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AN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS
COUNTY DEPARTMENT, LAW DIVISION

Johnson & Bell, Ltd., )
Plaintiff/Counter-Defendant, ; No. 2016 L8143
V. ) ; Commercial Calendar T
Futureceiv Financial, Inc and Gregory ; Judge Daniel J. Kubasiak
R. Jansen, )
Defendeitr/Counter-Plaintiffs. ;
OPINION

Thié cause is before cle court on plaintiffcounter-defondant Johnson & Bell,
Ltd.'s ("Johnson & Bell”) motior iur summary judgment against defendant/counter-
plaintiffs Futurecare Financial,' ir¢. “Futurecare”) and Gregory R. Jansen
(“Jansen”) pursuant to section 2-1005.

The court reviewed the pleadings, tha perties’ briefs, and the depositions and
exhibits attached thereto. After reviewing thece rmaterials, and after applying
summary judgment motion standards, the court grap‘g.Johnson & Bell's motion for
summary judgment. Futurecare and Jansen have not resentsd any arguments or
evidence that would show raising sections 3113.40(c) and (e} wrald have affected
the outcome of the underlying case. Futurecare and Jansen have n.167 not raised any
arguments concerning the amount of damages Johnson & Bell’s verifiei complaint
alleges. Summary judgment is entered in favor of plaintiff Johnson & Bell anc
against defendants Futurecare and Jansen as to the verified complaint and
counterelaim, in the amount of $55,108.22.

BACKGROUND .
The following allegations are contained in the pleadings. Johnson & Bell's
verified complaint alleges that Futurecare and Jansen failed to pay fess and costs
for legal services, Johnson & Bell had previously represented the defendants
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following the revocation of their licenses by the Ilinois Department of Insurance
(IDI"). In their answer, Futurecare and Jansen filed an affirmative defense and
counterclaim alleging legal malpractice. The defendants' IegaJ malpractice
counterclaim alleges that Johnson & Bell's attorneys failed to timely argue that
Jansen had complied with section 3113.40(c) and (e) of the Illinois Administrative
Code.

STANDARD OF REVIEW
Summary judgment is proper when the pleadings, affidavits, depositions,
admissions, and atiZavits on file fail to establish a genuine igsue of material fact
and that the movant is satitled to judgment as a matter of law. 735 ILCS 5/2-
1005(c); N. Iil. Emergency Fnjsicians v. Landau, Omahana & Kopka, Ltd,, 216 1L

24 294, 305 (2005). A genuine issue of material fact exists when the material facts

are disputed or when reasonable pstsons might draw different inferences from the
undisputed facts. Adams v. N, Ill. Gas ( 0., 211111, 2d 32, 43 (2004). The court must
construe the pleadings, depositions, admissicrs, and affidavits strictly against the
movant and liberally in favor of the opponent. Adeis v. N. Iil. Gas Co., 211 111. 2d
32, 43 (2004). A defendant may be granted summary jurigment in two instances: “(1)

* when the movant affirmatively disproves the nonmovant's cas» by introducing

evidence that, if uncontroverted, would entitle the movant to Jyment as a matter

- oflaw ... or (2) when the movant can establish the nonmovant lacks sufficient

evidence to prove an essential element of the cause of action.” Rice v. LA Aerostar,
294 I11. App. 3d 801, 805 (4th Dist. 1998), citing Celotex Corp. v. Catrett, 4775,
8117, 323 (1986).

The burden of making a prima facie showing that there are no genuine issues
of material fact is on the moving party. Williams v.. Covenant Med. Ctr., 816 111
App. 3d 682, 689 (4th Dist. 2000). Once the movant hﬁs met this initial burden, the
non-movant must produce facts that would arguably entitle it to a favorable
judgment. Helfers-Beitz v. Degelman, 406 TLL App. 3d 264, 267-68 (3rd Dist, 2010)

Summary judgment is considered a “drastic means of disposing of litigation,” and
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“should be allowed only when the right of the moving party is clear and free from
doubt.” Adams, 211 11. 2d 32 at 43; Morris v. Margulis, 187 11l 2d 28, 35 (2001).
The trial court cannot make credibility determinations or weigh the evidence at the
summery judgment stage. Pietruszynaki v. McClier Corp., 338 I1L App. 3d 58, 67-68
(2003).

DISCUSSION
Futurecare and Jansen’s Counterclaim

To state a yufficient cause of action for legal malpractice in tort or contract,
the plaintiff must pizad facts establishing that the breach was the proximate cause
of the alleged damageﬂ.'fmdtke v. Murphy, 312 I11. App. 3d 657, 665 (1st Dist. 2000).
The basis of a. legal malpraccice claim is that the “plaintiff would have been
compensated for an injury caﬁs d by a third party, absent negligence on the part of
plaintiff's attorney.” Cedeno v. Gumitiner, 347 1. App. 3d 169, 174 (1st Dist. 2004).
A legel malpractice plaintiff must therefore Fitigate a “case within a case.” 7vi-G,
Inc. v. Burke, Bosselman & Weaver, 222 111 24.218 (2006).

Johnson & Bell argues that Futurecare axd Jrnsen cannot establish
proximate cause for purposes of their legal malpractice counterclaim because they
did not have a meritorious defense. The court must therefore ¢etermine whether the
defendants would have had a meritorious defense had their coraeel raised section
3113.40(c) and (e) of the Illinois Administrative Code in the under); ug case (“IDI
Case”).

In the IDI Case, the IDI alleged that Futurecare and Jansen: (1) withkoli
insurance premiums in violation of 215 ILCS 5/500-115(), 2156 ILCS 6/600-70(2342;,
and 216 ILCS 5/600-70(a){4); (2) violated Stipulation and Consent Orders by
improperly withholding premiums of two consumers in violation of 215 ILCS 5/500-
70(a)(2); and (3) failed to maintain books and records in violation of 50 1L Adm.
_Code 3113.50(c). According to the IDI's allegations, the defendants had collected
$1,723.20 from a client, Antoinette Feinendagen, in the form of a personal check
made p'aya'nle to National States Insurance Company (“Insurance Company”), The
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defendants allegedly deposited this check into their Pension Trust Fund Account
(‘PFTA”) but the Insurance Company only received $951.35. Futurecare and Jansen
allegedly kept the remaining $771.85 in premium monies. The IDI further claimed
that Futurecare and Jansen had collected $7,490.00 from a second client, Ruth
Berger, in the form of a personal check made payable to the Insurance Company.
The defendants allegedly likewise deposited this check into their PFTA, the |
Inguranrs Company received $3,894.80 from the defondants, and Futurecare and
Jansen kept tiie remaining $3,695.20 in premium monies,

Sectiops 3218.40(c) and (e) of thq Illinois Administrative Code, which

Futurecare and Jarses claim would have provided a meritorious defense, state;

¢} A PFTA mo:i be established and maintained if a
licensee:

1) Holds any préoiums for 16 days or more before
remitting to an insv-er or other licensee.

2) Deposits any collected premiums into a financial
institution account or othce account or uses the
premiums, even though the prewsinms are remitted
within 15 days.

ik

e) All licensees who maintain or are required to wm8intuin
a PFTA must deposit all premiums received ints the
PFTA.

50 Ill. Adm. Code 8113.40(c); 50 Ill. Adm. Code 3113.40(e). From the plain la:ipuage
of sections 3113.40(c) and (e), maintaining a PFTA, and placing premiums in said
PFTA, would not have defeated the IDI's allegations against the defendants, if the
defendants had withheld premiums in violation of other statutory provisions or
regulations.

As stated, on a summary judgment motion, the burden of making a prima

facie shoﬁng that there are no genuine issues of material fact is on the moving
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party. Williams, 316 11]. App. 3d at 689. Once the movant has met this initial
burden, the non-movant must produce facts that would arguably entitle it to a
favorable judgment. Helfers-Beitz, 406 I1l. App. 3d at 267-68.

Johnson & Bell hag 1het its initial burden as to the defendants’ counterclaim
in making a prima facie showing that there are no genuine issues of material fact.
Williams, 316 Ill. App. 3d at 689. Specifically, Johnson & Bell has asserted that the
failure to raise sections 3113.40(c) and 3113.40(e) in the IDI Case would not have
provided Fatuwscare and Jansen with a meritorious dgfense, given the nature of the
IDI’s claims agaizust the defendants. Therefore, Johnson & Bell asserts that the
defendants have no’ esiablished proximate cause for purposes of their legal
malpractice counterciaim,

Johnson & Bell has mut its initial burden in making a prima facie showing
that no genuine issue of material foct exists as to the defendants’ counterclaim. -
Williams, 316 11 App. 3d at 689. Th: Fuzden of proof thus shifts to Futurecare and
J-ansen, who must present facts that would arguably entitle them to a favorable
judgment. Helfers-Beitz, 406 I1l. App. 3d at 267 -¢8.

The defendants argue that the stipulation zpi sonsent order signed by -
Jansen, and attached to the response brief as Exhibit E, specifically stated that the
defendants were alleged to have violated section 3113.40. Thus, according to the
defendants, raising the defendants’ compliance with sections 31213.40{(c) and (e)
would have been material to the IDI Case's outcome. Yet Exhibit E 10¢s not
stipulate that any allegations against the defendants concerned section 3122.40(c)
and (e). Rather, the stipulation and consent order only stipulates that the I
alleges the following regarding section 8113.40:

C.  Thirteen commission withdrawals were sampled
during the course of examination and with regards to
those commission withdrawals by [Jansen and
Futurecare], five were not matched and identified with a
prior corresponding premium deposit into the PFTA as
required by 50 IlI, Adm. Code 3118.40(h)(3) and 50 IlI.
Adm. Code 8113.50(e)7), mor was any additional
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supporting documentation included for those commission
withdrawals as required by 60 Ill. Adm. Code
8118.50(e)(6).

Furthermore, [Jansen and Futurecare] withdrew more
commissions than were due on one. occasion which
demonstrates financial irresponsibility and
untrustworthineas which are grounds for revocation
pursuant to Section 505.1(a)(6) of the Illinois Insurance
Code (215 ILCS 5/506.1(a)(6)).
Section B of %hr. nrder of revocation, which was based upon violation of the
stipulation and coneent order, was specifically grounded in Order “G” of the
stipulation and conseat order. Order “G” states that the defendants “[s}hall not
improperly withhold monics that are required to be forwarded to insurance
companies.”

The defondants also argue tast the act of depositing insureds’ premiums into
a PFTA constitutes “remittiﬁg funds iv <n insurance company.” Yet the defendants
cite no legal authority supporting such an iaterpretation.

Ultimately, Futurecare and Jansen wer2 ust charged with violating sections
3113.40(c) and (e), which only set forth the circumecaucss in which licensees must
maintain a PFTA and deposit premiums into them. Relier, the defendants were
charged with improperly withholding premiums that were ont fully remitted to the
Insurance Company. Thus, whether these improperly withheld i ories were placed
in & PFTA would not necessarily have affected the outcome of the IDI Cese, and the
defendants do not explain how sections 3113.40{(c) and (e) would have ove:con'e the
allegations against them, There are no provigions in sections 3113.40(c) and (e}
allowing Futurecare and Jansen to withhold premiums indefinitely or in ways that
would otherwise be improper under other statutory provisions and regulations.

Therefore, Futurecare and Jansen have not shown that raising their
compliance with sections 3113.40(c) and {e) would have resulted in a favorable
outcome for them in the IDI Case. The court finds that the defendants have not met
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their shifted burden in presenting facts that would arguably entitle t.hém toa
favorable judgment as to their counterclaim.

The court grants Johnson & Bell's motion for summary judgment as to the
counterclaim of Futurecare and Jansen. Summary judgment is entered in favor of
plaintiff Johnson & Bell and against defendants Futurecare and Jansen as to the

counterclaim,

Johnson & Bell’s Verified Complaint

Johnsor £ Rall next moves for summary judgment as to its verified
complaint againat Fut.recare and Jansen, arguing that the defendants have
presented no meritorious defense to its claims. Futurecare and Jansen raige one
affirmative defense against Johrson & Bell's complaint, which essentially mirrors
their counterclaim. As the court kes fourd, Futurecare and Jansen have not shown
that Johnson & Bell's alleged failure to'rise sections 3113.40(c) and (e) would have
affected the outcome of the IDI Case. Futurscaye and Jansen have not raised any
other argumenta against Johnson & Bell's verifitd complaint, and they have not
challenged the amount of damages that Jotinson % Dell claims to have suffered.

Therefore, the court grants Johnson & Bell's motion for summary judgment
as to the verified complaint. Summary judgment is entered in frvor of plaintiff
Johnson & Bell and against defendants Futurecare and Janse 23 to the verified
complaint, in the amount of $55,108.22.
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ORDER
It is ordered:

(1) Plaintiff/counter-defendant Johnson & Bell, Ltd.’s motion for summary
judgment against defendant/counter-plaintiffs Futurecare Financial, Inc. 9&\—!
and Gregory R. Jansen is granted; summary judgment is entered in favor @)
of plaintiff Johnson & Bell and against defendants Futurecare and Jansen @b\

22 to the verified complaint and counterclaim, in the amount of
$55.108.22;

(2) The preirial conference set for October 1, 2018, at 10:00 a.m. is stricken; ‘L}G(('

. it

(3) The trial set for October 9, 2018, at 10:00 a.m. is stricken; LL)Z&‘

(4) This is a final order disposing of this case in its entirety. Judge Daniel J. Kub

. asiak
SEP 19 2018 B/Jf{'

ENTERED, _ Circuit Court-2072

SO Kbt 3015

Judze Da@el J. Kubasiak, No. 2072

e ' is
| hereby certify that the decument to which thi
certihcatton is afflxed is a true'cony.

Ty BROWL. SEP2 810 <>

Dorothy Brewd
Clerk of the Clrcu\t Court

" of Cook County, IL
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