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Kimpton Hote!"& Restaurant Group, LLC )
222 Kearny Stréet, 2™ Floor T
San Francisco, California 94108

Attn: General Counsgi

(D :
CcHl | PO 1 93 ONMENT, CONSENT AND SUBORDINATION
AEY OF HOTEL OPERATING AGREEMENT

¢ 97 7 THIS ASSIGNMENT, CONSENT AND SUBORDINATION OF HOTEL OPERATING
AGREEMENT (this “Agreement”) is dated ds ol October 25, 2018, by and among KIMPTON
HOTEL & RESTAURANT GROUP, LLC, a Delarvare limited liability company (“Manager”),
39 CHICAGO MASTER TENANT LLC, a Delaware limited liability company (“Master
Tenant™), KHP 11l 39 CHICAGO LLC, a Delaware jimited liability company (“Ground
Tenant™), 39 CHICAGO BUILDING LLC, a Delaware linnted liability company (“Borrower”,
and together with Master Tenant and Ground Tenant, the “Borrower Parties” and each a
“Borrower Party”) and PNC BANK, NATIONAL ASSOCIATICHN (together with its successors
and assigns as the lender in respect of the Loan referred to below, “Lender”).

RECITALS

A. Pursuant to the terms of a Ground Lease, dated January 9, 2014, bttween Ground
Tenant (as successor by assignment from ROC II 1L LaSalle, LLC), and Thc University of
Chicago, Ground Tenant leases certain real property and improvements (the “Propergy”) located
at 39 South LaSalle Street, Chicago, Illinois, which Property is more specifically described in
Exhibit A.

B. Pursuant to the terms of a Ground Sublease, dated July 2, 2015, between Ground
Tenant and Borrower, Borrower subleases the Property from Ground Tenant.

C. Pursuant to the terms of a Master Lease, dated July 2, 2015, between Borrower and
Master Tenant, Master Tenant sub-subleases the Property from Borrower,

D. Manager and Master Tenant (as successor by assignment from Ground Tenant) are
parties to that certain Hotel Operating Agreement, dated as of September 15, 2014 (as assigned (to



1829845099 Page: 2 of 25

UNOFFICIAL COPY

Master Tenant) pursuant to a Confirmation of Assignment and Assumption of Hotel Agreements,
dated July 2, 2015), and as amended by a letter agreement, dated November 28, 2017 (as heretofore
and hereafter amended, supplemented, or modified, the “Hotel Operating Agreement”). The
Hotel Operating Agreement describes Manager’s rights and obligations regarding the management
of the hotel at the Property (the “Hotel”™). Capitalized terms used but not defined herein shall have
the meanings given to such terms in the Hotel Operating Agreement.

E. Pursuant to the terms of that certain Loan Agreement, dated of even date herewith,
exccuted by Ground Tenant, Borrower and Lender (as amended, restated or modified from time to
time, the “Loan Agreement”), Lender has made a loan (the “Loan™) in the principal amount of
Sixty-Eight Million Dollars ($68,000,000) to Borrower. The Loan is evidenced by, among other
things, a Secured Promissory Note, executed by Borrower for the benefit of Lender in the principal
amount of thé Zoan (as the same may be amended, restated or replaced from time to time, the
“Note”), and secvied by, among other things, Leasehold and Subleasehold Mortgage, Assignment
of Leases and Rents, Sezurity Agreement and Fixture Filing, executed by Borrower and Ground
Tenant, together as mortgagor, for the benefit of Lender, as mortgagee, and recorded, or to be
recorded, in the real estaie records of Cook County, llinois, on or about the date of this Agreement
(as the same may be amended, esated or replaced from time to time, the “Security Instrument”).
The Note, the Security Instrument ani each of the other agreements entered into in connection
with the Loan are referred to herein, voliectively, as the “Loan Documents”™.

F. At Borrower Parties’ and Lénder’s request, and as required pursuant to the terms of
the Loan Documents, Manager, Borrower and Borrower Parties desire to subordinate Manager’s
interest in the Property, if any, to the Security instruments and the Loan upon the terms and
conditions contained in this Agreement.

NOW THEREFORE, in consideration of Lender making the Loan, and for other good and
valuable consideration, the receipt and sufficiency of which Manager, Borrower, Ground Tenant
and Master Tenant acknowledge, Lender, Manager, Borrower and Ground Tenant agree as
follows:

1. Assignment; Consent; Cure Rights. As additional security for the performance
by Borrower Parties of their obligations under the Loan Documents, Maste; Tenant (and should
any of the Borrower Parties succeed to the interest of Master Tenant with respesi to the Hotel
Operating Agreemenl such Borrower Party) (Master Tenant or the applicable Bortzwer Party in
its capacity as “Owner” under the Hotel Operating Agreement being referred to tieizinafter as
“Owner Party”) hereby assigns, transfers and pledges to Lender, and hereby grants to Lender a
security interest in, all of Owner Party’s right, title and interest in, to and under the Hotel Operating
Agreement. Manager hereby acknowledges and consents to the assignment to Lender of Owner
Party’s rights under the Hotel Operating Agreement, including without limitation Owner Party’s
interest in all Accounts (as defined below), subject to the terms hereof. Lender shall have the right
to cure any default of Owner Party under the Hotel Operating Agreement as provided in Section 7
below, and may perform any act, duty or obligation required to be performed by Owner Party
under the Hotel Operating Agreement; provided, however, that nothing herein shall require Lender
to cure any such default or to perform any such act, duty or obligation.
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2. Subordination_by Manager. In consideration for Lender’s covenants and
obligations set forth in Section 3, Manager agrees that any interest, right, and title it may have in
the Property arising by virtue of the Hotel Operating Agreement shall be subordinate to the lien of
the Security Instrument, together with any amendments, modifications, supplements, renewals,
extensions and restatements thereof and additional advances made thereunder.

3. Non-Disturbance. In consideration for Manager’s covenants and obligations set
forth in Section 2, Lender agrees as follows:

(a)  Use of Funds. During the term of the Hotel Operating Agreement (so long
as the Hotel Operating Agreement has not been terminated in accordance with its terms),
notwithstaiding any breach or default by a Borrower Party under the Security Instrument or any
of the other Loz Documents, however, subject to the terms of the Hotel Operating Agreement,
Manager shall have the right to use all funds and proceeds of the Borrower Parties, however
derived, in Manager's custody, possession or control, or to which Manager has the right of access
pursuant to the Hotel Gperating Agreement (including all proceeds of business interruption
insurance), and all inconie derived from the Hotel operations (collectively, the “Funds”), in
furtherance of the performance of the services Manager has provided or will provide and in
furtherance of Owner Party’s obligations, including, without limitation, the payment of Fees (as
defined below) and Operating Expenses (including Out-of-Pocket Costs and the Services Fees due
and payable for Group Services) as set Torth in the Hotel Operating Agreement. Notwithstanding
anything to the contrary herein, following receipt by Manager of written notice from Lender of the
occurrence of a default by a Borrower Party under the Loan Documents (a “Borrower Party
Default Notice”), Manager will not be entitled to receive any Incentive Management Fees under
the Hotel Operating Agreement; provided, howevér.-that Manager’s right to receive Incentive
Management Fees shall be reinstated following a ¢iie<or waiver by Lender of the default
referenced in such notice (a “Reinstatement”); provided, ‘utther, that following a Reinstatement,
Manager shall be entitled to receive payment of any Incentive Management Fees accrued and
unpaid as a result of the foregoing; and provided, further, that the foregoing will not relieve
Successor Owner (as defined below) from any obligation to pay any/inzentive Management Fees
accruing during the period of such Successor Owner’s ownership o1 'he Property. Owner Party
and Lender acknowledge that nothing herein shall relieve Owner Party froin ahy obligation to pay
Incentive Management Fees to Manager and, upon repayment of the Loan oi aftzr the occurrence
of a Foreclosure Event (as defined below), Manager shall have the right to recoyer-any accrued
and unpaid Incentive Management Fees from Owner Party.

(b)  Manager Not a Party to Foreclosure. As long as Manager is not in default
under the Hotel Operating Agreement (taking into account all applicable notice, grace and cure
periods), Lender shall not name or join Manager as a party defendant in any Foreclosure Action
(except only to the extent required for the maintenance of such Foreclosure Action).

(¢)  Non-Disturbance. No Foreclosure Action or Foreclosure Event shall result
in the amendment, modification, cancellation or termination of the Hotel Operating Agreement. If
a Foreclosure Event occurs, then from and after the date title to the Property is conveyed to a
Successor Owner, the Hotel Operating Agreement shall remain in full force and effect as direct
agreement between Successor Owner, as owner, and Manager, as operator, subject to the terms of
the Hotel Operating Agreement, together with any amendments, modifications and restatements
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which have been approved by Lender in writing, with the same force and effect as if originally
entered into between Successor Owner and Manager.

(d)  Limitation on Lender’s Obligations. Notwithstanding the foregoing in
Section 3(c), Manager agrees that upon a Successor Owner succeeding to the interest of Owner
Party under the Hotel Operating Agreement, such Successor Owner shall not be: (i) liable for any
breach or default or any damages arising from any breach or default by Owner Party under the
Hotel Operating Agreement, (i) subject to any offsets or defenses that Manager might have against
Owner Party, (iii) liable for any Fees due 1o Manager for any period prior to date when Successor
Owner succeeds to Owner Party’s interest under the Hotel Operating Agreement, or (iv) bound by
any amendment or modification of the Hotel Operating Agreement entered into without Lender’s
written conseiil.

(¢} ) Successor Owner. Notwithstanding anything to the contrary in this
Agreement, Lender shail.not permit any person or entity to become a Successor Owner unless such
person ot entity satisfies the requirements of Section 11.2 of the Hotel Operating Agreement,
provided that the foregoing shall not apply to any Foreclosure Event, other than a deed or
assignment in lieu of foreclosurd or subsequent sale or assignment by Lender, so long as the
foreclosure pleadings filed or submitted by Lender request that the court order or other foreclosure
documents include a requirement that any purchaser will take title to the Hotel subject to the Hotel
Operaling Agrecment. In the event thata Person that does not satisfy the requirements of Section
11.2 of the Hotel Operating Agreement becomes a Successor Owner in accordance with the terms
hereof, Manager shall have the right to elect toerminate the Hotel Operating Agreement by giving
written notice thereof to the applicable Successor Owner within forty-five (45) days after the date
of such Foreclosure Event (or, if later, after the eatlizr.of the date on which Manager is (i) first
notified or (ii) otherwise first actually learns of the identityof the applicable Successor Owner that
does not satisfy the requirements of such Section 11.2}. Ay subsequent transfer of the Property
following a Foreclosure Event (whether by Lender or any oth¢r St.ccessor Owner) shall be subject
to the requirements of Section 11.2 of the Hotel Operating Agresent.

H Limitation_of Liabilitv. Subject to Section 3(¢) above, upon the transfer
of title to the Hotel to a Successor Owner, Lender shall have no liability'for the acts or omissions
of Successor Owner under the Hotel Operating Agreement assumed by suck Suzcessor Owner in
accordance herewith, including, without limitation, Successor Owner’s failure t# comply with the
terms of this Agreement, unless Successor Owner is Lender or an affiliate of Lender.

i

()  Definitions. The following terms used herein shall have the respective
meanings set forth below:

1. Fces. The “Fees” shall mean, collectively, the Base Management
Fee, the Incentive Management Fee and all other amounts to be paid to Manager, from time
to time, under the Hotel Operating Agreement.

. Foreclosure Action. A “Foreclosure Action” shall mean
commencement of any legal proceeding or other remedies by Lender against a Borrower
Party to enforce its rights under the Security Instrument or applicable law with respect to
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the Loan, including, without limitation, commencement of proceedings for the
appointment of a receiver for the Property.

iii.  Foreclosure Event. A “Forcclosure Event” shall mean any
foreclosure, deed or assignment in lieu of foreclosure, sale or assignment by Lender, by
judicial action or pursuant to a power of sale, or other transfer (voluntary or involuntary)
of the Property or any portion thereof or interest therein in connection with the exercise of
Lender’s remedies under the Security Instrument or otherwise with respect to the Loan.

iv. Successor Owner. A “Successor Owner” shall mean Lender or
any other person or entity that becomes the owner of the Property or any portion thereof or
interest therein in connection with a Foreclosure Event, and any successor, transferee or
assigneeof Lender or such other person or entity.

4. Representations, Warranties, Acknowledges and Certifications.

(a) Magier Tenant hereby represents, warrants, certifies and acknowledges to
Lender and to Manager as follows-as of the date hereof: (a) a true and complete copy of the Hotel
Operating Agreement has been provided to Lender, and the Hotel Operating Agreement has not
been further amended or modified; (k) the Hotel Operating Agreement represents the entire
agreement between Manager and Mastcr, Tenant with respect to the Property; (c) the Hotel
Operating Agreement is not a lease; (dy z3-of the date hereof, management fees, management
commissions, incentive management fees, @ifiliate payments, termination fees, liquidated
damages, reimbursements of advances made by-Manager to the Master Tenant and all other
compensation payable to Manager under the Hotel Operating Agreement are being paid on a
current basis; () to Master Tenant’s knowledge, Mansger has no existing defenses or claims
against Master Tenant with respect to the Hotel Operating, Agreement or any payments due and
owing to Manager thereunder; (f) as of the date hereof, the Hote! Operating Agreement is in full
force and effect as to Master Tenant and, to Master Tenant’s-knowledge, as to Manager; (g) to
Master Tenant’s knowledge, no default under the Hotel Operating Agreement exists that has not
been cured; and (h) the aggregate indebtedness secured by the Hotel eqals $68,000,000. As used
in this Agreement, “Master Tenant’s knowledge” means the actual kacwledge of Ben Rowe,
Managing Partner of KHP Capital Parmers, L.P., a Delaware limited partnerslip (“KHPCP”); Judy
Miles, general counsel of KHPCP; Joe Long, Managing Partner of KHPCF; Zric Moulton,
KHPCP’s asset manager and Connie Chan, Senior Director of KHPCP. NeitherMaster Tenant
nor any of Master Tenant’s employees, agents or representatives shall be personaliy! liable to
Lender with respect to any inaccuracies in the statements made by Master Tenant in this
Agreement; however, Master Tenant shall be estopped from asserting against Lender any facts
inconsistent with the statements made by Master Tenant in this Agreement.

(b)  Manager hereby represents, warrants, certifies and acknowledges to Lender
and to Master Tenant as follows as of the date hereof: (a) a true and complete copy of the Hotel
Operating Agreement (including, without limitation, all modifications and amendments thereto, 1f
any) has been provided to Lender; (b) the Hotel Operating Agreement represents the entire
agreement between Manager and Master Tenant with respect to the Property; (c) the Hotel
Operating Agreement is not a lease; (d) as of the date hereof, management fees, management
commissions, incentive management fees, affiliate payments, termination fees, liquidated
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damages, reimbursements of advances made by Manager to the Master Tenant and all other
compensation that are due and payable to Manager under the Hotel Operating Agreement have
been paid; () to Manager’s knowledge, Manager has no existing defenses or claims against Master
Tenant with respect to the Hotel Operating Agreement or any payments due and owing to Manager
thereunder; (f) as of the date hereof, the Hotel Operating Agreement is in full force and effect as
to Manager and, to Manager’s knowledge, as to Master Tenant (g) no event of default on the part
of either party thereunder has occurred and is continuing and, to Manager’s knowledge, no default
under the Hotel Operating Agreement exists that has not been cured; and (h) Master Tenant has no
obligation with respect to so called “key money” under the Hotel Operating Agreement. As used
in this Agreement, “Manager’s knowledge” means the actual knowledge of Melinda Stier, Senior
Vice Presideit of Manager. Neither Manager nor any of Manager’s employees, agents or
representatives-shall be personally liable to Lender with respect to any inaccuracies in the
statements mace by Manager in this Agreement; however, Manager shall be estopped from
asserting against”‘_ender any facts inconsistent with the statements made by Manager in this
Agreement.

5. Default; i.ender’s Exercise of Rights. Manager and Owner Party agree that
during the continuance of a Deizult (as defined in the Loan Agreement) (“Loan Default”), under
the Loan Agreement or any of the oiher Loan Documents during the term of this Agreement,
Lender may, subject to the terms and ) conditions of the Hotel Operating Agreement, take, in
Lender’s own name or in the name of OvwnerParty or either or both of them, any action or exercise
any rights of Owner Party under the Hotel Operating Agreement (including amending, modifying
or extending the Hotel Operating Agreement ‘o the extent agreed to by Manager). Lender shall
incur no liability if any action taken by or on its bzhzf in good faith pursuant hereto shall prove to
be, in whole or in part, inadequate or invalid. OwmérParty hereby irrevocably empowers and
authorizes Lender and hereby irrevocably appoints Lendcr as Owner Party’s attorney-in-fact to
take the actions set forth above and Owner Party hereby Ziievocably authorizes Manager to take
any such direction directly from Lender, as if such direction and actions were given or taken by
Owner Party itself (and Manager shall not be in breach ordefault of the Hotel Operating
Agreement for taking such action or direction from Lender). Manager may rely conclusively on
any notice from Lender that a Loan Default has occurred.

6. Attornment. Manager acknowledges and consents to the coliateral assignment by
Owner Party to Lender of all of Owner Party’s interest in the Hotel Operating Agreement as
security for the Loan and other obligations secured by the Security Instrument, and; subject to the
terms of this Agreement, Manager agrees that (a} following any Foreclosure Event, Mariager shall
attorn to Successor Owner, subject to the terms of the Hotel Operating Agreement and (b) such
attornment (as well as the assumption of the Hotel Operating Agreement by Successor Owner)
shall be effective and self-operative, without the execution of any other instruments. Upon written
request of Successor Owner, Manager shall enter into an agreement attorning to such Successor
Owner, subject to the terms of this Agreement.

7. Lender Cure Rights.

()  Notice to Lender. Manager shall provide a copy to Lender of any written
notice (a “Default Notice”) of default or termination under the Hotel Operating Agreement
(a “Default™) concurrently with the delivery of such Default Notice to Owner Party. Manager
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shall not terminate the Hotel Operating Agreement as a result of any default by Owner Party under
the Hotel Operating Agreement prior to the expiration of Lender’s Cure Period as set forth in this
Section 7.

(b)  Lender’s Right to Cure. Lender shail have a period of (i) twenty (20) days
after the delivery of a Default Notice to cure any Default that can be cured solely by the payment
of money, and (ii) thirty (30) days after the delivery of a Default Notice to Lender to cure any
Default which cannot be cured solely by the payment of money (or if such cure described in this
subsection (ii) cannot be completed within thirty (30) days, such time, not to exceed one hundred
eighty (180) days after the service of the Default Notice, as is necessary to complete such cure,
provided thatsuch cure is commenced within such thirty (30) day period and Lender diligently
pursues such cere to completion and provided further that Lender shall have notified Manager in
writing prior to/thz expiration of said thirty (30) day period that such cure cannot be completed
within said thirty43C).day period together with an explanation of the reason that same cannot be
completed within said period) (the “Lender’s Cure Period”), and Manager shall provide
reasonable access to the Froperty to Lender, its employees, agents and representatives, to the extent
necessary to perform such curs. Notwithstanding the foregoing, (x) Lender shall not be obligated
to cure any such Default, and {y} if Lender undertakes to cure any Default which requires access
to the Property, (a) Lender shall us¢ resonable efforts to minimize any disturbance or interference
with the operation of the Property, and)(b) Lender shall indemnify and hold harmless Manager
from and against any liability, damage, 1048, cost or expense incurred by Manager as a result of
any gross negligence or intentional miscondact by Lender, its employees, agents or representatives
in connection with the cure of such Default. Notwithstanding the foregoing, all time periods set
forth in this Section for Lender’s cure of non-monetary Defaults shall be tolled during any period
of time when Lender is precluded or prevented front taking actions under the Security Instrument
due to a stay in bankruptcy or other similar legal or‘court prohibition. Notwithstanding the
foregoing, if, in Manager’s reasonable judgment, the ongsing Default places Manager at risk of
criminal liability or at imminent and material risk of civil liability if the Hotel Operating
Agreement is not terminated, then Manager shall be entitled to“€xercise termination rights in
respect of the Default in accordance with the terms of the Hotel Opcrating Agreement; provided,
however, if (1) a Successor Owner that satisfies the requirements of Seztion 11.2 of the Hotel
Operating Agreement takes title to the Hotel as a result of a Foreclosure Event.within one hundred
eighty (180) days after the Hotel Operating Agreement is terminated pursuant.to.ihs foregoing, (2)
the facts giving rise to the potential for criminal or civil liability no longer existard {3) Successor
Owner requests that Manager enter into a replacement hotel operating agreemént_with such
Successor Owner, then Manager shall enter into a replacement hotel operating agresinent with
Successor Owner in the same form as the Hotel Operating Agreement (including term and
economic provisions) within thirty (30) days after such request, provided that all costs and
expenses of Manager or otherwise relating to Manager’s take-over following Manager’s earlier
termination shall be borne solely by Successor Owner and shall not be Hotel Operating Expenses.

8. Cash Sweep Notice. From time to time Lender may {but shall not be required to)
deliver written notice (the “Cash Sweep Notice”) to Manager directing Manager to deliver to
Lender all excess funds in the Operating Accounts or Sub-Accounts that would otherwise be
disbursed to Owner pursuant to Section 4.6.3 of the Hotel Operating Agreement (the “Excess
Funds™). Commencing on the date of its receipt of a Cash Sweep Notice until Manager receives
written notice from Lender that such Cash Sweep Notice is no longer effective, on a monthly basis

Page 7



1829845099 Page: 8 of 25

UNOEFICIAL COPY

Manager shall deliver any Excess Funds directly to Lender in accordance with any delivery
instructions or wire transfer requirements specified in such Cash Sweep Notice. Manager shall be
entitled to rely solely upon such Cash Sweep Notice without any duty to independently confirm
Lender’s right under the Loan Documents to provide such notice, and Master Tenant hereby
indemnifies and agrees to defend and hold Manager harmless from and against any and all
expenses, losses, claims, damages or liabilities arising out of Manager’s compliance with such
Cash Sweep Notice.

9. Insurance Proceeds. During the term of the Hotel Operating Agreement, and
notwithstanding anything to the contrary in the Loan Agreement, the Security Instrument or any
other document governing the Loan, in the event of a casualty or condemnation, all proceeds shall
be applied to th2 restoration of the Property, as long as the conditions of Section 6 of the Security
Instrument for seizase and disbursement of such proceeds are satisfied, which conditions are
attached hereto ag/Exhibit C, and otherwise may be applied by Lender in accordance with Section
6 of the Security Insiriiment. Notwithstanding the foregoing, any business interruption insurance
proceeds payable in respect of the Operating Fee shall be paid directly to Operator to the extent of
amounts available therefor.

‘10. Accounts.

(a)  FF&E Reserve: vianager hereby acknowledges that Borrower Parties are
required, pursuant to the terms of the Loax Agreement, to make deposits into an account referred
to in the Loan Agreement as the “FF&E Reseive Account.” Manager further acknowledges and
agrees that for so long as the Loan remains outsiariding, Owner Party’s obligation to deposit funds
in the “Replacement Reserve Fund” pursuant to Section 4.3.4 of the Hotel Operating Agreement
shall be deemed satisfied, on a monthly basis, so long 23 Borrower Parties continue to make the
required deposit into the FF&E Reserve Account and thal wvithdrawals from the FF&E Reserve
Account shall be governed by the Hotel Operating Agreemeit. \Notwithstanding the foregoing,
following receipt by Manager of a Default Notice from Lender, ilanager will be required to obtain
Lender’s consent prior to making any expenditures from the FF&rF Reserve Account if Owner
Party’s consent is required as a condition to Manager making such €xpenditure pursuant to the
terms of the Hotel Operating Agreement.

(b)  Accounts Generally. Manager hercby acknowledges tha {3} the accounts
identified on Exhibit B hereto are the only accounts to be utilized by Manager in e0snection with
the operation of the Propertly (the “Accounts™), (ii) intentionally omitted and (iiiy all of the
Accounts and all funds on deposit therein have been pledged to Lender as additional security for
the Loan. Manager’s designees shall be the sole signatories to the Accounts as provided in
Section 4.6.1.1 of the Hotel Operating Agreement and Manager shall have the right to access and
use the funds in the Accounts for the purposes set forth in the Hotel Operating Agreement, subject
to the limitations set forth therein. Manager shall not use or open any deposit accounts in
connection with the operation of the Property other than the Accounts.

1.  Manager’s Right to Notice of Default. Lender shall provide a copy to Manager
of any written notice of default or termination under the Loan Agreement or the Security
Instrument or any other Loan Document concurrently with the delivery of such notice to Borrower.
Notwithstanding the foregoing, Lender’s failure to deliver such notice to Manager will not affect
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the validity of the notice delivered to Borrower and Lender will have no liability for failure to
deliver such notice to Manager.

2.  Excess Funds. At Lender’s written request stating that Lender is then entitled to
receive such funds under the terms of the Loan Agreement, Manager shall pay any funds to which
Owner Party would be entitled under Section 4.6.3 of the Hotel Operating Agreement directly to
Lender as and when-contemplated by Section 4.6.3 of the Hotel Operating Agreement. Owner
Party hereby instructs Manager to comply with any such request by Lender and agrees to hold
Manager harmless from any claims resulting from Manager’s compliance with any such request.

13. . Indebtedness. Borrower hereby represents and on such basis Manager hereby
acknowledges that the principal amount of the Loan does not violate Section 12.1.2 of the Hotel
Operating Agrezment.

14, Intendgonally Omitted.

15.  Liability. o2 iender. Manager agrees that Lender and its successors and assigns
shall not have any liability unde’ the Hotel Operating Agreement until such time, if any, as Lender
or such successor or assign, as applicable, shall have explicitly assumed the obligations of Owner
Party under the Hotel Operating Agreement in writing and elected to cause Manager to continue
its management of the Property (provided that the foregoing shall not limit the Lender’s express
obligations under this Agreement). In anye#ent, Manager shall look only to the estate and property
of Lender or its successors or assigns in the Pzoperty for the satisfaction of Manager’s remedies
for the collection of a judgment (or other judicial jrocess) requiring the payment of money in the
event of any default by Lender or its successors ot 2ssigns under the Hotel Operating Agreement,
and no other property or assets of Lender (or its successors or assigns) shall be subject to levy,
execution or other enforcement procedure for the satisfactign.of Manager’s remedies under or with
respect to the Hotel Operating Agreement or the relationship o7 the parties thereunder.

16.  Indemnification. Borrower agrees to indemnif; Lender and defend and hold
Lender harmless from and against any and all liabilities, claims, demands; losses, damages, costs
and expenses (including but not limited to reasonable attorney’s fees) which Lender may incur
under the Hotel Operating Agreement or this Agreement and from any alleged ot actual obligation
or undertaking on its part to perform or discharge any of the terms, covetants or agreements
contained in the Hotel Operating Agreement, except to the extent such liability; 2i2im, demand,
loss, damages, cost or expense is found in a final non-appealable judgment by a courvofcompetent
jurisdiction to have resulted from the gross negligence or willful misconduct of Lender. This
indemnification will not apply to actions taken by Lender subsequent to Lender’s acquisition of
title by foreclosure. This provision shall survive any termination of the Hotel Operating
Agreement and any foreclosure of the Security Instrument or deed-in-lieu thereof,

17.  Notices. All notices, demands, or other communications under this Agreement
shall be in writing and shall be delivered to the appropriate party at the address provided below
(subject to change from time to time by written notice to all other parties to this Agreement). All
notices, demands or, other communications shall be considered as properly given if delivered
personally, sent by first class United States Postal Service mail, postage prepaid, sent by certified
mail, return receipt requested, or sent by overnight delivery by DHL, Federal Express, or other
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similar courier service or by overnight commercial courier service, charges prepaid. Notices so
sent shall be effective three (3) days after mailing, if mailed by first class mail, and otherwisc upon
receipt. Each party may establish a new address from time to time by written notice to the other
given in accordance with this Section 16; provided, however, that no change of address will be
effective until written notice thereof actually is received by the party to whom such change of
address is sent. Notice to outside counse! designated by a party entitled to receive notice is for
convenience only and is not required for notice to a party to be effective in accordance with this
Section 17:

To Lender: PNC Bank, National Association
575 Market Street, 28™ Floor
San Francisco, CA 94105
Attention: Michael Wiedman

To Manager: Kimpton Hotel & Restaurant Group, LLC
222 Kearny Street, Suite 200
San Francisco, California 94108
Attention: Chief Financial Officer

With a copy to the same addiess; marked:
Atertion: General Counsel

To Ground Tenant: KHP 111 59 Chicago LLC
c/o KHP Cepiial Partners, L.P.
101 Califorma Street, Suite 980
Sam Francisco, CA/ 34111
Attention: General Counsel and Managing Partner

To Master Tenant: 39 Chicago Master Tenati ZLC
c/o KHP Capital Partners, L.,
101 California Street, Suite 986
San Francisco, CA 94111
Attention: General Counsel and Manag ing Partner

To Borrower: 39 Chicago Building L.LC
¢/o KHP Capital Partners, L.P.
101 California Street, Suite 980
San Francisco, CA 94111
Attention: General Counsel and Managing Partner

Manager hereby agrees, upon Lender’s request from time to time (provided that Lender agrees to
treat such information in a confidential nianner), to provide Lender with the Monthly Statements,
the Annual Statements and the Annual Plan (and any modification thereto) provided by Manager
to Borrower under the Hotel Operating Agreement to the extent Lender claims in such request that
Borrower has not provided any of the foregoing to Lender. In accordance with Section 4.8.4 of
the Hotel Operating Agreement, Master Tenant hereby consents to Manager’s disclosure to Lender
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of the items required in this paragraph, including the Monthly Statements, Annual Statements and
other information regarding the performance and operation of the Property.

18.  Governing Law.

(a) THIS AGREEMENT, THE OBLIGATIONS  ARISING
HEREUNDER, AND ANY CLAIM, CONTROVERSY OR DISPUTE ARISING UNDER
OR RELATED TO THE AGREEMENT, THE RELATIONSHIP OF THE PARTIES,
AND/OR THE INTERPRETATION AND ENFORCEMENT OF THE RIGHTS AND
DUTIES OF THE PARTIES SHALL BE GOVERNED BY, AND CONSTRUED IN
ACCORDANCE WITH, THE LAWS OF THE STATE OF CALIFORNIA APPLICABLE
TO CONTRACTS MADE AND PERFORMED IN SUCH STATE (WITHOUT REGARD
TO PRINCIFLES OF CONFLICT OF LAWS) AND ANY APPLICABLE LAW OF THE
UNITED STA1ES OF AMERICA, TO THE FULLEST EXTENT PERMITTED BY LAW,
LENDER, BORRCWER PARTIES AND MANAGER HEREBY UNCONDITIONALLY
AND IRREVOCABLY WAIVE ANY CLAIM TO ASSERT THAT THE LAW OF ANY
OTHER JURISDICTION GOVERNS THIS AGREEMENT, THE NOTE AND THE
OTHER LOAN DOCUMENT €.

(b) ANY LEGAL~SUIT, ACTION OR PROCEEDING AGAINST
LENDER, MASTER TENANT, GP.GUND TENANT, BORROWER OR MANAGER
ARISING OUT OF OR RELATING 7O THIS AGREEMENT MAY AT LENDER’S
OPTION BE INSTITUTED IN ANY FEDLRAL OR STATE COURT IN THE CITY OF
SAN FRANCISCQ, CALIFORNIA, AND LENDER, MASTER TENANT, GROUND
TENANT, BORROWER AND MANAGER WAIVE ANY OBJECTIONS WHICH IT MAY
NOW OR HEREAFTER HAVE BASED ON.VENUE AND/OR FORUM NON
CONVENIENS OF ANY SUCH SUIT, ACTION O-PROCEEDING, AND LENDER,
MASTER TENANT, GROUND TENANT, BORROWER 'AND MANAGER HEREBY
IRREVOCABLY SUBMIT TO THE JURISDICTION OF AMNY SUCH COURT IN ANY
SUIT, ACTION OR PROCEEDING.

19.  Relation to Hotel Operating Agreement. In the event of any conflict or
discrepancy between any provision in this Agreement and any provision of the Hotel Operating

Agreement, the applicable provision of this Agreement shall control. Withoni limiting the
foregoing, Manager agrees and acknowledges that Lender is an Institutional Lenderand that this
Agreement satisfies the requirements set forth in Section 12.1.4, 12.1.5, 12.1.6, 12.0.7 (with
respect to delivery of a subordination and non-disturbance agreement), and 12.7 of the Hotel
Operating Agreement. Any right granted to Manager in the Hotel Operating Agreement vis-a-vis
Lender, and any obligation of Lender vis-a-vis Manager provided in the Hotel Operating
Agreement and not expressly provided for herein or incorporated by reference is hereby deemed
satisfied or waived by Manager.

20.  Amendments to Agreement, No amendment or modification to any terms of this
Agreement, waiver of the obligations of any party hereunder, or termination of this Agreement
(other than pursuant to the terms of the Agreement), shall be valid unless in writing and signed by
the party against whom enforcement of such provision is sought.
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21.  Successors and Assigns. This Agreement shall apply to, bind and inure to the
benefit of the parties hereto and their respective successors and permitted assigns. As used herein
“Lender” shall include any subsequent holder of the Security Instrument.

22.  Severability. If any term or provision of this Agreement is held to be or rendered
invalid or unenforceable at any time in any jurisdiction, such term or provision shall not affect the
validity or enforceability of any other terms or provisions of this Agreement, or the validity or
enforceability of such affected terms or provisions at any other time or in any other jurisdiction.

23.  Counterparts. This Agreement may be executed in any number of counterparts,
each of which shall be deemed to be an original and all of which taken together shall constitute
one and the cume instrument. Signature and acknowledgement pages may be detached from
multiple separatc counterparts and attached to a single counterpart so that all signature and
acknowledgement pages are physically attached to the same instrument.

[Rexaander of Page Intentionally Left Blank.|
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IN WITNESS HEREOF, Master Tenant, Borrower, Manager and Lender have caused
this Assignment, Consent and Subordination of Hotel Operating Agreement to be duly executed
and delivered as of the date first set forth above.

MASTER TENANT:

39 CHICAGO MASTER TENANT LLC,
a Delaware limited liability company
NT

o (VLI

Name: Judit‘: C. Miles
Title: Executive Member and Secretary

BORROWER:

39 CHICAGO BUILDING LLC,
a Delaware limited liability company

AL,

Name: Jugith C. Miles
Title: Executive Member and Secretary

GROUND TENANT:

KHP 111 39 CHICAGO LLC,
a Delaware limited liability cogpany

oy —hdTA W%_

Name: Judith C. Miles
Title: Executive Member and Secretary

Signaiure Page — Assignment, Consent and Subordination of Hotel Operating Agreement
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the

document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

STATE OF CALIFORNIA )

COUNTY OF 9t Frumeesco )

On bm 722 . 2018 before me, Wl o2 Mf%tary Public, personally

appeared T gﬂﬁ ¢ WU 8§ , who proved to me on the basis of satisfactory evidence to be
the person(s) hose name(s) is/are subseribed to the within instrument and acknowledged to me

that he/she/the’y executed the same in his/her/their authorized capacity(ies), and that by

his/her/their sig:atre(s) on the instrument the person(s), or the entity upon behalf of which the

person(s) acted, executzd the instrument.

[ certify under PENAL™Y OF PERJURY under the laws of the State of California that the
foregoing paragraph is true an< sorrect.

WANDEE GHIVATAKARN
Commission # 2107395
Notary Public - California

San Francisco County _

My Gomm. Expires Apr 17, 21 B

i

WITNESS my hand and official seal. D

Signatureﬂa.m.d.g_%‘(sm

A notary public or other officer completing this certificate verificsenly the identity of the individual who signed the

document to which this certificate is attached, and not the truthfuln<ss, accuracy, or validity of that document.

STATE OF CALIFORNIA )

COUNTY OF S ¥ranzisco )

On 6M 22 . 2018 before me, em aﬂvmwmotary Public. zersonally

appeared udtHA £ . UL, who proved to me on the basis of satisfactory evidence to be
the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to me

that he/she/they exccuted the same in his/her/their authorized capacity(ies), and that by

his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the

person(s) acted, executed the instrument.

[ certify under PENALTY OF PERJURY under the laws of the State of California that the

foregoing paragraph is true and correct. _
WANDEE CHIVATAKARN l@
Commission # 2107395

Notary Public - California g
i San Francisco Ceunty
oo 1y Comm Expires Ape 17, 20100

WITNESS my hand and official seal.

Signaturej_uwut Mea])

Signature Page — Assignment, Consent and Subordination of Hotel Operating Agreement
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A notary public or other officer completing this certificate verifies only the identity of the individual who signed the
document 1o which this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

STATE OF CALIFORNIA : )

COUNTY OF _guin Franclsce )

On 6M{ QL 2018 before me, WILULM UAW! hotary Public, personally

appeared ¥ !'A}Ha ( Mile § . who proved to me on the basis of satisfactory evidence to be
the person(s) hose name(s) is/are subscribed to the within instrument and acknowledged to me
that he/she/they £xecuted the same in his/her/their authorized capacity(ies), and that by
his/her/their sigiatura(s) on the instrument the person(s), or the entity upon behalf of which the
person(s) acted, exccurzd the instrument.

[ certify under PENALTY OE.PERJURY under the laws of the State of California that the
foregoing paragraph is true ana correct.

WITNESS my hand and official sca!, -

7- : WANDEE CHIVATAKARN g
SignatureMW I% L(Sc;u‘ ) Commission # 2107395

Notary Public - California g
San Francisco Gounty
My Gomm. Exgires Apr 17, 20135

Signature Page — Assignment, Consent and Subordination of Hotel Operating Agreement
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MANAGER:

KIMPTON HOTEL & RESTAURANT GROUP, LLC,
a Delaware limited liability company

kBy/M%%(@ &'M
Name:___welinda  Shon
wiAayy

Title:_ V., P, i e

A notary public aictiier officer completing this certificate verifies only the identity of the individual who signed the
document to which tiris cetificate is attached, and not the truthfulness, accuracy, or validity of that document.

STATE OF CALIFORNVA )
COUNTY OF _San- Freredsay )

On (btober 43, 2018 before me, Aiise Hhdmehranos Notary Public, personally
appeared s 1T STIER . who proved 16, me on the basis of satisfactory evidence to be
the person(;; whose name(y} is/apt subscribed (o tiie, within instrument and acknowledged to me
that h,[/she/thgz{ executed the same in I”yé/her/thgrfr authorized capacity(i;é), and that by

lv%/her/thei;’signature(ﬁ on the instrument the person(s),or the entity upon behalf of which the
person(f) acted, executed the instrument.

[ certify under PENALTY OF PERJURY under the laws of theState of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

' & BRI ALTYNA, ABDREKHMANOVA 5

' V/ / 04 8% COMM # 2345058 0
Signature ~C (Seal) (e SEAERNOTARY PULYIC - AT IRNIA

v 5 QG A7) SAN FRANCISCE COTY ]

CifoBd/COMM. EXPIRES JUN: 3 2022

Signature Page — Assignment, Consent and Subordination of Hotel Operating Agreement
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LENDER:

PNC BANK, NATI_ONAL ASSOCIATION

By:
‘Name: Michaél Wiedman
Title: Vice President

A notary pubiiz or other officer completing this certificate verifies only the identity of the individual who signed the
document to wirich this certificate is attached, and not the truthfulness, accuracy, or validity of that document.

STATE OF CALIFGRNIA | )

COUNTY OF Aan_ V120 )

On 22, 2018 before ey ) AMBSH M&@H , Notary Public, personally
appeared [Y\) wihe proved to me on the basis of satisfactory evidence to be
the person(s) whose name(s) is/are subscrived to the within instrument and acknowledged to me
that he/she/they executed the same in his/her/theirauthorized capacity(ies), and that by
his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the
person(s) acted, executed the instrument,

[ certify under PENALTY OF PERJURY under the laws©f the State of California that the

foregoing paragraph is true and correct.
o
{ ALS5A M, SCOTT

£ Notuow Fublic - California
‘h

-; z San Flancisco County

A 4 Commissior # 2159543
G5 wy Comm, Expires (ct2, 2022 E

WITNESgmy hand and official seal.

L¥hH

Signature Page — Assignment, Consent and Subordination of Hotel Operating Agreement
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EXHIBIT A
- . TO
ASSIGNMENT, CONSENT AND SUBORDINATION OF HOTEL OPERATING
AGREEMENT

LEGAL DESCRIPTION

Estate A:
(A) The fee estate in the improvements l‘ocated on parcels | and 2 of the land described below:

(B) The leaseneid estate created by the instrument herein referred to as the lease, executed by the
University of Chizago, a not for profit corporation of [llinois, as Lessor, and Roc II IL LaSalle,
LLC, a Delaware linuicd liability company dated January 9, 2014, an amended Memorandum of
Lease recorded January 10,2014 as document 1401022120 and as further amended by that certain
ground lease assignment'to KHP Il 39 Chicago LLC, a Delaware limited liability company
recorded January 10, 2014 as docament number 1401022121, which lease demises the following
described land for a term of years beginning January 9, 2014 and ending July 7, 2103.

Estate B:

The estate or interest in the Land described belovi and covered herein is: The subleasehold estate
(said subleasehold estate being defined in paragraph 1.C. Of the ALTA leasehold endorsement(s)
attached Hereto), created by the instrument herein referzes to as the sublease, executed by: KHP
[1T 39 Chicago LLC, as sublessor, and 39 Chicago Buildirg 1.LC, as Sublessee, Dated as of July
2, 2015, Which Lease Was recorded July 6, 2015 as documen. 1518716067, which lease demises
the following described Land for a term of years beginning July Z,2015 and ending July 6, 2103:

Parcel 1:

The South 80.00 feet of Lots 6, 7 and 8 (except that part of Lot 8 taken and uscd for LaSalle Street)
in Block 118 in School Section Addition to Chicago in Section 16, Township 39Noith, Range 14,
East of the Third Principal Meridian, in Cook County, Illinois, excepting owrership of the
buildings and improvements located on the Land.

Parcel 2:

The vacated Public Alley, lying North of and adjoining Lots 21 to 28, Both Inclusive; lying South
of and adjoining Lots 29, 31, 32 and 33, lying East of the East Line of South LaSalle Street, as
widened, and lying West of and adjoining Lots 18 and 19 in assessor's division of Block 118 in
School Section Addition to Chicago of the East 1/2 of the Northeast 1/4 of Section 16, Township
39 North, Range 14, East of the Third Principal Meridian, more particularly described as follows:

beginning at the Northwest Corner of Lot 28 aforesaid; Thence East along the North Line of Lots
28, 27, 26, 25, 24, 23, 22 and 21 aforesaid to the Northeast Corner of Lot 21 aforesaid; thence

A-1
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North along the West Line of Lots 18 and 19 to the Southeast Corner of Lot 33 aforesaid; thence
West along the South Line of Lots 33, 32 and 31 and part of Lot 29 to a point 45.10 feet East of
the West Line of Said Lot 29; thence South parallel with said West Line, a distance of 8.00 feet;
thence West along the South Line of Said Lot 29 to the Southwest corner of Lot 29, being Also
the East Line of South LaSalle Street, as widened; thence South along said East Line of South
LaSalle Street, as widened, to the point of beginning, excluding therefrom the East 22.75 feet
thereof, all in Cook County, Illinois, excepting ownership of the buildings and improvements
located on the Land.

Tax Parcel.2umber: 17-16-204-034-0000

Common Address: 39 S, LaSalle Street
Chicago, IL 60603

COGH COUNTY
RECORDW OF DEEDS

A-2
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EXHIBIT B
TO
ASSIGNMENT, CONSENT AND SUBORDINATION OF HOTEL OPERATING
AGREEMENT

"ACCOUNTS

[EXHIBIT INTENTIONALLY OMITTED FOR RECORDING]

COG{ COUNTY
RECORDER OF DEEDS

COOK COUNTY
RECORDER OF DEEDS

B-1
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EXHIBIT C
TO
ASSIGNMENT, CONSENT AND SUBORDINATION OF HOTEL OPERATING
AGREEMENT

SECTION 6 OF SECURITY INSTRUMENT

6. Insurance Proceeds.

6.1  Rights of Mortgagee to Insurance Proceeds Subject to the provisions of
Secuons 6.3 and 6.4 hereof, in the event of a casualty loss with respect to the Project, the
Mortgagze shall have the exclusive right to adjust, collect and compromise all insurance
claims (otfier than claims involving business interruption insurance) in excess of
$1,500,000, ¢n the Mortgagor shall not adjust, collect or compromise any claims in excess
of $1,500,000 under said policies without the prior written consent of the Mortgagee, which
consent shall not-U¢ unreasonably withheld, conditioned or delayed. the Mortgagor shall
have the exclusive tight“to adjust, collect and compromise all insurance claims of
$1,500,000 or less. For claitis,in excess of $1,500,000, each insurer is hereby authorized
and directed to make paymeant under said policies, including return of unearned premiums,
directly to the Mortgagee instead of fo the Mortgagor and the Mortgagee jointly, and the
Mortgagor appoints the Mortgageeas the Mortgagor’s attorney-in-fact to endorse any draft
therefor. All insurance proceeds for clzims in excess of $1,500,000 shall be payable to the
Mortgagee. In the event of a casualty 10sy” {excluding losses that are covered by business
interruption insurance) with respect to the Proiect of less than $10,000,000 (a “Minor
Loss”), provided that the conditions of Sections £.2 and 6.4 hereof are satisfied at the time
of such casualty, the Mortgagee shall apply the insurance proceeds received for a Minor
Loss to the repair and restoration of the Property undér such terms and conditions as are
set forth in Sections 6.3 and 6.4 hereof. Following the vecurrence of an Event of Default
or if any of the other conditions set forth in Sections 6.3 and £4-are not satisfied, or if the
casualty loss (excluding losses that are covered by business irierruption insurance) with
respect to the Project exceeds $10,000,000, any such proceeds razy, at the sole option of
the Mortgagee, be applied to all or any part of the Obligatiors axd in any order
(notwithstanding that such Obligations may not then otherwise be due 2ad payable} or to
the repair and restoration of any of the Property under such terms and conditions as are set
forth in Section 6.3 or otherwise as the Mortgagee may impose. The Mortgage= shall not
be deemed to have elected such option until such option is elected specifically in writing.
Until so elected, the Mortgagee shall not in any circumstances be deemed to have waived
its right to make such election. Notwithstanding anything to the contrary contained herein,
any proceeds of any business interruption insurance received by the Mortgagee shall be
disbursed by the Mortgagee to the Mortgagor upon receipt after the Mortgagee applies such
portion of the proceeds as is required to reimburse the Mortgagee for any expenses incurred
by the Mortgagee in settling, prosecuting or defending any claims,

6.2  Condemnation. The Mortgagor, promptly upon obtaining knowledge of the
institution of any proceedings for the condemnation or taking by eminent domain of any
of the Property, shall notify the Mortgagee of the pendency of such proceedings. The

C-1
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Mortgagee may participate in any such proceedings and the Mortgagor shall deliver to the
Mortgagee all instruments requested by it to permit such participation. Any award or
compensation for property taken or for damage to property not taken, whether as a result
of such proceedings or in lieu thereof, is hereby assigned to and shall be received and
collected directly by the Mortgagee. In the event that the Mortgagee shall receive any such
award or compensation equal (o or less than the amount of a Minor Loss, and provided that
the conditions of Sections 6.3 and 6.4 hereof are satisfied at the time of such condemnation,
the Mortgagee shall apply the award or compensation proceeds received for such Minor
Loss to the repair and restoration of the Property under such terms and conditions as are
set forth in Sections 6.3 and 6.4 hereof. Following the occurrence of an Event of Default
or if any of the other conditions set forth in Sections 6.3 and 6.4 are not satisfied or the
award or compensation exceeds $10,000,000 then any such award or compensation
proceeds may, at the sole option of the Mortgagee, be applied to all or any part of the
Obligatiors and in any order (notwithstanding that such Obligations may not then
otherwise be due-and payable) or to the repair and restoration of any of the Property under
such terms and cenditions as are set forth in Section 6.3 or otherwise as the Mortgagee may
impose. The Mortgagee shall not be deemed to have elected such option until such option
is elected specificallyia writing, Until so elected, the Mortgagee shall not in any
circumstances be deemed t) have waived its right to make such election.

6.3 Restoration.

(a) All amounts of casualty insurance or condemnation proceeds received by
the Mortgagee pursuant to this Section 6 shich are to be applied to the restoration of the
Property in accordance with this Section 6 aidy in the event that the conditions set forth in
this Section 6.3 and Section 6.4 hereof have been satisfied, may either be held in a
restoration fund (“Restoration Fund”) by the Martgagee or, if it refuses to serve, in a
separate identifiable account of 'a federal or stateichartered bank or trust company
appointed by the Mortgagee which has a combined capitzl and surplus of not less than
$100,000,000 as restoration fund trustee (the “Restoratior. Fand Trustee”) with any
additions thereto that may be required by the Mortgagee as hereinafter provided. The
interest or income, if any, received on all deposits or investmenfs of any monies in the
Restoration Fund shall be added to the Restoration Fund. If the Mortgagee consents to the
deposit of such funds in an interest-bearing account or otherwise consents te'the investment
of such funds, neither the Mortgagee nor the Restoration Fund Trustee shzit be liable or
accountable for any loss resulting from any such deposit or investment(cr for any
withdrawal, redemption or sale' of deposits or investments. The Mortgagee and the
Restoration Fund Trustee may impose reasonable charges for services performed in
managing the Restoration Fund and may deduct such charges therefrom. Restoration shall
be performed only in accordance with the following conditions:

(1) prior to commencement of restoration and from time to time during
restoration, the Mortgagee may require the Mortgagor to deposit additional
monies into the Restoration Fund in amounts which, in the Mortgagee’s
reasonable judgment, are sufficient to defray all costs to be incurred to
complete the restoration and all costs associated therewith, including labor,
materials, architectural and design fees and expenses and contractor’s fees
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and expenses, (o the extent the same exceed the amounts contained in the
Restoration Fund, and the Mortgagee shall have approved a budget and cost
breakdown for the restoration, together with a disbursement schedule, all in
detail reasonably satisfactory to the Mortgagee;

prior to commencement of restoration, plans and specifications for the
restoration and contracts for the restoration in amounts in excess of
$250,000 shall have been approved by the Mortgagee and all governmental
authorities having jurisdiction, and if requested by the Mortgagee, the
Morigagee shall be provided with acceptable surety bonds or acceptable
subguard protection insuring satisfactory completion of the restoration and
the payment of all subcontractors and materialmen;

intentionally omitted,;

at tue time of any disbursement from the Restoration Fund, an Event of
Defzdlt or Potential Default shall not have occurred, no mechanics’ or
materizlrien’s liens shall have been filed and remain undischarged and an
endorsement satisfactory to the Mortgagee to its title insurance policy shall
have been dolivered to the Mortgagee;

disbursements froiii the Restoration Fund shall be made from time to time,
but not more frequently tiian once each calendar month, for completed work
under the aforesaid comntrects (subject to retainage as provided in (vii)
below) and for other cosis associated therewith and approved by the

. Mortgagee upon receipt of evidence satisfactory to the Mortgagee of the

stage of completion and of perioymance of the work in a good and
workmanlike manner in accordance with the contracts, plans and
specifications as reasonably approved by-ths Mortgagee in accordance with
this Section 6.3;

the Mortgagor will pay the cost of the Mortgagee’s inspecting architect or
engineer and' the cost of any reasonable out-of-pocket atiorney’s fees and
disbursements incurred by the Mortgagee in conncetion with such
restoration;

the Mortgagee shall have the option to retain up to ten percent {10%) of the
cost of all work until the restoration is fully completed, as reasonably
determined by the Mortgagee, and all occupancy permits therefor have been
issued;

the Mortgagee may impose such other reasonable conditions, including a
restoration schedule, as are customarily imposed by construction lenders to
assure complete and lien-free restoration; and

any sum remaining in the Restoration Fund upon completion of restoration
shall be paid to the Mortgagor provided no Event of Default shall have
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occurred and be continuing under the Loan Agrecment or other Loan
Documents.

(b)  If restoration of the Subject Property does not commence pursuant to the
requirements of this Section 6.3 within thirty (30) days of receipt by the Mortgagee of such
insurance or condemnation proceeds, which commencement may include preparation of
plans and specifications for such restoration or similar actions with respect to the
restoration, then the Mortgagee may (A) declare all Obligations immediately due and
payable, and/or (B) perform or cause to be performed such repair, restoration or rebuilding
and may take such other steps as the Mortgagee may elect to carry out such repair,
restoration or rebuilding and may enter upon the Property for any of the foregoing
purposes, and the Mortgagor hereby waives, for itsclf and all others holding under it, any
claim ‘agaiast the Mortgagee and any receiver and their respective agents (other than a
claim based vpon the alleged gross negligence or intentional misconduct of the Mortgagee
or any such receiver or agent) arising out of anything done by them or any of them pursuant
to this paragrapk’znd may apply such insurance or condemnation proceeds to pay the
Obligations in such order and amounts as the Mortgagee in its sole discretion may choose.

(c)  the Morlgagor waives any and all right to claim or recover against the
Mortgagee, its officers, empioyees, agents and representatives for loss of or damage to the
Mortgagor, the Property, the Morigagor’s property or the property of others under the
Mortgagor’s conirol from any caus¢ insured against or required to be insured against by
the provisions of this Mortgage.

6.4  Proceeds Available for Resteration. In accordance with the provisions of
Sections 6.1 and 6.2 hereof and subject to the provision regarding the disbursement of the
proceeds of any business interruption insurance 23 set forth in the last sentence of
Section 6.1, the Mortgagee agrees to make casualty and condemnation proceeds available
for restoration and reconstruction of the Property in accordance with and subject to the
terms of Section 6.3 hereof, provided the following conditions are met to the Mortgagee’s
reasonable satisfaction at the appropriate time following such ¢isualty or condemnation:

(@  no Event of Default or Potential Default shall have nccurred and be
continuing;

(b)  the casualty or condemnation proceeds (other than proceeds of' ity business
interruption insurance) are less than $10,000,000;

(¢)  the Management Agreement remains in full force and effect;

(d)  the Mortgagor provides evidence reasonably satisfactory to the Mortgagee
that reconstruction of the Improvements can be completed no later than three months prior
to the Expiration Date;

()  the Mortgagee determines, in its reasonable discretion after consulting with
the Mortgagee’s inspecting architect, that casualty or condemnation proceeds are sufficient
to pay in full the cost of reconstruction. In the event that the Mortgagee determines that
such proceeds are not sufficient, the Mortgagee shall not be required to make any proceeds
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available for reconstruction unless the Mortgagor complies with the provisions of Section

6.3(a)(1) hereof;, and

() the Mortgagee determines that upon completion of reconstruction, the value
of the Property will not be materially less than the value thereof immediately prior to the
relevant casualty or condemnation.

iy
RECORDER OF BEEDS

s oo Y Y

RECORDER o DEEDS
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