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CONSTRUCTION MORTGALCE, SECURITY AGREEMENT,
FIXTURE FILING AND ASSIGNMENT OF LEASES AND RENTS

THIS CONSTRUCTION MORTGAGE, S£CURITY AGREEMENT, FIXTURE
FILING AND ASSIGNMENT OF LEASES AND RENT 8 dated as of December 14, 2018 (this
“Mortgage™), 1s executed by 1725 WINNETKA AVE, LLC, 2n t'linois limited liability company
(the “Borrower™), to and for the benefit of TCF NATIONAL BANK, a national banking
association, its successors and assigns (the “Lender”).

RECITALS:

A. Pursuant to the terms and conditions contained in that certain-Corstruction and
Term Loan Agreement dated as of even date herewith, executed by and between tlie Rorrower and
the Lender (the “Loan Agreement™), the Lender has agreed to loan to the Borrower-the principal
amount of Eleven Million Fifty Thousand and 00/100 Dollars ($11,050,000.00) (the “Loan™). All
initial capitalized terms not otherwise defined herein shall have the meanings given such terms in
the Loan Agreement. The Loan shall be evidenced by that certain Promissory Note of even date
herewith (as amended, restated or replaced from time to time, the “Note™), executed by the
Borrower and made payable to the order of the Lender in the maximum principal amount of the
Loan and due on December 14, 2020, subject to extension to December 14, 2028, as provided in
the Loan Agreement) (the “Maturity Date™), except as may be accelerated pursuant to the terms of
the Note, the Loan Agreement or of any other document or instrument now or hereafter given to
evidence or secure the payment of the Note or delivered to induce the Lender to disburse the
proceeds of the Loan (the Note and the Loan Agreement, together with such other decuments, as
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evidence or secure the payment of the Note or delivered to induce the Lender to disburse the
proceeds of the Loan (the Note and the Loan Agreement, together with such other documents, as
amended, restated or replaced from time to time, being collectively referred to herein as the “Loan
Documents™),

B. A condition precedent to the Lender’s extension of the Loan to the Borrower is the
execution and delivery by the Borrower of this Mortgage.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the Borrower agrees as follows:

AGREEMENTS:

The Borrewer hereby mortgages, grants, assigns, remises, releases, warrants and conveys
to the Lender, its'successors and assigns, and grants a security interest in, the following described
property, rights and 1ntrects (referred to collectively herein as the “Mortgaged Property”), all of
which property, rights and tierests are hereby pledged primarily and on a parity with the Land (as
defined below) and not secondarily:

(@)  The real estate located in the County of Cook, State of lllinois and legally
described on Exhibit A attached hereto and made a part hereof (the “Land”);

(b)  All improvements of every nature whatsoever now or hereafier situated on
the Land, and all fixtures and persoial nroperty of every nature whatsoever now or
hereafter owned by the Borrower and located on, or used in connection with the Land or
the improvements thereon, or in connection wiiii any construction thereon, including all
extensions, additions, improvements, betterinnts, renewals, substitutions and
replacements to any of the foregoing and all of thc right;title and interest of the Borrower
in and to any such personal property or fixtures together with the benefit of any deposits
or payments now or hereafter made on such personal propéity or fixtures by the Borrower
or on its behalf (the “Improvements™};

(¢)  All easements, rights of way, gores of real estate, sticets, ways, alleys,
passages, sewer rights, waters, water courses, water rights and powers,and all estates,
rights, titles, interests, privileges, liberties, tenements, hereditaments an4 ~<ppurtenances
whatsoever, in any way now or hereafter belonging, relating or appertaining to-the Land,
and the reversions, remainders, rents, issues and profits thereof, and all the estate, right,
title, interest, property, possession, claim and demand whatsoever, at law as well as in
equity, of the Borrower of, in and to the same;

(d) All rents, revenues, issues, profits, proceeds, income, royalties, Letter of
Credit Rights (as defined in the Uniform Commercial Code of the State of Illinois (the
“Code™) in effect from time to time), escrows, security deposits, impounds, reserves, tax
refunds and other rights to monies from the Mortgaged Property and/or the businesses and
operations conducted by the Borrower thereon, to be applied against the Indebtedness (as
hereinafter defined); provided, however, that the Borrower, so long as no Event of Default
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(as hereinafter defined) has occurred hereunder, may collect rent as it becomes due, but not
more than one (1) month in advance thereof;

(e} All interest of the Borrower in all leases now or hereafter on the Mortgaged
Property, whether written or oral (each, a “Lease”, and collectively, the “Leases”), together
with all security therefor and all monies payable thereunder, subject, however, to the
conditional permission hereinabove given to the Borrower to collect the rentals under any
such Lease;

(H All fixtures and articles of personal property now or hereafier owned by the
Borrower and forming a part of or used in connection with the Land or the Improvements,
inclading, but without limitation, any and all air conditioners, antennae, appliances,
apparawus;, awnings, basins, bathtubs, bidets, boilers, bookcases, cabinets, carpets,
computer rardware and software used in the operation of the Mortgaged Property, coolers,
curtains, dekumidifiers, disposals, doors, drapes, dryers, ducts, dynamos, elevators,
engines, equipment, escalators, exercise equipment, fans, fittings, floor coverings,
furnaces, furnishings, furniture, hardware, heaters, humidifiers, incinerators, lighting,
machinery, motors, overs, pipes, plumbing, pumps, radiators, ranges, recreational
facilities, refrigerators, screens, security systems, shades, shelving, sinks, sprinklers,
stokers, stoves, toilets, ventilatsrs, wall coverings, washers, windows, window coverings,
wiring, and all renewals or replaccments thereof or articles in substitution therefor, whether
or not the same are or shall be attacied to the Land or the Improvements in any manner; it
being mutually agreed that all of the aferesaid property owned by the Borrower and placed
on the Land or the Improvements, so far as permitted by law, shall be deemed to be fixtures,
a part of the realty, and security for the lidzbtedness; notwithstanding the agreement
hereinabove expressed that certain articles of propesty form a part of the realty covered by
this Mortgage and be appropriated to its use and deemcd to be realty, to the extent that such
agreement and declaration may not be effective and thet ary of said articles may constitute
Goods (as defined in the Code), this instrument shali gonstitute a security agreement,
creating a security interest in such goods, as collateral, in the'L<nder, as a secured party,
and the Borrower, as debtor, all in accordance with the Code;

(g)  All of the Borrower’s interests in General Intangibles, in:luding Payment
Intangibles and Software (each as defined in the Code) now owned or hérzafter acquired
and related to the Mortgaged Property, including, without limitation, all ofire¢ Borrower’s
right, title and interest in and to: (i) all agreements, licenses, permits and contracis'to which
the Borrower is or may become a party and which relate to the Mortgaged Property; (ii) all
obligations and indebtedness owed to the Borrower thereunder; (iii) all intellectual
property related to the Mortgaged Property; and (iv) all choses in action and causes of
action relating to the Mortgaged Property;

(h)  All of the Borrower’s accounts now owned or hereafter created or acquired
as relate to the Mortgaged Property and/or the businesses and operations conducted
thereon, including, without limitation, all of the following now owned or hereafter created
or acquired by the Borrower: (i) Accounts (as defined in the Code), contract rights book
debts, notes, drafts, and other obligations or indebtedness owing to the Borrower arising

3
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from the sale, lease or exchange of goods or other property and/or the performance of
services; (ii) the Borrower’s rights in, to and under all purchase orders for goods, services
or other property; (ii1) the Borrower’s rights to any goods, services or other property
represented by any of the foregoing; (1v) monies due or to become due to the Borrower
under all contracts for the sale, lease or exchangé of goods or other property and/or the
performance of services including the right to payment of any interest or finance charges
in respect thereto (whether or not yet earned by performance on the part of the Borrower),
(v) Securities, Investment Property, Financial Assets and Securities Entitlements (each as
defined in the Code); (vi) proceeds of any of the foregoing and all collateral security and
guaranties of any kind given by any person or entity with respect to any of the foregoing;
and (1) all warranties, guarantees, permits and licenses in favor of the Borrower with
respect to the Mortgaged Property (the property, interests and rights described in
Subsections (f), (g) and (h) above are collectively referred to herein as the “Collateral™);
and

(i) all'tights reserved to or granted to the developer or declarant under the
provisions of any<{(1) declaration of restrictive covenants and easements affecting the Land
or the Mortgaged Properwv; or (i1) declaration of condominium ownership for the institution
of a regime of condominiura ownership affecting the Land or the Mortgaged Property or
otherwise granted to the deveigper pursuant to the provisions of the Illinois Condomintum
Property Act, 765 ILCS 605/1, ¢t. seq. (the “Condominium Act”) in effect from time to
time, or (iii) homeowners’ declaraiion or other declarations affecting the Land or the
Mortgaged Property; and

() All proceeds of the foregoing: including, without limitation, all judgments,
awards of damages and settlements hereafter niadevesulting from condemnation proceeds
or the taking of the Mortgaged Property or any portics thereof under the power of eminent
domain, any proceeds of any policies of insurance, maintained with respect to the
Mortgaged Property or proceeds of any sale, option or-¢centract to sell the Mortgaged
Property or any portion thereof.

TO HAVE AND TO HOLD the Mortgaged Property, unto the Lenaer, its successors and
assigns, forever, for the purposes and upon the uses herein set forth together with all right to
possession of the Mortgaged Property after the occurrence of any Event of Detaulrythe Borrower
hereby RELEASING AND WAIVING all rights under and by virtue of the homesiesa exemption
laws of the State of Illinois.

FOR THE PURPOSE OF SECURING: (i) the payment of the Loan and all interest, late
charges, LIBOR breakage charges (including any- Make Whole Costs described in the Note),
prepayment premium, if any, exit fee, if any, reimbursement obligations, fees and expenses for
letters of credit issued by the Lender for the benefit of the Borrower, if any, and other indebtedness
evidenced by or owing under the Note, any of the other Loan Documents, and any application for
letters of credit and master letter of credit agreement, together with any extensions, modifications,
renewals or refinancings of any of the foregoing; (ii) the obligations and liabilities of the Borrower
to the Lender under and pursuant to any Swap Agreement (as defined in the Loan Agreement),
(ii) the performance and observance of the covenants, conditions, agreements, representations,

4
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warranties and other liabilities and obligations of the Borrower or any other obligor to or benefiting
the Lender which are evidenced or secured by or otherwise provided in the Note, this Mortgage or
any of the other Loan Documents; and (iv) the reimbursement to the Lender of any and all sums
incurred, expended or advanced by the Lender pursuant to any term or provision of or constituting
additional indebtedness under or secured by this Mortgage, any of the other Loan Documents or
any Swap Agreements that may evidence any Swap Obligations of the Borrower owing at any time
to the Lender, or any application for letters of credit and master letter of credit agreement, with
interest thereon as provided herein or therein (collectively, the “Indebtedness™).

IT IS FURTHER UNDERSTOOD AND AGREED THAT:

1. Title. The Borrower represents, warrants and covenants that (a) the Borrower is the
holder of the fece simple title to the Mortgaged Property, free and clear of all liens and
encumbrances, excent those liens and encumbrances in favor of the Lender and as otherwise
described on Exhibii B attached hereto and made a part hereof (the “Permitted Exceptions™); and
(b) the Borrower has legai nower and authority to mortgage and convey the Mortgaged Property.

2. Borrower’s Cavenants and Agreements.

(a) Payment of Indebtedness. The Borrower shall, prior to the expiration of
any grace period: (1) pay the Indebtedness when due, and (i1) duly and punctually perform
and observe all of the covenanis snd conditions to be performed or observed by the
Borrower as provided in the Note, the l.oan Agreement, this Mortgage and the other Loan
Documents.

(b)  Compliance with Loan Aprecinent. Borrower will abide by and comply
with and be governed and restricted by all of the ‘erms, covenants, provisions, restrictions
and agreements contained in the Loan Agreement, anu in each and every supplement
thereto or amendment thereof which may at any time orfrein time to time be executed and
delivered by the parties thereto or their successors and assigis

(c) Provisions of Loan Agreement. The proceeas, 0f the Note are to be
disbursed by the Lender in accordance with the terms contained n the L.0oan Agreement,
the provisions of which are incorporated herein by reference to the samc #xtent as if fully
set forth herein. Borrower covenants that any and all monetary disbursenients made in
accordance with the Loan Agreement shall constitute adequate consideration-ta Borrower
for the enforceability of this Mortgage and the Note, and that all advances and indebtedness
arising and accruing under the Loan Agreement from time to time, whether or not the total
amount thereof may exceed the face amount of the Note, shall be secured by this Mortgage;
provided, however, that the total Indebtedness shall not in any event exceed two hundred
percent of the stated principal amount of the Note.

(d)  Construction Loan. The Note evidences a debt created by one or more
disbursements made by Lender to Borrower to finance the cost of the construction of
certain improvements upon the Land in accordance with the provisions of the Loan
Agreement, and this Mortgage is a construction mortgage as such term is defined in Section
9-334(h) of the Code.

5
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(¢)  Condominium Act. Borrower shall not submit the Mortgaged Property to
the Illinois Condominium Property Act, 765 ILCS 605/1, et seq. or seek any change in the
zoning for the Mortgaged Property without the prior written consent of Lender.

3. Payment of Taxes and Assessments. The Borrower will pay when due and before
any penalty attaches, all general and special taxes, assessments, water charges, sewer charges, and
other fees, taxes, charges and assessments of every kind and nature whatsoever (all herein
generally called “Taxes”), whether or not assessed against the Borrower, if applicable to the
Mortgaged Property or any interest therein, or the Indebtedness, or any obligation or agreement
secured hereby, subject to the Borrower’s right to contest the same, as provided by the terms
hereof; and the Borrower will, upon written request, furnish to the Lender duplicate receipts
therefor withis ten (10) days after the Lender’s request.

4, Chzige in Tax Laws.

(@) I, Uy the laws of the United States of America, or of any state or
municipality havingjurisdiction over the Lender, the Borrower or the Mortgaged Property,
any tax is imposed o kFesomes due in respect of the Note or this Mortgage (excluding
‘income, excise or franchise taxes imposed upon the Lender, except as provided in Section
4(c) below), or any liens on.the Mortgaged Property created thereby, then the Borrower
shall pay such tax in the mannci reauired by such law,

(b) If any law, statute, ruie, régulation, order or court decree effects a deduction
from the value of the Mortgaged Property for the purpose of taxation by creating any lien
thereon, or imposing upon the Lender any ii2bility for the payment of all or any part of the
Taxes required to be paid by the Borrower, or ¢chaiging in any way the laws relating to the
taxation of mortgages or deeds of trusts or debts secured by mortgages or deeds of trust or
the interest of the Lender in the Mortgaged Property, oz thie manner of collection of Taxes
s0 as to adversely affect this Mortgage, the Indebtedness.or the Lender, then, and in any
such event, the Borrower, upon demand by the Lender, shall pay such Taxes, or reimburse
the Lender therefor on demand, unless the Lender determines; in the Lender’s sole
judgment, that such payment or reimbursement by the Borrower is unlawful or that the
payment might, in the Lender’s judgment, constitute usury or rencer the Indebtedness
wholly or partially usurious; in which event the Lender may elect to.declare the
Indebtedness to be due and payable within the lesser of (i) thirty (30) days-after written
notice, or (ii) such shorter period as may be required to ensure compliance by Lender with
applicable law.

(¢)  Nothing contained herein shall require the Borrower to pay any income,
franchise or excise tax imposed upon the Lender, excepting only such income, franchise or
excise tax which may be levied against the income of the Lender as a complete or partial
substitute for Taxes required to be paid by the Borrower hereunder.

5. Deposits.

(@)  Maintenance Deposits. Borrower shall complete the Improvements to be
constructed on the Mortgaged Property pursuant to the Loan Agreement, free and clear of
6
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any and all liens, subject to Section 7. Borrower shall not abandon the Mortgaged Property,
shall keep and maintain the Mortgaged Property in good condition, repair, maintenance
and operating condition free from any waste or misuse, and shall promptly repair and
restore any buildings, improvements or structures now or hereafter on the Mortgaged
Property which may become damaged or destroyed to their condition prior to any such
damage or destruction. Should Borrower fail to comply with the foregoing, then at
Lender’s option in its sole discretion, Borrower shall pay to Lender monthly an amount
equal to one-twelfth (1/12") of the annual operating and maintenance costs of the
Mortgaged Property as set forth on the most recent operating statement for the Mortgaged
Property approved by Lender (the “Maintenance Costs™). No amount so paid to Lender
shall b= deemed to be trust funds, nor shall any sums paid bear interest. If, at any time, the
funds veing held by Lender for any Maintenance Costs are exhausted, or if Lender
determires, in its sole discretion, that such funds will be insufficient to pay in full any
Maintenarice Costs when due, Borrower shall promptly pay to Lender, upon demand, an
amount whici. Lender shall estimate as sufficient to make up the deficiency. So long as no
Event of Default {125 occurred and is continuing, upon Borrower’s request and provision of
documentation evidensing any Maintenance Costs, Lender shall release funds held for
Maintenance Costs to pay any such Maintenance Costs. Disbursement of any such funds
shall be made, at Lender’s Option, either to Borrower or directly to any service providers.
If an Event of Default shall ¢ccur under the terms of this Mortgage, Lender may, at its
option, without being required tc do so, apply any deposits on hand to the Indebtedness, in
such order and manner as Lender miy elect. Other than the construction to be undertaken
under the Loan Agreement, without tke piior consent of Lender, Borrower agrees that it
will not construct or expand any improvere:ts on the Mortgaged Property, erect any new
improvements nor make any material alteratiess4n any improvements which shall alter the
basic structure, decrease the market value or change the existing architectural character of
the Mortgaged Property, nor remove or demolish-2iiy imnrovements.

(b)  Tax and Insurance Deposits. Upon the occzivence of an Event of Default,
at Lender’s sole discretion, the Borrower shall deposit with tlic Lender, on the first day of
each month until the Indebtedness is fully paid, a sum equal to ene-twelfth (1/12th) of one
hundred five percent (105.00%) of (a) the most recent ascertainavie annual Taxes on the
Mortgaged Property and (b) the insurance premiums for the policies ¢f insurance required
to be maintained in effect by the Borrower pursuant to the terms of the'[.02n Agreement
(the “Premiums”). If requested by the Lender, the Borrower shall also deposit with the
Lender an amount of money which, together with the aggregate of the monthly acposits to
be made pursuant to the preceding sentence as of one month prior to the date on which the
next installment of annual Taxes for the current calendar year become due, shall be
sufficient to pay in full such installment of annual Taxes, as estimated by the Lender. Such
deposits are to be held without allowance of interest and are to be used for the payment of
Taxes and Premiums next due and payable when they become due. So long as no Event
of Default shall exist, the Lender shall, at its option, pay such Taxes when the same become
due and payable (upon submission of appropriate bills therefor from the Borrower) or shall
release sufficient funds to the Borrower for the timely payment thereof. Lender shall
release sufficient funds to pay the Premiums when due to the extent of funds available to
do so. If the funds so deposited are insufficient to pay any such Taxes or Premiums for

7
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any year {or installments thereof, as applicable} when the same shall become due and
payable, the Borrower shall, within ten (10) days after receipt of written demand therefor,
deposit additional funds as may be necessary to pay such Taxes and Premiums in full. If
the funds so deposited exceed the amount required to pay such Taxes and Premiums for
any year, the excess shall be applied toward subsequent deposits. Said deposits need not
be kept separate and apart from any other funds of the Lender. The Lender, in making any
payment hereby authorized relating to Taxes, may do so according to any bill, statement or
estimate procured from the appropriate public office without inquiry into the accuracy of
such bill, statement or estimate or into the validity of any tax, assessment, sale, forfeiture,
tax lien or title or claim thereof.

6. t:fect of Changes in Laws Regarding Taxation. If any law is enacted after the date
hereof requiring(2) the deduction of any lien on the Mortgaged Property from the value thereof
for the purpose or1axation or (b) the imposition upon the Lender of the payment of the whole or
any part of the Taxe¢, ¢harges or liens herein required to be paid by the Borrower, or (¢) a change
in the method of taxation ¢f mortgages or debts secured by mortgages or the Lender’s interest in
the Mortgaged Property,-or the manner of collection of taxes, so as to affect this Mortgage or the
Indebtedness or the holders theree €, then the Borrower, upon demand by the Lender, shall pay such
Taxes or charges, or reimburse the Lender therefor; provided, however, that the Borrower shall
not be deemed to be required to pay any income or franchise taxes of the Lender. Notwithstanding
the foregoing, if in the opinion of counsel for the Lender it is or may be unlawful to require the
Borrower to make such payment or the making of such payment might result in the imposition of
interest beyond the maximum amount permited by law, then the Lender may declare all of the
Indebtedness to be immediately due and payable.

7. Liens, Contest and Defense of Title.

(a) The Borrower shall not create or sufier or permit any lien, charge or
encumbrance to attach to or be filed against the Mortgaged Property or any part thereof, or
interest thereon, or any other rights and properties conveyed ‘mortgaged, transferred and
granted hereunder (except for Permitted Exceptions), whctier such lien, charge or
encumbrance is on a parity, inferior or superior to the lien of this Mvrtgage, including liens
for labor or materials with respect to the Mortgaged Property (“Mechanic’s Liens™).

(b)  Notwithstanding paragraph (a) of this Section, the Borrower.iay in good
faith and with reasonable diligence contest the validity or amount of any Mechiaaiz’s Liens
and defer payment and discharge thereof during the pendency of such contest, provided
that: (i) such contest shall prevent the sale or forfeiture of the Mortgaged Property, or any
part thereof or any interest therein, to satisfy such Mechanic’s Liens and shall not result in
a forfeiture or impairment of the lien of this Mortgage; and (ii) within ten (10) days after
the Borrower has been notified of the filing of any such Mechanic’s Liens, the Borrower
shall have notified the Lender in writing of the Borrower’s intention to contest such
Mechanic’s Liens, or to cause such other party to contest such Mechanic’s Liens, and shall
have obtained a title insurance endorsement over such Mechanic’s Liens in form and
substance reasonably satisfactory to the Lender, insuring the Lender against loss or damage
by reason of such Mechanic’s Liens; provided that in lieu of such title insurance

8
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endorsement the Borrower may deposit and keep on deposit with the Lender (or such
depositary as may be designated by the Lender) a sum of money sufficient, in the judgment
of the Lender, to pay in full such Mechanic’s Liens and all interest thereon. Any such
deposits are to be held without any allowance of interest and may be used by the Lender in
its sole discretion to protect the priority of this Mortgage. In case the Borrower shall fail
to maintain such title insurance or deposit, or to prosecute or cause the prosecution of such
contest with reasonable diligence, or to pay or cause to be paid the amount of the
Mechanic’s Lien, plus any interest finally determined to be due upon the conclusion of
such contest; then the Lender may, at its option, apply any money and liquidate any
securities then on deposit with the Lender (or other depositary designated by the Lender)
in payment of or on account of such Mechanic’s Liens, or that part thereof then unpaid,
togethicr with all interest thereon according to any written bill, notice or statement, without
inquiring 11to the amount, validity or enforceability thereof. 1f the amount of money so
deposited <hzll (in Lender’s reasonable judgment) be insufficient for the payment in full of
such Mechaiic’s. Liens, together with all interest thereon, then the Borrower shall
forthwith, upon dernand, deposit with the Lender (or other depositary designated by the
Lender) the sum which-shall (in Lender’s reasonable judgment, when added to the funds
then on deposit with Lender) be necessary to make such payment in full (or such other
security as shall be reasorably satisfactory to Lender). If a Mechanic’s Lien claim is
ultimately resolved in the claimnant’s favor, then the monies so deposited shall be applied
in full payment of such Mechani’s Lien or that part thereof then unpaid, together with all
interest thereon (provided no Event of Default shall then exist) when the Lender has been
furnished with satisfactory evidence o' thc amount of payment to be made. Any excess
monies remaining on deposit with the Leride. {or other depositary) under this Section 7(b)
shall be paid to the Borrower, provided that as Event of Default shall then exist.

(c) If the lien and security interest oi-ine Lender in or to the Mortgaged
Property, or any part thereof, shall be endangered or shill be attacked, directly or indirectly,
the Borrower shall immediately notify the Lender and sha!i zpnear in and defend any action
or proceeding purporting to affect the Mortgaged Property, or any part thereof, and shall
file and prosecute such proceedings and take ail actions necessary to preserve and protect
such title, lien and security interest in and to the Mortgaged Propery.

8. Lender’s Interest In and Use of Deposits. Upon an Event of Derault, the Lender
may, at its option, apply any monies at the time on deposit pursuant to Section 5 hereof to cure an
Event of Default or to pay any of the Indebtedness in such order and manner as the i.¢iider may
elect. If such deposits are used to cure an Event of Default or pay any of the Indebtedness, the
Borrower shall immediately, upon demand by the Lender, deposit with the Lender an amount equal
to the amount expended by the Borrower from the deposits. When the Indebtedness has been fully
paid, any remaining deposits shall be returned to the Borrower. Such deposits are hereby pledged
as additional security for the Indebtedness and shall not be subject to the direction or control of
the Borrower. The Lender shall not be liable for any failure to apply to the payment of Taxes any
amount so deposited unless the Borrower, prior 1o an Event of Default, shall have requested the
Lender in writing to make application of such funds to the payment of such amounts, accompanied
by the bills for such Taxes. The Lender shall not be liable for any act or omission taken in good
faith or pursuant to the instruction of any party.

9
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9, Insurance. The Borrower shall at all times keep all buildings, improvements,
fixtures and articles of personal property now or hereafter situated on the Mortgaged Property
insured against loss or damage by fire and such other hazards as may reasonably be required by
the Lender, in accordance with the terms, coverages and provisions described in the Loan
Agreement.

10.  Condemnation. If all or any part of the Mortgaged Property are damaged, taken or
acquired, either temporarily or permanently, in any condemnation proceeding, or by exercise of
the right of eminent domain, the amount of any award or other payment for such taking or damages
made in consideration thereof, the provisions of the Loan Agreement shall govern the use of
awards and candemnation proceeds.

11.  “Stamp Tax. If, by the laws of the United States of America, or of any state or
political subdivision having jurisdiction over the Borrower, any tax is due or becomes due in
respect of the execuunn and delivery of this Mortgage, the Note or any of the other Loan
Documents, the Borrowsr shall pay such tax in the manner required by any such law. The
Borrower further agrees-t< reimburse the Lender for any sums which the Lender may expend by
reason of the imposition of any /such tax. Notwithstanding the foregoing, the Borrower shall not
be required to pay any income or franchise taxes of the Lender.

12, Lease Assignment. Thg Serrower acknowledges that, concurrently herewith, the
Borrower has executed and delivered to the‘sender, as additional security for the repayment of the
Loan, an Assignment of Leases and Rents (the “Assignment™) pursuant to which the Borrower has
assigned to the Lender interests in the leases o the Mortgaged Property and the rents and income
from the Mortgaged Property. All of the provisions of the Assignment are hereby incorporated
herein as if fully set forth at length in the text of this Morage. The Borrower agrees to abide by
all of the provisions of the Assignment.

13.  Effect of Extensions of Time and Other Charges. If the payment of the
Indebtedness or any part thereof is extended or varied, if any part ol 2ay. security for the payment
of the Indebtedness is released, if the rate of interest charged under thic Note is changed or if the
time for payment thereof is extended or varied, all persons now or at any time hereafter liable
therefor, or interested in the Mortgaged Property or having an interest in thz Borrower, shall be
held to assent to such extension, variation, release or change and their liability apa e lien and all
of the provisions hereof shall continue in full force, any right of recourse against 2i1-such persons
being expressly reserved by the Lender, notwithstanding such extension, variation; release or
change.

14, Lender’s Performance of Defaulted Acts and Expenses Incurred by Lender. If an
Event of Default has occurred, the Lender may, but need not, make any payment or perform any
act herein required of the Borrower in any form and manner deemed expedient by the Lender, and
may, but need not, make full or partial payments of principal or interest on prior encumbrances, 1f
any, and purchase, discharge, compromise or settle any tax lien or other prior lien or title or claim
thereof, or redeem from any tax sale or forfeiture affecting the Mortgaged Property or consent to
any tax or assessment or cure any default of the Borrower in any lease of the Mortgaged Property.
All monies paid for any of the purposes herein authorized and all expenses paid or incurred in
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connection therewith, including reasonable attorneys’ fees, and any other monies advanced by the
Lender in regard to any tax referred to in Section 11 above or to protect the Mortgaged Property
or the lien hereof, shall be so much additional Indebtedness, and shall become immediately due
and payable by the Borrower to the Lender, upon demand, and with interest thereon accruing from
the date of such demand until paid at the Default Rate. In addition to the foregoing, any costs,
expenses and fees, including reasonable attorneys’ fees, incurred by the Lender in connection with
(a) sustaining the lien of this Mortgage or its priority, (b) protecting or enforcing any of the
Lender’s rights hereunder, (c) recovering any Indebtedness, (d) any litigation or proceedings
affecting the Note, this Mortgage, any of the other Loan Documents or the Mortgaged Property,
including without limitation, bankruptcy and probate proceedings, or (e) preparing for the
commencement, defense or participation in any threatened litigation or proceedings affecting the
Note, this Muitgage, any of the other Loan Documents or the Mortgaged Property, shall be so
much additiona! Tvdebtedness, and shall become immediately due and payable by the Borrower to
the Lender, uponiernand, and with interest thereon accruing from the date of such demand until
paid at the Default Raies. The interest accruing under this Section shall be immediately due and
payable by the Borrower«o the Lender, and shall be additional Indebtedness evidenced by the Note
and secured by this Morigage - The Lender’s failure to act shall never be considered as a waiver
of any right accruing to the Lender on account of any Event of Default. Should any amount paid
out or advanced by the Lender her¢under, or pursuant to any agreement executed by the Borrower
in connection with the Loan, be used cirectly or indirectly to pay off, discharge or satisfy, in whole
or in part, any lien or encumbrance upon the Mortgaged Property or any part thereof, then the
Lender shall be subrogated to any and all rights, equal or superior titles, liens and equities, owned
or claimed by any owner or holder of said outstanding liens, charges and indebtedness, regardless
of whether said liens, charges and indebtedness a‘e ucquired by assignment or have been released
of record by the holder thereof upon payment.

15. Security Agreement.

(a)  Grant of Security Interest. Borrower herchy. grants to Lender a security
interest in the property described in Subsections (d), (e). (). {g)¢ (h) and (i) and (j) of the
granting clause of this Mortgage (the “Personal Property™) t¢ secure repayment of the
Indebtedness. This Mortgage constitutes a security agreement with resnect to all Personal
Property in which Lender is granted a security interest hereunder, at.d L'ender shall have
all of the rights and remedies of a secured party under the Code, as well-as-alt other rights
and remedies available at law or in equity.

(b)  Perfection. Borrower hereby consents to any instrument that may be
requested by Lender to publish notice or protect, perfect, preserve, continue, extend, or
maintain the security interest and lien, and the priority thereof, of this Mortgage or the
interest of Lender in the Mortgaged Property, including, without limitation, deeds of trust,
security agreements, financing statements, continuation statements, and instruments of
similar character, and Borrower shall pay or cause to be paid (i) all filing and recording
taxes and fees incident to each such filing or recording, (i) all expenses, including without
limitation, actual attorneys’ fees and costs (of both in house and outside counsel), incurred
by Lender in connection with the preparation and acknowledgement of all such
instruments, and (iii) all federal, state, county and municipal stamp taxes and other taxes,
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duties, imposts, assessments, and charges arising out of or in connection with the delivery
of such instruments, Borrower hereby consents to, and hereby ratifies, the filing of any
financing statements relating to the Loan made prior to the date hereof. Borrower hereby
irrevocably constitutes and appoints Lender as the attorney-in-fact of Borrower, to file with
the appropriate filing office any such instruments. In addition, Borrower hereby authorizes
Lender to cause any financing statement or fixture filing to be filed or recorded without the
necessity of obtaining the consent of Borrower.

(c) Place of Business. Borrower maintains its chief executive office as set forth
as the address of Borrower in Section 27 below, and Borrower will notify Lender in writing
of any.change in its place of business within five (5) days of such change.

(2,  Fixture Filing. This Mortgage is intended to be a financing statement within
the purviews of Section 9-502(b) of the Code and will be recorded as a "fixture filing" in
accordance wiit the Code.

(e) Rerresentations and Warranties. The Borrower represents and warrants
that: (1) the Borrower is the record owner of the Mortgaged Property; (ii) the Borrower’s
chief executive office is Isvated in the State of Illinois; (iii) the Borrower’s state of
formation is the State of Iliinoig; (iv) the Borrower’s exact legal name is as set forth on
Page 1 of this Mortgage; (v) Borrower is the owner of the Personal Property subject to no
liens, charges or encumbrances otb<r-than the lien hereof; (vi} the Personal Property will
not be removed from the Mortgaged Property without the consent of the Lender; and (vii)
no financing statement covering any of e Personal Property or any proceeds thereof is on
file in any public office except pursuant herite:  The following addresses are the mailing
addresses of the Borrower, as debtor under thie Cade, and the Lender, as secured party
under the Code, respectively:

Borrower: 1725 Winnetka Ave LLC
¢/o Edward R. James Companies
2550 Waukegan Road, Suite 220
Glenview, Illinois 60025

Attn: Jerry James

Lender: TCF National Bank
800 Burr Ridge Parkway
Burr Ridge, Illinois 60527
Atin: Thomas Chan

()  Borrower agrees that:

(1) The Borrower (being the debtor as that term is used in the Code) is
and will be the true and lawful owner of the Mortgaged Property, subject to the
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liens, charges or encumbrances other than the lien hereof, other liens and
encumbrances benefitting the. Lender and no other party, and liens and
encumbrances, if any, expressly permitted by the other Loan Documents.

(1)  The Personal Property is to be used by the Borrower solely for
business purposes.

(111)  The Personal Property will be kept at the Land and, except for
Obsolete Collateral (as hereinafter defined), will not be removed therefrom without
the consent of the Lender (being the secured party as that term is used in the Code).
The Personal Property may be affixed to the Land but not be affixed to any other
ceal estate.

(iv)  The only persons having any interest in the Mortgaged Property are
the Binower, the Lender and holders of interests, if any, expressly permitted
hereby.

(v)  (Nb Financing Statement (other than Financing Statements showing
the Lender as thé sol2 secured party, or with respect to liens or encumbrances, if
any, expressly permitted hereby) covering any of the Mortgaged Property or any
proceeds thereof is or.file in any public office except pursuant hereto; and the
Borrower, at its own cosi-and expense, upon demand, will furnish to the Lender
such further information and wili cxecute and deliver to the Lender such financing
statements and other documents-ip-form satisfactory to the Lender and will do all
such acts as the Lender may request at any time or from time to time or as may be
necessary or appropriate to establish and maintain a perfected security interest in
the Mortgaged Property as security for the Indebtedness, subject to no other liens
or encumbrances, other than liens or encumbrzices benefiting the Lender and no
other party, and liens and encumbrances (if any;} exnressly permitted hereby; and
the Borrower will pay the cost of filing or recording such financing statements or
other documents, and this instrument, in all public/Citices wherever filing or
recording is deemed by the Lender to be desirable. « ‘The Borrower hereby
irrevocably authorizes the Lender at any time, and from time 10 tine, to file in any
jurisdiction any initial financing statements and amendments therets, without the
signature of the Borrower that (i) indicate the Personal Property (A)1s comprised
of all assets of the Borrower or words of similar effect, regardless of whether any
particular asset comprising a part of the Collateral falls within the scope of Article
9 of the Uniform Commercial Code of the jurisdiction wherein such financing
statement or amendment is filed, or (B) as being of an equal or lesser scope or
within greater detail as the grant of the security interest set forth herein, and (i1)
contain any other information required by Section 5 of Article 9 of the Uniform
Commercial Code of the jurisdiction wherein such financing statement or
amendment is filed regarding the sufficiency or filing office acceptance of any
financing statement or amendment, including (A) whether the Borrower is an
organization, the type of organization and any organizational identification number
issued to the Borrower, and (B) in the case of a financing statement filed as a fixture
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filing or indicating Mortgaged Property as as-extracted collateral or timber to be
cut, a sufficient description of the real property to which the Mortgaged Property
relates. The Borrower agrees to furnish any such information to the Lender
promptly upon request. The Borrower further ratifies and affirms its authorization
for any financing statements and/or amendments thereto, executed and filed by the
Lender in any jurisdiction prior to the date of this Mortgage. In addition, the
Borrower shall make appropriate entries on its books and records disclosing the
Lender’s security interests in the Mortgaged Property.

(vi)  Upon an Event of Default hereunder, the Lender shall have the
remedies of a secured party under the Code, including, without limitation, the right
to take immediate and exclusive possession of the Collateral, or any part thereof,
aud for that purpose, so far as the Borrower can give authority therefor, with or
without judicial process, may enter (if this can be done without breach of the peace)
upon ‘aiy place which the Mortgaged Property or any part thereof may be situated
and remoye the same therefrom (provided that if the Personal Property is affixed to
real estate; such removal shall be subject to the conditions stated in the Code); and
the Lender shall’'bé entitled to hold, maintain, preserve and prepare the Collateral
for sale, until dispesed, of, or may propose to retain the Collateral subject to the
Borrower’s right of redemption in satisfaction of the Borrower’s obligations, as
provided in the Code. Tie Lender may render the Mortgaged Property unusable
without removal and may disose of the Personal Property on the Land. The Lender
may require the Borrower to acsenible the Collateral and make it available to the
Lender for its possession at a p'ac: to be designated by the Lender which is
reasonably convenient to both parties. ‘The Lender will give the Borrower at least
ten (10) days’ notice of the time and plac< 47 any public sale of the Collateral or of
the time after which any private sale or aniy-other intended disposition thereof 1s
made. The requirements of reasonable notice shall'be met if such notice is mailed,
by certified United States mail or equivalent, postage orepaid, to the address of the
Borrower hereinafter set forth at least ten (10) days beiwre the time of the sale or
disposition. The Lender may buy at any public sale. The Lender may buy at private
sale if the Collateral is of a type customarily sold in a recognized market or is of a
type which is the subject of widely distributed standard price quotations. Any such
sale may be held in conjunction with any foreclosure sale of ine Mortgaged
Property. If the Lender so elects, the Personal Property and the Col'ateral may be
sold as one lot. The net proceeds realized upon any such dispotition, after
deduction for the expenses of retaking, holding, preparing for sale, selling and the
reasonable attorneys’ fees and legal expenses incurred by the Lender, shall be
applied against the Indebtedness in such order or manner as the Lender shall select.
The Lender will account to the Borrower for any surplus realized on such
disposition.

(vii) The Borrower hereby agrees that: (i) where Collateral is in
possession of a third party, the Borrower will join with the Lender in notifying the
third party of the Lender’s interest and obtaining an acknowledgment from the third
party that it is holding the Collateral for the benefit of the Lender; (i1) the Borrower
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will cooperate with the Lender in obtaining control with respect to Collateral
consisting of: deposit accounts, investment property, letter of credit rights and
electronic chattel paper; and (iii) until the Indebtedness is paid in full, Borrower
will not change the state where it is located or change its name or form of
organization without giving the Lender at least thirty (30) days prior written notice
in each instance.

Restrictions on Transfer.

(a) The Borrower, without the prior written consent of the Lender, shall not

effect. suffer or permit any Prohibited Transfer (as defined herein). Any conveyance, sale,
assignnient, transfer, lien, pledge, mortgage, security interest or other encumbrance or
alienation {or any agreement to do any of the foregoing) of any of the following properties
or interesie shall constitute a “Prohibited Transfer”:

{1 The Mortgaged Property or any part thereof or interest therein,
excepting.culy sales or other dispositions of Collateral (“Qbsolete Collateral™) no
longer useful 11 eomnection with the operation of the Mortgaged Property, provided
that prior to the sale oi-other disposition thereof, such Obsolete Collateral has been
replaced by Collateral of at least equal value and utility which is subject to the lien
hereof with the same prioziiy as with respect to the Obsolete Collateral;

(1)  Any shares o1 cepital stock of a corporate Borrower, a corporation
which is a general partner or managing member/manager in a partnership or limited
liability company Borrower, or a corporation which is the owner of substantially
all of the capital stock of any corporation described in this Subsection {other than
the shares of capital stock of a corporate trustee or a corporation whose stock is
publicly traded on a national securities exchang< 6r on the National Association of
Securities Dealers’ Automated Quotation Syster). ¢xcept for transfers with respect
to any individual that owns an interest in Borrower, iz transfer of such interest to
such individual’s spouse and descendants (whether natural or adopted) and any
trust, partnership, limited liability company or similar «vznicle established and
maintained solely for the benefit of (or the sole members or partnirs of which are)
such individual, such individual’s spouse and/or such individuat’s ¢“zcendants, so
long as no change in control accurs,;

(iliy  All or any part of the managing member or manager interest, as the
case may be, in a limited liability company Borrower; except that any Members
that are not Affiliates of Guarantor, may transfer their membership interests in
Borrower so long as the Affiliates of Guarantor retain at least the majority interest
{economic and voting) in Borrower and no change in control occurs, or (i) a
transfer of up to and including, but no more than forty-nine percent (49%) of the
current outstanding membership interests of Borrower so long as the Guarantor
holds the majority of interests in Borrower and no Change in Control occurs; or
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(iv)  If there shall be any change in control (by way of transfers of stock,
partnership or member interests or otherwise) in any partner, member, manager or
shareholder, as applicable, which directly or indirectly controls the day to day
operations and management of the Borrower and/or owns a controlling interest in
the Borrower or if Jeremiah S. James shall die, and within ninety (90) days of the
date of such death his position as manager of Borrower is not replaced with a person
that Lender approves, such approval not to be unreasonably withheld, conditioned
or delayed;

in each case whether any such conveyance, sale, assignment, transfer, lien, pledge, mortgage,
security interast, encumbrance or alienation is effected directly, indirectly (including the nomince
agreement), vountarily or involuntarily, by operation of law or otherwise; provided, however, that
the foregoing provisions of this Section shall not apply (i) to liens securing the Indebtedness, (ii) to
the lien of current tzxes and assessments not in default, (iii) to any transfers of the Mortgaged
Property, or part thereof, or interest therein, or any beneficial interests, or shares of stock or
partnership or joint venture interests, as the case may be, by or on behalf of an owner thereof who
is deceased or declared juaicially incompetent, to such owner’s heirs, legatees, devisees, executors,
administrators, estate or perserno! representatives, or (iv) to leases permitted by the terms of the
Loan Documents, if any,

(b)  In determining whether or not to make the Loan, the Lender evaluated the
background and experience of the” Sorrower and its members in owning and operating
property such as the Mortgaged Property, ‘ound it acceptable and relied and continues to
rely upon same as the means of maintainirg he value of the Mortgaged Property which is
the Lender’s security for the Note. The Borrower and its members are well experienced in
borrowing money and owning and operating ‘provarty such as the Mortgaged Property,
were ably represented by a licensed attorney at lav i the negotiation and documentation
of the Loan and bargained at arm’s length and without duress of any kind for all of the
terms and conditions of the Loan, including this provision.-The Borrower recognizes that
the Lender is entitled to keep its loan portfolio at current nftcrest rates by either making
new loans at such rates or collecting assumption fees and/or increasing the interest rate on
a loan, the security for which is purchased by a party other than the original Borrower. The
Borrower further recognizes that any secondary junior financing rlaced upon the
Mortgaged Property (i) may divert funds which would otherwise be used t pay the Note;
(11) could result in acceleration and foreclosure by any such junior encumbraincer which
would force the Lender to take measures and incur expenses to protect its security,
(ii1) would detract from the value of the Mortgaged Property should the Lender come into
possession thereof with the intention of selling same; and (iv) would impair the Lender’s
right to accept a deed in lieu of foreclosure, as a foreclosure by the Lender would be
necessary to clear the title to the Mortgaged Property. In accordance with the foregoing
and for the purposes of (a) protecting the Lender’s security, both of repayment and of value
of the Mortgaged Property; (b) giving the Lender the full benefit of its bargain and contract
with the Borrower; (c) aliowing the Lender to raise the interest rate and collect assumption
fees; and (d) keeping the Mortgaged Property free of subordinate financing liens, the
Borrower agrees that if this Section is deemed a restraint on alienation, that it is a
reasonable one.
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17.  Events of Default: Acceleration. Each of the following shall constitute an “Event
of Default” for purposes of this Mortgage:

(a)  Borrower fails to pay (i) any installment of principal or interest payable
pursuant to the terms of the Note when due, or (ii) any other amount payable to Lender
under the Note, this Mortgage or any of the other Loan Documents within five (§) days
after written notice from Lender; or, if another period if specified in any such Loan
Document, the period specified therein; or

(b)  Borrower fails to perform or cause to be performed any other obligation or
observe any other condition, covenant, term, agreement or provision required to be
performed or observed by Borrower under the Note, this Mortgage or any of the other Loan
Docurients and not specifically described in this Section or in the Default section of any
other Loar Oocument; provided, however, that if such failure by its nature can be cured,
then so long az.the continued operation, safety and value of the Mortgaged Property, and
the priority, vaiidiiy and enforceability of the liens created by this Mortgage or any of the
other Loan Docurients. are not impaired, threatened or jeopardized, then Borrower shall
have a period (the “Curc Period”) of thirty (30) days after Borrower obtains actual
knowledge of such failure it receives written notice of such failure to cure the same and
an Event of Default shall notbodeemed to exist during the Cure Period; provided further
that if such failure by its nature ¢an be cured but cannot be cured by the payment of money
and Borrower commences to cure suci: fatlure during the Cure Period and is diligently and
in good faith attempting to effect such cuie, the Cure Period shall be extended for thirty
(30) additional days, but in no event shati tne Cure Period be longer than sixty (60) days in
the aggregate; or

(c)  the occurrence of a Prohibited Transser; or

(d)  the occurrence of an Event of Default unide: the Loan Agreement or any of
the other Loan Documents.

If an Event of Default occurs, the Lender may, at its option, declare the whole of the Indebtedness
to be immediately due and payable without further notice to the Borrower, witl interest thereon
accruing from the date of such Event of Default until paid at the Default Rate.

18. Foreclosure; Expense of Litigation.

(a) When all or any part of the Indebtedness shall become due, whether by
acceleration or otherwise, the Lender shall have the right to foreclose the lien hereof for
such Indebtedness or part thereof and/or exercise any right, power or remedy provided in
this Mortgage or any of the other Loan Documents in accordance with the Illinois Mortgage
Foreclosure Law (735 ILCS 5/15-1101 et. sq.) (as may be amended from time to time, the
“Act”). In the event of a foreclosure sale, the Lender is hereby authorized, without the
consent of the Borrower, to assign any and all insurance policies to the purchaser at such
sale or to take such other steps as the Lender may deem advisable to cause the interest of
such purchaser to be protected by any of such insurance policies.
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(b)  In any suit to foreclose the lien hereof, there shall be allowed and included
as additional indebtedness in the decree for sale all expenditures and expenses which may
be paid or incurred by or on behalf of the Lender for reasonable attorneys’ fees, appraisers’
fees, outlays for documentary and expert evidence, stenographers’ charges, publication
costs, and costs (which may be estimated as to items to be expended after entry of the
decree) of procuring all such abstracts of title, title searches and examinations, title
insurance policies, and similar data and assurances with respect to the title as the Lender
may deem reasonably necessary either to prosecute such suit or to evidence to bidders at
any sale which may be had pursuant to such decree the true condition of the title to or the
value of the Mortgaged Property. All expenditures and expenses of the nature mentioned
in this Section and such other expenses and fees as may be incurred in the enforcement of
the Borrower’s obligations hereunder, the protection of said Mortgaged Property and the
maintenanee of the lien of this Mortgage, including the reasonable fees of any attorney
employed v the Lender in any litigation or proceeding affecting this Mortgage, the Note,
or the Mortgaged Property, including probate and bankruptcy proceedings, or in
preparations for ¢he commencement or defense of any proceeding or threatened suit or
proceeding shall e immediately due and payable by the Borrower, with interest thereon
until paid at the Defauit Rate and shall be secured by this Mortgage.

19.  Application of Procecds of Foreclosure Sale. The proceeds of any foreclosure sale
of the Mortgaged Property shall be distriovted and applied in accordance with the Act and, unless
otherwise specified therein, in such order s the Lender may determine in its sole and absolute
discretion.

20.  Appointment of Receiver. Upon oriat-any time after the filing of a complaint to
foreclose this Mortgage, the court in which such commizint is filed shall, upon petition by the
Lender, appoint a receiver for the Mortgaged Propertv i accordance with the Act. Such
appointment may be made either before or after sale, without notice, without regard to the solvency
or insolvency of the Borrower at the time of application for suclireceiver and without regard to
the value of the Mortgaged Property or whether the same shall be thepoccupied as a homestead
or not and the Lender hereunder or any other holder of the Note may be appointed as such receiver.
Such receiver shall have power to collect the rents, issues and profits of thie Mortgaged Property
(i) during the pendency of such foreclosure suit, (ii) in case of a sale and a d=fic.ency, during the
full statutory period of redemption, whether there be redemption or not, and (iii} during any further
times when the Borrower, but for the intervention of such receiver, would be enuied to collect
such rents, issues and profits. Such receiver also shall have all other powers and rights-that may
be necessary or are usual in such cases for the protection, possession, control, management and
operation of the Mortgaged Property during said period, including, to the extent permitted by law,
the right to lease all or any portion of the Mortgaged Property for a term that extends beyond the
time of such receiver’s possession without obtaining prior court approval of such lease. The court
from time to time may authorize the application of the net income received by the receiver in
payment of (a) the Indebtedness, or by any decree foreclosing this Mortgage, or any tax, special
assessment or other lien which may be or become superior to the lien hereof or of such decree,
provided such application is made prior to foreclosure sale, and (b) any deficiency upon a sale and
deficiency,
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21.  Lender’s Right of Possession in Case of Default. At any time after an Event of
Default has occurred, the Borrower shall, upon demand of the Lender, surrender to the Lender
possession of the Mortgaged Property. The Lender, in its discretion, may, with process of law,
enter upon and take and maintain possession of all or any part of the Mortgaged Property, together
with all documents, books, records, papers and accounts relating thereto, and may exclude the
Borrower and its employees, agents or servants therefrom, and the Lender may then hold, operate,
manage and control the Mortgaged Property, either personally or by its agents. The Lender shall
have full power to use such measures, legal or equitable, as in its discretion may be deemed proper
or necessary to enforce the payment or security of the avails, rents, issues, and profits of the
Mortgaged Property, including actions for the recovery of rent, actions in forcible detainer and
actions in distress for rent. Without limiting the generality of the foregoing, the Lender shall have
full power to:

(@) cancel or terminate any lease or sublease for any cause or on any ground
which woulderoitle the Borrower to cancel the same;

(b)  electto disaffirm any lease or sublease which is then subordinate to the lien
hereof;

{c)  extend or modify any then existing leases and to enter into new leases,
which extensions, modifications and leases may provide for terms to expire, or for options
io lessees to extend or renew terms to expire, beyond the Maturity Date and beyond the
date of the issuance of a deed or deeds *0 apurchaser or purchasers at a foreclosure sale, it
being understood and agreed that any such-icases, and the options or other such provisions
to be contained therein, shall be binding upor the Borrower and all persons whose interests
in the Mortgaged Property are subject to the lien hereof and upon the purchaser or
purchasers at any foreclosure sale, notwithstanding any redemption from sale, discharge of
the Indebtedness, satisfaction of any foreclosure judgment; or issuance of any certificate of
sale or deed to any purchaser;

(d)  make all necessary or proper repairs, renewals, replacements, alterations,
additions, betterments, and improvements in connection with the Mortgaged Property as
may seem judicious to Lender, to insure and reinsure the Mortgaged Froperty and all risks
incidental to Lender’s possession, operation and management thereof, aadio receive all
rents, issues, deposits, profits, and avails therefrom;

() apply the net income, after allowing a reasonable fee for the collection
thereof and for the management of the Mortgaged Property, to the payment of taxes,
premiums and other charges applicable to the Mortgaged Property, or in reduction of the
Indebtedness in such order and manner as Lender shall select, in 1ts sole discretion; and

(f) receive and collect the rents, issues, profits and revenues of the Mortgaged
Property personally or through a receiver so long as an Event of Default shall exist and
during the pendency of any foreclosure proceedings and during any redemption period, and
the Borrower agrees to consent to a receiver if it is believed necessary or destrable by the
Lender to enforce its rights under this Subsection. The collection of rents, issues, profits
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or revenues of the Mortgaged Property by the Lender shall in no way waive the right of the
Lender to foreclose this Mortgage in the event of any said Event of Default.

Nothing herein contained shall be construed as constituting Lender a mortgagee in possession in
the absence of the actual taking of possession of the Mortgaged Property. The right to enter and
take possession of the Mortgaged Property and use any personal property therein, to manage,
operate, conserve and improve the same, and to collect the rents, issues and profits thereof, shall
be in addition to all other rights or remedies of Lender hereunder or afforded by law, and may be
exercised concurrently therewith or independently thereof or under the other Loan Documents.
The expenses (including any receiver’s fees, reasonable counsel fees, costs and agent’s
compensatior)} incurred pursuant to the powers herein contained shall be secured hereby which
expenses Boirower promises to pay upon demand together with interest thereon at the Default
Rate. Lendersskai! not be liable to account to Borrower for any action taken pursuant hereto other
than to account Jor any rents actually received by Lender. Without taking possession of the
Mortgaged Property, Lender may, in the event the Mortgaged Property become vacant or are
abandoned, take such steps as it deems appropriate to protect and secure the Mortgaged Property
(including hiring watchriwen therefor) and all costs incurred in so doing shall constitute so much
additional Indebtedness payable upon demand with interest thercon at the Default Rate.

22.  Application of Income Peceived by Lender. The Lender, in the exercise of the
rights and powers hereinabove conferretupon it, shall have full power to use and apply the avails,
rents, issues and profits of the Mortgage Property to the payment of or on account of the
following, in such order as the Lender may determiine:

(@)  to the payment of the operating expenses of the Mortgaged Property,
including cost of management and leasing theresf (which shall include compensation to
the Lender and its agent or agents, if management be-delegated to an agent or agents, and
shall also include lease commissions and other compensation and expenses of seeking and
procuring tenants and entering into leases), established siaims for damages, if any, and
premiums on insurance hereinabove authorized;

(b)  to the payment of taxes and special assessmentsinow due or which may
hereafter become due on the Mortgaged Property; and

(¢)  to the payment of any Indebtedness, including any deficiéncy-which may
result from any foreclosure sale.

23. Compliance with [llinois Mortegage Foreclosure Law.

(a) If any provision in this Mortgage shall be inconsistent with any provision
of the Act, provisions of the Act shall take precedence over the provisions of this Mortgage,
but shall not invalidate or render unenforceable any other provision of this Mortgage that
can be construed in a manner consistent with the Act.

(b)  If any provision of this Mortgage shall grant to the Lender (including the
Lender acting as a mortgagee-in-possession) or a receiver appointed pursuant to the
provisions of Section 20 of this Mortgage any powers, rights or remedies prior to, upon or
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following the occurrence of an Event of Default which are more limited than the powers,
rights or remedies that would otherwise be vested in the Lender or in such receiver under
the Act in the absence of said provision, the Lender and such receiver shall be vested with
the powers, rights and remedies granted in the Act to the full extent permitted by law.

(c) Without limiting the generality of the foregoing, all expenses incurred by
the Lender which are of the type referred to in Section 5/15-1510 or 5/15-1512 of the Act,
whether incurred before or after any decree or judgment of foreclosure, and whether or not
enumerated in Sections 14, 18 or 31 of this Mortgage, shall be added to the Indebtedness
and/or by the judgment of foreclosure.

247 Rights Cumulative. Each right, power and remedy herein conferred upon the
Lender is cuniulative and in addition to every other right, power or remedy, express or implied,
given now or herearier existing under any of the Loan Documents or at law or in equity, and each
and every right, powcrund remedy herein set forth or otherwise so existing may be exercised from
time to time as often and ix1 such order as may be deemed expedient by the Lender, and the exercise
or the beginning of the ex{rcise of one right, power or remedy shall not be a waiver of the right to
exercise at the same time or thereziter any other right, power or remedy, and no delay or omission
of the Lender in the exercise of any «ight, power or remedy accruing hereunder or arising otherwise
shall impair any such right, power-or-vemedy, or be construed to be a waiver of any Event of
Default or acquiescence therein.

25.  Lender’s Right of Inspection. /1he Lender and its representatives shall have the
right to inspect the Mortgaged Property and tiie books and records with respect thereto at all
reasonable times upon not less than twenty four (24)iours prior notice to the Borrower, and access
thereto, subject to the rights of tenants in possession, snail-he permitted for that purpose.

26.  Release Upon Payment and Discharge of Borrowier’s Obligations. The Lender shall
release this Mortgage and the lien hereof by proper instrument upon payment and discharge of all
Indebtedness, including payment of all reasonable expenses incuried by the Lender in connection
with the execution of such release.

27.  Notices Any notices, communications and waivers under this Mortgage shall be in
writing and shall be (a) delivered in person, (b) mailed, postage prepaid, eithicr-Gy-registered or
certified mail, return receipt requested, or (c) sent by overnight express carrier, aditezsed in each
case as follows:

To the Lender TCF National Bank
800 Burr Ridge Parkway
Burr Ridge, [llinois 60527
Attn: Thomas Chan

With a copy to: Levenfeld Pearlstein, LLC
2 North LaSalle Street, Suite 1300
Chicago, [llinois 60602
Attn: Blake E. Schulman, Esq.
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To the Borrower: 1725 Winnetka Ave LLC
c/o Edward R. James Companies
2550 Waukegan Road, Suite 220
Glenview, Illinois 60025
Attn: Jerry James

or to any othe: address as to any of the parties hereto, as such party shall designate in a written
notice to the other party hereto. All notices sent pursuant to the terms of this section shall be
deemed received (1) If personally delivered, then on the date of delivery, (i) if sent by overnight,
express carrier, then‘or the next Business Day immediately following the day sent, or (iii) if sent
by registered or certified inail, then on the earlier of the third Business Day following the day sent
or when actually received.

28.  Waiver of Right to Redeem - Waiver of Appraisement, Valuation, Etc. Borrower
shall not and will not apply for or avzil itself of any appraisement, valuation, stay, extension or
exemption laws, or any so-called “Moratorium Laws,” now existing or hereafter enacted in order
to prevent or hinder the enforcement or forsviosure of this Mortgage, but hereby waives the benefit
of such Moratorium Laws. Borrower for itself and all who may claim through or under it waives
any and all night to have the property and estates comprising the Mortgaged Property marshalled
upon any foreclosure of the lien hereof and agrees that any court having jurisdiction to foreclose
such lien may order the Mortgaged Property sold as ap-extirety. In the event of any sale made
under or by virtue of this instrument, the whole of the Morigaged Property may be sold in one
parcel as an entirety or in separate lots or parcels at the same Or aifferent times, all as the Lender
may determine in its sole discretion. Lender shall have the rightro-become the purchaser at any
sale made under or by virtue of this instrument and Lender so purchasing at any such sale shall
have the right to be credited upon the amount of the bid made therefor by i.ender with the amount
payable to Lender out of the net proceeds of such sale. In the event'of any such sale, the
outstanding principal amount of the Loan and the other Indebtedness, if not previeusly due, shall
be and become immediately due and payable without demand or notice of anykind. Borrower
acknowledges that the Mortgaged Property does not constitute agricultural real esiate; as defined
in Section 5/15-1201 of the Act, or residential real estate, as defined in Section 5/15<1219 of the
Act. To the fullest extent permitted by law, Borrower, on behalf of Borrower, and each and every
person acquiring any interest in, or title to the Mortgaged Property described herein subsequent to
the date of this Mortgage, and on behalf of all other persons to the extent permitted by applicable
law, hereby voluntarily and knowingly waives (i} any and all rights of redemption pursuant to
Section 5/15-1601(b} of the Act, and (ii) any and all rights of reinstaternent.

29, Protective Advances.

(a)  Advances, disbursements and expenditures made by Lender for the
following purposes, whether before and during a foreclosure, and at any time prior to sale,

22



1835334086 Page: 24 of 36

UNOFFICIAL COPY

and, where applicable, after sale, and during the pendency of any related proceedings, for
the following purposes, shall, in addition to those otherwise authorized by this Mortgage,
constitute “Protective Advances™

(b)  all advances by Lender in accordance with the terms of this Mortgage to:
(A) preserve or maintain, repair, restore or rebuild the improvements upon the Mortgaged
Property; (B) preserve the lien of this Mortgage or the priority thereof; or (C) enforce this
Mortgage, as referred to in Subsection (b)(5) of Section 5/15-1302 of the Act;

(¢)  payments by Lender of: (A} when due, installments of principal, interest or
other nbligations in accordance with the terms of any prior lien or encumbrance; (B) when
due; installments of real estate taxes and assessments, general and special and all other
taxes una-assessments of any kind or nature whatsoever which are assessed or imposed
upon the inortgaged real estate or any part thereof, (C) other obligations authorized by this
Mortgage; or {I) with court approval, any other amounts in connection with other liens,
encumbrances Or/1nterests reasonably necessary to preserve the status of title to the
Mortgaged Property, as referred to in Section 5/15-1505 of the Act;

(d}  advances by Lender in settlement or compromise of any claims asserted by
claimants under any prior liens;

()  reasonable attorn¢ys’ fees and other costs incurred: (A) in connection with
the foreclosure of this Mortgage as refeiied to in Section 5/15-1504(d)(2) and 5/15-1510
of the Act; (B) in connection with any actizn, suit or proceeding brought by or against the
Lender for the enforcement of this Mortgane or arising from the interest of the Lender
hereunder or under any of the other Loan Decuients; or (C) in the preparation for the
commencement or defense of any such foreclosuie or.other action;

(f) Lender’s fees and costs, including reaseiable attorneys’ fees, arising
between the entry of judgment of foreclosure and the confizpation hearing as referred to
in Subsection (b)(1) of Section 5/15-1508 of the Act;

(g)  advances of any amount required to make up a deficicney in deposits for
installments of taxes and assessments and insurance premiums as may re authorized by
this Mortgage;

(h)  expenses deductible from proceeds of sale as referred to in Subsections (a)
and (b) of Section 5/15-1512 of the Act; and

(1) expenses incurred and expenditures made by Lender for any one or more of
the following: (A) premiums for casualty and liability insurance paid by Lender whether
or not Lender or a receiver is in possession, if reasonably required, in reasonable amounts,
and all renewals thereof, without regard to the limitation to maintaining of existing
insurance in effect at the time any receiver or mortgagee takes possession of the mortgaged
real estate imposed by Subsection (¢)(1) of Section 5/15-1704 of the Act; (B) repair or
restoration of damage or destruction in excess of available Insurance Proceeds or
condemnation awards; (C) payments required or deemed by Lender to be for the benefit of
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the Mortgaged Property under any grant or declaration of easement, easement agreement,
agreement with any adjoining land owners or instruments creating covenants or restrictions
for the benefit of or affecting the Mortgaged Property; (D) shared or common expense
assessments payable to any association or corporation in which the owner of the mortgaged
real estate is a member in any way affecting the Mortgaged Property; (E) pursuant to any
lease or other agreement for occupancy of the mortgaged real estate.

) All Protective Advances shall be so much additional Indebtedness, and shall
become immediately due and payable without notice and with interest thereon from the
date of the advance until paid at the Default Rate.

k)  This Mongage shall be a lien for all Protective Advances as to subsequent
purchasess and judgment creditors from the time this Mortgage is recorded pursuant to
Subsection1L)(5) of Section 5/15-1302 of the Act.

() Al Protective Advances shall, except to the extent, if any, that any of the
same is clearly conirary to or inconsistent with the provisions of the Act, apply to and be
included in the:

(i) deteimination of the amount of Indebtedness at any time;

(i)  indebtedness found due and owing to the Lender in the judgment of
foreclosure and any subsequent-sunplemental judgments, orders, adjudications or
findings by the court of any adaitional indebtedness becoming due after such entry
of judgment, it being agreed that in any foreclosure judgment, the court may reserve
jurisdiction for such purpose;

(iii)  determination of amounts deductible from sale proceeds pursuant to
Section 5/15-1512 of the Act;

(iv)  application of income in the hands of‘apr¥ receiver or mortgagee in
possession; and

(v)  computation of any deficiency judgment pursuantio Subsections
(b)(2) and (e) of Section 5/15-1508 and Section 5/15-1511 of the At

30.  Contests. Notwithstanding anything to the contrary herein contained, the Borrower

shall have the right to contest by appropriate legal proceedings diligently prosecuted any Taxes
imposed or assessed upon the Mortgaged Property or which may be or become a lien thereon and
any mechanics’, materialmen’s or other liens or claims for lien upon the Mortgaged Property (each,
a “Contested Liens™), and no Contested Lien shall constitute an Event of Default hereunder, if, but

(a)  The Borrower shall forthwith give notice of any Contested Lien to the
Lender at the time the same shall be asserted;
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(b)  The Borrower shall either pay under protest or deposit with the Lender the
full amount (the “Lien Amount”) of such Contested Lien, together with such amount as the
Lender may reasonably estimate as interest or penalties which might arise during the period
of contest; provided that in lieu of such payment the Borrower may furnish to the Lender
a bond or title indemnity in such amount and form, and issued by a bond or title insuring
company, as may be satisfactory to the Lender;

(c)  The Borrower shall diligently prosecute the contest of any Contested Lien
by appropriate legal proceedings having the effect of staying the foreclosure or forfeiture
of the Mortgaged Property, and shall permit the Lender to be represented in any such
contest and shall pay all expenses incurred, in so doing, including fees and expenses of the
Lerder’s counsel (all of which shall constitute so much additional Indebtedness bearing
interest 2t the Default Rate until paid, and payable upon demand);

(d) (The Borrower shall pay each such Contested Lien and all Lien Amounts
together with intezest and penalties thereon (i) if and to the extent that any such Contested
Lien shall be deteiinined adverse to the Borrower, or (ii) forthwith upon demand by the
Lender if, in the opiniow of the Lender, and notwithstanding any such contest, the
Mortgaged Property shall ke in jeopardy or in danger of being forfeited or foreclosed,;
provided that if the Borrower shall fail so to do, the Lender may, but shall not be required
to, pay all such Contested Liens 4nd Lien Amounts and interest and penalties thereon and
such other sums as may be necessary in the judgment of the Lender to obtain the release
and discharge of such liens; and any ariount expended by the Lender in so doing shall be
so much additional Indebtedness bearing irierest at the Default Rate until paid, and payable
upon demand; and provided further that the Iiender may in such case use and apply monies
deposited as provided in Subsection (b) above and may demand payment upon any bond
or title indemnity furnished as aforesaid.

31. Expenses Relating to Note and Mortgage.

(a) The Borrower will pay all expenses, charges, cosis‘and fees relating to the
Loan or necessitated by the terms of the Note, this Mortgage cr any of the other Loan
Documents, including without limitation, the Lender’s reasonablc at'orneys’ fees in
connection with the negotiation, documentation, administration, servicingaraenforcement
of the Note, this Mortgage and the other Loan Documents, all filing, rcgistration and
recording fees, all other expenses incident to the execution and acknowledgrient of this
Mortgage and all federal, state, county and municipal taxes, and other taxes (provided the
Borrower shall not be required to pay any income or franchise taxes of the Lender), duties,
imposts, assessments and charges arising out of or in connection with the execution and
delivery of the Note and this Mortgage. The Borrower recognizes that, during the term of
this Mortgage, the Lender:

(i) May be involved in court or administrative proceedings, including,
without restricting the foregoing, foreclosure, probate, bankruptcy, creditors’
arrangements, insolvency, housing authority and pollution control proceedings of
any kind, to which the Lender shall be a party by reason of the Loan Documents or
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in which the Loan Documents or the Mortgaged Property are involved directly or
indirectly;

(i)  May make preparations following the occurrence of an Event of
Default hereunder for the commencement of any suit for the foreclosure hereof,
which may or may not be actually commenced,

(i) May make preparations following the occurrence of an Event of
Default hereunder for, and do work in connection with, the Lender’s taking
possession of and managing the Mortgaged Property, which event may or may not
actually occur,

(iv) . May make preparations for and commence other private or public
acuons to remedy an Event of Default hereunder, which other actions may or may.
not be actually commenced,;

(v)./~ May enter into negotiations with the Borrower or any of its agents,
employees or attorneys in connection with the existence or curing of any Event of
Default hereundér, the.sale of the Mortgaged Property, the assumption of liability
for any of the Indeatedness or the transfer of the Mortgaged Property in lieu of
foreclosure; or

(vi)  May enter into negetiations with the Borrower or any of its agents,
employees or attorneys pertaining-to the Lender’s approval of actions taken or
proposed to be taken by the Borrowe: which approval is required by the terms of
this Mortgage.

(b)  All expenses, charges, costs and fees deseribed in this Section shall be so
much additional Indebtedness, shall bear interest from the date so incurred until paid at the
Default Rate and shall be paid, together with said interest, by the Borrower forthwith upon
demand. ‘

32.  Statement of Indebtedness. The Borrower, within seven rays after being so
requested by the Lender, shall furnish a duly acknowledged written statement sciting forth the
amount of the debt secured by this Mortgage, the date to which interest has beenp2id and stating
either that no offsets or defenses exist against such debt or, if such offsets or defenses are alleged
to exist, the nature thereof.

33.  Further Instruments. Upon request of the Lender, the Borrower shall execute,
acknowledge and deliver all such additional instruments and further assurances of title and shall
do or cause to be done all such further acts and things as may reasonably be necessary fully to
effectuate the intent of this Mortgage and of the other Loan Documents.

34.  Additional Indebtedness Secured. All persons and entities with any interest in the
Mortgaged Property or about to acquire any such interest should be aware that this Mortgage
secures more than the stated principal amount of the Note and interest thereon; this Mortgage
secures any and all other amounts which may become due under the Note, any of the other Loan
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Documents or any other document or instrument evidencing, securing or otherwise affecting the
Indebtedness, including, without limitation, any and all amounts expended by the Lender to
operate, manage or maintain the Mortgaged Property or to otherwise protect the Mortgaged
Property or the lien of this Mortgage.

35, Indemnity. The Borrower hereby covenants and agrees that no liability shall be
asserted or enforced against the Lender in the exercise of the rights and powers granted to the
Lender in this Mortgage, and the Borrower hereby expressly waives and releases any such liability,
except to the extent resulting from the gross negligence or willful misconduct of the Lender. The
Borrower shall indemnify and save the Lender harmless from and against any and all liablities,
obligations, 1asses, damages, claims, costs and expenses, including reasonable attorneys’ fees and
court costsiceiiectively, “Claims”™), of whatever kind or nature which may be imposed on, incurred
by or asserteu sgainst the Lender at any time by any third party which relate to or arise from:
(a) any suit or procecding (including probate and bankruptcy proceedings), or the threat thereof,
in or to which the L=ander may or does become a party, either as plaintiff or as a defendant, by
reason of this Mortgage or for the purpose of protecting the lien of this Mortgage; (b) the offer for
sale or sale of all or any-portion of the Mortgaged Property; and (c) the ownership, leasing, use,
operation or maintenance of tie Mortgaged Property, if such Claims relate to or arise from actions
taken prior to the surrender of possession of the Mortgaged Property to the Lender in accordance
with the terms of this Mortgage; ptuvidsd, however, that the Borrower shall not be obligated to
indemnify or hold the Lender harmless 170m 2nd against any Claims directly arising from the gross
negligence or willful misconduct of the Lender. All costs provided for herein and paid for by the
Lender shall be so much additional Indebtedndss and shall become immediately due and payable
upon demand by the Lender and with interest thereon from the date incurred by the Lender until
paid at the Default Rate.

36.  Compliance with Environmental Laws. Cencurrently herewith the Borrower and
the Guarantors have executed and delivered to the Lender thit certain Environmental Indemnity
Agreement dated as of the date hereof (the “Indemnity”) pursuari ‘o which the Borrower and the
Guarantors have indemnified the Lender for environmental mattcrs ¢oncerning the Mortgaged
Property, as more particularly described therein. The provisions of the Indemnity are hereby
incorporated herein and this Mortgage shall secure the obligations of the Borrower thereunder.

37.  Subrogation. If any part of the Indebtedness is used directly or/inlirectly to pay
off, discharge or satisfy, in whole or in part, any prior lien or encumbrance upon‘the Mortgaged
Property or any part thereof, then by advancing the monies to make such payment, the [.crder shall
be subrogated to the rights of the holder thereof in and to such other lien or encumbrance and any
additional security held by such holder, and shall have the benefit of the priority of the same.

38. Business Loan.

(@)  The Borrower declares, represents, certifies and agrees that the proceeds of
the Note will be used solely for business purposes and that the loan is exempt from interest
limitations pursuant to the provisions of 815 ILCS 205/4 and is an exempted transaction
under the Truth in Lending Act, 15 U.S.C. Section 1601 et seq.
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(b)  All rights, remedies and powers provided by this Mortgage may be
exercised only to the extent that the exercise thereof does not violate any applicable
provisions of law, and all the provisions of this Mortgage are intended to be subject to all
applicable mandatory provisions of law which may be controlling and to be limited to the
extent necessary so that they will not render this Mortgage invalid or unenforceable under
the provisions of any applicable law.

39. Miscellaneous.

(a)  Successors and Assigns. This Mortgage and all provisions hereof shall be
binding upon and enforceable against the Borrower and its assigns and other successors.
This Mortgage and all provisions hereof shall inure to the benefit of the Lender, its
successors.and assigns and any holder or holders, from time to time, of the Note.

(b) ~ “lavalidity of Provisions. In the event that any provision of this Mortgage is
deemed to be irvzid by reason of the operation of law, or by reason of the interpretation
placed thereon by iy administrative agency or any court, the Borrower and the Lender
shall negotiate an equitao!c adjustment in the provisions of the same in order to effect, to
the maximum extent permiticd by law, the purpose of this Mortgage and the validity and
enforceability of the remaining provisions, or portions or applications thereof, shall not be
affected thereby and shall remait-in full force and effect.

(c) Governing Law. THI]IS INSTRUMENT AND THE OBLIGATIONS
ARISING HEREUNDER SHALL BE GOVERNED BY, AND CONSTRUED IN
ACCORDANCE WITH, THE LAWY _OF THE STATE OF ILLINOIS.
NOTWITHSTANDING THE FOREGOING, AT ALL TIMES THE PROVISIONS FOR
THE CREATION, PERFECTION, AND ENFORCEMENT OF THE LIENS AND
SECURITY INTERESTS CRATED PURSUANT HEKETO SHALL BE GOVERNED
BY AND CONSTRUED IN ACCORDING TO THE 1L AWS OF THE STATE OF
ILLINQIS. Whenever possible, each provision of this Mortgage and any other statement,
instrument or transaction contemplated hereby or relating her:ioshall be interpreted in
such manner as to be effective and valid under such applicable law, but, if any provision
of this Mortgage or any other statement, instrument or transaction conten plated hereby or
relating hereto shall be held to be prohibited or invalid under such appliczvle law, such
provision shall be ineffective only to the extent of such prohibition or invaiidity, without
invalidating the remainder of such provision or the remaining provisions of this Mortgage
or any other statement, instrument or transaction contemplated hereby or relating hereto.

(d)  Municipal Requirements. The Borrower shall not by act or omission permit
any building or other improvement on premises not subject to the lien of this Mortgage to
rely on the Mortgaged Property or any part thereof or any interest therein to fulfill any
municipal or governmental requirement, and the Borrower hereby assigns to the Lender
any and all rights to give consent for all or any portion of the Mortgaged Property or any
interest therein to be so used. Similarly, no building or other improvement on the
Mortgaged Property shall rely on any premises not subject to the lien of this Mortgage or
any interest therein to fulfill any governmental or municipal requirement. Any act or
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omission by the Borrower which would result in a violation of any of the provisions of this
Subsection shall be void.

(e)  Litigation. Borrower, at its sole cost and expense, shall appear in and
defend any dispute, action, suit or proceeding purporting to relate to or affect the Note, the
Loan Agreement or the security therefor, including, without limitation, this Mortgage or
the Mortgaged Property. If any action or proceeding relating to or affecting the Note, this
Mortgage, the Loan Agreement or the Mortgaged Property is commenced or threatened, to
which action or proceeding lender is made a party, or in which it becomes necessary or
destrable, in Lender’s reasonable opinion, to defend or uphold, or to consider defending or
upholding, the lien of this Mortgage, or to protect the Mortgaged Property or any part
theredt, or to exercise, or to obtain the right to exercise, any of Lender’s rights, powers and
remedies iiereunder, including, without limitation, any foreclosure or commencement of
foreclosura proceedings, probate proceedings and bankruptcy, insolvency, arrangement,
reorganization-or other debtor-relief proceedings, or with respect to which Lender
otherwise incurs £osts or expenses, all sums paid by lender in order to determine the merits
thereof, to establish or defend the rights and liens of this Mortgage, to protect the
Mortgaged Property orur/ part thereof and to exercise, or to obtain the right to exercise,
any of Lender’s rights, poweis and remedies hereunder, and/or otherwise incurred by
Lender in connection therewitb{including, without limitation, attorneys’ fees and costs and
allowances prior to trial, at triai‘and on appeal} and whether suit be brought or not, and
whether or not Lender prevails ther¢iq, shall be paid, upon demand, to Lender by Borrower,
together with interest thereon at the Intcrest Rate from the date incurred, and any such sum
or sums shall be secured thereby.

() Adjustable Rate Note. The Note secured by this Mortgage provides for
adjustments in its Interest Rate from time to time ir.accordance with its terms. Reference
is made to the Note for the time, terms and conditions of the adjustments in the Interest
Rate. Such times, terms and conditions are incorporated herein by reference.

(g)  Rights of Tenants. The Lender shall have the rignt and option to commence
a civil action to foreclose this Mortgage and to obtain a decree ¢f foreclosure and sale
subject to the rights of any tenant or tenants of the Mortgaged Property having an interest
in the Mortgaged Property prior to that of the Lender. The failure to join aity such tenant
or tenants of the Mortgaged Property as party defendant or defendants in‘zity such civil
action or the failure of any decree of foreclosure and sale to foreclose their riglie shall not
be asserted by the Borrower as a defense in any civil action instituted to collect the
Indebtedness, or any part thereof or any deficiency remaining unpaid after foreclosure and
sale of the Mortgaged Property, any statute or rule of law at any time existing to the
contrary notwithstanding.

(h)  Option of Lender to Subordinate. At the option of the Lender, this Mortgage
shall become subject and subordinate, in whole or in part (but not with respect to priority
of entitlement to insurance proceeds or any condemnation or eminent domain award) to
any and all leases of all or any part of the Mortgaged Property upon the execution by the
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Lender of a unilateral declaration to that effect and the recording thereof in the Office of
the Recorder of Deeds in and for the county wherein the Mortgaged Property are situated.

(1) Mortgagee-in-Pgssession. Nothing herein contained shall be construed as
constituting the Lender a mortgagee-in-possession in the absence of the actual taking of
possession of the Mortgaged Property by the Lender pursuant to this Mortgage.

G) Relationship of Lender and Borrower. The Lender shall in no event be
construed for any purpose to be a partner, joint venturer, agent or associate of the Borrower
or of any lessee, operator, concessionaire or licensee of the Borrower in the conduct of
their respective businesses, and, without limiting the foregoing, the Lender shall not be
deeined to be such partner, joint venturer, agent or associate on account of the Lender
becoming a mortgagee-in-possession or exercising any rights pursuant to this Mortgage,
any of the siber Loan Documents, or otherwise, The relationship of the Borrower and the
Lender hereuadzr is solely that of debtor/creditor.

(k)  Timcofthe Essence. Time is of the essence of the payment by the Borrower
of all amounts due and cwing to the Lender under the Note and the other Loan Documents
and the performance and obscrvance by the Borrower of all terms, conditions, obligations
and agreements contained 1i2-thic Mortgage and the other Loan Documents.

) No Merger. The parties hereto intend that the Mortgage and the lien hereof
shall not merge in fee simple title to the MMortgaged Property, and if the Lender acquires
any additional or other interest in or to the-Mortgaged Property or the ownership thereof,
then, unless a contrary intent is manifested by the Lender as evidenced by an express
statement to that effect in an appropriate docwneat duly recorded, this Mortgage and the
lien hereof shall not merge in the fee simple title‘and this Mortgage may be foreclosed as
if owned by a stranger to the fee simple title. '

(m)  Maximum Indebtedness. Notwithstanding any thing contained herein to the
contrary, in no event shall the Indebtedness exceed an amouri-cqual to $22,100,000.00;
provided, however, in no event shall the Lender be obligated to advance funds in excess of
the face amount of the Note.

(n)  CONSENT TO JURISDICTION. BORROWER HER®I3Y AGREES
THAT ALL ACTIONS OR PROCEEDINGS INITIATED BY BORRCWER AND
ARISING DIRECTLY OR INDIRECTLY OUT OF THIS SECURITY
INSTRUMENT SHALL BE LITIGATED IN THE CIRCUIT COURT OF COOK
COUNTY, ILLINOIS, OR THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS OR, IF LENDER INITIATES SUCH
ACTION, ANY COURT IN WHICH LENDER SHALL INITIATE SUCH ACTION
AND WHICH HAS JURISDICTION. BORROWER HEREBY EXPRESSLY
SUBMITS AND CONSENTS IN ADVANCE TO SUCH JURISDICTION IN ANY
ACTION OR PROCEEDING COMMENCED BY LENDER IN ANY OF SUCH
COURTS, AND HEREBY WAIVES PERSONAL SERVICE OF THE SUMMONS
AND COMPLAINT, OR OTHER PROCESS OR PAPERS ISSUED THEREIN,
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AND AGREES THAT SERVICE OF SUCH SUMMONS AND COMPLAINT OR
OTHER PROCESS OR PAPERS MAY BE MADE BY REGISTERED OR
CERTIFIED MAIL ADDRESSED TO BORROWER AT THE ADDRESS TO
WHICH NOTICES ARE TO BE SENT PURSUANT TO THIS SECURITY
INSTRUMENT. BORROWER WAIVES ANY CLAIM THAT COOK COUNTY,
ILLINOIS OR THE NORTHERN DISTRICT OF ILLINOIS IS AN
INCONVENIENT FORUM OR AN IMPROPER FORUM BASED ON LACK OF
VENUE. SHOULD BORROWER, AFTER BEING SO SERVED, FAIL TO
APPEAR OR ANSWER TO ANY SUMMONS, COMPLAINT, PROCESS OR
PAPERS SO SERVED WITHIN THE NUMBER OF DAYS PRESCRIBED BY LAW
AFTER THE MAILING THEREOF, BORROWER SHALL BE DEEMED IN
DEFAULT AND AN ORDER AND/OR JUDGMENT MAY BE ENTERED BY
LENDER AGAINST BORROWER AS DEMANDED OR PRAYED FOR IN SUCH
SUMMONS, COMPLAINT, PROCESS OR PAPERS. THE EXCLUSIVE CHOICE
OF FORUM FOR BORROWER SET FORTH IN THIS SECTION SHALL NOT BE
DEEMED TO /PRECLUDE THE ENFORCEMENT BY LENDER OF ANY
JUDGMENT GBTAINED IN ANY OTHER FORUM OR THE TAKING BY
LENDER OF ANY-ACTION TO ENFORCE THE SAME IN ANY OTHER
APPROPRIATE JURISIICTION, AND BORROWER HEREBY WAIVES THE
RIGHT, IF ANY, TO COLEATERALLY ATTACK ANY SUCH JUDGMENT OR
ACTION.

(0) WAIVER OF JURY TRIAL. BORROWER HEREBY
ACKNOWLEDGES THAT THE TIMILL AND EXPENSE REQUIRED FOR TRIAL
BY JURY OF ANY CONTROVERSY KXELATED IN ANY WAY TO THIS
MORTGAGE WOULD EXCEED THE TIME AND EXPENSE REQUIRED FOR A
BENCH TRIAL, AND HEREBY WAIVES, TO THE FULLEST EXTENT
PERMITTED BY LAW, TRIAL BY JURY AND WAIVES ANY BOND OR
SURETY OR SECURITY UPON SUCH BOND WHI< a MIGHT, BUT FOR THIS
WAIVER, BE REQUIRED OF LENDER.

[REMAINDER OF PAGE INTENTIONALLY LEFT RLANK]

31



1835334086 Page: 33 of 36

UNOFFICIAL COPY

IN WITNESS WHEREQF, the Borrower has executed and delivered this Construction
Mortgage, Security Agreement, Fixture Filing and Assignment of Leases and Rents the day and
year first above written.

(Signature Page to Construction Mortgage,
Security Agreement, Fixture Filing and Assignment of Leases and Rents)
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STATE OF ////lwﬁ )

) SS.
COUNTY OF (m( )

The undersigned, a Notary Public in and for the said County, in the State aforesaid, DOES
HEREBY CERTIFY that Jeremiah S, James, the Manager of 1725 Winnetka Ave, LLC, an Illinois
limited lizoility company, who is personally known to me to be the same person whose name is
subscribed 12-the foregoing instrument as such Manager, appeared before me this day in person
and acknowlcdced that he/she signed and delivered the said instrument as his’her own free and
voluntary act 2:1d s the free and voluntary act of said limited liability company, for the uses and
purposes therein set {erth.

r S
GIVEN under my hand and notarial seal this /? day of &C@M J(p ,2018.

e

Official Seal 77 Notary Public
Michael Balas

Notary Public State of lllinois ol s
My Commission Expires 11/10/2019 MaCommission Expires:

///A: ,A&/ J

{Notary Page to Construction Mortgage,
Security Agreement, Fixture Filing and Assignment of Leases and Rents)
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EXHIBIT A

LEGAL DESCRIPTION OF LAND

That part of Lot 1 in Happs Subdivision of the South 107 acres of the Southwest 1/4 of Section 19, Township
42 North, Range 13, East of the Third Principal Meridian, in Cook County, Illinois, described as follows:

Beginning at a point on the South Line of the Southwest 1/4 at the intersection of said South Line with the
Easterly right of way line of Public Service Company of Northern Illinois, (as measured along said South
Line) thence Northwesterly along Easterly line of the aforesaid right of way, a distance of 360.18 feet
more or less4n a point on the North Line of Happs Subdivision of the South 107 acres of said Southwest
1/4, Thence Eastalong said North Line, a distance of 331,74 feet more or less, to the Northwest corner of
the Landmark of Nzrrhfield Subdivision, recorded as document 25690960, thence South at right angles to
North line a distance.51-45.01 feet to a point, thence East paralle] with North Line, a distance of 6.33 feet
to a point, thence Souti-a distance of 304.48 feet to a point on the South line of said Southwest 1/4 thence
West along South Line, a distance of 250.79 feet to the point of beginning, in Cook County, Illinois.
Except that part taken for Winnetka Road.

PROPERTY ADDRESS OF LAMND:

1725 Winnetka Road
Northfield, Iliinois 60093

PERMANENT TAX IDENTIFICATION NUMBER:

05-19-324-065-0000

Exhibit A-1
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EXHIBIT B

PERMITTED EXCEPTIONS

THE FOLLOWING ARE THE PERMITTED TITLE EXCEPTIONS PURSUANT TO PRO
FORMA LOAN POLICY NO. CCHII803426LD ISSUED BY CHICAGO TITLE
INSURANCE COMPANY:

TAXS FOR THE YEAR 2018 AND SUBSEQUENT YEARS, AND EXCEPTION LETTERS
G,L,M,N, G, S, VAND X AS SET FORTH ON SCHEDULE B, PART I, TOGETHER WITH
EXCEPTIONNYUMBERS 1 AND 2 AS SET FORTH ON SCHEDULE B, PART 1.



