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TH!S SUBORDINATION AGREEMENT ("Agreement") is entered into this |
day of Deceinker, 2018 by and among (i} Bellwether Enterprise Real Estate Capltal
LLC, an Ohio iiiriizd liability company ("Senior Lender"), (i) City of Chicago, lllinois,
an llinois municipai-zorporation ("Subordinate Lender™), and (i} Mark Twain NHPF,

1L, an tinis imited ity company ('Borrower') i

- I
o031ar(3) | AR

Recitals Doc# 18253413017 Fee 22 00

WHEREAS, Borrower is thie-owner of that certain 148-unit residential rental
development known as “Mark Twain-Apartments” ("Project"), located at 111 West
Division Street, Chicago, Iflinois. Senior Lender has made or is making the senior
mortgage loan as described on Scheduie” A hereto ("Senior Indebtedness™) to
Borrower in the original principal amount(s) as shown on Schedule A, evidenced by the
Note described in Schedule A ("Senior Note"), “aric secured by, among other things,
the Security Instrument as described in Schedule A~ (collectively, "Senior Security
Instrument”), covering the property described in Exhibit A attached hereto together
with all improvements thereon and personal property used relative thereof, all as more
particularly described in the Senior Security Instrument ("Mortgaged Property™).

WHEREAS, Borrower has requested Senior Lender to permit Suhordinate Lender
to make a subordinate loan to Borrower in the amount of $5,000,000.00 ("Subordinate
Loan"), pursuant to the Subordinate Loan Documents as defined below, an4 secured by,
among other things, a mortgage lien against the Mortgaged Property.

WHEREAS, Senior Lender, with the approval of the U.S. Department of Housing
and Urban Development (“HUD”), has agreed to permit Subordinate Lender to make the
Subordinate Loan and to place a subordinate mortgage lien against the Mortgaged
Property subject to all of the conditions contained in this Agreement and in accordance
with Program Obligations. “Program Obligations” means (1) all applicable statutes
and any regulations issued by the Secretary pursuant thereto that apply to the Project,
including all amendments to such statutes and regulations, as they become effective,
except that changes subject to notice and comment rulemaking shall become effective
only upon completion of the rulemaking process, and (2) all current requirements in
HUD handbooks and guides, notices, and mortgagee letters that apply to the Project,

and all future updates, changes and amendments thereto, as they become effective, |
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except that changes subject to notice and comment rulemaking shall become effective
only upon completion of the rulemaking process, and provided that such future updates,
changes and amendments shall be applicable to the Project only to the extent that they
interpret, clarify and implement terms in this Agreement rather than add or delete
provisions from such document. Handbooks, guides, notices, and mortgagee letters are
available on HUD's official website: (http://www.hud.gov/offices/fadm/hudclips/index.cfm,
or a successor location to that site).

NOW, THEREFORE, in order to induce Senior Lender to pemmit Subordinate
Lender to make the Subordinate Loan to Borrower and to place a subordinate mortgage
lien against the Mortgaged Property, and in consideration thereof, Senior Lender,
Subordinate Lender and Borrower agree as follows:

1. veafinitions.

In addition ¢z the terms defined in the Recitals to this Agreement, for purposes of
this Agreement the fcliowing terms have the respective meanings set forth below:

(a) "Affiliate” i< <efined in 24 C.F.R. 200.215, or any successor regulation.

(b) "Bankruptcy Praceeding” means any bankruptcy, reorganization,
insolvency, composition, restructuring, dissolution, liquidation, receivership,
assignment for the benefit o7 creditors, or custedianship action or proceeding
under any federal or state law with respect to Borrower, any guarantor of any of
the Senior Indebtedness, any of itheir respective properties, or any of their
respective partners, members, officers; directors, or shareholders.

(c} "Borrower" means all entities identified as "Borrower" in the first
paragraph of this Agreement, together with ary successors, heirs, and assigns
(jointly and severally). Borrower shall inciude .any entity taking title to the
Mortgaged Property, whether or not such entity assumes the Senior Note,
provided that the term "Borrower" shall not include’ Senior Lender in the event
that Senior Lender may acquire title to the Mortgaged Fioperty. Whenever the
term “Borrower” is used herein, the same shall be deemed to include the obligor
of the debt secured by the Senior Security Instrument.

(d) "Business Day" means any day other than Saturday, Sunday or any
other day on which Senior Lender or HUD is not open for business.

(e} "Covenant Event of Default" is defined in the Senioi Security
Instrument.

f) "Entity" means an estate, trust, partnership, corporation, limited liability
company, limited liability partnership, governmental department or agency or any
other entity which has the legal capacity to own property.

(9) "Monetary Event of Default” is defined in the Senior Security
Instrument.

(h) “Non-Project Sources" means any funds that are not derived from
Project Sources.
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(i) "Project Sources™ means the Mortgaged Property (as defined in the
Senior Security Instrument), any proceeds of the Senior loan, and any reserve or
deposit made with Senior Lender or any other party as required by HUD in
connection with the Senior loan.

(i) "Senior Indebtedness" means all present and future indebtedness,
obligations, and liabilities of Borrower to Senior Lender under or in connection
with the Senior loan or Senior Loan Documents.

(k) "Senior Lender" means the Entity named as such in the first
paragraph on page 1 of this Agreement, its successors and assigns.

(H "Senior Loan Documents" means the Senior Note, the Senior
Security Instrument, and the Regulatory Agreement between Borrower and HUD,
as £4ch documents may be amended from time to time and all other documents
at any-time evidencing, securing, guaranteeing, or otherwise delivered in
connec’ioh with the Senior Indebtedness.

(m) “Senior Security Instrument Default" means a "Monetary Event of
Default" or a™"Covenant Event of Default'" as defined in the Senior Security
Instrument.

(n) "Subordinat2 Indebtedness” means all present and future
indebtedness, obligations. and liabilities of Borrower to Subordinate Lender
under or in connection with the Subordinate Loan or the Subordinate Loan
Documents.

(o) "Subordinate Lender" me2ns the Entity named as such in the first
paragraph on page 1 of this Agreemert.

(P) "Subordinate Loan Documents” means the Subordinate Note, the
Subordinate Mortgage, and all other documents at 2ny time evidencing, securing,
guaranteeing, or otherwise delivered in conrection with the Subordinate
Indebtedness, as identified in Schedule B.

(q) "Subordinate Loan Enforcement Action" means the acceleration of
all or any part of the Subordinate Indebtedness, the advertising of or
commencement of any foreclosure or trustee’s sale proceedings, 'he exercise of
any power of sale, the acceptance of a deed or assignment in lie12 o foreclosure
or sale, the collecting of rents, the obtaining of or seeking of the appuintment of a
receiver, the seeking of default interest, the taking of possession or contiol of any
of the Mortgaged Property, the commencement of any suit or other legal,
administrative, or arbitration proceeding based upon the Subordinate Note or any
other of the Subordinate Loan Documents, the exercising of any banker's lien or
rights of set-off or recoupment, or the taking of any other enforcement action
against Borrower, any other party liable for any of the Subordinate Indebtedness
or obligated under any of the Subordinate Loan Documents, or the Mortgaged

Property.

(r) "Subordinate Mortgage Default” means any act, failure to act, event,
conditions, or occurrence which allows (but for any contrary provision of this
Agreement), or which with the giving of notice or the passage of time, or both,
would allow (but for any contrary provision of this Agreement), Subordinate
Lender to take a Subordinate Loan Enforcement Action.
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(s) "Surplus Cash" is defined herein to mean the same as that term is
defined in the Regulatory Agreement between Borrower and HUD.

2. Permission to Place Mortgage Lien Against Mortgaged Property.

Senior Lender consents, subject to the provisions of this Agreement, to permit
Subordinate Lender to record the Subordinate Mortgage and other recordable Subordinate
Loan Documents against the Mortgaged Property (which are subordinate in all respects to
the lien of the Senior Security Instrument) to secure Borrower's obligation to repay the
Subordinate Note and all other obligations, indebtedness and liabilities of Borrower to
Subordinate Lender under and in connection with the Subordinate Loan. Such consent is
subject to the condition that each of the representations and warranties made by Borrower
and Subordinate Lender in Section 3 are true and correct on the date of this Agreement
and on the .d2te on which the proceeds of the Subordinate Loan are disbursed to
Borrower.  [f-any of the representations and warranties made by Borrower and
Subordinate Lendei in Section 3 are not true and correct on both of those dates, the
provisions of the Scrior Loan Documents applicable to unpermitted liens on the
Mortgaged Property shal:-apply.

(i) the date on which all outstanding.orincipal of and accrued and unpaid interest on the
Senior Loan shall be due and payabiz in fuil (provided that Senior Lender has been paid
in full all of the principal of, interest ¢i*-and other amounts payable under the Senior
Loan Documents),

3 Borrower's and Subordinate Lender's Representations and Warranties.

Borrower and, with respect to subsections (a) trough (d) below, Subordinate
Lender each make the following representations and warraririas to Senior Lender:

(a) Subordinate Loan Documents. The Subordinaie Loan is evidenced
by the Subordinate Note and is secured by the Subordinate Morgaqe.

(b) Terms of the Subordinate Loan. The original princiral-amount of
the Subordinate Note is $5,000,000.00 Interest on the Subordinate WNote accrues
monthly at the rate of 8% per annum. The Subordinate Note is due ani payable
in full on March 1, 2060 (“Maturity”); provided, however, that the term "Maturity"
shall also mean the earlier of (i) the date on which all outstanding principal of and
accrued and unpaid interest on the Senior Loan shail be due and payable in full
(provided that Senior Lender has been paid in full all of the principal of, interest
on and other amounts payable under the Senior Loan Documents) and (i) such
date as of which all outstanding principal and accrued interest on the
Subordinate Loan becomes due and payable because of (A) acceleration or (B)
prepayment from Non-Project Sources. The principal of the Subordinate Note
will have a balloon principal payment of all principai plus ali outstanding and
unpaid interest due at Maturity. The promissory note evidencing the Subordinate
Note obligates Borrower to make no regular payments of principal and interest.
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As long as HUD is the insurer or holder of the Senior Note on FHA Project No.
071-32158, any payments due from project income under the Subordinate Note
shall be payable only (i) from permissible distributions from Surplus Cash of the
Project; but in no event greater than seventy-five percent (75%) of the total amount
of Surplus Cash; or (i) from monies received from Non-Project Sources. No
prepayment of the Subordinate Note shall be made until after final endorsement by
HUD of the Senior Note, unless such prepayment is made from Non-Project
Sources and is approved in writing by HUD. The restriction on payment imposed
by this paragraph shall not excuse any default caused by the failure of the Borrower
to pay the indebtedness evidenced by the Subordinate Note.

(c) Relationship of Borrower to Subordinate Lender. Subordinate
Lercer is not an Affiliate of Borrower.

(7, Term. The term of the Subordinate Note does not end before the
term of the-enior Note.

(e} Sukordinate Loan Documents. The executed Subordinate Loan
Documents are subistantially in the same forms as those submitted to, and
approved by, HUD prior 4o the date of this Agreement. Upon execution and
delivery of the Subordinate !.0an Documents, Borrower shall deliver to Senior
Lender an executed copy of c¢zch of the Subordinate Loan Documents, certified to
be true, correct and complete.

()  Senior Loan Documeiits., The executed Senior Loan Documents
are the same forms as-approved by HUD prior to the date of this Agreement. Upon
execution and delivery of the Senior Loar Dosuments, Borrower shall deliver to
Subordinate Lender an executed copy of each-of the Senior Loan Documents,
certified to be true, correct and complete.

4. Deliveries.

Borrower shall submit the following items to Senior'l'ander and HUD not
later than ten (10) Business Days after the date of the initial dishursement of
proceeds of the Subordinate Loan.

(a) Title Evidence. Evidence of title (title policy or tite policy
endorsement, as appropriate) insuring the lien of the Senior Security Instrument
which insures that (i) the lien of the Subordinate Mortgage is subordinate to the
lien of the Senior Mortgage, and (i} this Agreement has been recorded among
the applicable land records.

(b) Certification. A certification from Borrower and Subordinate
Lender to HUD that the Subordinate Loan Documents do not contain any
changes from the Subordinate Loan Documents submitted to, and approved by,
HUD, before the date of this Agreement.

(¢) Loan Documents. A complete set of the Subordinate Loan
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Documents.
5. Terms of Subordination.

(a} Agreement to Subordinate. Senior Lender and Subordinate Lender
agree that: (i) the indebtedness evidenced by the Subordinate Loan Documents is
and shall be subordinated in right of payment, to the extent and in the manner
provided in this Agreement, to the prior payment of the indebtedness evidenced by
the Senior Loan Documents, and (ii) the Subordinate Mortgage and the other
Subordinate Loan Documents are and shall be subject and subordinate in all
respects to the liens, terms, covenants and conditions of the Senior Security
Instrument and the other Senior Loan Documents and to all advances heretofore
maze or which may hereafter be made pursuant to the Senior Security Instrument
and the -other Senior Loan Documents (including but not limited to, all sums
advanced for the purposes of (1) protecting or further securing the lien of the Senior
Security Instiument, curing defaults by Borrower under the Senior Loan Documents
or for any other zurpose expressly pemmitted by the Senior Security Instrument, or
(2) constructing,~renovating, repairing, furnishing, fixturing or equipping the
Mortgaged Property]. -Stbordinate Lender agrees to extinguish and release its lien
on any and all Mortgaged “roperty in the event Senior Lender, HUD, or a designee
of either acquires title to-the. Mortgaged Property pursuant to a deed in lieu of
foreclosure.

(b)  Subordination of Subrogation Rights. Subordinate Lender agrees
that if, by reason of its payment of reai £:state taxes or other monetary obligations of
Borrower, or by reason of its exercise ©f-any other right or remedy under the
Subordinate Loan Documents, it acquires by right of subrogation or otherwise a lien
on the Mortgaged Property which (but for this zubsection) would be senior to the
lien of the Senior Security Instrument, then, in thatevent, such lien shall be subject
and subordinate to the lien of the Senior Security Instrument.

(c) Payments Before Senior Security Insirument Default. Until
Subordinate Lender receives a default notice of a Senior’ Security Instrument
Default from Senior Lender, Subordinate Lender shall be entitid 0. retain for its
own account all payments made under or pursuant to the Subeidinate Loan
Documents provided that such payments are otherwise permitted undar'the terms
of this Agreement.

(d) Payments After Senior Security Instrument Default. Borrower
agrees that, after it receives notice (or otherwise acquires knowledge) of a Senior
Security Instrument Default, it will not make any payments under or pursuant to the
Subordinate Loan Documents (including but not limited to principal, interest,
additional interest, late payment charges, default interest, attorney's fees, or any
other sums secured by the Subordinate Mortgage) without Senior Lender's prior
written consent. Subordinate Lender agrees that, after it receives a default notice
from Senior Lender with written instructions directing Subordinate Lender not to
accept payments from Project Sources on account of the Subordinate Loan, it will
not accept any payments under or pursuant to the Subordinate Loan Documents
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(including but not limited to principal, interest, additional interest, late payment
charges, default interest, attorney's fees, or any other sums secured by the
Subordinate Mortgage) unless either (i) such payment is being made solely from
Non-Project Sources or (i) such payment is made with Senior Lender’s prior written
consent. If Subordinate Lender receives written notice from Senior Lender that the
Senior Security Instrument Default which gave rise to Subordinate Lender's
obligation not to accept payments has been cured, waived, or otherwise suspended
by Senior Lender, the restrictions on payment to Subordinate Lender in this Section
2 shall terminate, and Senior Lender shall have no right to any subsequent
payments made to Subordinate Lender by Borrower prior to Subordinate Lender's
receipt of a new default notice from Senior Lender in accordance with the
provisions of this Section 5(d).

¢},  Remitting Subordinate Loan Payments to Senior Lender. If, after
Subordingte, Lender receives a default notice from Senior Lender in accordance
with subsection (d) above, Subordinate Lender receives any payments under the
Subordinate Luar Documents (other than payments permitted under subsection (d)
above), Subordinzie Lender agrees that such payment or other distribution will be
received and held ir trust for Senior Lender and unless Senior Lender otherwise
notifies Subordinate Lendzi.in writing, will be promptly remitted, in kind to Senior
Lender, properly endorsed to Senior Lender, to be applied to the principal of,
interest on and other amecurits due under the Senior Loan Documents in
accordance with the provisions i-the Senior Loan Documents. By executing this
Agreement, Borrower specifically anthorizes Subordinate Lender to endorse and
remit any such payments to Senior Lznder, and specifically waives any and all
rights to have such payments returned to Borrower or credited against the
Subordinate Loan. Borrower and Senior’Lender acknowledge and agree that
payments received by Subordinate Lender, and-remitted to Senior Lender under
this Section 5, shall not be applied or otherwise ¢iedited against the Subordinate
Loan, nor shall the tender of such payment i Senior Lender waive any
Subordinate Mortgage Default which may arise from ths-inability of Subordinate
Lender to retain such payment or apply such payment to the: Subordinate Loan.

(i  Agreement Not to Commence Bankrup{cy _Proceeding.
Subordinate Lender agrees that during the term of this Agreerieiit- it will not
commence, or join with any other creditor in commencing any ‘bankruptcy
Proceeding with respect to Borrower, without Senior Lender's prior writter: consent.

6. Default Under Subordinate Loan Documents.

(@) Notice of Default and Cure Rights. Subordinate Lender shall
deliver to Senior Lender a default notice within five Business Days in each case
where Subordinate Lender has given a default notice to Borrower. Failure of
Subordinate Lender to send a default notice to Senior Lender shall not prevent the
exercise of Subordinate Lender's rights and remedies under the Subordinate Loan
Documents, subject to the provisions of this Agreement. Senior Lender shall have
the opportunity, but not the obligation, to cure any Subordinate Mortgage Default
within 60 days following the date of such notice; provided, however that
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Subordinate Lender shall be entitled, during such 60-day period, to continue to
pursue its rights and remedies under the Subordinate Loan Documents, subject to
the limitations set forth in Section 6(b) below.

(b)  Subordinate Lender's Exercise of Remedies After Notice to
Senior Lender. If a Subordinate Mortgage Default occurs and is continuing,
Subordinate Lender agrees that it will not commence foreclosure proceedings with
respect to the Mortgaged Property under the Subordinate Loan Documents or
exercise any other rights or remedies it may have under the Subordinate Loan
Documents with respect to the Mortgaged Property, including, but not limited to
accelerating the Subordinate Loan, collecting rents, appointing (or seeking the
appointment of) a receiver or exercising any other rights or remedies thereunder
withow Senior Lender's prior written consent. However, the preceding sentence
shall rior-(i) limit Subordinate Lender’s right to bring an action seeking recovery
solely iruri, Non-Project Sources or (i) preclude Subordinate Lender from
exercising ¢ enforcing all the rights available to Subordinate Lender under the
Subordinate Loa:, Documents and/or under applicable law to enforce covenants
and agreements «f Borrower relating to income, rent or affordability restrictions.

7. Default Under Sericr Loan Documents.

(@) Notice of Detau!i and Cure Rights. Senior Lender shall deliver to
Subordinate Lender a default notize within five Business Days in each case where
Senior Lender has given a default noticz to Borrower (provided that Senior Lender
shall have no liability to Borrower, Sukordinate Lender or to any other Entity for
failure to timely give such notice). Failure of Senior Lender to send a default notice
to Subordinate Lender shall not prevent the £x=rcise of Senior Lender’s right and
remedies under the Senior Loan Documenis/ subject to the provisions of this
Agreement. Borrower agrees that Subordinate Lender shall have the opportunity,
but not the obligation, to cure either a Monetary Evenrt of Default or a Covenant
Event of Default within 30 days following the date of such patice, or any time prior
to an assignment of the Senior Security Instrument fromi Senior Lender to HUD,
whichever date is later. Subordinate Lender acknowledges thia: Senior Lender shalll
be entitled during such period described above to continue to pursi.e its remedies
under the Senior Loan Documents. Subordinate Lender shall have-tr< opportunity
to cure a Covenant Event of Default during such period described abovz vo long as
there is no Monetary Event of Default under the Senior Loan Documernts. All
amounts paid by Subordinate Lender to Senior Lender to cure any default under
the Senior Loan Documents shall be deemed to have been advanced by
Subordinate Lender pursuant to, and shall be secured by the lien of the
Subordinate Mortgage.

(b)  Cross Default. Subordinate Lender agrees that, notwithstanding any
contrary provision contained in the Subordinate Loan Documents, a Senior Security
Instrument Default shall not constitute a default under the Subordinate Loan
Documents if no other default occurred under the Subordinate Loan Documents.

8. Conflict.
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Borrower, Senior Lender and Subordinate Lender each agrees that, in the event of
any conflict or inconsistency between the terms of the Senior Loan Documents, the
Subordinate Loan Documents and the terms of this Agreement, the terms of this
Agreement shall govern and control solely as to the following: (a) the relative priority of the
security interests of Senior Lender and Subordinate Lender in the Mortgaged Property;
and (b) solely as between Senior Lender and Subordinate Lender, the notice
requirements, cure rights, and the other rights and obligations which Senior Lender and
Subordinate Lender have agreed to as expressly provided in this Agreement. Borrower
acknowledges that the terms and provisions of this Agreement shail not, and shall not be
deemed to: extend Borrower's time to cure any Senior Security Instrument Default or
Subordinate Mortgage Default, as the case may be; give Borrower the right to notice of
any Senior Se.curity Instrument Default or Subordinate Mortgage Default, as the case may
be other thar: that, if any, provided, respectively under the Senior Loan Documents or the
Subordinate Leeri\Documents, as applicable; or create any other right or benefit for
Borrower as againsi Senior Lender or Subordinate Lender.

9. Rights anz Obligations of Subordinate Lender under the Subordinate
Loan Documents and of Se’i%r Lender under the Senior Loan Documents.

Subject to each of the oftier forms of this Agreement, all of the following provisions
shall supersede any provisions of iz Subordinate Loan Documents covering the same
subject matter:

(@) Protection of Security ‘interest. Subordinate Lender shall not,
without the prior written consent of Senior Lander in each instance, take any action
which has the effect of increasing the indebtedress outstanding under, or secured
by, the Subordinate Loan Documents, excepi trat Subordinate Lender shall have
the right to advance funds to cure Senior Security/instrument Defaults pursuant to
Section 7(a) above and advance funds pursuant to t- Subordinate Mortgage for
the purpose of paying real estate taxes and insurance premiums, making
necessary repairs to the Mortgaged Property and curing othier defaults by Borrower
under the Subordinate Loan Documents.

(b) Condemnation or Casualty. In the event of: a taking or threatened
taking by condemnation or other exercise of eminent domain of all ora ‘portion of
the Mortgaged Property (collectively, a "Taking"); or the occurrence of a five or other
casualty resulting in damage to all or a portion of the Mortgaged Property (collec-
tively, a "Casualty"), at any time or times when the Senior Security Instrument
remains a lien on the Mortgaged Property the following provisions shall apply:

(1)  Subordinate Lender hereby agrees that its rights (under the
Subordinate Loan Documents or otherwise) to participate in any proceeding
or action relating to a Taking and/or a Casualty, or to participate or join in
any settlement of, or to adjust, any claims resulting from a Taking or a
Casualty shall be and remain subordinate in all respects to Senior Lender's
rights under the Senior Loan Documents with respect thereto, and
Subordinate Lender shall be bound by any settlement or adjustment of a
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claim resulting from a Taking or a Casualty made by or with the written
consent of Senior Lender; and

(2)  all proceeds received or to be received on account of a Taking
or a Casualty, or both, shall be applied (to payment of the costs and
expenses of repair and restoration and/or to payment of the Senior Security
Instrument) in the manner determined by Senior Lender in its sole discretion;
provided, however, that if Senior Lender elects to apply such proceeds to
payment of the principal of, interest on and other amounts payable under the
Senior Security Instrument, any proceeds remaining after the satisfaction in
full of the principal of, interest on and other amounts payable under the
Senior Security Instrument shall be paid to, and may be applied by,
Subordinate Lender in accordance with the applicable provisions of the
Subordinate Loan Documents. Any proceeds then remaining after the
scusfaction in full of the principal of, interest on and other amounts payable
unaer-the Subordinate Loan Documents shall be paid by the Subordinate
Lendero Sorrower.

(¢}  No Madrfization of Subordinate Loan Documents. Borrower and
Subordinate Lender each agrees that, until the principal of, interest on and all other
amounts payable under the _Senior Loan Documents have been paid in full, it will
not, without the prior writteri-Cznsent of Senior Lender in each instance, increase
the amount of the Subordinate Loan, increase the required payments due under the
Subordinate Loan, decrease the tzrmy of the Subordinate Loan, increase the
interest rate on the Subordinate Loari, ur otherwise amend the Subordinate Loan
terms in @ manner that creates an adveise effect upon Senior Lender under the
Senior Loan Documents. Any unauthorized amendment of the Subordinate Loan
Documents without Senior Lender's consent sha!l-be void ab initio and of no effect
whatsoever.

10. Modification of Senior Loan Documents;- Rafinancing of Senior
Indebtedness.

Subordinate Lender consents to any agreement or arrangemeat in which Senior
Lender waives, postpones, extends, reduces or modifies any provisions of #1£ Senior Loan
Documents, including any provision requiring the payment of money, providza: however,
there shall be no modification of the Senior Loan Documents without the consert of the
Subordinate Lender if such medification would increase the principal amount of the Senior
Indebtedness beyond the original principal amount of the Senior Indebtedness (excluding
any amounts having been advanced by Senior Lender for the protection of its security
interest pursuant to the Senior Loan Documents), increase the interest rate of the Senior
Indebtedness, or decrease the original maturity term of the Senior Indebtedness.
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11.  Default by Subordinate Lender or Senior Lender.

If Subordinate Lender or Senior Lender defaults in performing or observing any of
the terms, covenants or conditions to be performed or observed by it under this
Agreement, the other, non-defaulting Lender shall have the right to alt available legal and
equitable relief.

12. Notices.

Each notice, request, demand, consent, approval or other communication
(hereinafter in this Section referred to collectively as "notices” and referred to singly as a
"notice”) which Senior Lender or Subordinate Lender is required or permitted to give to the
other party oursuant to this Agreement shall be in writing and shall be deemed to have
been duly ard sufficiently given if: (a) personally delivered with proof of delivery thereof
(any notice so delivered shall be deemed to have been received at the time so delivered);
or (b) sent by Feaerai Express (or other similar national overnight courier) designating next
Business Day delivery (uny notice so delivered shall be deemed to have been received on
the next Business Dav foilowing receipt by the courier); or (¢) sent by United States
registered or certified mail,_raturn receipt requested, postage prepaid, at a post office
regularly maintained by the United States Postal Service (any notice so sent shall be
deemed to have been receivea twe. Business Days after mailing in the United States),
addressed to the respective parties asfollows:

SENIOR LENDER:

Bellwether Enterpiize Real Estate Capital LLC
1360 East 9" Street/ Suite 300
Cleveland, Ohio 44114

With a copy to:

U.S. Department of Housing and U:ban Development
Director - Office of Multifamily Asset [4aranement
Room 6160

451 Seventh Street, S.W.

Washington, DC 20410

SUBORDINATE LENDER:

Department of Planning and Development
City of Chicago

121 North LaSalle Street, Room 1000
Chicago, lllinois 60602

Attention: Commissioner

With copies to: Office of the Corporation Counsel
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City of Chicago

121 North LaSalle Street

Room 600

Chicago, lllinois 60602

Attention: Finance & Economic Development
Division

and

Department of Finance

City of Chicago

121 North LaSalle Street, Room 700
Chicago, lllinois 60602

Attention; Comptroller

Either party may, ©y notice given pursuant to this Section, change the person or persons
and/or address or adriesses, or designate an additional person or persons or an
additional address or aduiesses for its notices, but notice of a change of address shall only
be effective upon receipt.

13. General.

(@) Assignment/Succcssors. This Agreement shall be binding upon
Borrower, Senior Lender and Subordinate Lender and shall inure to the benefit of
the respective legal successors and asvigns of Senior Lender and Subordinate
Lender.

(b) No Partnership or Joint Venturs.- Senior Lender's permission for
the placement of the Subordinate Loan Documents: does not constitute Senior
Lender as a joint venturer or partner of Subordinate Lender. Neither party hereto
shall hold itself out as a partner, agent or Affiliate of any-otiier party hereto.

(c)  Senior Lender's and Subordinate Lender's Consent. Wherever
Senior Lender's consent or approval is required by any provision ‘of this Agreement,
such consent or approval may be granted or denied by Senior Lencer in its sole
and absolute discretion, unless otherwise expressly provided in this Aureement.
Wherever Subordinate Lender's consent or approval is required by any provision of
this Agreement, such consent or approval may be granted or denied by
Subordinate Lender in its sole and absolute discretion, unless otherwise expressly
provided in this Agreement.

(d)  Further Assurances; UCC Financing Statements. Subordinate
Lender, Senior Lender and Borrower each agree, at Borrower's expense, to
execute and deliver all additional instruments and/or documents reasonably
required by any other party to this Agreement in order to evidence that the
Subordinate Loan Documents are subordinate to the lien, covenants and conditions
of the Senior Loan Documents, or to further evidence the intent of this Agreement.
Senior Lender is hereby authorized to file any and all UCC financing statement
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amendments required to reflect the priority of the Senior Indebtedness.

(e) Amendment. This Agreement shall not be amended except by
written instrument signed by all parties hereto.

)] Governing Law. This Agreement shall be governed by the laws of
the State in which the Mortgaged Property is located, except as, so long as the
Senior loan is insured or held by HUD, and solely as to rights and remedies of
HUD, federal jurisdicton may be appropriate pursuant to any federal
requirements. The State courts, and with respect to HUD's rights and remedies,
federal courts, and governmental authorities in the State in which the Mortgaged
Property is located, shall have exclusive jurisdiction over ali controversies which
shall arise under or in refation to the Subordinate Loan Documents. Borrower
irevosably consents to service, jurisdiction, and venue of such courts for any
such liigation and waives any other venue to which it might be entitled by virtue
of domicile, tiabitual residence or otherwise.

(g) Sevziable Provisions. If any provision of this Agreement shall be
invalid or unenforceablz to any extent, then the other provisions of this Agreement
shall not be affected thiereby and shall be enforced to the greatest extent permitted
by law.

(h) Term. The temi ¢f-this Agreement shall commence on the date
hereof and shall continue until the eariiast to occur of the following events: (i) the
payment of all of the principal of, interasi.on and other amounts payable under the
Senior Loan Documents; (i) the payment of all of the principal of, interest on and
other amounts payable under the Subordinzte Loan Documents, other than by
reason of payments which Subordinate Lerdazr-is obligated to remit to Senior
Lender pursuant to Section 5 hereof; (iii) the acquisttion by Senior Lender of title to
the Morigaged Property pursuant to a foreclosuie; -or (iv) the acquisition by
Subordinate Lender of title to the Mortgaged Property puisuznt to a foreclosure or a
deed in lieu of foreclosure of, or the exercise of a power ¢t sale contained in, the
Subordinate Mortgage, but only if such acguisition of title doe not violate any of the
terms of this Agreement.

(i} Counterparts. This Agreement may be executed in aiy number of
counterparts, each of which shall be considered an original for all ©urposes;
provided, however, that all such counterparts shall together constitute one and the
same instrument.

Each signatory below hereby certifies that each of their statements and
representations contained in this Agreement and all their supporting documentation
thereto are true, accurate, and complete. This Agreement has been made, presented,
and delivered for the purpose of influencing an official action of HUD in insuring the
Loan, and may be relied upon by HUD as a true statement of the facts contained
therein.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of
the day and year first written above.

SENIOR LENDER:

Bellwether Enferprise Real Estate Capital LLC, an Ohio limited liability
company

By: . - 2 \
Name: Ann Gurley
Title(Vize President

SUBORDINATE LENDER: '

CITY OF CHICAGO, ILLINGIS

By:

Name:David L. Reifman
Title: Commissioner, Department of Planning aind Development

BORROWER:

MARK TWAIN NHPF, LLC, an lllinois limited liability company

By: MARK TWAIN NHPF MANAGER, LLC, an
Hlinois limited liability company, its Managing Member

By: The NHP Foundation, a District of Columbia
nonprofit corporation, its Managing Member

By:
Name: Mecky Adnani
Title: Senior Vice President
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IN WITNESS WHEREOQF, the parties hereto have executed this Agreement as of
the day and year first written above.

SENIOR LENDER:

Bellwether Enterprise Real Estate Capital LLC, an Ohio limited liability
company

By:
Namz. 'Ann Gurley
Title: Yz President

SUBORDINATE LENDER:

CITY OF CHICAGO, ILLIM3!S

By: %‘r

Name: David L. Reifman
Title: Commissioner, Department of Planniig’and Development

BORROWER:

MARK TWAIN NHPF, LLC, an lllinois limited liabHlity company

By: MARK TWAIN NHPF MANAGER, LLC, an
[Mtinois limited liability company, its Managimg Member

By: The NHP Foundation. a District of Columbia
nonprofit corporation. its Managing Member

By:
Name: Mecky Adnani
Title: Senior Vice President




1835418017 Page: 16 of 23

UNOFFICIAL COPY

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of
the day and year first written above.

SENIOR LENDER:

Bellwether Enterprise Real Estate Capital LLC, an Ohio limited liability
company

BYr
Name, &nn Gurley
Title: Vice President

SUBORDINATE LENDER:

CITY OF CHICAGO, ILLINOI3

By:

Name: David L. Reifman
Title: Commissioner, Department of Planning a21d Development

BORROWER:

MARK TWAIN NHPF, LLC, an Ilinois limited liability compary

By: MARK TWAIN NHPF MANAGER, LLC, an
lilinots limited liability company. its Managing Member

By: The NHP Foundation, a District of Columbia
nonprofit corporation. its Managing Member

By, . z %/Z—"’ 2

Name: Mecky Adnani
Title: Senior Vice President
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STATE OF kneoseyen. )
?,__ ) SS.
'COUNTY OR mxs )

|, the undersigned, a Notary Public in and for the county and State aforesaid, do
hereby certify that Ann Gurley, personally known to me to be the Vice President of
Bellwether Enterprise Real Estate Capital, LLC, (the "Senior Lender"), an Ohio limited
liability company and personally known to me to be the same person whose name is
subscribed to the foregoing instrument, appeared before me this day in person and
severally acknowledged that as such officer aforesaid, he/she signed and delivered the
said instramant pursuant to authority given by the Board of Directors of the Senior Lender
as his/her free-and voluntary act, and as the free and voluntary act and deed of the Senior
Lender for the 12ses and purposes therein set forth.

GIVEN under my hand and official seal this /9 day of Detembyy 2018

WY T o7, Notary Public
S skl — yrwle
5 Qt)" ..o'.. 8 "E..;;'\' s 6\,\357(0\\.\ \ - LW&\/

gt |
:'B’f‘,.w TN .g.v_, § s f)e\\r\om\\\’\_. Q_m*ﬁ;
"";0’7.:«'3"5‘-"-_‘.‘!!.?-“-‘-‘;" é’f A a\\\ a0

%,] COUNY W
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STATE OF ILLINOIS )
) SS

COUNTY OF COOK }

, the undersigned, a Notary Public in and for the County and State aforesaid,
certify that David L. Reifman, personally known to me to be the Commissioner of the
City of Chicago, Department of Planning and Development, and personally known to me
to be the same person whose name is subscribed to the foregoing instrument, appeared
before me this day in person and acknowledged that he signed and delivered the said
instrument,in his capacity as such Commissicner, as his free and voluntary act and
deed and s the free and voluntary act and deed of City of Chicago, Department of
Planning arid D=velopment, for the uses and purposes therein set forth.

H
Given undei rav hand and official seal this M day of December, 2018.

Q4. A/
/ Notaty Public

Ll e ‘
Wil Wi

"OFFICIAL SEAL"
Juan A Gutierrez

Wolary Public, State of lliinois
My Coinmission Expires 5/12/2019

NEw .~ .

APAAAAAA
WAAAAAAAS Y
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day Mol
STATE OF HNOIS- )
QU ) Ss.

COUNTY OF CO6K> )

|, the undersigned, a Notary Public in and for the county and State aforesaid, do
hereby certify that Mecky Adnani, personally known to me to be the Senior Vice
President of The NHP Foundation, a District of Columbia corporation (the
“Corporation”), and the managing member of Mark Twain NHPF Manager, LLC (the
"Manzging Member"), an illinois limited liability company and sole managing member
of Marl Twain NHPF, LLC (the "Borrower"), an lllincis limited liability company,
persorally known to me to be the Senior Vice President of the Corporation and
personaliy krinown to me to be the same person whose name is subscribed to the
foregoing” ingirument, appeared before me this day in person and severally
acknowledged {nat’ as such officer aforesaid, she signed and delivered the said
instrument pursuanito authority given by the Board of Directors of the Corporation as
her free and voluntary jact, and as the free and voluntary act and deed of the
Corporation, the Managirg Member and the Borrower for the uses and purposes therein
set forth.

GIVEN under my hand and offciil seal this | 3 day of MOGL_/ 2018,

Notapy Pubilic

i gm Mﬂ/\

DAWN M GUTIERRE
Notary Public . State of Naw York
NO. 01GU6271247

Qualified in Queens ¢
. . u
My Commission Expires Jé !

|

D




1835418017 Page: 20 of 23

UNOFFICIAL COPY 1

Warning:

Any person who knowingly presents a false, fictitious, or fraudulent
statement or claim in a matter within the jurisdiction of the U.S.
Department of Housing and Urban Development is subject to criminal
penalties, civil liability, and administrative sanctions.

COOK COUNTY
RECORDER OF DEEDS

COCK COUNTY
RECORDER OF DEEDS

COOK COUN Y
RECORDER OF DEEDS
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EXHIBIT A

Legal Description
LOT 1 AND THE NORTH 25 FEET OF LOT 2, ALSO THE WEST 50 FEET OF SAID LOT 2
(EXCEPT THEREFROM THE NORTH 25 FEET AND THE SOUTH 3.5 FEET THEREOF) IN
THE SUBDIVISION OF BLOCK 22 IN BUSHNELL’S ADDITION TO CHICAGO IN THE
EAST 'z OF THE SOUTHEAST % OF SECTION 4, TOWNSHIP 39 NORTH, RANGE 14
EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS, AS
SHOWN ON THE ANTE-FIRE PLAT RECORDED AS DOCUMENT 15817.

Common Address:  101-111 West Division Street, Chicago, Illinois 606101909
Tax Parcel Irdex No. 17-04-405-006-0000

N COOK COUNTY
RECORDER OF DEEDS

COUK COUNTY
RECORDER OF DEEDS
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Schedule A
Senior Loan Documents
. FHA Firm Commitment, dated November 15, 2018, as amended.

. Note (Multistate), in the original principal amount of $27,325,200.00, dated as of
December 1, 2018 made by Borrower to Senior Lender.

. Regulatory Agreement for Multifamily Projects, dated as of December 1, 2018, by
and between Borrower and HUD, recorded prior hereto.

. Muidtamily Mortgage, Assignment of Leases and Rents, and Security Agreement
(llincisi-dated as of December 1, 2018, from Borrower to the Senior Lender and
recorded srior hereto.

. UCC-1 Finarcirg Statement naming Borrower, as debtor, Senior Lender, as
secured party, a2d HUD, as additional secured party, recorded immediately prior
hereto

. UCC-1 Financing Statement naming Borrower, as debtor, Senior Lender, as
secured party, and HUD,-¢s additional secured party, filed with the lllinois
Secretary of State contemporaizzusly herewith.

. Building Loan Agreement dated as ¢f December 1, 2018 by and among Borrower
and Senior Lender. :
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Schedule B
Subordinate Loan Documents

Subordinate Assignment of Contracts: That certain Assignment of Contracts and
Documents of even date herewith from Borrower to Subordinate Lender securing the
Subordinate Note.

Subordinate Assignment of Rents: that certain Assignment of Rents and Leases of even
date herewith from Borrower to Subordinate Lender securing the Subordinate Note.

Subordinate Environmental Agreement: that certain Environmental Indemnity Agreement
of even daie herewith between the Borrower, Mark Twain NHPF Manager, LLC, an lliincis
limited liabiliy -company, The NHP Foundation, a District of Columbia not-for-profit
corporation, Al inc., a Virginia not-for-profit, and the Subordinate Lender.

Subordinate Loan Agrezinent: that certain Housing Loan Agreement of even date herewith
between Borrower and-Subordinate Lender.

Subordinate Mortgage: That cerain Junior Mortgage, Security Agreement and Financing
Statement of even date herewitti-as-amended, from the Borrower to Subordinate Lender
and securing the Subordinate Note.

Subordinate Note: That certain Promissory Note from the Borrower in favor of
Subordinate Lender of even date herewith in the original principal amount of $5,000,000.

Subordinate Regutatory Agreement: That certain HOME Program Regulatory Agreement
of even date herewith between the Borrower and Subo'zinate L.ender.

Subordinate Regulatory Agreement—Tax Credit: That certwi Low Income Housing Tax
Credits Regulatory Agreement of even date herewith betwvezn the Borrower and
Subordinate Lender

Financing Statements from Borrower, as debtor, to Subordinate Lender



