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RETENTION / RECAPTURE AGREEMENT
FOR RENTAL PROJECTS

THIS AGREEMENT is entered into this 15th day of iMay, 2019, by and between
VILLAGE BANK & TRUST, an Illinois banking corporatize—("Bank"), HOUSING
OPPORTUNITY DEVELOPMENT CORPORATION, an Illinois 1ot={sc-profit corporation
("Sponsor") and HEART’S PLACE LP, an Illinois limited partnership (“Owner"). The Bank,
Owner and Sponsor are jointly referred to as the “Parties.”

RECITALS:

A. Pursuant to Section 721 of the Financial Institutions Reform, Recovery and Enforc=tient
Act of 1989 ("FIRREA"), the Federal Housing Finance Board ("Board") is required to cause
each Federal Home Loan Bank ("FHLBank") to establish an affordable housing program
("AHP") to assist members of each FHLBank to finance affordable housing for very-low, low
and moderate income households.

B. The Bank is a member of the Federal Home Loan Bank of Chicago ("Chicago Bank")
and submitted an application dated June 13, 2018 to the Chicago Bank ("the Application") for an
AHP subsidy in connection with the purchase, construction and/or rehabilitation of the property
commonly known as Heart’s Place located in Arlington Heights, Illinois as legally described on
Exhibit A attached hereto and incorporated herein by reference (the “Property”). Sponsor has
formed Owner for the purpose of acquiring, constructing or rehabilitating the Property to be



1915755145 Page: 2 of 12

UNOFFICIAL COPY

rented to Low Income Households and Very-Low Income Households (each as defined herein).
Sponsor is the sole member of Owner’s general partner.

C. Pursuant to regulations (including, without limitation, those contained in 12 CFR Part
1291) promulgated by the Board pursuant to FIRREA ("AHP Regulations"), members of each
FHLBank are required to provide for the recapture of any subsidized advances or other
subsidized assistance in connection with unused or improperly used AHP subsidies.

D. In connection with the AHP Subsidy, Bank entered into that certain Affordable Housing
Program Agiesment ("Subsidy Agreement") with an effective date of November 14, 2018 with
Chicago Bank and Sponsor for project no. 2018A07007 pursuant to which Bank and Sponsor
agreed to be bcurd by AHP Regulations and perform certain monitoring functions with respect
to the AHP Subsitvdefined in paragraph 1 below).

E. The Parties desice to set forth the nature and duration of the income-eligibility and
affordability restrictions associated with the Project. -

F. The parties desire to set fo/th, inter alia, those circumstances under which the Bank shall
be entitled to repayment of the AHP Hubsidy proceeds from the Owner or Sponsor in connection
with its AHP Subsidy to Sponsor for the nurchase, construction or rehabilitation of the Property.

NOW, THEREFORE, in consideration of the utual covenants and agreements set forth herein,

and for other valuable consideration the receipt and sufficiency of which are hereby
acknowledged, the Parties agree as follows:

AGREEMENTS

1. Subsidy Amount. The parties acknowledge and agree tha!, subject to the approval of the
Chicago Bank, Bank shall disburse the sum of Two Hundred Seventy Thousand and No/
Dollars ($270,000.00) ("AHP Subsidy") to the Sponsor, which Sponsor has agreed to loan to
Owner for use in connection with the purchase, construction or rehabilitation of the Property in
accordance with the Application. The term during which the Owner and Sponser must comply
with the AHP Regulations to qualify for and maintain the AHP Subsidy is fifteen+13) years from
the date of Project completion (the “Retention Period”), at which time this Agreeusnt shall
terminate.

2. Affordability Requirements. Owner and Sponsor agree, during the term of this
Agreement to manage and operate the Property as rental housing for very low, low, and/or
moderate income households. For purposes of this Agreement, “Very-Low Income Households”
shall mean households whose annual income is 50% or less of area median income, “Low
Income Households” shall mean households whose annual income is 60% or less of area median
income, and “Moderate Income Houscholds” shall mean households whose annual income is
80% or less of area median income, as determined from time to time by HUD or as further
provided in federal regulations. During the term of this Agreement, the Sponsor and the Owner
agree to make Eleven (11) units affordable for and occupied by Very-Low Income Households
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and Seven (7) units affordable for and occupied by Low Income Households. Owner and
Sponsor also acknowledge that Four (4) units shall be reserved for homeless households in
accordance with the “Summary of AHP Project Commitments as of 11/14/2018” appended to the
Chicago Bank letter dated November 30, 2018.

3. Notice of Sale or Refinancing. The Sponsor and Owner shall give written notice to the
Bank and Chicago Bank at least five days prior to any sale or refinancing of the Property
occurring prior to the end of the Retention Period.

4, Sale o: Refinancing of the Property. If the Property is sold or refinanced prior to the end
of the Retention Period, Sponsor and/or Owner must repay an amount equal to the full amount of
the AHP Subsiay.’ nnless the Project continues to be subject to a deed restriction, this Agreement
or other legally enforceable retention agreement or mechanism incorporating the income-
eligibility and affordaviiity restrictions committed to in the Application for the duration of the
Retention Period.

5. Foreclosure. Upon any foreclosure resulting from any event of default under any senior
mortgage on the Property securing the financing for the Project described in the Application, the
income-eligibility and affordability restrictions applicable to the Project shall terminate.

6. Compliance Documentation. Ownec and Sponsor shall provide to the Bank and Chicago
Bank any mformation regarding the project and use of the AHP Subsidy pursuant to the AHP
Regulations as amended from time to time and as reanired by the Chicago Bank.

7. Compliance. Owner and Sponsor shall at all times comply with all laws, rules and
regulations (including without limitation AHP Regulaticns) and with the provisions contained in
the Application and those provisions contained in the Subsidy Agreement as they relate to the
construction, ownership, management and operation of the Proper.y.

8. Breach of Affordability or Reporting Requirements; Breach by Owuer.

(a) In the event the Owner or Sponsor, at any time during the term of fhe AHP Subsidy,
defaults in its obligation to manage and operate the Property and provide compliziice information
as required pursuant to paragraph 6, above, or otherwise fails to comply with the terms of this
Agreement, and such default continues for a period of 60 days after written notice to Gwner from
Bank or such shorter period of time required to avoid a default by Bank under the Subsidy
Agreement, it shall be an “Event of Default” of this Agreement and Sponsor or Owner shall
immediately pay Bank that portion of the AHP Subsidy which may be recaptured from Bank by
Chicago Bank.

(b)  Owner and/or Sponsor shall repay to Bank that portion of the AHP Subsidy, including
interest, if appropriate, that as a result of their respective actions or omissions, is not used in
compliance with the terms of the Application or the requirements of the AHP Regulations, unless
such noncompliance 1s cured by Owner or Sponsor within a reasonable period of time or the
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circumstances of noncompliance are eliminated through a modification of the Application,
pursuant to AHP Regulations.

9. Indemnification and Survival. Sponsor and Owner hereby agree to fully and
unconditionally indemnify, defend and hold harmiess the Bank from and against any judgments,
losses, recapture, liabilities, damages (including consequential damages), costs, expenses of
whatsoever kind or nature, including without limitation attorney’s fees, expert witness fees, and
any other professional fees and litigation expenses or other obligations incurred by the Bank that
may arise in any manner out of actions or omissions which result from the Sponsor and Owner’s
performance ‘cr failure to perform pursuant to the terms of this Agreement. The representiations,
warranties, oblgations and indemnification of and by the Sponsor and Owner shall survive the
expiration or te/m.nration of this Agreement.

10.  Notices. All notices relating to this Agreement or required by the AHP Regulations shall
be in writing and shall be deemed properly given when personally delivered to the Party entitled
to receive the notice, or three(2) days after the same is sent by registered or certified U.S. mail,
postage prepaid, or by overnign? courier properly addressed to the Party entitled to receive such
notice at the addresses below; Drovided that recurring reports, certifications and ordinary
communications shall be permitted tc br; transmitted electronically. Any Party may, at any time,
give notice in writing to the other Paitizs of a change of its address for the purpose of this
Section 10. Notices, requests and demands shall be addressed as follows:

If to Owner: Heait’s Place, LP
2001 Waokegan Road
P.O. Box 436
Techney, llkizo1s 60082
Attention: Richard Koenig

NEF Assignment Corporziion
10 South Riverside Plaza
Suite 1700

Chicago, Illinois 60606
Attn: General Counsel

If to Sponsor: Housing Opportunity Development
Corporation
2001 Waukegan Road
P.O. Box 480
Techney, Ilinois 60082
Attention: Richard Koenig

If to Bank: Village Bank & Trust
234 West Northwest Highway
Arlington Heights, [tlinois 60004
Attention: Stephanie Molster
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If to Chicago Bank: Federal Home Loan Bank of Chicago
200 E. Randolph Drive
Chicago, Illinois 60601
Attention: Community Investment
Department

11.  Certifications. Owner and Sponsor hereby certify to Bank as follows:

(a) all tl:= units in this Project will be open to income-qualified households without regard
to sex, race, creed, religion, sexual orientation, or type or degree of disability.

(b) the AHP Subsidy shall only be for uses authorized under Part 1291 of the Affordable
Housing Regulations.

12.  Joint and Several. The cvligations of Owner and Sponsor hereunder are joint and several.

13.  Successors and Assigns. Therights and obligations of the parties to this Agreement shall
inure to the benefit of, and shall be bindmg xpon, their respective successors and assigns.

14.  Severability. In the event any prov.sion of this Agreement shall be held invalid or
unenforceable by any court of competent jurisdictior, such holding shall not invalidate or render
unenforceable any other provision hereof.

15.  Execution of Counterparts. This Agreement may oe simultaneously executed in several
counterparts, each of which shall be an original and all of which shall constitute but one and the
same instrument.

16.  Modification, Waiver and Termination. This Agreement and cac!i provision hereof may
be modified, amended, changed, altered, waived, terminated or discharged unly by a written
instrument signed by the parties hereto.

17. Goveming Law. This Agreement shall be govermned exclusively by and ceustrued in
accordance with the applicable laws of the State of Illinois.

18.  Headings. The headings of sections and paragraphs in this Agreement are for
convenience only and shall not be construed to limit or define the content, scope or intent of the
provisions hereof. As used in this Agreement, the singular shall include plural, and masculine,
feminine and neuter pronouns shall be fully interchangeable, where the context so requires.

19.  Nature of Remedies. Bank's remedies under this Agreement and any other document
executed in connection with the AHP Subsidy shall be cumulative and concurrent and may be
pursued singly, successively, or together against any or all of Sponsor, Owner and any other
Obligors, and Bank may resort to every other right or remedy available at law or in equity
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without first exhausting the rights and remedies contained herein. Failure of Bank, for any
period of time or on more than one occasion, to exercise any option hereunder shall not
constitute a waiver of the right to exercise the same at any time during the continued existence of
the Event of Default or in the event of any subsequent Event of Default. Bank shall not by any
other omission or act be deemed to waive any of its rights or remedies hereunder unless such
waiver 1s In writing and signed by Bank, and then only to the extent specifically set forth therein.
A waiver in cormection with one event shall not be construed as continuing or as a bar to or as a
waiver of any right or remedy in connection with a subsequent event,
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IN WITNESS WHEREOF, the parties have executed this Affordable Housing Program
Repayment Agreement as of the date first written above.

OWNER: BANK:
HEART’S PLACE LP, VILLAGE BANK & TRUST,
an Mllinois limited partnership an lllinois banking corporation
By:  Heart’sFlace GP, LLC, ]}‘ ; | L

an Illinois limitd liability company, By:.. "f.'é/g,&j/ Vol e THdl0

its general partrer Printed Na’me: Steaofrge e PLol SFC

Title: \_/ (N fafa ] cf et
By: Housing Oppe.wnity Development '
Corporation,

an [llinois not for proiit corporation,
its managing member

Name:
Title:

SPONSOR

HOUSING OPPORTUNITY DEVELOPMENT
CORPORATION,

an Illinois not-for-profit corporation

By:

, President
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STATE OF ILLINOIS )
) SS.
COUNTY OF COOK )
) ]

I, ?JJ\-‘?"?UU A LT g Notary Public in and for said County in the State
aforesaid, DO HEREBY CERTIFY THAT\lelyine jMelclkeipersonaily known to me and
known by me to be an Authorized Signer for VILLAGE BANK & TRUST (“Bank”) and the
same person in-whose name the above and foregoing instrument is executed, appeared before me
this day in person and acknowledged that she signed and delivered the said instrument as her free
and voluntary act, 20d as the free and voluntary act of said Bank for the uses and purposes
therein set forth.

GIVEN ‘under- my hand and Notaial Seal this (57 day of

MAY 2019.

y ff_. o
; )a.{,'é.&"ﬁ,(,.——w j.-‘ -32(.».,&-.4-(
Notary Public . s

-

OFFICIAL SEAL
Y pATRICIA A BIELAT o

A 20 / v Public. State of Hllinois "
e Notary Public. 508 Sianoro21 &
| My Commission EXpires 02/20/2021

My Commission Expires:

STATE OF ILLINOIS )
) SS
COUNTY OF )y
I , a Notary Public, in and for said County, in the ¥:at aforesaid,
DO HEREBY CERTIFY that , Who is personally known to me to be the sazme person

whose name is subscribed to the foregoing instrument as the of Housing Oppotiunity
Development Corporation, the managing member of HEART’S PLACE GP, LLC, general
partner of HEART’S PLACE, LP, an lllinois limited partnership (“Owner™), appeared before
me this day in person and acknowledged that  signed and delivered the said instrument as
__own free and voluntary act and as the free and voluntary act of said corporation on behalf
of Owner for the uses and purposes therein.

Given under my hand and notarial seal this day of , 2019.

Notary Public
My Commission Expires:
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IN WITNESS WHEREOF, the parties have executed this Affordable Housing Program
Repayment Agreement as of the date first written above.

OWNER: BANK:
HEART’S PLACELP, VILLAGE BANK & TRUST,
an Illinois limited partnership an [llinois banking corporation

By: reat’s Place GP, LLC,

an 1linois limited liability company, By:
its genera) partner Printed Name:
Title:
By: Hovsing Opportunity Development
Corporation,
an [linoiszet for profit corporation,
its managing rienber

Name: Richard Koemg
Title: Executive Director

SPONSOR

HOUSING OPPORTUNITY DEVELOPMENT
CORPORATION,

an Illinois not-for-profit corporation

By/’///

e 3 T
Name: Richard Koenig
Title: Executive Director
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STATE OF ILLINOIS )

) SS.
COUNTY OF COOK )
I, , a Notary Public in and for said County in the State
aforesaid, DO HEREBY CERTIFY THAT personally known to me and

known by me to be an Authorized Signer for VILLAGE BANK & TRUST (“Bank”) and the
same person in whose name the above and foregoing instrument is executed, appeared before me
this day in person and acknowledged that she signed and delivered the said instrument as her free
and voluntary act, and as the free and voluntary act of said Bank for the uses and purposes
therein set forth.

GIVEN under my hand and Notarial Seal this day of

YA

Notary Public
My Commission Expires:

STATE OF ILLINOIS )
SS

p—

COUNTY OF COOK )

I, ZM» /’Z‘( Z , @ Notary Public, in and for said Corinty, in the State aforesaid,
DO HEREBY CERTIFY that Richard Koenig, who is personally knowii to me to be the same
person whose name is subscribed to the foregoing instrument as the Exccutive Director of
Housing Opportunity Development Corporation, the managing member of FEART’S PLACE
GP, LLC, general partner of HEART’S PLACE, LP, an Illinois limited partnershin (“Owner”),
appeared before me this day in person and acknowledged that he signed and deliverzd the said
instrument as his own free and voluntary act and as the free and voluntary act of said corporation
on behalf of Owner for the uses and purposes therein.

Given under my hand and notarial seal this _/S¥4 day of ZZ?% , 2019.

otary Public” =~

My Commission Expires:
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STATE OF ILLINOIS )

a
COUNTYOF ‘ecix )

I, Folaaric /Z’f“ < , 4 Notary Public, in and for said County, in the State aforesaid,
DO HEREBY CERTIFY that , Who is personally known to me
to be the same pecscn whose name is subscribed to the foregoing instrument as the President of
HOUSING OPPOI*TUNITY DEVELOPMENT CORPORATION, appeared before me this
day in person and acknow.edged that he/she signed and delivered the said instrument as his/her
own free and voluntary act and as the free and voluntary act of said corporation for the uses and
purposes therein.

Given under my hand and notarial scal this /Sha day of I ﬁ-vz , 2019,

L

&
f///%l __/ ’/w_l\

" Notary Public” -

My Commission Expires:

"OFFICIAL SEAL"
LAURA RUIZ

Notary Public, State of iinois
My Commission Expires 11/3/2022

e NE ARAA,
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EXHIBIT A
LEGAL DESCRIPTION

Lot 1 in Hearts Place Resubdivision, being a resubdivision of lots 2 and 3 in Hardee’s Dundee
road Resubdivision; being a subdivision of parts of the Northwest 1/4 of the Northwest 1/4 and
the North 1/2 of the Southwest 1/4 of the Northwest 1/4 of Section 8, Township 42 North, Range
11 East of the Third Principal Meridian, according to the Plat thereof recorded July 30, 2018 as
document 1821145026, in Cook County, Illinois.

Address: 5 ¥West Dundee Road and 120 W. Boeger Drive, Arlington Heights, Illinois

PIN Number: (:3-8-100-053-0000
02-0%-100-054-0000

10



