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MORTGAGE,
ASSIGNMENT OF RENTS, SECURITY AGREEMENT
AND FIXTURE FILING

THIS MORTGAGE, ASSIGNMENT OF RENTS, SECURITY
AGREEMENT AND FIXTURE FILING (the “Mortgage™) is made as of thenﬂ_Q -day of
June, 2019, by RTA WHEELING, LLC, a Delaware limited liability company, whose
address 13 /ittention: Michael B, Earl, 2082 Michelson Drive, Suite 400, Irvine, California
92012 ana’ RTA BUTTERFIELD, LLC, a Delaware limited liability company, whose
address is Auwenton: Michael B, Earl, 2082 Michelson Drive, Suite 400, Irvine, California
92612 (herein chilzctively referred to as the “Borrower™) as mortgagor, in favor of
AMERICO FINANZJAL LIFE AND ANNUITY INSURANCE COMPANY, whose
address is 300 West'i1th Street, Kansas City, Missouri 64105 (herein “Lender”) as
mortgagee.

In consideration of the.indebtedness herein recited and the trust herein created,
Borrower mortgages, warrants, granis, conveys, and assigns to Lender, the following
described property located in Wheelin;;-Cook County, State of 1llinois and Mundelein,
Lake County, State of Illinois:

All of that real estate described on Exinibit “A” attached hereto and incorporated
herein by this reference as though fully set forh,

TOGETHER with all buildings, improvements and-tenements now or hereafter
erected on the property, and all heretofore or hereafter vacated alleys and streets abutting
the property, and all easements, rights, appurtenances, rerts (subject however to the
assignment of rents to Lender herein), royalties, mineral, oil ans gas rights and profits,
water, water rights, and water stock appurtenant to the propert, and all fixtures,
machinery, equipment, engines, boilers, incinerators, building materials, appliances and
goods of every nature whatsoever now or hereafter located in, or on, or used, 4 intended to
be used in connection with the property, including, but not limited to, ibose for the
purposes of supplying or distributing heating, cooling, electticity, gas, water, air-a: light;
and all elevators, and related machinery and equipment, fire prevention and extinguishing
apparatus, security and access control apparatus, plumbing, bath tubs, water heaters, water
closets, sinks, ranges, stoves, refrigerators, dishwashers, disposals, washers, dryers,
awnings, storm windows, storm doors, screens, blinds, shades, curtains and curtain rods,
mirrors, cabinets, paneling, rugs, attached floor coverings, fumiture, pictures, antennas,
trees and plants; all of which, including replacements and additions thereto, shall be
deemed to be and remain a part of the real property covered by this Mortgage; and all of
the foregoing, together with said property are herein referred to as the “Property”.

31221657v.1
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TO SECURE TO LENDER: (a) the repayment of the indebtedness evidenced by
Borrower’s Promissory Note dated as of this same date (the “Note”) in the principal
amount of Six Million Seven Hundred Twenty Thousand and No/100 Dollars
($6,720,000.00) with interest thereon, and all renewals, extensions and modifications
thereof; (b) the repayment of any future advances, with interest thereon, made by Lender to
Borrower prior to the matunity date of the Note, which 1s June 1, 2034 (herein “Future
Advances”) (see Section 30 hereof for additional provisions relating to Future Advances);
{c} the payment of all other sums, with interest thereon, advanced in accordance herewith
to protect the security of this Mortgage; and (d) the performance of the covenants and
agreements of Borrower herein and/or in any other loan document (the Note, this Mortgage
and all ‘otiicr agreements given in regard to the Note are collectively referred to herein as
the “Loan Povuments”; the loan described in the Loan Documents is herein the “Loan”)
pertaining to the Note.

Borrower covenants that Borrower is lawfully seised of the estate hereby conveyed
and has the right o grant, convey and assign the Property, that the Property is
unencumbered, and that ‘Borrower will warrant and defend generally the title to the
Property against all claims an4 dzmands, subject to those exceptions to title which are
listed on Exhibit “B” attached liereto and incorporated herein by this reference (the
“Permitted Exceptions”).

Borrower and Lender covenant and agrze as follows:

1. Payment of Principal and Invezest. Borrower shall promptly pay when
due the principal of and interest on the indebtedress evidenced by the Note, any
prepayment and late charges provided in the Note and 21l other amounts secured by this
Mortgage.

2. Funds For Taxes, Insurance and Other Charges

(a) Subject to applicable law or to a written ‘waiver by Lender,
Borrower shall pay to Lender on the day monthly installments of principal or interest are
payable under the Note (or on another day designated in writing by Leader), until the
Note is paid in full, a sum (herein “Funds™) equal to one-twelfth (1/12) of (a; the yearly
taxes and general or special assessments which may be levied on or assessed agzinst the
Property, and (b) the yearly premium installments for fire and other hazard insurance, rent
loss or business income insurance and such other insurance covering the Property as
Lender may require pursuant to Section 5 hereof. Except as otherwise provided in a
written waiver given by Lender, any waiver by Lender of a requirement that Borrower
pay such Funds may be revoked by Lender, in Lender’s sole discretion, at any time upon
notice in writing to Borrower. Lender may require Borrower to pay to Lender, in
advance, such other Funds for other taxes, charges, premiums, assessments and
impositions in connection with Borrower or the Property which Lender shall reasonably
deem necessary to protect Lender’s interests (herein “Other Impositions”). Unless

31221657v.1
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otherwise provided by applicable law, Lender may require Funds for Other Impositions to
be paid by Borrower in a Jump sum or in periodic installments, at Lender’s option.

(b) The Funds shall be held in an institution(s) the deposits or accounts
of which are insured or guaranteed by a Federal or state agency (including Lender if
Lender is such an institution). Lender shall apply the Funds to pay said rates, rents, taxes,
assessments, insurance premiums and Other Impositions so long as an Event of Default
has not occurred and is not continuing. Lender shall make no charge for so holding and
applying the Funds, analyzing said account or for verifying and compiling said
assessments and bills, unless Lender pays Borrower interest, earnings or profits on the
Funds‘and applicable law permits Lender to make such a charge. Borrower and Lender
may agree i writing at the time of execution of this Mortgage that interest on the Funds
shall be paid 0 Borrower, and unless such agreement is made or applicable law requires
interest, earnings cr.profits to be paid, Lender shall not be required to pay Borrower any
interest, earnings or profits on the Funds. Lender shall give to Borrower, without charge,
an annual accounting of the Funds in Lender’s normal format showing credits and debits
to the Funds and the purpese tor which each debit to the Funds was made. The Funds are
hereby pledged as additional sccuiity for the sums secured by this Mortgage.

(c)  If the amouni o1 the Funds held by Lender at the time of the annual
accounting thereof shall exceed the aiiount reasonably deemed necessary by Lender to
provide for the payment of taxes, essevsments, insurance premiums and Other
Impositions, as they fall due, such excess shall be credited to Borrower on the next
monthly installment or installments of Funds due - If at any time the amount of the Funds
held by Lender shall be less than the amount reasonahly deemed necessary by Lender to
pay taxes, assessments, insurance premiums and Orhor Impositions, as they fall due,
Borrower shall pay to Lender any amount necessary to make up the deficiency within ten
(10) business days after notice from Lender to Borrower requesting payment thereof.

(d) Upon the occurrence and during the continuance of an Event of
Default, Lender may apply, in any amount and in any order as Lender shall determine in
Lender’s sole discretion, any Funds held by Lender at the time of app’icaiion (1) to pay
taxes, assessments, insurance premiums and Other Impositions which are” now or will
hereafter become due, or (ii) as a credit against sums secured by this Mortgzge. Upon
payment in full of all sums secured by this Mortgage, Lender shall refund to Berrower
any Funds held by Lender.

3. Application of Payments. Unless applicable law provides otherwise, all
payments received by Lender from Borrower under the Note or this Mortgage shall be
applied by Lender in the following order of priority: (i) interest payable on the Note; (i1)
principal of the Note, if any; (iii) amounts payable to Lender by Borrower under Section 2
hereof, (iv) interest payable on advances made pursuant to Section 8 hereof; (v} principal
of advances made pursuant to Section 8 hereof; and (vi) any other sums secured by this
Mortgage in such order as Lender, at Lender’s option, may determine; provided, however,
that Lender may, at Lender’s option, apply any sums payable pursuant to Section 8 hereof

-3
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prior to interest on and principal of the Note, but such application shall not otherwise affect
the order of priority of application specified in this Section 3.

4. Charges; Liens. Borrower shall pay prior to delinquency all water and
sewer bills, property taxes, general and special assessments, premiums, and Other
Impositions attributable to the Property at Lender’s option in the manner provided under
Section 2 hereof or, if not paid in such manner, by Borrower making payment, when due,
directly to the payee thereof, or in such other manner as Lender may designate in writing.
Borrower shall promptly furnish to Lender all notices of amounts due for property taxes
under this. Section 4, and in the event Borrower shall make payment directly, Borrower
shall protaptly furnish to Lender receipts evidencing such payments, Within twenty (20)
days obtainung knowledge of such a filing, Borrower shall discharge any lien which has, or
may have, pricaty over or equality with, the lien of this Mortgage (other than liens for the
current year’s real cstate taxes and special assessments), and Borrower shall pay, when
due, the claims of ‘al! persons supplying labor or materials to or in connection with the
Property; provided, haowever, Borrower may, in accordance with applicable law, contest
the lien of any such taxes or'cidims of suppliers or materialmen, but in such case Borrower
agrees to and hereby does indemnify, defend and save Lender harmless from and against
any and all claims, assertions—(iiicluding any assertions of superior priority to this
Mortgage), losses, costs, and expensesiof any kind whatsoever in connection the taxes or
mechanic’s liens which Borrower is disputing. Lender shall have the right to impose
reasonable requirements on Borrower with regard to any outstanding and unpaid taxes
and/or mechanic’s liens of which the holder asseérts priority over the lien of this Mortgage,
including, for example (but not by way of limitation) a requirement that Borrower pledge
additional collateral, post security in the form of ‘cashor a letter of credit, or other such
requirement, until the dispute involving such taxes a»g/or mechanic’s liens is fully and
finally resolved without jeopardy to the lien of this Moitgage. Without Lender’s prior
written permission, Borrower shall not allow any lien interior to this Mortgage to be
perfected against the Property.

5. Property Insurance.

(a)  Borrower shall keep, or shall cause the tenant of the Troperty to
keep, the improvements now existing or hereafter erected on the Propertv; and any
fixtures and personal property in which a security interest is granted herein, msured by
carriers at all times reasonably satisfactory to Lender against loss covered by the
following types of insurance coverages: (1) fire and extended or “all risk” coverage in the
full amount of the insurable replacement value of all improvements not including the
land; (ii) public liability coverage; (iii} business income coverage and/or rental value
coverage, respectively; (iv) vandalism, malicious mischief, and sprinkler leakage
coverage, by endorsement; (v) boiler insurance, where applicable, and in amounts related
to the exposure; (vi) so called “dram shop” insurance if alcoholic beverages are sold on
the Property; and (vii) evidence of flood insurance through the National Flood Insurance
Program or evidence satisfactory to Lender that the Property is not within the boundaries
of any 100 year (or more frequent) flood plain designated by the National Flood Insurance

-4 -
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Program and such other hazards, casualties, liabilities and contingencies as Lender shall
reasonably require and in such amounts and for such periods as Lender shall reasonably
require.  All premiums on insurance policies shall be paid, prior to delinquency, at
Lender’s option, in the manner provided under Section 2 hereof, or by Borrower making
payment, when due, directly to the carer, or in such other manner as Lender may
designate in writing.

(b)  All insurance policies and renewals thereof shall be in a form
reasonably acceptable to Lender and shall name Lender as an additional insured, with a
separation of insureds clause, sometimes also called a “severability of insureds™ or “cross-
liability*.<lause, a waiver of subrogation provision, a full replacement cost endorsement
and a provision that the Lender should be notified in case of canceliation. Generaily the
amount of the insurance shall be sufficient to preclude any mortgagor from being a co-
insurer of any part of the risk. However, where co-insurance applies, the amount of
coverage shall, ai 21l times be maintained in the proper ratio of replacement value
specified in the co-iusurance clause. An “agreed amount” endorsement shall also be
required. Borrower shal! zroanptly furnish to Lender all renewal notices and all receipts
of paid premiums, and copies o1 any insurance policies upon request. At least thirty (30}
days prior to the expiration date-of a policy(ies), Borrower shall deliver to Lender a
renewal policy(ies) in form satisfactory to Lender.

(¢) In the event of loss, Borrower shall give written notice to the
insurance carrier and to Lender promptly upan becoming aware of the same. Borrower
hereby authorizes and empowers Lender, as attomey-in-fact for Borrower, to make proof
of loss, to adjust and compromise any claim under insurance policies, to appear in and
prosecute any action arising from such insurance poiicies, to collect and receive insurance
proceeds, and to deduct therefrom Lender’s reasonable 0wt of pocket expenses incurred in
the collection of such proceeds; provided however, that noihing contained in this Section
5 shall require Lender to incur any expense or take any actien‘nereunder. Provided no
Event of Default has occurred and is continuing hereunder, all insurarice proceeds shall be
made available to Borrower for restoration of the Property (or, with respect to business
interruption insurance, for the payments of amounts owing under the _oa1 Documents,
when due and payable), subject to the following conditions: (a) proceeds disbursed do not
exceed 100% of the costs actually incurred; (b) the proceeds will be disbuzsed under
procedures established by the Lender; which shall include an administrative fee/cqual to
$500 for every disbursement or partial disbursement of the proceeds; (c) the loan to value
ratio of the restored Property as reasonably determined by Lender is not more than 75%;
and (d) the projected net operating income from the Property following such repair (less
structural/replacement reserves) is sufficient to service the Loan as reasonably determined
by Lender. Any net proceeds remaining after the restoration of the Property as
contemplated herein shall be either retained by Lender and applied to the debt at Lender’s
sole and absolute discretion, or returned to Borrower for such purposes as Lender may
designate.

31221657v.1
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(d) In the event of any casualty to or destruction of the Property, the
Property shall be restored to the equivalent of its original condition or such other
condition as Lender may approve in writing, such approval not to be unreasonably
withheld or conditioned. If the cost to repair or restore the Property is less than
$50,000.00, as determined by the good faith estimate of an independent unrelated general
contractor or architect familiar with construction costs in the vicinity of the Property, and
if an Event of Default has not occurred and is not continuing, Borrower shall have the
right to receive the insurance proceeds and perform the repairs or restoration without the
supervision of or involvement of Lender, subject to Lender’s right to inspect and approve
the fina! repairs. In all other cases Lender may, at Lender’s option, condition
disburserient of said proceeds on Borrower’s payment into escrow with Lender the full
amount of ali deductible(s) on the applicable insurance policy(ies), Lender’s approval,
which approyal shall not be unreasonably withheld, conditioned or delayed, of such plans
and specifications of an architect satisfactory to Lender, contractor’s cost estimates,
architect’s certificatcs waivers of liens, sworn statements of mechanics and materialmen
and such other evidence of costs, percentage completion of construction, application of
payments, and satisfaction-o {iens as Lender may reasonably require. Any disbursements
approved by Lender shall fi'st disburse the amounts deposited by Borrower for the
amount of deductible(s) on appiicable insurance policy(ies), and thereafter the insurance
proceeds themselves. If the insuraac: proceeds are applied to the payment of the sums
secured by this Mortgage, any such application of proceeds to principal shall not extend
or postpone the due dates of the monthly irnstallments referred to in Sections | and 2
hereof or change the amounts of such instailpients. If the Property is sold pursuant to
Section 26 hereof or if Lender acquires title to the Property, Lender shall have all of the
right, title and interest of Borrower in and to apy, insurance policies and unearned
premiums thereon and in and to the proceeds resulting trom any damage to the Property
prior to such sale or acquisition.

0. Preservation and Maintenance of Property; Envirsnmental Covenants.

(a) Borrower (i) shall not commit waste or permit_impairment or
deterioration of the Property, (ii) shall not abandon or permit the abandcnment of the
Property, (iii) shall, subject to the provisions of Sections 5 and 11 of fiis® Mortgage,
restore or repair promptly and in a good and workmanlike manner all or any part of the
Property to the equivalent of its then existing condition, or such other condition as Lender
may reasonably approve in writing, in the event of any damage, injury or loss thereto,
whether or not insurance proceeds are available to cover in whole or in part the costs of
such restoration or repair (provided any insurance proceeds or condemnations awards
which are available shall be made available for repair or restoration as required by
Sections 5 and 11 of this Mortgage), (iv) shall keep the Property, including improvements,
fixtures, equipment, machinery and appliances thereon in good repair and shall replace
fixtures, equipment, machinery, appliances and other personal property on the Property
when necessary or appropriate, with items of equal or greater value and utility, (v) shall
comply with all laws, ordinances, regulations and requirements of any governmental body
applicable to the Property or any insurer holding any policies respecting the Property or

-6-
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any part thereof (except that Borrower shail have the right to contest in good faith any
claimed violation of any laws, ordinances, regulations and requirements if Borrower
believes in good faith that a citation or claim of such a violation is incorrect, and
Borrower fully and timely complies with any final determination which is made as a result
of Borrower’s efforts to contest the claim of violation; Borrower agrees to defend and
indemnify Lender against any claims, losses, damages or liabilities which may accrue as a
result of Borrower’s contesting of such claimed violations, and to not allow any lease to
be terminated or any tenant to abate or suspend rent payments or any other performance
of lease obligations during the time period of Borrower’s contest of such claim of
violation}. (vi) if Borrower is not managing the Property, shall provide for professional
managenicnt of the Property by a professional property manager reasonably satisfactory
to Lender pursuant to a contract approved by Lender in writing, unless such requirement
shall be waived by Lender in writing, and (vii) shall give notice in writing to Lender of
and, unless otherwise directed in writing by Lender, appear in and defend any action or
proceeding purporting to affect the Property, the security of this Mortgage or the rights or
powers of Lender. “Without Lender’s prior written consent, which consent shall not be
unreasonably withheld, neithier Borrower nor any tenant or other person shall remove,
demolish or alter any improveinent owned by Borrower now existing or hereafter erected
on the Property or any fixture, couaipment, machinery or appliance owned by Borrower in
or on the Property except when incident to the replacement of fixtures, equipment,
machinery and appliances with items o1 like kind.

(b) In addition to Borrower’s covenants and agreements above,
Borrower further covenants and agrees that Borcower shall not:

(1) cause or permit the presence, use, generation, manufacture,
production, processing; installation, release, discharge, storage (including
aboveground and underground storage tanks for petrolenm or petroleum products),
treatment, handling, or disposal of any Hazardous Materizis (as defined below)
(excluding the safe and lawful use and storage of quantities ot Hazardous Materials
customarily used in the operation and maintenance of comparable properties or for
normal household purposes) on or under the Property, or in any way affecting the
Property or its value, or which may form the basis for any presenl or future
demand, claim or liability relating to contamination, exposure, cleanup or other
remediation of the Property; or

(ii)  cause or permit the transportation to, from or across the
Property of any Hazardous Material (excluding the safe and lawful use and storage
of quantities of Hazardous Materials customarily used in the operation and
maintenance of comparable properties or for normal household purposes); or

(i)  cause or exacerbate any occurrence or condition on the
Property that is or may be in violation of Hazardous Materials Law (as defined
below).

312216571
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The matters described in (i), (ii) and (iii) above are referred to collectively below as
“Prohibited Activities or Conditions”.

(c) Except with respect to any matters which have been disclosed in
writing by Borrower to Lender prior to the date of this Mortgage, or matters which have
been disclosed in an environmental assessment report of the Property received by Lender
prior to the date of this Mortgage (which report must be performed by an environmental
professional reasonably acceptable to Lender), Borrower represents and warrants that it
has not at any time caused or knowingly permitted any Prohibited Activities or Conditions
and to its knowledge, no Prohibited Activities or Conditions exist or have existed on or
under «he-’roperty. Borrower shall take all appropriate steps (including but not limited to
appropriate-icase provisions) to prevent its employees, agents, and contractors, and all
tenants and otiie- occupants on the Property, from causing, permitting or exacerbating any
Prohibited Activiites or Conditions.

(d) i1 Borrower has disclosed that Prohibited Activities or Conditions
exist on the Property, Eorcewer shall comply in a timely manner with, and cause all
employees, agents, and contraciors of Borrower and any other persons present on the
Property to so comply with, {1)-any program of operations and maintenance (*“O&M
Program”) relating to the Propeity that 1s acceptable to Lender with respect to one or
more Hazardous Materials (which OXM Program may be set forth in an agreement of
Borrower (an “O&M Agreement”) and al' other obligations set forth in any O&M
Agreement, and (2) all Hazardous Materials Laws. Any O&M Program shall be
performed by qualified personnel. All costs ard <xpenses of the O&M Program shall be
paid by Borrower, including without limitation ender’s reasonable fees and costs
incurred in connection with the monitoring and réview of the O&M Program and
Borrower’s performance thereunder. 1f Borrower fails to tiniely commence or diligently
continue and complete the O&M Program and comply witiany O&M Agreement, and if
such failure continues for a period of twenty (20} days after BorrGwer has received notice
of such failure, then Lender may, at Lender's option, declare ali bt the sums secured by
this Mortgage to be immediately due and payable, and Lender may 1avoke any remedies
permitted by Section 26 of this Mortgage.

(¢)  Borrower represents that, except as may be set forth-17i the loan
policy of title insurance issued to Lender, Borrower has not received, and has no
knowledge of the issuance of, any written claim, citation or notice of any pending or
threatened suits, proceedings, orders, or governmental inquiries or opinions involving the
Property that allege the violation of any Hazardous Materials Law (“Governmental
Actions”). '

(f)y  Promptly after becoming aware of any such items, Borrower shall
notify Lender in writing of (i) the occurrence of any Prohibited Activity or Condition on
the Property; (ii) Borrower’s actual knowledge of the presence on or under any adjoining
property of any Hazardous Materials which can reasonably be expected to have a material
adverse impact on the Property or the value of the Property, discovery of any occurrence

-8 -
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or condition on the Property or any adjoining real property that could reasonably be
expected to cause any restrictions on the ownership, occupancy, transferability or use of
the Property under Hazardous Materials Law. Borrower shall cooperate with any
governmental inquiry, and shall comply with any governmental or judicial order which
arises from any alleged Prohibited Activities or Conditions; (iii) any Governmental
Action; and (iv) any claim made or threatened by any third party against Borrower,
Lender, or the Property relating to loss or injury resulting from any Hazardous Materials.
. Any such notice by Borrower shall not relieve Borrower of, or result in a waiver of any
obligation of Borrower under this Section 6.

(g) Borrower shall pay promptly the reasonable costs of any
environmerial audits, studies or investigations (including but not limited to advice of
legal counsel}ard the removal of any Hazardous Materials from the Property required by
Lender as a cond:oon of 1its consent to any sale or transfer under Section 21 of this
Mortgage of all or any part of the Property or any transfer occurring upon a foreclosure or
a deed in lieu of forcclosure or any interest therein, or required by Lender following a
reasonable determination by Lender that there may be Prohibited Activities or Conditions
on or under the Property. If Lindsr reasonably believes Hazardous Materials exist on the
Property in violation of Hazaravus Materials Law, or if an Event of Default has occurred,
Lender shall have the right, but @o: the obligation, to perform such environmental
investigations or removals that Lender may reasonably deem necessary or appropriate to
address or investigate the existence on the Property of a Prohibited Activity or Condition.
Borrower authorizes Lender and its employces, agents and contractors to enter onto the
Property for the purpose of conducting such erivizonmental audits, studies, investigations
and removals as provided in this paragraph (g). Anv/uch reasonable costs and expenses
incurred by Lender as provided in this paragraph (g).(/s<ciuding but not limited to fees and
expenses of attorneys and consultants, whether incurred il coanection with any judicial or
administrative process or otherwise} which Borrower fails to-gay promptly shall become
immediately due and payable and shall become additional ind<pizdness secured by this
Mortgage pursuant to Section 8 of this Mortgage.

(h)  Borrower shall indemnify, defend and hold harmless ender and its
officers, directors, trustees, employees, and agents from and against a'i proceedings
(including but not imited to Govermment Actions), claims, damages, penaltics; costs and
expenses (including without limitation reasonable fees and expenses of attorr.eys and
expert witnesses, investigatory fees, and cleanup and remediation expenses, whether or
not incurred within the context of the judicial process), arising directly or indirectly from
(i) any breach in any material respect of any representation, warranty, or obligation of
Borrower contained in this paragraph 6 or (ii) the presence or alleged presence of
Hazardous Materials on or under the Property.

(i)  The term “Hazardous Materials,” for purposes of this Section 6,
includes petroleum and petroleum products, flammable explosives, radioactive materials
(excluding radioactive materials in smoke detectors), polychlorinated biphenyls, lead,
asbestos in any form that is or could become friable, hazardous waste, toxic or hazardous

-9.
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substances or other related materials whether in the form of a chemical, element,
compound, solution, mixture or otherwise including, but not limited to, those materials
defined as “hazardous substances,” “extremely hazardous substances,” “hazardous
chemicals,” “hazardous materials,” “toxic substances,” *“solid waste,” “toxic chemicals,”
“air pollutants,” “toxic pollutants,” “hazardous wastes,” “extremely hazardous waste,” or
“restricted hazardous waste” by Hazardous Materials Law or regulated by Hazardous
Materials Law in any manner whatsoever.

b 1% I L

() The term “Hazardous Materials Law,” for the purposes of this
Section A, means all federal, state, and local laws, ordinances and regulations and
standardsy rules, policies and other binding governmental requirements and any court
judgments applicable to Borrower or to the Property relating to industrial hygiene or to
environment2! or unsafe conditions or to human health including, but not limited to, those
relating to the' weneration, manufacture, storage, handling, transportation, disposal,
release, emission or discharge of Hazardous Materials, those in connection with the
construction, fuel supply, nower generation and transmission, waste disposal or any other
operations or processes relatiig to the Property, and those relating to the atmosphere, soil,
surface and ground water, weilands, stream sediments and vegetation on, under, in or
about the Property.

(k)  The representatiugis, warranties, covenants, agreements, indemnities
and undertakings of Borrower contained in ttis Section 6 shall be in addition to any and
all other obligations and liabilities that Borrower may have to Lender under applicable
law.

(I)  The representations, warranties, ~evenants, agreements, indemnities
and undertakings of Borrower contained in this Section/o shall continue and survive as
long as the environmental liabilities set forth in this Szction 6 or in the separate
Environmental Indemnity Agreement signed this same date betweer Borrower and Lender
survive, notwithstanding the satisfaction, discharge, release, assignment, termination,
subordination or cancellation of the Mortgage or the payment in ful' of the principal of
and interest on the Note and all other sums payable under the Loan Documents or the
foreclosure of the Mortgage or the tender or delivery of a deed in lieu of forzciasure or the
release of any portion of the Property from the lien of this Mortgage, exceptwith respect
to any Prohibited Activities or Conditions or violation of any of the Hazardous Niaterials
Laws which first commences and occurs after the satisfaction, discharge, release,
assignment, termination or cancellation of this Mortgage following the payment in full of
the principal of and interest on the Note and all other sums payable under the Loan
Documents or which first commences or occurs after the actual dispossession from the
entire Property of the Borrower and all parties who are responsible hereunder or under the
separate Environmental Indemnity Agreement following foreclosure of this Mortgage or
acquisition of the Property by a deed in lieu of foreclosure. Nothing in the foregoing
sentence shall relieve the Borrower from any liability with respect to any Prohibited
Activities or Conditions or any violation of any Hazardous Materials Laws where such
Prohibited Activities or Conditions or violation of Hazardous Materials Laws commences
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or occurs, or is present as a result of, any act or omission by any party responsible therefor
under this Section 6 or in the separate Environmental Indemnity Agreement signed this
same date between Borrower and Lender, or by any person or entity acting on behalf of
such a party. In particular but without limitation, Borrower shall be and remain liable to
Lender for any contribution liability which may accrue in favor of Lender against
Borrower or which may be applicable under any federal, state or local law, ordinance,
rule, regulation or requirement relating to environmental condition.

7. Use of Property. Unless required by applicable law or unless Lender has
otherwise.agreed in writing, Borrower shall not allow changes in the use for which all or
any parc of the Property was intended at the time this Mortgage was executed. Borrower
shall not initiate or acquiesce in a change in the zoning classification of the Property
without Lender’s prior written consent.

8. Protection of Lender’s Security.

(a) If Borqwer fails to perform the covenants and agreements contained
in this Mortgage beyond ‘all apolicable notice and cure periods, or if any action or
proceeding is commenced which affects the Property or title thereto or the interest of
Lender therein, including, but et limited to, eminent domain, insolvency, code
enforcement, or arrangements or piecsedings involving a bankrupt or decedent, then
Lender at Lender’s option may make such-appearances, disburse such sums and take such
action as Lender reasonably deems necessaiy; to protect Lender’s interest, including, but
not limited to, (i) disbursement of attorney’s”fees and expenses, (ii) entry upon the
Property to make repairs, subject to reasonable prior potice given by Tenant to Landlord,
which Landlord agrees to supply to any tenants whose premises would be affected, (iii)
procurement of satisfactory insurance as provided in Section 5 hereof, and (iv) if this
Mortgage is on a leasehold, exercise of any option to renew orextend the ground lease on
behalf of Borrower and the curing of any default of Borrower-in<he terms and conditions
of the ground lease.

{b)  Any amounts disbursed by Lender pursuant to this Section 8, with
interest thereon, shall become additional indebtedness of Borrower secuszd by this
Mortgage. Unless Borrower and Lender agree to other terms of payment, suchamounts
shall be immediately due and payable and shall bear interest from the date of
disbursement at the rate stated in the Note unless collection from Borrower of interest at
such rate would be contrary to applicable law, in which event such amounts shall bear
interest at the highest rate which may be collected from Borrower under applicable law.
Borrower hereby covenants and agrees that Lender shall be subrogated to the lien of any
mortgage or other lien discharged, in whole or in part, by the indebtedness secured
hereby. Nothing contained in this Section 8 shall require Lender to incur any expense or
take any action hereunder.

9. Inspection. Lender may, subject to the rights of tenants, make or cause to

be made reasonable entries upon and inspections of the Property upon reasonable prior
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written notice and during normal business hours. So long as no Event of Default exists,
Borrower shall not be required to pay for any such entry or inspection.

10.  Books and Records; Financial Statements. Borrower shall keep and
maintain at all times at Borrower’s address stated below, or such other place as Lender
may approve in writing, complete and accurate books of accounts and records adequate to
reflect correctly the results of the operation of the Property and copies of all written
contracts, leases and other instruments which affect the Property. Such books, records,
contracts, leases and other instruments shall be subject to examination and inspection at
any reasonable time and upon prior reasonable notice by Lender. Borrower shall furnish to
Lender; within one hundred and twenty (120) days after the end of each calendar year
during the'tei of the Loan, financial statements, prepared on a modified cash basis, on the
Borrower andr').T Equity, LLC, a Delaware limited liability company (collectively the
“Responsible Pariy”); and on the operations of the Property, including a current rent roll,
certified to be true and accurate as of that date. If Borrower has committed a monetary
Event of Default h¢icunder or under any of the Loan Documents, and if Lender so
requests, then Borrower and tii¢ Responsible Party shall furnish to Lender the Responsible
Party’s most recently publishec quarterly global commercial real estate schedule covering
the operation of all commerciai mroperties (including vacant land) where the Borrower
and/or a Responsible Party is the genera! partner, member of a limited liability company,
or majority shareholder of any owningentity.

11. Condemnation. Borrower skal' notify Lender, promptly after becoming
aware of the same, of any action or proceedirg elating to any condemnation or other
taking, whether direct or indirect, of the Properiy, c¢ part thereof, and Borrower shall
appear in and prosecute any such action or proceeding iziiess otherwise directed by Lender
in writing. Borrower authorizes Lender, at Lender’s option, exercisable upon the
occurrence and during the continuance of an Event of Deinult, as attormey-in-fact for
Borrower, to commence, appear in and prosecute, in Lender’s or Borrower’s name, any
action or proceeding relating to any condemnation or other taking cf the Property, whether
direct or indirect, and to settle or compromise any claim in connection with such
condemnation or other taking. The proceeds of any award, payment or c.ain® for damages,
direct or consequential, in connection with any condemnation or other takiig, whether
direct or indirect, of the Property, or part thereof, or for conveyances in'lieu of
condemnation, are hereby assigned to and shall be paid to Lender subject, if this Moedtgage
is on a leasehold, to the rights of lessor under the ground lease. Borrower authorizes
Lender, and Lender shall (so long as no Event of Default exists) to apply such awards,
payments, proceeds or damages, after the deduction of Lender’s reasonable out of pocket
expenses incurred in the collection of such amounts (a) so long as no Event of Default has
occurred or is continuing, to restoration or repair of the Property or (b) if an Event of
Default has occurred or is continuing, at Lender’s option, to restoration or repair of the
Property or to payment of the sums secured by this Mortgage, whether or not then due, in
the order of application set forth in Section 3 hereof, with the balance, if any, to Borrower.
Unless Borrower and Lender otherwise agree in writing, any application of proceeds to
principal shall not extend or postpone the due date of the monthly installments referred to
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in Section 1 and 2 hereof or change the amount of such installments. Borrower agrees to
execute such further evidence of assignment of any awards, proceeds, damages or claims
arising in connection with such condemnation or taking as Lender may reasonably require.

12. Borrower and Lien Not Released. From time to time, Lender may, at
Lender’s option, without giving notice to or obtaining the consent of Borrower, Borrower’s
successors or assigns or of any junior lienholder or Guarantors (see definition in Section
18), without liability on Lender’s part and notwithstanding Borrower’s breach of any
covenant or agreement of Borrower in this Mortgage, extend the time for payment of said
indebtednsss or any part thereof, reduce the payments thereon, release anyone liable on
any of said indebtedness, accept a renewal note or notes therefor, agrees in writing with
Borrower w.nodify the terms and time of payment of said indebtedness, release from the
lien of this Maitgage any part of the Property, take or release other or additional security,
reconvey any pari oi the Property, consent to any resubdivision or platting of the Property,
consent to any rezonig, of the Property or neighboring properties, consent to the issuance
of any special use perumt or variance under any zoning ordinance, consent to the filing or
implementation of any plansed unit development district or other restrictions on the
Property, consent to a change ir thg general use of the Property, consent to the granting of
any easement, join in any extensiciyor subordination agreement, or agree in writing with
Borrower to modify the rate of interest or period of amortization of the Note or change the
amount of the monthly installments pzyable thereunder. Any actions taken by Lender
pursuant to the terms of this Section 12 shall not affect the obligation of Borrower or
Borrower’s successors or assigns to pay the sums secured by this Mortgage and to observe
the covenants of Borrower contained herein, skal' not affect the guaranty of any person,
corporation, partnership or other entity for payment of the indebtedness secured hereby,
and shall not affect the lien or priority of lien hereof ci2the Property. Borrower shall pay
Lender a reasonable service charge, together with suct title insurance premiums and
reasonable out of pocket attorney’s fees as may be incurred ai, Lender’s option, for any
such action if taken at Borrower’s request.

13.  Forbearance by Lender Not a Waiver. Any forbéarance by Lender in
exercising any right or remedy hereunder, or otherwise afforded by apylicaole law, shall
not be a waiver of or preclude the exercise of any right or remedy. The acteptance by
Lender of payment of any sum secured by this Mortgage after the due date of such
payment shall not be a waiver of Lender’s right to either require prompt payment viien due
of all other sums so secured or to declare a default for failure to make prompt payment.
The procurement of insurance or the payment of taxes or other liens or charges by Lender
shall not be a waiver of Lender’s right to accelerate the maturity of the indebtedness
secured by this Mortgage, nor shall Lender’s receipt of any awards, proceeds or damages
under Section 5 and [ 1 hereof operate to cure or waive Borrower’s default in payment of
sums secured by this Mortgage.

14, Estoppel Certificate. Borrower shall, within ten (10) days of a written
request from Lender, furnish Lender with a written statement, duly acknowledged, setting
forth the sums secured by this Mortgage, the current balance of the loan secured by this
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Mortgage, and to Borrower’s knowledge describe any right of set-off, counterclaim or
other defense which exists against such sums and the obligations of this Mortgage.

15, Uniform Commercial Code Security Agreement. This Mortgage is
intended to be a security agreement pursuant to the Uniform Commercial Code for any of
the 1tems specified above as part of the Property which, under applicable law, may be
subject to a security interest pursuant to the Uniform Commercial Code, and Borrower
hereby grants Lender a security interest in all of Borrower’s right, title and interest therein
as security for the obligations secured hereby. Borrower agrees that Lender may file this
Mortgage, or a reproduction thereof, in the real estate records or other appropriate index, as
a fixture fiiancing statement for any of the items specified above as part of the Property,
and Borrowei hereby authorizes Lender to do so. Any reproduction of this Mortgage or of
any other securiy agreement or financing statement shall be sufficient as a financing
statement. In additon, Borrower hereby authorizes Lender to prepare and file any and all
financing statements;” as well as extensions, renewals and amendments thereof, and
reproductions of this-viortgage in such form as Lender may require, to perfect a security
interest with respect to ‘sziiCitems in any public offices or records as Lender may
determine, and any such financing statements may describe the collateral as “all assets” or
“all personal property” or words-of similar import even if such description is broader than
the collateral granted in the Loar” Decuments or may describe the collateral more
particularly. Borrower shail pay all out oi pocket costs of filing such financing statements
and any extensions, rencwals, amendments: and releases thereof, and shall pay all
reasonable out of pocket costs and expenses of any record searches for financing
statements which Lender may reasonably require. . Without the prior written consent of
Lender, Borrower shall not create or suffer to be<created pursuant to the Uniform
Commercial Code any other security interest in said/items, including replacements and
additions thereto. Upon Borrower’s breach of any covenan: or agreement of Borrower
contained in this Mortgage, including the covenants to pay whren due all sums secured by
this Mortgage, Lender shall have the remedies of a secured parly under the Uniform
Commercial Code and, at Lender’s option, may also invoke the remedies provided in
Section 25 of this Mortgage as to such items. In exercising any of se.d remedies, Lender
may proceed against the items of real property and any items of personal prorerty specified
above as part of the Property separately or together and in any order whatsoeve:. without in
any way affecting the availability of Lender’s remedies under the Uniform Conmimercial
Code or of the remedies provided in Section 25 of this Mortgage.

16.  Leases of the Property. Borrower shall comply with and observe
Borrower’s obligations as landlord under all leases of the Property or any part thereof.
Borrower, at Lender’s request, shall furnish Lender with executed copies of all leases,
subleases, assignments, letter agreements, consents, amendments, modifications, extension
or renewal agreements and any other documents relating to such leases, which are now
existing or hereafter made, of all or any part of the Property. Borrower shall not, without
Lender’s prior written consent (which shall not be unreasonably withheld, conditioned or
delayed), modify, amend, terminate or cancel any lease. All leases hereafter entered into
by Borrower will be in form and substance subject to the prior written approval of Lender,

-14 -

31221657v.1



1917841185 Page: 16 of 39

UNOFFICIAL COPY

which approval shall not be unreasonably withheld, conditioned or delayed, but shall
otherwise be at the discretion of Lender. Notwithstanding the above, however, Lender’s
prior written approval shall not be required with respect to leases which (i) are for less than
fifteen percent (15%) of the total rentable square footage of the buildings on the Property,
(ii) have been negotiated at arm’s length upon market terms, and (iii) provide for a term of
five (5) years or less. All leases of the Property (or subordination, nondisturbance and
attornment agreements executed in connection therewith) shall specifically provide that
such leases are subordinate to this Mortgage; that the tenant shall attorn to Lender upon the
Lender’s acquiring any interest in the Property by foreclosure, deed in lieu of foreclosure
or otherwise; that the tenant agrees to execute such further evidences of attornment as
Lender ‘'may from time to time request; that the attormment of the tenant shall not be
terminated by foreclosure; and that Lender may, at Lender’s option, accept or reject such
attornment. Rorrower shall not, without Lender’s prior written consent, which will not be
unreasonably withiie!d, conditioned or delayed, (i) execute, modify, amend, surrender,
release a guarantor of, or terminate, either orally or in writing, any lease now existing or
hereafter made of all or any part of the Property in excess of fifteen percent (15%) of the
total rentable square footagc ot the buildings on the Property, (i1) permit an assignment or
sublease of such a lease or o/ ary part of the premises thereunder, or (iii) request or
consent to the subordination of aiy lease of all or any part of the Property to any lien
subordinate to this Mortgage. 1f Borrowzr becomes aware that any tenant proposes to do,
or is doing, any act or thing which nay give rise to any right of set-off against rent,
Borrower shall (1) take such steps as shall lbe 1easonabiy calculated to prevent the accrual
of any right to a set-off against rent, (ii) noti’y Lender thereof and of the amount of said
set-offs, and (iii) within ten (10) days after such accrual, reimburse the tenant who shall
have acquired such right to set-off or take such othersteps as shall effectively discharge
such set-off and as shall assure that rents thereafter due_shall continue to be payable
without set-oft or deduction.

Upon Lender’s request, Borrower shall assign to Lender, by written instrument
satisfactory to Lender, all leases now existing or hereafter made of all or any part of the
Property and all security deposits made by tenants in connection with such leases of the
Property. Upon assignment by Borrower to Lender of any leases of the Property, and upon
and during the continuance of an Event of Default, Lender shall have all of‘th< rights and
powers possessed by Borrower prior to such assignment and Lender shall have tne right to
modify, extend or terminate such existing leases and to execute new leases, in Leader’s
sole discretion,

17.  Remedies Cumulative. Each remedy provided in this Mortgage is distinct
and cumulative to all other rights or remedies under this Mortgage or afforded by law or
equity, and may be exercised concurrently, independently, or successively, in any order
whatsoever.

18.  Acceleration in Case of Borrower’s Insolvency. It shall be an Event of
Default under Section 25 hereunder if Borrower voluntarily files a petition under the
federal Bankruptcy Code, as such Code may from time to time be amended, or under any
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similar or successor federal statute relating to bankruptcy, insolvency, arrangements or
reorganizations, or under any state bankruptcy or insolvency act; or files an answer in an
involuntary proceeding admitting insolvency or inability to pay debts; or if Borrower fails
to obtain a vacation or stay of involuntary proceedings brought for the reorganization,
dissolution or liquidation of Borrower within ninety (90) days after the same are filed; or if
Borrower acquiesces in any plan of reorganization or arrangement or assignment for the
benefit of creditors; if Borrower is generally unable to pay its debts as they become due; or
if a trustee or receiver is appointed for Borrower or any part of Borrower’s property or any
part of the property of any guarantor of the Loan or any liabilities or potential liabilities
under the !.oan Documents (hereinafter a “Guarantor”), unless appointed at the direction
of Lender; or if the Property shall become subject to the jurisdiction of a federal
bankruptcy eourt or similar state court in any debtor relief or insolvency proceedings; or if
Borrower or 2y Guarantor shall make an assignment for the benefit of creditors; or if
there is an attachinesn*, execution or other judicial seizure of any portion of Borrower’s or a
Guarantor’s assets and such seizure is not discharged within thirty (30) days; or if any of
the Property or all ot-a substantial part of the assets of the Borrower or any Guarantor is
attached, seized, subjectea+0.a writ or distress warrant or are levied upon, unless the same
is released or dismissed withir” thirty (30) days. In any of such events, Lender may, at
Lender’s option, declare all of tiie'sums secured by this Mortgage to be immediately due
and payable without prior notice to Berrower, and Lender may invoke any remedies
permitted by Section 25 of this Mortgaze. Any reasonable out of pocket attorney’s fees
and other expenses incurred by Lender in ‘conaection with Borrower’s bankruptcy or any
of the other events described above shall be adritional indebtedness of Borrower secured
by this Mortgage pursuant to Section § hereof.

19.  Transfers of the Property or Renciicial Interests in Borrower;
Assumption.

(a) Upon the (i) sale, transfer, conveyance, assignnieni; or encumbrance (other
than as set forth in the Permitted Exceptions and otherwise as expressly permitted under
the terms hereof) of all or any part of the Property, or any interest therein, or any stock,
partnership, membership, beneficial or other ownership interests in Borrow:r (other than
limited partnership interests, if Borrower is a limited partnership); (ii) exscrien of any
lease which gives the lessee any option to purchase the Property or any par! thereof, or
(iii) commencement of any notice, action, or procedures which, if completed, would result
in the Property being converted to a condominium or cooperative form of ownership
without the prior written consent of Lender (any of such transfers 1s herein a “Prohibited
Transfer”), Lender may, at Lender’s option, declare all of the sums secured by this
Mortgage to be immediately due and payable, and Lender may invoke any remedies
permitted by Section 25 of this Mortgage. Notwithstanding the above, Borrower may sell
one of the two properties securing the Loan, subject to the following: (i) one-hundred
percent (100%) of the net proceeds of such sale are transferred to Lender to pay down the
Loan, (ii) there is no material adverse change in the financial condition of the Property
subsequent to the requested collateral release; and (iii) provided that any partial
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prepayment of the Loan shall be subject to the payment of the applicable prepayment
premium set forth in Section 2 of the Note.

(b)  Notwithstanding anything to the contrary in the Loan Documents, Lender
agrees to allow a one-time transfer of the Property and assumption of the Loan under the
conditions described herein, provided that there is no Event of Default by Borrower under
the Loan Documents. Lender’s conditions of consent are the following: (1) the payment
by Borrower to Lender of a transfer fee equal to one percent (1%) of the then outstanding
principal balance of the Note; (2) satisfactory financial condition and real estate
ownershin/management expertise of the proposed transferee, in Lender’s reasonable
discretion;+3) the reimbursement of all the Lender’s reasonable expenses, including legal
fees; (4) a‘trasimum loan to value (LTV) ratio of sixty percent (60%) to be verified by an
updated MAL appraisal; (5) a minimum debt service coverage ratio of 1.50x; (6) the
permitted transferes and such principals of permitted transferee, as Lender may request,
assuming all obligaticns of Borrower and the Responsible Parties under the Loan
Documents, including, without limitation, the Environmental Indemnity Agreement with
the same degree of recourse tiability as Borrower and subject to the same exculpatory
provisions; (7) Lender’s receipt of the purchase and sale contract and copies of the
proposed transfer documentations; ziid (8) a property management agreement satisfactory to
Lender.

(¢c)  Notwithstanding the foregeing or anything to the contrary in the Loan
Documents, the principals of Borrower skai! be permitted, so long as there is no
outstanding Event of Default hereunder, to (A) make intra-party transfers of ownership
interests between themselves, provided that the ‘Gregory A. Fowler Living Trust or an
entity controlled by the Gregory A. Fowler Living Trust and/or Gregory A. Fowler
continues to own at least a 51% interest in Borrower and remains the managing or co-
managing member of Borrower, and (B) make inter-party irznsfers of ownership interests
to outside parties, provided that the Gregory A. Fowler Living Trust and/or Gregory A.
Fowler or an entity controlled by the Gregory A. Fowler Living 1 rust and/or Gregory A.
Fowler continues to own at least a 51% interest in Borrower and remains the managing or
co-managing member of Borrower, and (C) make unlimited inter-party transfers for estate
planning purposes to immediate family members, or entities controlled 0y immediate
family members of the settlor of the Gregory A. Fowler Living Trust”fwhere the
immediate family members are determined to be parents, spouses, siblings or ¢hildren).
Any of the above transfers of ownership interests in Borrower shall be conditioned upon
(1) the permitted transfer(s) assuming all obligations of the original Responsible Parties,
including but not limited to the exculpation provisions of the Loan Documents; and (2)
the Property being managed and leased by an entity reasonably satisfactory to Lender.
Any transfers permitted by this paragraph shall not relieve the Borrower or the principals
and/or Guarantors from their obligations under the Loan Documents.

20.  Successors and Assigns Bound; Joint and Several Liability; Agents;
Captions. The covenants and agreements herein contained shall bind, and the nghts
hereunder shall inure to, the respective successors and assigns of Lender and Borrower,
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subject to the provisions of Section 19 hereof. All covenants and agreements of Borrower
shall be joint and several. In exercising any rights hereunder or taking any actions
provided for herein, Lender may act through its employees, agents or independent
contractors as authorized by Lender. The captions and headings of the paragraphs of this
Mortgage are for convenience only and are not to be used to interpret or define the
provisions hereof,

21.  Governing Law; Severability. This Mortgage shall be governed by the
law of the State of Illinois (“Applicable Law™). In the event that any provision of this
Mortgage or the Note conflicts with Applicable Law, such conflict shall not affect other
provisions-of this Mortgage or the Note which can be given effect without the conflicting
provisions; a:id to this end the provisions of this Mortgage and the Note are declared to be
severable. In thie event that any Applicable Law limiting the amount of interest or other
charges permittec_ic be collected from Borrower is interpreted so that any charge provided
for in this Mortgage ot in the Note, whether considered separately or together with other
charges levied in comiection with this Mortgage and the Note, violates such law, and
Borrower is entitled to the bonefit of such law, such charge is hereby reduced to the extent
necessary to eliminate such vigiation. The amounts, if any, previously paid to Lender in
excess of the amounts payable to-Lender pursuant to such charges as reduced shall be
applied by Lender to reduce the principal of the indebtedness evidenced by the Note. For
the purpose of determining whether any Applicable Law limiting the amount of interest or
other charges permitted to be collected fro/n Eorrower has been violated, all indebtedness
which is secured by this Mortgage or evidenced by the Note and which constitutes interest,
as well as all other charges levied in connectiow with such indebtedness which constitute
interest, shall be deemed to be allocated and spread-over the stated term of the Note.
Unless otherwise required by Applicable Law, such/zilocation and spreading shall be
effected in such a manner that the rate of interest computed thereby is uniform throughout
the stated term of the Note.

22.  Waiver of Statute of Limitations. To the full ¢xtent permitted by law,
Borrower hereby waives the right to assert any statute of limitaticns as a bar to the
enforcement of the lien of this Mortgage or to any action brought to entorcz the Note or
any other obligation secured by this Mortgage.

23.  Waiver of Marshalling. Notwithstanding the existence of any other
security interests in the Property held by Lender or by any other party, Lender shall have
the right to determine the order in which any or all of the Property shall be subjected to the
remedies provided herein. Lender shall have the right to determine the order in which any
or all portions of the indebtedness secured hereby are satisfied from the proceeds realized
upon the exercise of the remedies provided herein. Borrower, any party who consents to
this Mortgage and any party who now or hereafter acquires a security interest in the
Property and who has actual or constructive notice hereof hereby waives any and all right
to require the marshalling of assets in connection with the exercise of any of the remedies
permitted by applicable law or provided herein.
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24.  Assignment of Rents and Proceeds; Appointment of Receiver; Lender
in Possession.

(a)  As part of the consideration for the indebtedness evidenced by the
Note, Borrower hereby absolutely and unconditionally assigns and transfers to Lender all
of Borrower’s right, title and interest in the payments, proceeds, rents and revenues of the
Property, regardless of to whom the payments, proceeds, rents and revenues of the
Property are payable. The assignment of Rents is intended as security for the obligations
secured by this Mortgage, and, upon recording of this Mortgage, shall immediately
perfect the security interest in the Rents in Lender and shall not require any further action
by Lender to be perfected as to any subsequent purchaser, mortgagee, or assignee of any
interest in tlic,Property. Borrower hereby authorizes Lender or Lender’s agents to collect
the aforesaid payments, proceeds, rents and revenues and hereby directs each tenant of the
Property or party to.any contract to pay such payments, proceeds, rents and revenues to
Lender or Lender’s 2gents; provided, however, that prior to the occurrence and during the
continuance of an-ivent of Default, Borrower shall collect and receive all rents,
payments, proceeds and reveaues of the Property as trustee for the benefit of Lender and
Borrower, shall apply the rentg; payments, proceeds and revenues so collected to the sums
secured by this Mortgage in thic sisder provided in Section 3 hereof with the balance, so
long as no Event of Default has occaned and is continuing, to the account of Borrower, it
being intended by Borrower and Lénder that this assignment of rents and revenues
constitutes an absolute assignment and rot an assignment for additional security only.
Upon the occurrence and during the continuun¢e of an Event of Default, and without the
necessity of Lender entering upon and taking aad/maintaining full control of the Property
in person, by agent or by a court-appointed receiver, “ender shall immediately be entitled
to possession of all rents, payments, proceeds and revesdes of the Property as specified in
this Section 24 as the same become due and payable, inclucing but not limited to rents,
payments, proceeds and revenues then due and unpaid, 2i2-all such rents, payments,
proceeds and revenues shall immediately upon delivery oisuch notice be held by
Borrower as trustee for the benefit of Lender only; provided, however, that the written
notice by Lender to Borrower of the existence of an Event of Default shall contain a
statement that Lender exercises its rights to such rents, payments, proce=ds and revenues.
Borrower agrees that during the continuance of an Event of Default, each tenzat, occupant
or contracting party related to the Property shall make such rents, payments, proceeds and
revenues payable to, and shall pay such rents, payments, proceeds and revenues to,
Lender or Lender’s agents on Lender’s written demand to each such tenant, occupant or
contracting party therefor, such notice to be delivered to each tenant, occupant or
contracting party personally, by mail or by delivering such demand to an appropriate
location, without any liability on the part of said tenant, occupant or contracting party to
inquire further as to the existence of a default by Borrower.

(b) Borrower hereby covenants that Borrower has not executed any
prior assignment of said rents, payments, proceeds and revenues (except in connection
with prior loans which have been satisfied in full), that Borrower has not performed, and
will not perform, any acts or has not executed, and will not execute, any instrument which
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would prevent Lender from exercising its rights under this Section 24, and that at the time
of execution of this Mortgage there has been no anticipation or prepayment of any of the
rents, payments, proceeds and revenues of the Property for more than one (1) month prior
to the due dates of such rents, payments, proceeds and revenues. Borrower covenants that
Borrower will not hereafter collect or accept payment of any rents, payments, proceeds
and revenues of the Property more than one (1) month prior to the due dates of such rents,
payments, proceeds and revenues. Borrower further covenants that Borrower will execute
and deliver to Lender such further assignments of rents, payments, proceeds and revenues
of the Property as Lender may from time to time request,

(c) Upon the occurrence and during the continuance of an Event of
Default under this Mortgage, Lender may in person, by agent or by a court appointed
receiver, regardless of the adequacy of Lender’s security, enter upon and take and
maintain full coturol of the Property in order to perform all acts necessary and appropriate
for the operation and imaintenance thereof including, but not limited to, the execution,
cancellation or modification of leases, occupancy agreements or contracts, the collection
of all rents, payments, procesds and revenues of the Property, the making of repairs to the
Property and the execution or/termination of contracts providing for the management or
maintenance of the Property, ail s such terms as are deemed best to protect the security
of this Mortgage. In the event Lender elects to seek the appointment of a receiver for the
Property upon Borrower’s breach (beyond all applicable notice and cure periods) of any
covenant or agreement of Borrower in this Mortgage, Borrower hereby expressly consents
to the appointment of such receiver. Lender or the receiver shall be entitled to receive a
reasonable fee for so managing the Property as determined by the court.

(d)  All rents, payments, proceeds and revenues collected during the
continuance of an Event of Default under this Mortgaze shall be applied first to the
reasonable out of pocket costs, if any, of taking control of and-managing the Property and
collecting the rents, payments, proceeds and revenues, inclucing, but not limited to,
reasonable attorney’s fees, receiver’s fees, premiums on receiver's bonds, costs of repairs
to the Property, premiums on insurance policies, taxes, assessments.and other charges on
the Property, and the costs of discharging any obligation or liability of Borrewer as lessor,
owner or landlord of the Property and then to the sums secured by this Morigaze. Lender
or the receiver shall have access to the books and records used in the opeaiion and
maintenance of the Property and shall be liable to account only for those rents, paynents,
proceeds and revenues actually received. Lender shall not be hable to Borrower, anyone
claiming under or through Borrower or anyone having an interest in the Property by
reason of anything done or left undone by Lender under this Section 24,

(e)  If the rents, payments, proceeds and revenues of the Property are not
sufficient to meet the costs, if any, of taking control of and managing the Property and
collecting the rents, payments, proceeds and revenues, any funds expended by Lender for
such purposes shall become indebtedness of Borrower to Lender secured by this Mortgage
pursuant to Section 8 hereof. Unless Lender and Borrower agree in writing to other terms
of payment, such amounts shall be payable upon notice from Lender to Borrower
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requesting payment thereof and shall bear interest from the date of disbursement at the
rate stated in the Note unless payment of interest at such rate would be contrary to
applicable law, in which event such amounts shall bear interest at the highest rate which
may be collected from Borrower under applicable law.

(f)  Any entering upon and taking and maintaining of control of the
Property by Lender or the receiver and any application of rents as provided herein shall
not cure or waive any default hereunder or invalidate any other right or remedy of Lender
under applicable law or provided herein. This assignment of rents, payments, proceeds
and revenues of the Property shall terminate at such time as this Mortgage ceases to
secureindcbtedness held by Lender.

25. Lvents of Default; Acceleration; Remedies.

(a) © Zach of the following shall constitute an “Event of Default” for
purposes of this Mortzage:

(i) Borrower fails to pay, (A) in the case of an installment of
principal or interest payable pursuant to the terms of the Note, within five (5) days
after the date when any such-payment is due in accordance with the terms hereof or
thereof, (B) in the case of any-uther amount payable to Lender under the Note, this
Mortgage or any of the other Loan Documents, within five (5) days following
written notice from Lender that sucli-payment 1s due;

(i)  Borrower fails to pecform or cause to be performed any other
obligation or observe any other condition, covenant, term, agreement or provision
required to be performed or observed by ‘ine Borrower under the Note, this
Mortgage or any of the other Loan Documents within fifteen (15) days after
Borrower obtains actual knowledge of such failure cr receives written notice of
such failure; provided, if such default cannot reasonably be cured within such
fifteen (15) day period, such fifteen (15) day period shall bé extended for such
additional period as may be required for Borrower to cure such/default provided
Borrower commences to cure such failure during the fifteen (15)-day pesiod and 1s
diligently and in good faith attempting to effect such cure, up to one hupdrad eighty
(180) days after the notice of default. 1f Borrower continues to use its best efforts
to cure the non-monetary default, Lender shall extend such one hundred eighty
(180) days in Lender’s reasonable discretion;

(iif)  the existence of any inaccuracy or untruth in any material
respect in any certification, representation or warranty contained in Borrower’s
initial application for the Loan, in this Mortgage, or any of the other Loan
Documents or of any statement or certification as to facts delivered to the Lender
by Borrower or any Guarantor;

(iv)  the occurrence of any event described in Section 18 hereof;
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(v) the dissolution, termination or merger of the Borrower or any
Guarantor or the occurrence of the death or declaration of legal incompetency of
any of the individuals who are Guarantors, unless within the ninety (90)-day period
immediately following such death or declaration of legal incompetency (i)
Borrower provides Lender with a substitute guarantor whose creditworthiness and
real estate experience and skills are comparable to those of the original Guarantor
and who is otherwise acceptable to the Lender in the Lender’s sole discretion, and
(ii) such substitute guarantor executes a guaranty in favor of the Lender in form and
substance substantially similar to the existing guaranty and otherwise satisfactory
tothe Lender; or

(vi)  the occurrence of a Prohibited Transfer as defined in Section
19 above, except as may be permitted herein.

(b)” i an Event of Default occurs, the Lender may, at its option, declare
the whole of the Indebiedness to be immediately due and payable without further notice to
the Borrower, with interest tliereon accruing at the Default Rate from the date of such
Event of Default until paid.

(¢) Lender sha:i“%e entitled to recover judgment against Borrower
before, after or during any proceedings for the foreclosure of this Mortgage, and the nght
of Lender to recover such judgment shall 410t be affected by any entry or sale hereunder,
or by the exercise of any other right, powcior remedy for the enforcement of Lender’s
remedies under this Mortgage. In case of proceedings against Borrower in insolvency or
bankruptcy, or any proceedings for Borrower’s resrganization or involving the liquidation
of Borrower’s assets, then Lender shall be entitled t¢ preve the whole amount of principal
and interest due upon the Note and other Indebtedness tohe full amount thereof, without
deducting therefrom any proceeds obtained from the sale ufthe whole or any part of the
Property. However, in no case shall Lender receive from the sgaregate amount of the
proceeds of the sale of the Property and the proceeds of any other actions a greater
amount than the amount of the Indebtedness due from Borrower, iic'uding all principal,
interest, and reimbursements which constitute parts of the Indebtedness.

(d) During all times during which an Event of Default exists, Lender
shall have the following rights and remedies:

(1) Lender may declare the entire principal amount of the Note
then outstanding, together with accrued and unpaid interest thereon, and all other
items of Indebtedness hereunder, to be due and payable immediately, even if the
same are not then due and payable.

(i1}  Regardless of whether Lender accelerates the Indebtedness
as authorized above, Lender in person or by agent may (i) enter upon, take
possession of, manage and operate the Property; (i) make or enforce (or if the same
be subject to modification or cancellation, modify or cancel) any or all of the
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Leases and Contracts (the capitalized terms as used in this Section 25 shall have the
same meanings as such terms are used in the Assignment of Rents, Leases and
Profits recorded simultaneously herewith) upon such terms or conditions as Lender
deems proper; (iii) sign new Leases and Contracts in the name of Lender or
Borrower, evict existing tenants, and fix or modify rents and payments under
Contracts; (1v) make repairs and alterations and do any acts which Lender deems
proper to protect the security hereof; (v) without taking possession, in its own name
or in the name of Borrower, sue for or otherwise collect and receive the Rents and
Profits, including those past due and unpaid. During the time of Lender’s actions
as-permitted herein, Lender shall collect the Rents and Profits of the Property and
appiy. the same, less the costs and expenses of operation and collection (including
reasgnable attorneys’ fees and expenses), to the Indebtedness, in such order as
Lenderimauyv determine.

(il)  Upon request of Lender, Borrower shall assemble and make
available to E<nder at the Property any of the personal property which has been
removed from the Property. The entering upon and taking possession of the
Property, the collection Ot eny Rents and Profits, and the application of the same as
provided herein, shall ot operate to cure or waive any default previously or
subsequently occurring, or (affest any notice of default delivered by Lender
hereunder, or invalidate any act’'Cone pursuant to any such notice.

(iv)  Notwithstanding pnossession of the Property by Lender or a
receiver, and the collection, receipt aad~ application of Rents and Profits as
described above, Lender shall be entitled 10 <¢xercise every right contained in this
Mortgage or by law upon or after the occurrence-of a default. Any of the actions
described herein may be taken by Lender either in person or by agent, with or
without bringing any action, and may be taken regardiess of whether any notice of
default or election to sell has been given hereunder, and without regard to the
adequacy of the security for the Indebtedness.

(v)  Lender may, at its option, bring an action in'any court of
competent jurisdiction to foreclose this instrument or to enforcg tny of the
covenants and agreements hereof. In addition to other remedies proviced herein,
Lender shall have such remedies allowed or provided under the laws of the  Zfate of
[llinois and of the United States.

(¢)  All of the remedies of Lender hereunder or otherwise provided by
law shall be concurrent and cumulative, and may be exercised together or independently.
Expenses incurred by Lender, including reasonable attorneys’ fees and expenses, shall be
additions to the Indebtedness secured hereby. The rights and powers in this Section shall
be irrevocable and shall continue after sale hereunder if Borrower continues to have any
redemption rights with respect to the Property (to the extent redemption rights are
permitted hereunder).
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(f)  The failure of Lender to exercise its right to accelerate the maturity
of the Indebtedness or to exercise any remedies hereunder in any one or more instances,
or acceptance by Lender of partial payments, shall not constitute a waiver of any default
or extend or affect the grace period, if any, provided herein, Lender shall continue to
have all of its remedies as long as an Event of Default exists. Acceleration of maturity,
once claimed hereunder by Lender, may, at the option of Lender, be rescinded by written
acknowledgment to that effect to Borrower by Lender, but the tender and acceptance of
partial payments alone shall not in any way affect or rescind such acceleration of
maturity, nor extend or affect the grace period, if any.

{g) No recovery of any judgment by Lender and no levy of an execution
under any iadgment upon the Property shall affect, in any manner or to any extent, the
lien of this pMorigage upon the Property, and any liens, rights, powers and remedies of
Lender shall cortirue unimpaired as before.

(h) i exercising the remedies herein described or taking any of the
actions which are authorized lierein, Lender will be acting solely and exclusively as agent
for Borrower in attempting to realize the maximum return from the Property and in
attempting to obtain payment-to-Lender of the amounts which Lender is to receive
pursuant to the Note. The parties-ackinowledge that in so doing, Lender will not be or be
deemed to be an “owner” or “operatei of the Property under any environmental statute,
law, regulation or ordinance, and will n¢t b assuming any obligations of Borrower to
fully comply with all such statutes, laws, reguiations or ordinances, as more particularly
described in this Mortgage. Borrower will soezifically defend and indemnify Lender
against any such liability, cost, loss or expense to the-extent and on the terms set forth in
Section 6 above.

(i)  If the Lender, at its option, shall set aside any declared acceleration
of maturity of the Note, the terms and provisions therein stated and the covenants, terms
and conditions in the Note and this Mortgage shall revive and continue with the same
force and effect as if such acceleration had not occurred.

(i)  The purchaser at any foreclosure sale hereunder may disaffirm any
easement granted or rental or lease contract made in violation of any provision of this
Mortgage, and may take immediate possession of the Property free from, and despite the
terms of, such grant of easement and rental or lease contract.

(k)  Upon the occurrence of any Event of Default hereunder, Borrower
shall have the right to seek ex parte the immediate appointment by any court of competent
jurisdiction of a receiver for the Property and the business of Borrower in connection
therewith and of the rents and profits arising therefrom, which receiver shall be entitled to
immediate possession of the entire Property, whether or not occupied by Borrower.
Lender shall be entitled to the appointment of such a receiver ex parte as a matter of right
without consideration of the value of the Property or other security for the amounts due
Lender or the solvency of any person or corporation liable for the payment of such
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amounts. If Borrower is then in possession of the Property or any portion thereof,
Borrower shall immediately upon the appointment of such receiver, vacate the Property or
such portion thereof, as the case may be, or pay a reasonable rental for the use thereof,
during such receivership, to be agreed upon between said receiver and Borrower or to be
fixed by the court in which said receiver shall have been appointed; and the relationship
between said receiver and Borrower shall be that of landlord and tenant. Such receiver
shall have the right to collect the rents and profits and proceeds from the Property, to
complete the construction of any structures or improvements in progress thereon, to rent
the Property or any part thereof, to operate any business rights as may be granted by the
thereon,and to exercise such other rights as may be granted by the court pending such
proceedinigs, and up to the time of redemption or issuance of a Sheriff’s Deed. Rents and
profits shali bz applied to the costs and expenses of the receiver and the expenses of the
receivership,«ncwuding costs of construction, and the balance to the indebtedness secured
hereby. Such receivar shall have the power to borrow money from any persons, including
Lender, for expenses of operating, preserving, maintaining, and caring for the Property,
completing the consiructien in progress of any improvements or structures in or upon the
Property, and all such borrowed sums together with interest thereon, whether expanded or
not, shall be added to the indebte(ness secured by this Mortgage. Such borrowed money
may be expended by the receiver foy the aforesaid purposes during any redemption period,
and upon any redemption any unexpznded amounts of such borrowed money shall be
credited on the redemption price of the: Property. At Lender’s option a receiver may be
appointed for only a portion of (rather than alt of) the Property.

26.  Hlinois Mortgage Foreclosure I'ax/ . [t is the intention of the Borrower and
Lender that the enforcement of the terms and picvisions of this Mortgage shall be
accomplished in accordance with the Illinois Mortgagz Foreclosure Law (the “Mortgage
Act”) 735 ILCS 5/15-1101, et seq. and with respect to such Mortgage Act, Borrower
agrees and covenants that:

(a2)  Borrower and Lender shall have the benefit of all the provisions of
the Mortgage Act, including, to the extent provided by law, all amend:nents thereto which
may become effective from time to time after the date hereof. In the event any provision
of the Mortgage Act which is specifically referred to herein may be repealed, Lender shall
have the benefit of such provisions as most recently existing prior to sucn/repeal, as
though the same were incorporated herein by express reference.

(b}  Wherever provision is made in this Mortgage for insurance policies
to bear mortgagee clauses or other loss payable clauses or endorsements in favor of
Lender, or to confer authority upon Lender to settle or participate in the settlement of
losses under policies of insurance or to hold and disburse or otherwise control use of
insurance proceeds, from and after the entry of judgment of foreclosure, all such rights
and powers of Lender shall continue in Lender as judgment creditors or mortgagee until
confirmation of sale;
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(c)  Except as varied by a court of law, all advances, disbursements and
expenditures made or incurred by Lender before and during a foreclosure, and before and
after a judgment of foreclosure, and at any time prior to sale, and, where applicable, after
sale, and during the pendency of any related proceedings, for the purpose of preserving or
restoring the Property, preserving the lien of the Mortgage or priority thereof, or enforcing
the Mortgage, in addition to those otherwise authorized by this Mortgage or other Loan
Documents or by the Mortgage Act (collectively “Protective Advances”), shall have the
benefit of all applicable provisions of the Mortgage Act. All Protective Advances shall be
so much additional indebtedness secured by this Mortgage, and shall become immediately
due and payable without notice and with interest thereon from the date of the advance
until paid-at the rate of interest payable after default. This Mortgage shall be a lien for all
Protective Advances as to subsequent purchasers and judgment creditors from the time
this Mortgag: 15 recorded pursuant to subsection (b)(5) of Section 5/15-1302 of the
Mortgage Act.

(d) ~in addition to any provision of this Mortgage authorizing Lender to
take or be placed in posscsston of the Property, or for the appointment of a receiver,
Lender shall have the right, in‘acvordance with Sections 5/15-1702 of the Mortgage Act,
to be placed in possession of tiie Troperty or at its request to have a receiver appointed,
and such receiver, or Lender, if and 'when placed in possession, shall have, in addition to
any other powers provided in this Moitzage, all rights, powers, and duties as provided for
in Sections 5/15-1701, 5/15-1703 and 5/15-1704 of the Mortgage Act; and

(e) Borrower acknowledges that the Property does not constitute
agricultural real estate, as said term is defined in"Saction 5/15-1201 of the Mortgage Act
or residential real estate as defined in Section 51541219 of the Mortgage Act. As
provided by law and pursuant to Section 5/15-1601(b) ot the Mortgage Act, Lender
hereby waives any and all right of redemption.

27.  Nonrecourse. Subject to the provisions of subsectons (a) and (b) below,
the hability of the Borrower and FLT Equity, LLC, a Delaware limiteg liability company
(the “Responsible Parties”) under the Note and Loan Documents shall be I'mited to, and
satistied from, the Property and the proceeds thereof, the rents and all other xicuine arising
from the Property, and any other assets of Borrower related to the Property {coilectively
referred to as the “Collateral”) which are given as collateral for this Note. Hoesvever,
nothing contained in this paragraph shall (i} preclude Lender from foreclosing the lien of
this Mortgage or from enforcing any of its rights or remedies under the Loan Documents,
or (i) limit the right of Lender to name Borrower as a party defendant in any action
brought under the Note, this Mortgage, the Loan Documents or any related agreements so
long as execution on any judgment is limited to the Collateral, or (iii) prohibit Lender from
pursuing all of its rights and remedies against any guarantor (except as set forth in
subsections (a) and {b) below), if any.

(a)  Notwithstanding the above, the Lender shall have the right to pursue
recourse liability against the Borrower and the Responsible Parties, jointly, severally, and
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unconditionally, for all actual losses, costs, expenses, liabilities, claims and assertions
suffered by Lender in the event that any of the following events occur, through either the
act or omission of Borrower or any principal of Borrower:

(1) any obligations for environmental liabilities arise as set forth in the
Environmental Indemnity Agreement dated this same date;

(i)  failure or refusal of Borrower to allow Lender to inspect the
Property or the books, records and contracts of Borrower affecting the Property;

(i)  failure or refusal of Borrower to fully and timely complete any
construction, refurbishinents or other improvements to the Property which
Borroweris obligated to furnish or complete under the terms of any leases;

(ivy # removal from the Property of any personal property which is a part
of the Collaterzi,-unless such items of personal property are replaced by similar or
equal items of the sime or greater value or unless permitted or required by the
terms of a lease approved-by Lender; or

(v)  Borrower oz zny party on its behalf makes any claim in any legal
proceeding, formal or informal.that the Note or any of the Loan Documents are
invalid or unenforceable, unless such claim is made in good faith and has a
substantial factual basis.

(b)  Lender shall also have the right te'rarsue full recourse liability against the
Borrower and the Responsible Parties, jointly, severally, and unconditionally, for the entire
amount of the Loan, including any and all amounts uue upder the Note, this Mortgage or
under any of the Loan Documents, as if the provisions in this-paragraph above had never
been included in the Note, in the event that any of the folicwrng events occur, through
either the act or omission of Borrower or any principal of Borrower.

(i) Borrower or any other Responsible Party makes or-is discovered to
have made any fraudulent statements or willful misrepresentations /17 connection
with Borrower’s loan application to Lender, or in any reports or iformation
furnished by Borrower to Lender (regardless of any actual damage suffered
thereby);

(i)  Borrower files a petition in bankruptcy, whether voluntary or
collusive involuntary (and not dismissed within ninety (90) days and not filed by
Lender), or a petition or answer seeking any reorganization, arrangement,
composition, liquidation, dissolution, or similar relief under the bankruptcy laws of
the United States or under any other similar federal, state, or other statute relating
to relief from indebtedness, or a receiver, trustee, or liquidator is approved with
respect to the Borrower, the Property (or any part thereof), or the Collateral, other
than as appointed by Lender; or Borrower asserts any objection or purported
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defense to any effort of Lender to lift any automatic stay or other injunction
imposed as a result of any filing by Borrower under the federal Bankruptcy Code or
any state insolvency or similar law; or Borrower attempts, in bad faith, to delay,
enjoin, stay or otherwise hinder any foreclosure proceedings, whether judicial or
nonjudicial, under this Mortgage or other documents affecting the Collateral, or any
other enforcement proceedings under any remedial provisions under any of the
other Loan Documents if such action is taken by Borrower, or its affiliates, in bad
faith;

(i)  Borrower misapplies or misappropriates any proceeds or income
itz the Property or any Collateral, or of other funds of the Borrower, to purposes
otlier-inan the ordinary and usual expenses of the Property including repayment of
this Lean) provided that the ordinary and usual expenses of the Property shall
include disiributions to the members, partners or other equity owners of Borrower
provided that-no Event of Default exists under the Note or any of the Loan
Documents and such distributions are permitted under Borrower’s operating
agreement, partnersiiy agreement or other governing document and are not
prohibited by any terms-ot any of the Loan Documents. It shall not be a violation
of this clause if Borrower-did not have the legal right to make payments in the
ordinary course of business because of a bankruptcy, receivership or similar
judicial proceeding, limiting Borrower’s ability to direct the disbursement of such
sums;

(iv)  Borrower makes an unpe:miited sale or transfer of the Property or
an interest therein, or commits any other defav!t under the due-on-sale or due-on-
encumbrance provisions set forth in the Mortgace-or any Loan Document;

(v)  Borrower fails or refuses to timely pav. in full, before the same
become delinquent, all real estate taxes, installmerits <of special assessments,
insurance premiums, water or sewer rents (if applicabley or ‘mortgage insurance
premiums (if applicable), if Lender has waived its right to requ're the escrowing of
amounts for such payments pursuant to Section 2 of the Mortgage: or

(vi)  Borrower fails to complete the critical property-specific cagital
expenditures in accordance with Section 34 of this Mortgage.

(c)  Borrower fails or refuses to apply any insurance proceeds, condemnation
awards or other amounts received or held by Borrower in connection with casualty damage
to or destruction of the Property, or received in connection with a taking of any part of the
Property by eminent domain, to any purposes other than the repair or replacement of the
Property so damaged or taken, unless such other application of funds is required by the
terms of any lease approved by Lender or permitted under the Loan Documents, or unless
Lender consents in writing.
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All of the events described in subsections (a) and (b) above are hereafter called the
“Exceptions to Non-Recourse.”

28.  Cure Periods; Default Interest Rate; Late Charges. Borrower shall have
the notice and cure rights, as applicable, set forth in Section 25(a), to cure any other
performance defaults under the Note, this Mortgage or any other Loan Document. There
shall be no cure period applicable to a default in the final payment or any prepayment
premium due under the Note. If Borrower fails to cure the defaults within the applicable
grace period, if any, then interest on the unpaid principal balance of the Note and all
accrued interest thereon shall be collected at the Default Interest Rate as defined in the
Note, bui-in no event shall such rate of interest exceed the maximum rate of interest
allowed undcrapplicable law. In the event any monthly installment of interest due on the
Note 1s not pazd 'n full within five (5) calendar days from its due date, Borrower shall, in
addition to all olher.provisions hereof, pay a late fee equal to five percent (5%) of the
overdue monthly instaliment.

29.  Release. Uponcpayment of all sums secured by this Mortgage, Lender shall
release the lien of this Mortgage au the cost of Borrower, if permitted by applicable law.

30.  Future Advances; Disclosures. Upon request of Borrower, Lender, at
Lender’s option so long as this Mortgage-secures indebtedness held by Lender, may make
advances of additional funds (herein “Fuviur? Advances”) to Borrower. Any and all
Future Advances (if any), with interest therced; shall be secured by this Mortgage unless
the parties shall agree otherwise in writing. 'his Mortgage secures not only existing
indebtedness and advances made contemporaneous]y with the execution hereof, but also
Future Advances, whether obligatory, or optional, or beth, to the same extent as if such
Future Advances were made contemporaneously with the execution of this Mortgage, even
if no advance is made at the time of the execution of ihis-Mortgage and even if no
indebtedness is outstanding at the time any advance is made.

31, Waiver of Jury Trial. TO THE EXTENT PERVISSIBLE UNDER
ILLINOIS LAW, BORROWER AND THE RESPONSIBLE PARTIES HEREBY
WAIVE TRIAL BY JURY IN ANY ACTION, PROCEFEU'NG OR
COUNTERCLAIM BROUGHT BY EITHER PARTY AGAINST THE CF:ER OR
ANY MATTER ARISING OUT OF OR IN ANY WAY CONNECTED WiTH THE
LLOAN EVIDENCED BY THIS MORTGAGE OR ANY OF THE LOAN
DOCUMENTS. THIS PROVISION IS MATERIAL INDUCEMENT FOR
LENDER’S EXTENDING CREDIT TO BORROWER. BORROWER
ACKNOWLEDGES THAT THIS PROVISION HAS BEEN EXPRESSLY
BARGAINED FOR BY LENDER AS PART OF THE LOAN AND THAT, BUT FOR
BORROWER’S AGREEMENT THERETO, LENDER WOULD NOT HAVE
MADE THE LOAN FOR THE TERM AND WITH THE INTEREST RATE
PROVIDED HEREIN.
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32, Notices. Except for any notice required under Applicable Law to be given
in another manner, (a) any notice to Borrower provided for in this Mortgage or in the Note
shall be given by personal delivery or by mailing such notice by certified mail addressed to
Borrower at Borrower’s address stated below or at such other address as Borrower may
designate by notice to Lender as provided herein, and (b) any notice to Lender shall be
given by personal delivery or by mailing such notice by certified mai!, return receipt
requested, to Lender’s address stated herein or to such other address as Lender may
designate by notice to Borrower as provided herein. A duplicate copy of any notices
delivered by personal delivery shall also be sent by certified mail, return receipt requested.
Any notige provided for in this Mortgage or in the Note shall be deemed to have been
received uy. Borrower or Lender (a) on the next business day after personal delivery
thereof, in thie case of a personal delivery supported by the sworn affidavit of the person
making the pezsonal delivery, or (b) on the third (3rd) following business day after mailing
thereof, in the casa v a notice mailed by certified mail, return receipt requested.

If to the Borrower:

RTA Wheeling, LLC; RTA Butterfield, LLC
Attention: Michael B. Eaz!

2082 Michelson Drive

Suite 400

Irvine, California 92612
mearl@trinity-pm.com

With a copy to:

Nancy Dubonnet, Esq.
Nancy Dubonnet APC
2082 Michelson Drive
Suite 450

Irvine, California 92612
nancy@dubonnet.Jaw

If to Lender:

Americo Financial Life and Annuity Insurance Company
300 West 11ith Street

Kansas City, MO 64105

Attention: Commercial Mortgage Department

With a copy to:

Thomas M. Higgins, 11
Lathrop & Gage, LLP
2345 Grand Avenue
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Suite 2800
Kansas City, Missouri 64108

33.  Counterparts. This document may be executed in multiple counterparts,
each of which shall constitute an original and all of which taken together shall constitute
one and same agreement binding upon the parties, notwithstanding that all the parties are
not signatories to the same counterpart.

34, Capital Expenditures. Borrower shall, within the first twenty-four (24)
months of the Loan Term, and subject to force majeure delays, make the following long-
term unprovements to the Property {collectively referred to as the “Capital
Expenditures”), and the amounts expended for each such Capital Expenditure shall
generally praarinate the amounts shown below:

(a)~ ‘Wheeling:

(i) Tear off and replace the roof, including gutter, masonry
tuckpointing, and repiacing windows and doors: $800,000

(i)  Asphalt Milling and heavy patching: $204,585

(ii)  In addition, Berrower agrees to spend $214,126 on Tenant
Improvements for the Wheeling Property within the first thirty-six (36) months of
the Loan Term (the “TI Period”). If, rpon expiration of the T1 Period, Borrower
has spent less than $214,126, the difference between the amount actually spent and
$214,126 must be spent on non-Tenant” !mprovement Capital Expenditures,
including those listed in subsections (a)(i) and<{11) above.

(b) Mundelein:
(i) Asphalt Repair: $65,000

(c) As each item of Capital Expenditure is completed, Forrower shall
notify Lender of the same, and shall supply Lender with (i) proof of completion of such
item of Capital Expenditure; (ii) an invoice or invoices showing the amourt which is
owning for the Capital Expenditure, which shall include a copy of any cohtiact or
purchase order with a contractor or vendor performing the work or supplying the
equipment or materials represented by an item of Capital Expenditure, describing the item
of the Capital Expenditure; (iii} a written statement of the Borrower that the item of
Capital Expenditure has been fully completed; and (iv) a full waiver of mechanic’s liens
from the contractor or vendor performing the work represented by the Capital Expenditure
or furnishing the equipment or materials therefor, plus a similar full waiver of mechanic’s
liens for all subcontractors or vendors utilized by such contractor.
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IN WITNESS WHEREOF, Borrower has executed this Mortgage or has caused the
same to be executed by its representatives hereunto duly authorized.

BORROWLP: RTA (G WLLC
By:

Name: ael B. Earl
Title™Vice President

RTA ]?HTTERF
By. _

( ATHROP GREE Lf
M,Q,; PAVL LEWS
23U4S” GeAND BLUD, SULTE 2200

KANSAS Ty, MisSaull pqloy
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A notary public or other officer completing this
certificate verifies only the identity of the
individual who signed the document to which this
certificate is attached, and not the truthfulness,
accuracy, or validity of that document.

STATE r CALIFORNIA )
)8
COUNTY CEORANGE )
On June _/(4_ 2019, before me, N. Dubonnet , a Notary Public,

personally appeared “Nichael B. Earl, who proved to me on the basis of satisfactory
evidence to be the person{sj whose name(s) is/are subscribed to the within instrument and
acknowledged to me that ne/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/har/thieir signature(s) on the instrument the person(s), or the
entity upon behalf of which the pesen(s) acted, executed the instrument.

I certify under PENALTY OF PZRICRY under the laws of the State of California
that the foregoing paragraph is true and corvect

WITNESS my hand and official seal.
Signature u// A‘W

y ?% N. DUBONNET
- A Natiry Public - California z

2] Urzage County

) i §
WXy Commiszion #2251912 ¢
S22 My Comrt. bpires Aug 29, 2022
T~

NEAE
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A notary public or other officer completing this
certificate verifies only the identity of the
individual who signed the document to which this
certificate is attached, and not the truthfulness,
accuracy, or validity of that document.

STATE 7F CALIFORNIA )
) §
COUNTY CE-ORANGE )
On June L/ v 2019, before me, N. Dubonnet , a Notary Public,

personally appeared ‘Michael B. Earl, who proved to me on the basis of satisfactory
evidence to be the personfs) whose name(s) is/are subscribed to the within instrument and
acknowledged to me that ‘ne/she/they executed the same in his/het/their authorized
capacity(ies), and that by his/h=r/thieir signature(s) on the instrument the person(s), or the
entity upon behalf of which the pezsan{s) acted, executed the instrument.

I certify under PENALTY OF PZRICURY under the laws of the State of California
that the foregoing paragraph is true and correct

WITNESS my hand and official seal.

Signature /%ﬁ/w
|

"
o M. DUBOMNET
(PN Novary Paalic - California :

g Sounty

e Comm ssion # 2251912 §
] my Comm, Expircs .ug 259, 2022
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Exhibit “A”
Legal Description of Property

Tract I - Wheeling

The South 400 feet of Block 3 (except the West 495 feet thereof and except the East 15.25 feet thereof) in
Herzog's First Industrial Subdivision of part of the East 1/2 of Section 10, Township 42 North, Range 11,
East of the Third Principal Meridian, and part of the West 1/2 of Section 11, Township 42 North, Range
11, East of the Third Principal Meridian, according to the Plat thereof registered in the Office of the
Registrar of Titles of Cook County, Mlinois on December 13, 1955 as document number LR1639763 and
Certificate of Comection thereof registered December 14, 1956 as document number LR1713481, in Cook

County. [ dinis. .
oo — (6%  Wheel Foa A
Wheeling | 70 Good o
Tract II — Mundelein o2 (0—YOO-00 7] ~OOOE

LOTS 9, 10, 11 AND 121N SUTTERFIELD "60" UNIT 3, BEING A SUBDIVISION IN SECTION 5,
TOWNSHIP 43 NORTH, RAMGE 11, EAST OF THE THIRD PRINCIPAL MERIDIAN ACCORDING TO
THE PLAT THEREOF RECORUFZD SEPTEMBER 10,1970 AS DOCUMENT 1473371 IN BOOK 48 OF
PLATS, PAGES 20 AND 21 IN LAKE'GQUNTY, ILLINOIS.

-35.

31221657v.1



1917841185 Page: 37 of 39

UNOFFICIAL COPY

Exhibit “B”
Permitted Exceptions to Title

Tract I — Wheeling

2. 1. Taxes for the year(s) 2018 and 2019
2019 taxes are not yet due or payable,

1A.  Note: 2018 first inslallment was due March 1, 2019
Note: 2018 final instaliment not yet due or payable

Teenn tax# Pd Year 1istinst Stat
03-17-400-007-0000 10f1 2018 $131,876.53 Paid

3 Existing uni=cured leases end all rights thereunder of the lessees and of any person or party claiming by,
through or under %1t lessees.

4, Easement in, upon, undz:; over and along the platted areas of the Land to install and mairtain all
equipment for the purpoez o serving the Land and other property with gas service tagether with right of
access to said equipment, as cracted by Grant to Northem lllingis Gas Company recorded December 8,
. 1980 as document 25696252

Affects a strip of Land 10 feet in widlnixing 5 feet on either side of the gas main installed and indicated in
red on the exhibit ‘A’ thereto attached.

5. Easement for public utilities, and drainage ovr'r, upon and under the South 10 feet of the Land as shown
in Piat of Subdivision filed as document LR1852762.

6. Electric Facilittes Agreement between Glenview State Park known as Trust Number 1938, and the
Commonwealth Edison Company, its successors and assizar; an easament for public utiliies purposes lo
install electric facilities in and upon the property as shown ca Fxhibit ‘A’ thereto attached. The campany
sha!l have the right to operate, maintain, repair, renew, replacz and remove its instatied facilities, filed
December 5, 1980 as document LR3192422.

7. Notice of Fire Alarm Equipment Installed and Owned by Chicago-Metrc ootilan Fire Prevention Company
recorded Cctober 25, 2013 as document number 1320854020.

Tract II — Mundelein

-36 -
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2. PROFQRMA NOTE: WE SHOULD BE PROVIDED EVIDENCE THAT THE 2018 1ST INSTALLMENT
TAXES HAVE BEEN PAID.

Taxes for the years 2018 and 2019.

Taxes for the year 2019 are not yel due or payzable.

Permanent tax no. 15-05-105-005, 1 of 4, effects Lot 9.

2018 1stinstallment in the amount of $5,162.51 is paid.

2018 2nd instaliment in the amount of $5,162.51 is update September 6, 2019

Pernanent tax no. 15-05-105-006, 2 of 4, affects Lot 10.
2018 1st irstaliment in the amount of $8,853.21 is paid.

2018 2nd il ment in the amount of $8,853.21 is due September 6, 2019,

Permanent tax no. 15-05-115-007, 3 of 4, affects Lot 11.
2018 1st installment in the amrunt of $9,835.22 is paid.
2018 2nd installment in the amour ¢ of $9,835.22 is due September 6, 2019.

Permanent tax no. 15-05-105-008, 4 of 4, affectz ! ot 12.
2018 1st instaliment in the amount of $9,501.67 13 s&ld.

2018 2nd Installment in the amount of $9,501.67 is dua Gestember 6, 2019,

3 Existing unrecorded leases and all rights thereunder of the lessee: and of any person or party claiming by,
through or under the lessees.

4 Easement for public utilities, sewer, water an drainage purposes over the East 25 feet of the said Lots as
shown on plat of said subdivision and shown on ALTAINSPS Land Titie Survey duted January 28, 2019,
prepared by JLH Surveying Inc., as Job No. 19-687-101.
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5. Building fine 25 feet West of the East Line of said Lots as shown on plat of said subdivision and shown on
ALTA/NSPS Land Title Survey dated January 28, 2019, prepared by JLH Surveying Inc., as Job No.
19-687-101.

6. Easement over the North and West 15 feet of Lot 9 and the West 15 feet ofiots 10, 11 and 12 for the
purpose of instatling and maintaining all equipment necessary to serve the subdivision and other land with
telephone, gas and electric service, together with the right to averhang aerial service wires and the right of
access (o such wires, as created by Grant to the lllinois Beli Telephone Company, North Shore Gas
Company and the Commonwealth Edison Company, and their respective successors and assigns and as
shown on the plat of subdivision recorded September 10, 1970 as document 1473371 and shown on
ALTAINSPS Land Title Survey dated January 28, 2019, prepared by JLH Surveying Inc., as Job No.
19-687-101.

1 Fas=ment for highway purposs over the East 10 feet of said Lots as shown on piat of said subdivision
anu shown on ALTA/NSPS Land Title Survey dated January 28, 2019, prepared by JLH Surveying Inc., as
Jols N2 19-687-101.

8 Easerrent for nublic utllities and drainage purposes over the North and West 15 feet of Lot 9, the West 15
feet of Lots 14-.0:12, both inclusive, as shown on the plet of said subdivision end shown on ALTA/NSPS
Land Title Survey uated January 28, 2019, prepared by JLH Surveying inc., as Job No. 19-887-101.

9. Legend contained on th~-plat of subdivision as follows:
Only ane entrance to Butterfield Boad South of Lot 8.

Entrance shown on ALTA/NSFG Land Tille Survey dated January 28, 2019, prepared by JLH Surveying
Inc., as Job No. 19-687-101.

Note: It appears Lots 9, 10, 11 and 12 lak :n as a tract are the Lots referred to.

10. A perpetual easement and right of way for the pu.ooe of installing, laying, constructing, renewing,
operating, repaliring and maintaining underground m:inz, nipes, drainage and other equipment required or
convenient for drainage purposes in, upon, under, along ar . 2cross the South 25 feet of Lot 12 and those
portions of the East 25 feet of Lots 11 and 12 and of the Ws1'15 feet of Lots 11 and 12 that ere North of
said South 25 feet of Lot 12 for the benefit of certain Lots in £zia subdivision as granted by an instrument
dated April 15, 1975 and recorded June 20, 1975 as document 1714358 and shown on ALTA/NSPS Land
Title Survey dated January 28, 2018, prepared by JLH Surveying \nr,, 75 Job No. 19-687-101.
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