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STATE OF ILLINOIS

ILLINOIS ZiUIT CLAIM DEED  REAL ESTATE TRANSFER TAxxr
539751219

| |
COOK COUNTY " Calumet ity City of Homes L |

THIS QUIT-CLAIM DEED, executed this 11th day of February, 2019, by
Sears, Roebuck and Co., a New York corporation, as debisrin possession, (“Grantor”),
whose address is 3333 Beverly Road, Hoffman Estates, IL 68179, in favor of Transform
Saleco LLC, a Delaware limited liability company (“Grantee”), whose address is ¢/o ESL
Investments, Inc., 1170 Kane Concourse, Suite 200, Bay Harbor Is!=nds. Florida 33154,

Grantor, for and in consideration of the sum of Ten Dollars ang other good
and valuable consideration, the receipt of which is hereby acknowledged, ¢oes hereby
quit-claim unto Grantee, all right, title, and interest which Grantor has in and to the
following described real property more particularly described in Exhibit A attached hereto,
together with all improvements therecn, hereby releasing and waiving all rights under and
by virtue of the Homestead Exemption Laws of the State of lllinois.

TO HAVE AND TO HOLD the same together with all and singular the
appurtenances thereunto belonging or in anywise appertaining, and all the right, title and
interest of Grantor in and to such property. Grantor makes no warranty, express or
implied, with respect to the property herein described. All warranties that might arise by
applicable law are excluded. This conveyance is made subject to all matters of record
and to all building, zoning, subd|v;3|on orgovernmental orquas; governmental regulations

REAL ESTATE TRANSFER TAX 03-Jub-2018
iy COUNTY: 912.00
ILLINOIS: 000
WEIL:\96892825\6173217.0004 TOTAL: 91200 Page 1 of 7
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and to any matter which might be disclosed by a survey or physical inspection of said
property.

THIS TRANSFER IS EXEMPT UNDER THE PROVISIONS OF
PARAGRAPH (i), SECTION 31-45 OF THE REAL ESTATE TRANSFER TAX LAW.

LA NELS 2-4/-19

Agent Date

This Quit Claim Deed is made pursuant to the order filed February 8, 2019
(1) Approving The Asset Purchase Agreement Among Sellers and Buyer (Il) Authorizing
the Sale of Certain of the Debtor's Assets Free and Clear of Liens, Claims, Interests and
Encumbrarces, (I1l) Authorizing The Assumption And Assignment of Certain Executory
Contracts and'Leases in Connection therewith And (IV) Granting Related Relief pursuant
to sections 105,383 and 365 of the United States Bankruptcy Code , 11 U.S.C. §§ 101,
et seq., Rules 2612, 6004, 6006, 9007, 9008, and 2014 of the Federal Rules of
Bankruptcy Procedurs, and Rules 6004-1, 6005-1 and 6006-1 of the local Bankruptcy
Rules for the United States Bankruptcy Court for the Southern District of New York in
Chapter 11 Case No. 18-235.78.

[Remainder of this page intentionaliyleft blank; signature page follows]

WEIL\96592825\6173217.0004 Page 2 of 7
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IN WITNESS WHEREOQF, Grantor has executed this Quit-Claim Deed as of the day
and year first above written.

GRANTOR:

SEARS, ROEBUCK AND CO., a New York
corporation, as debtor in possession

By: L«.jbg\}at;i_a:
Name: Luke J. Valentino
Title: Corporate Secretary

STATE OF ILLINOIS )

COUNTY OF COOK );

|, the undersigned, a Notary Public in and for said County, in said State, hereby certify
that Luke J. Valentino, as Corporate Secretaiv. of SEARS, ROEBUCK AND CO., a New
York corporation, as debtor in possession, on beka!?of such corporation, whose name is
signed to the foregoing instrument, and who is knovirr to me, acknowledged before me
on this day that, being informed of the contents of th&¢instrument, he/she, executed the
same voluntarily on the day the same bears date.

Given under my hand this 11th day of February, 2019.

éﬂﬁﬂuj & émﬁ /./f,d

Notary Public

My Commission Expires: /& -AL ~R!

" DIANE A SANTINELLO

QOfficial Seal
. Notary Public - State of illincis B
d My Commission Expires Oct 20,2021 B

[SIGNATURE PAGE TO DEED: STORE #61510, CALUMET CITY., 1L]
WEILA\GB892825\6\73217.00G4
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Exhibit A
PARCEL 1:

THAT PART OF THE NORTH FRACTION OF THE NORTHWEST 1/4 OF SECTION
19, TOWNSHIP 36 NORTH, RANGE 15 EAST OF THE THIRD PRINCIPAL MERIDIAN,
DESCRIBED AS FOLLOWS:: BEGINNING AT A LINE DRAWN 660 FEET WEST OF
AND PARALLEL WITH THE EAST LINE OF THE SAID NORTHWEST 1/4 AT A POINT
1080.11 FEET NORTH OF THE SOUTH LINE OF SAID NORTHWEST 1/4; THENCE
EAST TO THE WEST LINE OF RIVER DRIVE AS LAID OUT IN GREEN LAKE
ADDITION TO CALUMET CITY, ACCORDING TO PLAT THEREOF REGISTERED AS
DOCUMENT NUMBER 892881, EXTENDED SOUTH; THENCE SOUTH ALONG THE
WEST LIMNE OF SAID RIVER DRIVE TO THE INTERSECTION OF SAID WEST LINE
WITH THE MORTHWESTERLY RIGHT OF WAY OF THE PUBLIC SERVICE
COMPANY OFMORTHERN ILLINOIS; THENCE SOUTHWESTERLY ALONG SAID
RIGHT OF WAY L'NZ TO ITS INTERSECTION WITH A LINE DRAWN 660 FEET
WEST OF AND PARALLEL WITH THE EAST LINE OF SAID NORTHWEST 1/4;
THENCE NORTH ALONG SAID PARALLEL LINE TO THE PLACE OF BEGINNING,
EXCEPTING FROM SAIDTRACT OF LAND THAT PART THEREOF DESCRIBED AS
FOLLOWS::

BEGINNING ON A LINE DRAWN FROM A POINT ON THE EAST LINE OF THE
NORTHWEST 1/4 OF SAID SECTION49, A DISTANCE OF 1080.96 FEET NORTH OF
THE SOUTH LINE OF SAID NORTHWEST /4 TO A POINT ON A LINE DRAWN 660
FEET WEST OF AND PARALLEL WITH THFE-AFORESAID EAST LINE, A DISTANCE
OF 1080.11 FEET NORTH OF SAID SOUTH 1iNE (SAID LINE BEING THE SOUTH
LINE OF THE PROPERTY DESCRIBED IN WARRANTY DEED NUMBER 1210239,
REGISTERED JULY 22, 1948), AT A POINT 471.63 ~EET WEST OF THE
AFORESAID EAST LINE; THENCE EAST ALONG THE ‘Dt SCRIBED LINE, A
DISTANCE OF 160 FEET TO THE WEST LINE OF RIVERORIVE, AS LAID OUT IN
GREEN LAKE ADDITION TO CALUMET CITY, ACCORDING . 7C THE PLAT
THEREOF REGISTERED AS DOCUMENT NUMBER 892881, :zATENDED SOUTH;
THENCE SOUTH ALONG THE WEST LINE OF RIVER DRIVE, EEING PARALLEL
WITH THE AFORESAID EAST LINE OF THE NORTHWEST 1/4, A IISTANCE OF
58.83 FEET; THENCE WEST, PARALLEL WITH THE FIRST DESCRIBELLINE, A
DISTANCE OF 160 FEET; THENCE NORTH PARALLEL WITH THE SAIC ZAST LINE,
A DISTANCE OF 58.88 FEET TO THE POINT OF BEGINNING.

PARCEL 2:

THAT PART OF THE NORTHWEST 1/4 OF SECTION 19, TOWNSHIP 36 NORTH,
RANGE 15, EAST OF THE THIRD PRINCIPAL MERIDIAN, BOUNDED AND
DESCRIBED AS FOLLOWS:

BEGINNING AT THE NORTHWEST CORNER OF THE EAST 660 FEET OF SAID
NORTHWEST 1/4; THENCE SOUTH 00 DEGREES 09 MINUTES 50 SECONDS
WEST ON THE WEST LINE OF THE EAST 660 FEET OF SAID NORTHWEST 1/4, A
DISTANCE OF 1635.56 FEET; THENCE NORTH 44 DEGREES 42 MINUTES 30

Page 4 of 7
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SECONDS WEST A DISTANCE OF 260.28 FEET, THENCE NORTH 28 DEGREES 30
MINUTES 00 SECONDS EAST A DISTANCE OF 59.87 FEET; THENCE NORTH 44
DEGREES 42 MINUTES 30 SECONDS WEST A DISTANCE OF 519.21 FEET,
THENCE SOUTH 45 DEGREES 17 MINUTES 30 SECONDS WEST A DISTANCE OF
24 FEET; THENCE NORTH 44DEGREES 42 MINUTES 30 SECONDS WEST A
DISTANCE OF 110 FEET; THENCE SOUTH 45 DEGREES 17 MINUTES 30
SECONDS WEST A DISTANCE OF 10 FEET; THENCE NORTH 44 DEGREES 42
MINUTES 30 SECONDS WEST A DISTANCE OF 615 FEET; THENCE NORTH 00
DEGREES 17 MINUTES 30 SECONDS EAST ON A LINE PERPENDICULAR TO THE
NORTH LINE OF SAID NORTHWEST 1/4, A DISTANCE OF 543 FEET TO THE
NORTH LINE OF SAID NORTHWEST 1/4; THENCE SOUTH 89 DEGREES 42
MINUTES 30 SECONDS EAST ON THE NORTH LINE OF THE NORTHWEST 1/4 A
DISTANCZ CF 1055.93 FEET TO THE POINT OF BEGINNING

(EXCEPTING TrcREFROM THE NORTH 30 FEET THEREOF;

ABD ALSO EXCEPTING THEREFROM THAT PART CONVEYED TO THE STATE OF
ILLINOIS, DEPARTME!NT OF PUBLIC WORKS AND BUILDINGS, BY DEED
RECORDED AS DOCUMENT-NUMBER 19955757 BOUNDED AND DESCRIBED AS
FOLLOWS:

COMMENCING AT THE NORTHWEST CORNER OF SECTION 19; THENCE EAST
ALONG THE NORTH LINE OF SAID M >RTHWEST 1/4 A DISTANCE OF 872.77 FEET
TO A POINT; THENCE SOUTH 30 FEET \MzASURED AT RIGHT ANGLES), TO A
POINT ON THE SOUTH LINE OF 159TH STREET, SAID POINT BEING THE POINT
OF BEGINNING; THENCE CONTINUING SOUTH ALONG THE LAST DESCRIBED
COURSE, A DISTANCE OF 30 FEET TO A POINT, THENCE EAST ALONG A LINE
PARALLEL TO AND DISTANT 60 FEET FROM THE MORTH LINE OF SAID
NORTHWEST 1/4, A DISTANCE OF 199.23 FEET TO /A FOINT, THENCE NORTH
FORMING A RIGHT ANGLE WITH THE LAST DESCRIBEZZ-COURSE, A DISTANCE
OF 10 FEET TO A POINT; THENCE EAST ALONG A LINE FARALLEL TO AND
DISTANT 50 FEET FROM THE NORTH LINE OF THE NORTHWEST 1/4, A
DISTANCE OF 856.77 FEET TO A POINT ON THE EAST PROPERTY LINE OF THE
TRACT DESCRIBED HEREIN; THENCE NORTH ALONG SAID PRCPERTY LINE, A
DISTANCE OF 20 FEET TO A POINT ON SAID SOUTH LINE OF 15914 ZTREET,
THENCE WEST ALONG SAID SOUTH LINE OF 159TH STREET A DISTANCE OF
1056 FEET TO THE POINT OF BEGINNING), IN COOK COUNTY, ILLINOIS:

PARCEL 3:

EASEMENT FOR THE BENEFIT OF PARCEL 2 FOR INGRESS AND EGRESS AND
COMMON USE OF PARKING OVER, UNDER AND ACROSS THOSE PORTIONS OF
THE FOLLOWING DESCRIBED LAND:

THAT PART OF THE NORTH WEST QUARTER OF SECTION 18, TOWNSHIP 36
NORTH, RANGE 15 EAST OF THE THIRD PRINCIPAL MERIDIAN, WHICH LIES
NORTH AND EAST OF THE MARGIN OF THE LITTLE CALUMET RIVER,
EXCEPTING THEREFROM THE FOLLOWING:

Page 5 of 7
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(A) THE EAST 660 FEET OF SAID NORTH WEST QUARTER,;

(B) THAT PART OF SAID NORTH WEST QUARTER DESCRIBED AS FOLLOWS:
COMMENCING AT THE NORTH WEST CORNER OF SAID QUARTER; THENCE
SOUTH ALONG THE WEST LINE OF SAID QUARTER, A DISTANCE OF 230 FEET,
THENCE EASTERLY ON A LINE PARALLEL TO THE NORTH LINE OF SAID
QUARTER, A DISTANCE OF 250 FEET; THENCE NORTH A DISTANCE OF 230
FEET TO A POINT ON THE NORTH LINE OF SAID QUARTER; THENCE WESTERLY
ALONG SAID NORTH LINE A DISTANCE OF 250 FEET TO THE POINT OF
BEGINNING;

(C) THAT PART OF SAID NORTHWEST 1/4 WHICH IS BOTH SOUTH OF A LINE
PARALLEL TO AND 2056.78 FEET SOUTH OF THE NORTH LINE OF SAID
QUARTER AND WEST OF A LINE 300 FEET EAST OF AND PARALLEL TO THE
EAST LINE OF "CRRENCE AVENUE;

(D) THAT PART TAKEN, USED OR DEDICATED FOR TORRENCE AVENUE;

(E) THAT PART THEREO:- CZNVEYED TO THE PUBLIC SERVICE COMPANY OF
NORTHER ILLINOIS BY DEED-C\ILY RECORDED JULY 24, 1926 AS DOCUMENT
NOS. 9349854 AND 9350297,

(F) THAT PART OF SAID NORTH WEGT 1/4 OF SECTION 19, TOWNSHIP 36
NORTH, RANGE 15 EAST OF THE THIRD FRINCIPAL MERIDIAN, BOUNDED AND
DESCRIBED AS FOLLOWS: BEGINNING A7 THE NORTH WEST CORNER OF THE
EAST 660 FEET OF SAID NORTH WEST QUARTER; THENCE SOUTH 0 DEGREES
09 MINUTES 50 SECONDS WEST ON THE WEST LINE OF THE EAST 660 FEET OF
SAID NORTH WEST QUARTER A DISTANCE OF 1%325.56 FEET; THENCE NORTH
44 DEGREES 42 MINUTES 30 SECONDS WEST A DISTANCE OF 260.28 FEET,
THENCE NORTH 28 DEGREES 30 MINUTES 00 SECUNDS EAST A DISTANCE OF
59.87 FEET; THENCE NORTH 44 DEGREES 42 MINUTES-50 SECONDS WEST A
DISTANCE OF 519.21 FEET; THENCE SOUTH 45 DEGREES 1/ MINUTES 30
SECONDS WEST A DISTANCE OF 24.00 FEET; THENCE NORT){ 44 DEGREES 42
MINUTES 30 SECONDS WEST A DISTANCE OF 110.00 FEET; THENCE SOUTH 45
DEGREES 17 MINUTES 30 SECONDS WEST A DISTANCE OF 10.00 FEZT;
THENCE NORTH 44 DEGREES 42 MINUTES 30 SECONDS WEST, A DIiSTANCE OF
615.00 FEET; THENCE NORTH 0 DEGREES 17 MINUTES 30 SECONDS EAST ON A
LINE PERPENDICULAR TO THE NORTH LINE OF SAID NORTH WEST QUARTER, A
DISTANCE OF 543.00 FEET TO THE NORTH LINE OF SAID NORTHWEST
QUARTER; THENCE SOUTH 89 DEGREES 42 MINUTES 30 SECONDS EAST ON
THE NORTH LINE OF SAID NORTH WEST QUARTER, A DISTANCE OF 1055.93
FEET TO THE PLACE OF BEGINNING; EXCEPTING THEREFROM THE NORTH 30
FEET THEREOF AND ALSO EXCEPTING THEREFROM THAT PART THEREOF
CONVEYED IN DEED FROM SEARS ROEBUCK AND COMPANY, TO THE STATE
OF ILLINOIS, DEPARTMENT OF PUBLIC WORKS AND BUILDINGS DATED
AUGUST 29, 1966, AND RECORDED SEPTEMBER 28, 1966 AS DOCUMENT
NUMBER 19955757 AND FILED SEPTEMBER 28, 1966 AS DOCUMENT NUMBER
LR2294057, IN COOK COUNTY, ILLINOIS. AS CREATED BY OPERATING

Page 6 of 7



1918417129 Page: 7 of 96

UNOFFICIAL COPY

AGREEMENT DATED JUNE 23, 1965, A MEMORANDUM OF WHICH WAS
RECORDED JULY 22, 1965 AS DOCUMENT NUMBER 19534723, AS AMENDED BY
AMENDMENT DATED JUNE 15, 1984, A MEMORANDUM OF WHICH WAS
RECORDED AUGUST 27, 1984 AS DOCUMENT NUMBER 27229390, AND SECOND
AMENDMENT DATED FEBRUARY 3, 1993, A MEMORANDUM OF WHICH WAS
RECORDED MARCH 2, 1993 AS DOCUMENT NUMBER 93154148,

PIN: 30-19-100-102-0000, 30-19-100-110-0000
Address: 2 River Oaks S/C, Calumet City, IL 60409

~ COOK COUNTY
«~CORDER OF DEEDS

COOW COUNTY
RETORDER OF DEEDS

COOK COUNTY
~LCORDER OF DEEDS Page 7 of 7
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CERTIFICATION OF SALE ORDER

The undersigned hereby certifies that the attached is a true, correct and, except as set
forth below, complete copy of the Order (I) Approving the Asset Purchase Agreement Among
Sellers and Buyer, (II) Authorizing the Sale of the Debtors’ Assets Free and Clear of Liens,
Claims, Interests and Encumbrances, (III) Authorizing the Assumption and Assignment of
Certain Executory Contracts, and Leases in connection therewith and (IV) Granting Related
Relief dated February 8, 2019 entered by Judge Robert D. Drain of the United States Bankruptcy
Court for the Southern District of New York located in White Plains, New York, in connection
with Case M0.,18-23538 (RDD), omitting therefrom all of the exhibits, which can be accessed at
the following:

https://restructying primeclerk.com/sears/Home-DownloadPDF?id | =MTMxNDEx &id2=0.

Dated: February )\, 2019

[Signature app.2¢s on the following page. ]

EAST\64717649.3
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IN WITNESS WHEREOF, Grantor has executed this Sale Order as of the day and year
first above written.

GRANTOR:

SEARS, ROEBUCK AND CO., a New York
corporation, as debtor in possession

By: LuL\J.LdEm

Name: Luke J. Valentino
Title: Corporate Secretary

STATE OF ILLINOIS )

COUNTY OF COOK )

|, the undersigned, a Notary Public in anc. fot said County, in said State, hereby certify
that Luke J. Valentino, as Corporate Secreta’v.'of SEARS, ROEBUCK AND CO., a New
York corporation, as debtor in possession, on beha!f of such corporation, whose name is
signed to the foregoing instrument, and who is knowii to me, acknowledged before me
on this day that, being informed of the contents of thz-instrument, he/she, executed the
same voluntarily on the day the same bears date.

Given under my hand this _|{__ day of February, 2019.

Notary Puslic

My Commission Expires: ).7//2_8’ 2{

A A AR AA I
WAAAARAPI AN WAARAAANAANS

: OFFICIAL SEAL

) CHERYL PASPIRGELIS
)

<

y

NOTARY PUBLIC - STATE OF ILLINCIS
MY COMMISSION EXPIRES:12/28/21

PAPNIN T
—d "

PP P
WP P

[SIGNATURE PAGE TO SALE ORDER: STORE #61510, CALUMET CITY, IL]
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EXHIBIT A
SALE ORDER

[See Attached]

COOK COUNTY
RECORDER OF DEEDS

COOK CCLEx Y
TR CF DL
RECORDER L

COOK COUNTY
RECORDER OF DEEDS
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF NEW YORK

_ _ —emeX
Inre : : Chapter 11
o VI .
SEARS HOLDINGS CORPORATION, et al., : Case No. 18-23538 (RDD)
Debtors.! : (Jointly Administered)
X

CLDER (I} APPROVING THE ASSET PURCHASE AGREEMENT
AMONG SELLERS AND BUYER, (11) AUTHORIZING THE SALE OF
CERTAYN OF THE DEBTORS’ ASSETS FREE AND CLEAR OF LIENS,
CLAIMS, INYERESTS AND ENCUMBRANCES, (1) AUTHORIZING THE
ASSUMPTION AND» ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS, AND
LEASES IN CONNECS1ON THEREWITH AND (IV) GRANTING RELATED RELIEF

Upon the motion, dated November 1, 2018 (Docket No. 429) (the “Sale Motion™),” filed
by the above-captioned debtors and acoirs in possession (the “Debtors™) seeking, among other
things, the entry of an order (the “Sale Order™), pursuant to sections 105, 363 and 365 of the United

States Bankruptcy Code, 11 U.S.C. §§ 101, ef seq. qthe “Bankruptcy Code™), Rules 2002, 6004,

' The Debtors in these chapter 11 cases, along with the last four digits of eazn Debtor’s federal tax identification
number, are as follows: Sears Holdings Corporation (0798); Kmart”lialding Corporation (3116); Kmart
Operations LLC (6546); Sears Operations LLC (4331); Sears, Roebuck and C#. (C080); ServiceLive Inc. (6774);
SHC Licensed Business LLC (3718); A&E Factory Service, LLC (6695); A&t Home Delivery, LLC (0203);
A&E Lawn & Garden, LLC (5028); A&E Signature Service, LLC (0204); FBA Ho'aings Inc. (6537); Innovel
Solutions, Inc. (7180); Kmart Corporation (9500); MaxServ, Inc. (7620); Private Brinds, Ltd. (4022); Sears
Development Co. (6028); Sears Holdings Management Corporation (2148): Sears Home &/3usiness Franchises,
Inc. (6742); Sears Home Improvement Products, Inc. {(8591); Sears Insurance Services, L.L.C2. (7182); Sears
Procurement Services, Inc. (2859); Sears Protection Company (1250); Sears Protection Comipany (PR) Inc.
(4861); Sears Roebuck Acceptance Corp. (0533); Sears, Roebuck de Puerto Rico, Inc. (3626); SY'W Relay LLC
(1870); Wally Labs LLC (None); SHC Promotions LLC (9626); Big Beaver of Florida Development, LLC
{None); California Builder Appliances, Inc. (6327); Florida Builder Appliances, Inc. (9133). KBL Holding Inc.
(1295); KLC, Inc. {0839); Kmart of Michigan, Inc. (1696), Kmart of Washington LLC (8898); Kmart Stores of
llinois LLC (8897); Kmart Stores of Texas LLC (8915); MyGofer LLC (5531): Sears Brands Business Unit
Corporation (4658); Sears Holdings Publishing Company, LLC. (5554); Sears Protection Company (Florida),
L.L.C. (4239); SHC Desert Springs, LLC (None); SOE, Inc. (9616); StarWest, LLC (5379); STI Merchandising,
Inc. (0188); Troy Coolidge No. 13, LLC (None); BlueLight.com, Inc. (7034); Sears Brands, L.L.C. (4664); Sears
Buying Services, Inc. (6533); Kmart.com LLC (%022} Sears Brands Management Corporation {(5363); and SRe
Holding Corporation (4816). The location of the Debtors’ corporate headquarters is 3333 Beverly Road, Hoffman
Estates, [llinois 60179,

[

Capitalized terms used herein but not otherwise defined have the meanings given to them in the Asset Purchase
Agreement (as defined below) or, if not defined in the Asset Purchase Agreement, the meanings given to them in
the Sale Moticn.



1918417129 Page: 12 of 96

18-23538-rdd Doc 2507 Filed 02/08/19 Entered 02/08/19 15:14:32 Main Document

UNOFFICIAL COPY

6006, 9007, and 9008 of the Federal Rules of Bankruptcy Procedure (the “Bankruptey Rules™) and

Rules 6004-1, 6005-1 and 6006-1 of the Local Bankruptcy Rules for the United States Bankruptcy
Court for the Southern District of New York (the “Local Rules™), authorizing and approving the
sale of the Acquired Assets and the assumption and assignment of certain executory contracts and
unexpired leases of the Debtors in connection therewith; and the Court having entered this Court’s
prior order, dated November 19, 2018 (Docket No. 816) including the schedule as revised by the
Global Bidding Frocedures Process Letter filed with the Bankruptcy Court on November 21,2018

(Docket No. 862) (together, the “Bidding Procedures Order™), approving competitive bidding

procedures for the Acquired Assets (the “Bidding Procedures™) and granting certain related relief;

and Transform Holdco LLC (the “3uyer”) having submitted the highest or otherwise best bid for
the Aéquired Assets, as reflected in the Asset Purchase Agreement (as defined below); and the
Court having conducted a hearing on the Sae Motion (the “Hearing” or the “Sale Hearing™)
commenced on February 4, 2019, at which time all infcrested parties were offered an opportunity
to be heard with respect to the Sale Motion; and the Court 5aving reviewed and considered (i) the
Sale Motion and the exhibits thereto, (ii) the Asset Purchase Agie¢ment, dated as of January 17,
2019 by and among the Buyer and the Sellers party thereto (including each Debtor and certain
other subsidiaries of Sears Holdings Corporation, the (“Sellers™) (as may be.aniended, restated,
amended and restated from time to time, including pursuant to that certain Amendinent No. 1 to

Asset Purchase Agreement, by and among the Buyer and the Sellers, the “Asset Purchase

fﬁxgr‘eement”),3 a copy of which is attached hereto as Exhibit B, whereby the Sellers have agreed,

subject to Court approval, among other things, to sell the Acquired Assets to the Buyer, including,

3 Amendment No. | to the Asset Purchase Agreement was filed in substantially final form on February 7, 2019 at
Docket No. 2456 (the “APA Amendment”). Upon closing and execution the Debtors will file the executed version
of the APA Amendment with the Court.

-



1918417129 Page: 13 of 96

18-23538-rdd Doc 2507 Filed 02/08/19 Entered 02/08/19 15:14:32 Main Document

UNOFFIGIAL COPY

without limitation, (x) the Assigned Agreements (including any Additional Contracts) that will be

assumed and assigned to Buyer or designated, as applicable, each on the terms and conditions set

o

forth in the Asset Purchase Agreement and (y) designation rights (*Designation Rights™) for
certatn Designatable Leases (the sale of such Acquired Assets, collectively, the “Sale
Transaction”), (i) the Bidding Procedures Order and the record of the hearing before the Court
on November 15, 2018 at which the Bidding Procedures Order was approved, (iv) the ability of
the Buyer to suomit its Credit Bid pursuant to Asset Purchase Agreement section 3.1(b) (the
“Credit Bid™), (iv) the Okiections to the Sale Motton that have not been resolved or adjourned and
all related pleadings, and (v) the reéord of the evidentiary Hearing before the Court commenced
on February 4, 2019, at which the Zotrt authorized the Buyer’s Credit Bid (as approved pursuant
to this Sale Order), including the arguments and representations of counsel made, and the evidence
proffered or adduced, at the Hearing; and i\ appearing that due and sufficient notice of the
Sale Motion, the Asset Purchase Agreement, the Bidding Procedures Order, and the fO[‘[‘["l of this
order (the “Sale Order™) have been provided in accordance with the Bidding Procedures Order and
the Amended Order Implementing Certain Notice and Case Maragement Procedures, entered on

November 1, 2018 (Docket No. 405) (the “Amended Case Management 2rder”); and, except as

otherwise provided for herein, all objections to the Sale Motion having been withdrawn, resolved,
or overruled as provided in this Sale Order; and, after due deliberation and for the teasons stated
in the Court’s bench ruling at the Hearing, it appearing that the relief granted herein is in the best
interests of the Debtors, their estates and creditors and all parties in interest in these chapter 11

cases; and good and sufficient cause appearing therefor, it is hereby

\

"}
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FOUND AND DETERMINED THAT:

A Fed. R. Bankr. P. 7052. The findings and conclusions set forth herein constitute

the Court’s findings of fact and conclusions of law pursuant to Bankruptcy Rule 7052 made
applicable to this proceeding pursuant to Bankruptcy Rule 9014. To the extent any of the following
findings of fact constitute conclusions of law, they are adopted as such. To the extent any of the
following conclusions of law constitute findings of fact, they are adopted as such. The Court’s
findings shall als¢ include any oral findings of fact and conclusions of law made by the Court
during or at the conclusion of the Sale Hearing. This Sale Order shall constitute the findings of
fact and conclusions of law and shall take immediate effect upon execution hereof.

B. Jurisdiction and Venve. This Court has jurisdiction over the Sale Motion, the

Sale Transaction and the property of the Debtors’ estates, including the Acquired Assets, pursuant
to 28 .U.S.C. §§ 157(a)-(b) and 1334(b), and the Aimended Standing Order of Reference M-431,
dated January 31, 2012 (Preska, C.J.). This matter is a core proceeding pursuant to 28 U.S.C.
§ 157(b)(2) that this Court can decide by a final order underihe United States Constitution. Venue
of these chapter 11 cases and the Sale Motion in this district is proper under 28 U.S.C. §§ 1408
and 1409.

C. Statutory and Rule Predicates. The statutory and other legal nredicates for the

relief soughtlin the Sale Motion are sections 105(a), 363 and 365 of the Bankruptcy Code,
Bankruptey Rules 2002, 6004, 6006, 9007, 9008 and 9014, Local Rules 6004-1, 6005-1 and 6006-
1, and the Amended Guidelines for the Conduct of Asset Sales, Approved by Administrative Order
Number 383 in the United States Bankruptcy Court for the Southern District of New York.

D. Final Order. This Sale Order constitutes a final order within the meaning of

28 U.S.C. § 158(a). The Debtors have demonstrated compelling circumstances and a good,
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sufficient, and sound business purpose and justification for the immediate approval and
consummation of the Sale Transaction as contemplated by the Asset Purchase Agreement. In the
absence of a stay pending appeal, Buyer, being a good faith purchaser under section 363(m) of the
Bankruptcy Code, may close the sale contemplated by the‘Asset Purchase Agreement at any time
after entry of this Sale Order and shall not be subject to the stay provided by Bankruptcy Rules
6004(h) and £006(d).

E. MNotice and Opportunity to Object. Actual written notice of, and a fair and

reasonable opporturity to object to and to be heard with respect to the Sale Motion, the
Sale Transaction, the sale of the Acquired Assets that are owned by the Debtors free and clear of
any Claims (as defined below), the astumption and assignment of the Assigned Agreements, the
Auction, the Bidding Proc-edures, and the ‘elief requested in the Sale Motion has been given, as
required by the Bankruptcy Code, the Bankriptcy Rules, the Local Rules, the Amended Case
Management Order, and the Bidding Procedures Ordes

F. Title to the Acquired Assets. The Acquirsa Asgets that are owned by the Debtors

constitute property of the Debtors’ estates and good title is vestéa m the Debtors’ estates within
the meaning of section 541(a) of the Bankruptcy Code. Except as provides in the Asset Purchase
Agreement, the Debtors are the sole and rightful owners of such Acquired Azsetsthat are owned
by the Debtors with all right, title and interest to transfer and c;)nvey the Acquired Assets to the
Buyer, and no other person has any ownership right, title, or interests therein.

G. Sound Business Purpose. The Debtors have demonstrated good, sufficient, and

sound business purposes and justifications for approval of and entry into the Sale Motion, the Sale
Transaction, the Asset Purchase Agreement, and all related agreements (the “Related

Agreements™). The Debtors’ entry into and performance under the Asset Purchase Agreement and
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Related Agreements: (i) are a result of due deliberation by the Debtors and constitute a sound and
reasonable exercise of the Debtors’ business judgment consistent with their fiduciary duties; (ii)
provide value to and are beneficial to the Debtors’ estates, and are in the best interests of the”
Debtors and their estates. creditors and other parties in interest, and (iii) are reasonable and
appropriate under ;[lle circumstances. The Debtors have demonstrated compelling circumstances
for the Sale Transaction outside: (i) the ordinary course of business pursuant to section 363(b) of
the Bankruptcy Lede and (i1} a plan of reorganization, in that, among other things, the immediate
consummation of the Sale Transaction is necessary and appropriate to preserve and maximize the
value of the Debtors’ estates. Rusiness justifications for the Sale Transaction include, but are not
limited to, the following: (i) the Puichase Price set forth in the Asset Purchase Agreement
constitutes the highest or otherwise dest-offer received for the Acquired Assets; (ii) the
Asset Purchase Agreement and the transaction:, coitemplated thereby present the best opportunity
to maximize the value of the Acquired Assets, whetlie: 'en a going concern basis or otherwise, and
avoid decline and devaluation of the Acquired Assets thatwould occur in an immediate liquidation
of the Acquired Assets; (iii)unless the Sale Transaction and ail of the other transactions
contemplated by thé Asset Purchase Agreement are concluded expeditisusly, as provided for
pursuant to the Asset Purchase Agreement, recoveries to creditors will be diminispzd; and (iv) the
value of the Debtors’ estates will be maximized through the sale of the Acquired Acsers pursuant
to the Asset Purchase Agreement.

H. Compliance with Bidding Procedures. The Bidding Procedures were

substantively and procedurally fair to all parties, including all potential bidders, and were the result
of arms’-length negotiations. Further, the Bidding Procedures afforded notice and a full, fair, and

reasonable opportunity for any Person to make a higher or otherwise better offer to purchase the
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Acquired Assets. The Debtors, ESL, the Buyer and their respective counsel and other advisors
have complied with the Bidding Procedures and Bidding Procedures Order in all respects except
as properly waived in the exercise of their fiduciary duties in accordance with such Procedures.
The Buyer subjected its bid to the competitive Bidding Procedures approved by this Court and the
Buyer was found eligible to participate in the Auction and was the Successful Bidder (as defined
in the Biddirg Procedures) for .the Acquired Assets in accordance with the Bidding Procedures
Order and Biading Procedures.

L. Sale 2roress. (i} The Debtors and their advisors, including Lazard Fréeres & Co.
LLC, engaged ina rolbusi and.extensive marketing and sale process through the postpetition sale
process pursuant to the Bidding Procedures Order and the Bidding Procedures; (i1) the Debtors
and their advisors conducted a fair and open sale process; (iii) the sale process, the Bidding
Procedures and the Auction were non-collusive, duly noticed and provided a full, fair and
reasonable opportunity for any entity to make an offer 10 purchase the Acquired Assets; and (iv) the
process conducted by the Debtors pursuant to the Biddinig Procedures obtained the highest or
otherwise best value for the Acquired Assets for the Debtors arii)their estates, and any other
transaction would not have yielded as favorable an economic result.

1. Fair Consideration; Highest or Best Value. The consideratian/e-be paid by the

Buyer under the Asset Purchase Agreement, including, without limitation, the Credit Bid Amount
(as hereinafter defined) and the Credit Bid Release Consideration: (i) constitutes fair and
reasonable consideration for the Acquired Assets; (i1) is the highest or best offer for the Acquired
Assets; (1) will provide a greater recovery for the Debtors’ estates and creditors than would be
provided by any other practically available alternative; (iv) constitutes fair and reasonably

equivalent value and full and adequate consideration, under the Bankruptcy Code and the Uniform
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Fraudulent Transfer Act; (v)constitutes fair consideration under the Uniform Fraudulent
Conveyance Act; and (vi) constitutes reasonably equivalent value, fair consideration and fair value
under any other applicable laws of the United States, any state, territory or possession or the
District of Columbia or any other applicable jurisdiction with laws substantially similar to the
foregoing. Such consideration constitutes the highest or best bid for the Acquired Assets. Under
the facts and circumstances of these chapter 11 cases, the Purchase Price for the Acquired 'Assels
is fair and reesonable. - Pursuant to Section 3.1(c) of the Asset Purchase Agreement, the
Purchase Price may ‘include cash in the amount of the outstanding obligations owed to lenders
other than Buyer or its Atfiliztes as of the Closing Date under: (A) the 1P/Ground Lease Term

Loan Facility (the “IP/Ground Lease Buyout Amount™); (B) the FILO Facility (the “FILO Facility

Buyout Amount”); and (C) the Real Estute Loan 2020 (the “Real Estate Loan 2020 Buyout

Amount”, together with the IP/Ground Leas¢ Buyout Amount and the FILO Facility Buyout

Amount, the “Buyout Amounts™} unless such lender{s} rrovide written confirmation to the Sellers

that such cash payment and the obligations owed to lend<is by the Sellers under the IP/Ground
Lease Term Loan Facility, the FILO Facility or the Real Estatc i.nan 2020, as applicable, are
permanently waived and discharged against the Sellers. Pursuant te Scction 3.1 of the Asset
Purchase Agreement, to the extent payable, each Buyoﬁt Amount, if applicable_shil be deposited
and held in separate segregated accounts of the Debtors and the Liens of the lend¢rs ether than
Buyer or its affiliates under the [P/Ground Lease Term Loan Facility, the FILO Facility or the Real
Estate Loan 2020, as applicable, shall attach to the cash proceeds held in the applicable designated
segregated account in the same order of priority and with the same validity, force and effect as the
original Liens of such lenders, and such proceeds shall be released to such lenders within two (2)

business days fbllowing the Closing Date and shall not otherwise be used by the Debtors without
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further order of the Bankruptcy Court (the mechanic referred to in this sentence and the preceding
sentence shall be referred to herein as the “Buyout Option™). Such Purchase Price, including the
Credit Bid Amount, the Credit Bid Reiease Consideration, the Buyout Option, and other good and
valuable consideration provided in connection with the Sale Transaction, constitutes the highest
or best bid for the Acquired Assets. Under the facts and circumstances of these chapter 11 cases,
the Purchase Price for the Acquired Assets is fair and reasonable.

Yvithout limiting the foregoing, no objection was raised to the Sale Motion on the
basis that the creditorsof any particular Debtor were improperly prejudiced by the proposed sale,
including by the credit biu feature of the proposed sale. Based on the evidence before the Court,
the sale consideration under the propnsed sale that does not constitute a credit bid constitutes
adequate consideration for the Acquired Assets of each Debtor when added to the credit bid
consideration, and such consideration does disadvantage the creditors of any particular Debtor

except as permitted by the Bankruptcy Code.

K. ESL Secured Claims. Inaccordance withtlie' Asset Purchase Agreement, effective

upon the Closing Date ESL’s Claims (as defined below) againsthz Debtors arising under the:
(i) IP/Ground Lease Term Loan Facility; (if) FILO Facility; (iii) ‘Rea! Estate Loan 2020;
(iv) Second Lien Term. Loan; (v} Second Lien Line of Credit Facility; (vi} Secend |ien PIK Notes;
and (vii) Citi L/C Facility (together with the security interests securing any of the Claims of ESL
described in the preceding sub-clauses (i)-(vii), collectively, the “ESL Claims”), shall each be
deemed allowed for all purposes in these chapter 11 cases and under the Bankruptcy Code in the
amounts set forth on Exhibit G to the Asset Purchase Agreement, as reduced by the Credit Bid set
forth in Section 3.1(b) of the Asset Purchase Agreement. Pursuant to Section 363(k) of the

Bankruptcy Code and this Sale Order, ESL or, to the extent any of the ESL Claims are assigned to
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Buyer prior to the Closing Date, Buyer is hereby authorized to credit bid (or cause to be credit bid)
the ESL Claims and to use such ESL Claims as a portion of the Purchase Price (the “ESL Credit
Bid Amount”) as set forth in Section 3.1(b) of the Asset Purchase Agreement (subject, in the éase
of the security interest securing the Claims described in subclauses (iv), (v) and (vi) of this
Paragraph K, anything in this Order to the contrary notwithstanding, to delivery of the written
consent of bz Collateral Agent for such security interest). In addition, the transfer of Acquired
Assets constituting “Collateral” under that certain Amended and Restated Security Agreement by
and among Sears Holdiizs Corporation and Wilmington Trust, National Association in its capacity

as Collateral Agent (the “second Lien Collateral Agent™) dated as of March 20, 2018 (as may be

amended, restated, amended and restatzd or otherwise moditied in accordance with its terms from

time to time) (the “Second Lien Security’ A 2rzement”) has been, or will be, directed by ESL as the

“Required Secured Parties” under the Second (Liea Security Agreement pursuant to one or more

direction letters delivered to the Second Lien Collatérsi Agent (the “Second Lien Consent”). The

Second Lien Consent binds all parties holding debt under-ihe Second Lien Term Loan, Second

Lien Line of Credit Facility and Second Lien PIK Notes in their cazacity as such (collectively, the

“Senior Second Lien Creditors”, and their claims against the Debtors tnder such debt document,

the “Senior Second Lien Claims™). The Senior Second Lien Claims shall be desmed allowed for
all purposes in these chapter 11 cases and under the Bankruptcy Code, as reduced by any amounts
included in the Credit Bid. Pursuant to Section 363(k) of the Bankruptcy Code and this Sale Order,
the Second Lien Collateral Agent is hereby authorized to credit bid the Senior Second Lien Claims

as a portion of the Purchase Price (the “2L Credit Bid Amount”, together with the ESL Credit Bid

Amount (without duplication), the “Credit Bid Amount™). At the Auction, pursuant to the Asset

10
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Purchase Agreement, the Buyer agreed to pay the Purchase Price, which includes the Credit Bid
Amount.
L. Cvrus Claims. Effective upon the Closing Date, Cyrus’ Claims (as defined below)

arising under: (g) the Final Junior DIP Order* (the “Junior DIP Secured Obligations™); (h) the Citi

L/C Facility; (i} the Second Lien PIK Notes® (the “Cyrus Second Lien Notes Claims™): and (j) the

IP/Ground Lease Term Loan Facility (the “Cyrus IP/GL Claims™) together with the security

interests secuiing any of the Claims described in the preceding sub-clauses (g)-(j). collectively the
“Cyrus Claims”), shail each be deemed allowed for all purposes in these chapter 11 cases and
under the Bankruptcy Couae, as reduced by any amounts included in the Credit Bid.

M. No Successor or Other Derivative Liability. The sale and transfer of the

Acquired Assets of the Debtors to the Fuyer, including the assumption by the Debtors and
assignment, transfer and/or sale to the Buyer of the Assigned Agreements, will not subject the
Buyer or ESL to any liability (including any successor liability) under any laws, including any
bulk-transfer laws, or any theory of successor or transteree liability, antitrust, environmental,
product line, de facto merger or substantial continuity or simua: theories, with respect to the
operation of the Debtors’ business prior to the Closing, and for each'Assigned Agreement, the
applicable Assumption Effective Date, except that, upon the Closing or such other date as specified
in the Asset Purchase Agreement, the Buyer shall become liable for the appliceple Assumed

Liabilities. The Buyer: (i) is not, and shall not be considered or deemed a mere continuation of,

4 The “Final Junior DIP Order” shall mean the Final Junior DIP Order ({) Authorizing the Debtors 1o (A) Obiain
Post-Petition Financing and (B) Grant Secured Priming Liens and Superpriority Administrative Expense Claims;
(1) Modifving the Automatic Stay, and (11l) Granting Related Relief (Docket No. 1436).

The *Junior DIP Secured Obligations” shall have the meaning ascribed to-it in the Final Junior DIP Order.

As such term is defined in the Declaration of Robert A. Riecker Pursuant to Rule 1007-2 of Local Bankruptcy
Rules for Southern District of New York (Docket No. 3).

11
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or successor to, the Debtors in any respect; (i1) has not, de facio or otherwise, merged with or into
the Debtors; and (i) is not a continuation or substantial continuation, and is not holding itself out
as a mere continuation, of any of the Debtors or their respeétive estates, businesses or operations,
or any enterprise of the Debtors and there is no continuity of enterprise between the Debtors and
the Buyer. Accordingly, the Buyer is not and shall not be deemed a successor to the Debtors or
their respectize estates as a result of the consummation of the transactions contemplated by the
Asset Purchase Agreement, and except with respect to any Assumed Liabilities or as otherwise set
forth in the Asset Fuichase Agreement, Buyer’s acquisition of the Acquired Assets from the
Debtors shall be free and Clear of any “successor liability” claims of any nature whatsoever. Buyer
would not purchase the Acquired Assets but fo_r the protections against any claims based upon
“successor liability™ theories as specified Ferein. Notwithstanding the foregoing, nothing herein
shall apply with respect to the Reserved Lease([ssues.

N. Transition Agreements.

(1) The Services Agreement, as contemplated >y the Asset Purchase Agreement, and
as summarized on the record of the Sale Hearing, has been iiied at Docket No. 2455 in a
substantially final form, which is being negotiated by the parties and remains subject to a full
reservation of rights among the parties.’

(i)  The Employee Lease Agreement, as contemplated by the Asset Purchase
Agreement_ has been filed at Docket No. 2453 in a substantially final form, which is being -

negotiated by the parties and remains subject to a full reservation of rights among the parties.®

T Upon closing and execution the Debtors will file the executed version of the Services Agreement with the Court,

# Upon closing and execution the Debtors will file the executed version of the Employee Lease Agreement with the
Court.

12
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0. Good Faith; No Collusion. The Asset Purchase Agreement and each of the

Transactions were negotiated. proposed, and entered into by the Debtors, their management, their
boards of directors or equivalent governing bodies, and representatives and the Buyer and its
management, board of directors or equivalent governing body, officers, directors, employees,
agents, members, managers and representatives, including ESL, in good faith, without collusion
or fraud, and from arms’-length bargaining positions. The Buyer is a “good faith purchaser” and
the Buyer, and’ESL are acting in good faith within the meaning of section 363(m) of the
Bankruptcy Code and. as such, are entitled to all the protections afforded thereby through the date
of the Hearing and in closing the proposed transaction. In the absence of any Person obtaining a
stay pending appeal, effective upori the Closing, it shall be deemed that neither the Debtors, ESL,
nor the Buyer have engaged in any condvct that would cause or permit the Asset Purchase
Agreement to be avoided or costs and damages to be imposed under section 363(n) of the
Bankruptcy Code. The Buyer and ESL have proceeded in good faith in all respects in that, among
other things: (1) the Buyer, and ESL have recognized that.tlie Debtors were free to deal with any
other party in interest in acquiring the Acquired Assets; (i1) the‘S«ver, and ESL have complied
with the applicable provisions of the Bidding Procedure§ Order; (iii) the Buyer’s bid was subjected
to competitive Bidding Procedures as set forth in the Bidding Procedures Order; and (iv) all
payments to be made by the Buyer and all other material agreements or arrangements entered into
by the Buyer, ESL and the Debtors in connection with.the Sale Transaction have been disclosed
and are appropriate. The sale price in respect of the Acquired Assets was not controlled by any
agreement among potential bidders and neither the Debtors, ESL nor the Buyer have engaged in
collusion, fraud, or any conduct that would cause or permit the Asset Purchase Agreement to be

avoided or costs and damages to be imposed under section 363(n) of the Bankruptcy Code or that

13
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would prevent the application of section 363(m) of the Bankruptcy Code. Accordingly. neither
the Asset Purchase Agreement nor the Sale Transaction may be avoided and no party shall be
entitled to damages or other recovery pursuant to section 363(n) of the Bankruptcy Code.
Specifically, neither ESL nor the Buyer has acted in a collusive manner with any Person or entity.

P. Notice. As evidenced by the certificates of service filed with the Court: (1) due,

proper, timely, adequate, and sufficient notice of the Sale Motion, the Bidding Procedures
(including the wnilding process and the deadline for submitting bids and the Auction), the
.Sale Hearing, the Sale Transaction, the proposed Sale Order attached to the Asset Purchase
Agreement, and the othet reliefrequested in the Sale Motion was provided by the Debtors; (ii) such
notice was good, sufficient, and appropriate under the particular circumstances and complied with
the Bidding Procedures Order; and (i1} n» other or further notice of the Sale Motion, the Sale
Transaction, the Bidding Procedures, the Sal¢ Hearing, the proposed Sale Order, or any of the
relief requested in the Sale Motion, except as otherwise-nrovided paragraphs FF.34 and FF.38 of
this Sale Order, is reéuired. With respect to Persons“whose identities are not reasonably
ascertained by the Debtors, in accordance with the Bidding Proccdares Order, a notice containing
the results of the Auction was published on the Prime Clerk website on' Janvary 18, 2019 (Docket
No. 1730).

Q. Cure Notice. As evidenced by the certificates of service filed with tne Court, and
in accordance with the provisions of the Bidding Procedures Order, the Debtors have served, prior
to the Sale Hearing, the Assumption and Assignment Notice (as c_ieﬁned in the Bidding Procedures
Order) on each counterparty to a Potential Transferred Agreement, dated January 18, 2019,
January 23, 20AI9, and January 31, 2019, which provided the Debtors’ intent to assume and assign

such Potential Transferred Agreements (to the extent the Potential Transterred Agreement is an

14
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executory contract or lease) and notice of the related proposed Cure Costs upon each'non-debtor
counterparty to such Potential Transferred Agreements. The service of the Assumption and
Assignment Notice was timely, good, sufficient and appropriate under the circumstances and no
further notice need be given with respect to the Cure Costs for the assumption and assignment of
the Assigned Agreements, including without limitation the Designatable Leases and any
Additional Centracts that were listed as Potential Transferred Agreements; provided, however,
that further notice s required as provided for in paragraphs FF.34 and FF.38 herein. See Notice of
Cure Costs and Poteniial Assumption and Assignment of Executory Contracts and Unexpired
Leases in Connection with Glebal Sale Transaction (Docket No. 1731); see also Supplemental
Notice of Cure Costs and Polent/al Assumption and Assignment of Executory Contracts and
Unexpired Leases in Connection with (Global Sale Transaction (Docket No. 1774), see also
- Affidavits of Service (Docket Nos. 1969, 2132, 2162); see also Second Supplemental Notice of
Cure Costs and Potential Assumption and Assignrisntof Executory Contracts and Unexpired
Leases in Connection with Global Sale Transaction; see’atso Affidavit of Service (Docket No.
2314); see also Affidavit of Service (Docket No. 2417} . “All non-debtor parties to the
Potential Transferred Agreements (to the extent the Potential Transferved Agreement is an
executory contract or lease and was listed on the Notice of Cure Costs and Fotential Assumption
and Assignment of Executory Contracts and Unexpired Leases in Connection with _Glabal Sale
Transaction or Supplemental Notice of Cure Costs and Potential Assumption and Assignment of
Executory Contracts and Unexpired Leases in Connection with Global Sale Transaction) have had
a reasonable opportunity to object both to the Cure Costs listed on the applicable Assumption and
Assignment Notice and, for Assigned Agreements other than Designatable Leases and Additional

Contracts (to the extent the Additional Contracts are executory contracts), to the assumption and

15
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assignment of the Assigned Agreements to the Buyer in accordance with the Bidding Procedures
Order.

R. Satisfaction of Section 363(f) Standards. Except as expressly prov'ided for in this

Sale Order, the Debtors may sell the Acquired Assets that are owned by the Debtors free and clear
of all hens, claims (including those that constitute a “claim™ as defined in section 101(5) of the
Bankruptcy Code), rights, liabilities, mortgages, deeds of trust, pledges, charges, security interests,
of whatever kiad) or nature, rights of first refusal, rights of offset or recoupment, royalties.
conditional sales or fiJe. retention agreements, hypothecations, preferences, debts, easements,
suits, licenses, options, rights-of-recovery, judgments, orders and decrees of any court or foreign
domestic governmental entity, tixes (including foreign, state and local taxes), covenants,
restrictions, indentures, instruments, ( lfases, options, off-sets, recoupments, claims for
rexmbursement or subrogation, contribution, iademnity or exoneration, encumbrances and other
interests of any kind or nature whatsoever against any st the Debtors or the Acquired Assets owned
by them, including, without limitation, any debts arising wider or out 6f, in connection with, or in
any way relating to, any acts or omissions, obligations, demands;‘@uaranties, rights, contractual
commitments, restrictions, product liability claims, environmental liabilities, employment or labor
law claims or liabilities, employee pension or benefit plan claims, multieninlzver benefit plan
claims, retiree healthcare or life insurance claims or'claims for taxes of or agairst any of the
y
Debtors, any claims under, or trusts or liens created by, PACA,” and any derivative, vicarious,

transferee or successor liability claims, alter ego claims, de facto merger claims, rights or causes

of action (whether in law or in equity, under any law, statute, rule or regulation of the United

7 “PACA” means The Perishable Agricultural Commodities Act, 1930 (7 U.S.C. §§499a, et seq.) or the Packers
and Stockyards Act (7 U.S.C. §§181 et seq.) or any similar state faws.

16
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States, any state, territory, or possession thereof or the District of Columbia), whether arising prior
to or subsequent to the commencement of these chapter 11 cases, whether known or uﬁknown,
contingent or matured, liquidated or unliquidated, choate or inchoate, filed or unfiled, scheduled
or unscheduled, perfected or unperfected, liquidated or unliquidated, noticed or unnoticed,
recorded or unrecorded, contingent or non-contingent, material or non-material statutory or non-
statutory, legal or equitable, and whether imposed by agreement, understanding, law, equity or
otherwise arising under or out of, in connection with, or in any way related to any of the Debtors,
any of the Debtors” it{e:ests in the Acquired Assets, the operation of any of the Debtors” businesses
before the effective ti'me ot the Closing and for each Assigne;i Agreement {subject to the payment
of Cure Costs as required unde;” suction 365(b) of the Bankruptcy Code), the applicable
Assumption Effective Date, pursuant to/the Asset Purchase Agreement, or the transfer of any of
the Debtors’ interests in the Acquired Asscts to the Buyer, and all Excluded Liabilities;
(collectively, excluding any Assumed Liabilities, the™*Claims™), because, in each case, one or more
of the standards set forth in section 363(f)(1)-(5) of the Zankruptcy Code have been satisfied;
provided, however, that, nothing herein shall be deemed, or constrecd as, a ruling or determination
by this Court that the Assumed Liabilities encumber the Acquired Assets.. Without limiting the
generality of the foregoing, “Claims™ shall include any and all liabilities or obiigations whatsoever
arising under or out of, in connection with, or in any way relating to: (1) any of (he employee
benefit plans, including any Claims related to unpaid contributions or current or potential
withdrawal or termination liability; (2) any of the Debtors’ collective bargaining agreements; (3)
the Worker Adjustment and Retraining Notification Act of 1988; and (4) any of the Debtors’
current and former employees. Those holders of Claims who did not timely object (or who

ultimately withdrew their objections, if any) to the Sale Transaction or the Sale Motion are deemed

17
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to have consented pursuant {o section 363(f)(2) of the Bankruptcy Code. Those holders of Claims
who did object that have an interest in the Acquired Assets could be compeiled in a legal or
equitable proceeding to accept money satisfaction of such Claim pursuant to section 363(f)(5) or
fall within one or more of the other subsections of section 363(f) of the Bankruptcy Code and are
therefore adequately protected by having their Claims that constitute interests in the Acquired
Assets, if any, altach solely to the proceeds of the Sale Transaction ultimately attributable to the
property in whichithey have an interest, in the same order of priority and with the same validity,
force and effect that such holdérs had prior to the Sale Transaction, subject to any defenses of the
Debtors. All Persons having Claims of any kind or nature whatsoever against the Debtors or the
Acquired Assets shall be forever barred, estopped and permanently enjoined from creating,
perfecting, pursuing, enforcing, attaching, ¢ollecting, recovering, or asserting such Claims against
the Buyer or any of its assets, property, affiliatzs, successors, assigns, or the Acquired Assets.
| S; The Buyer would not have entered iitto'the Asset Purchase Agreement and would
not consummate the transactions contemplated thereby it 15¢ sale of the Acquired Assets that are
owned by the Debtors was not free and clear of all Claims, if the<Buyer would, or in the future
could, be liable for any such Claims, including, as applicable, certain liabilities related to the
Business that will not be assumed by the Buyer, as described in the Asset Purchase-Agreement, or
if the Credit Bid Release or the Credit Bid were not components of the Sale Transaction. A sale
of the Acquired Assets owned by the Debtors other than one free and clear of all Claims would
adversely impact the Debtors, their estates and their creditors, and would yield substantially less
value for the Debtors’ estates, with less cer?ainty than the Sale Transaction.
T. The total consideration to be provided under the Asset Purchase Agreement reflects

the Buyer’s reliance on this Sale Order to provide it, pursuant to sections 105(a) and 363(f) of the

18
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Bankruptcy Code, with title to and possession of the Acquired Assets owned by the Debtors free
and clear of all Claims (including, without limitation, any potential derivative, vicarious, transferee
or successor liability claims).

U. As of the Closing, the transfer of the Acquired Assets of the Debtors to the Bl.lyer
will be a legal, valid, and effective transfer of the Acquired Assets, and will vest the Buyer wilth
all rights, title and interest of the Debtors in, and to, the Acquired Assets, free and clear of all

Claims.

V. Assutnption_and Assignment of Assigned Agreements. The assumption and

assignment of the Assigiicd Agreements are integral to the Asset Purchase Agreement, are in the
best interests of the Debtors and their estates, and represent the valid and reasonable exercise of
the Debtors® sound business judgment. Specifically, the assumption and assignment of the
Assigned Agreements (i) is necessary to sell the'Acquired Assets to the Buver, (i1} allows the
Debtors to sell their business to the Buyer as a going concern, (ili) 1i1:11its the losses suffered by
counterparties to the Assigned Agreements, and (iv) maxiaizes the recoveries to other creditors
of the Debtors by limiting the amount of claims against the Deliors® estates by avoiding the
rejection of the Assigned Agreements.

W. Validity of the Transfer. As of the Closing, the transfer of the A<ouired Assets to

the Buyer will be a legal, valid and effective transfer of the Acquired Assets, and will vest the
Buyer with all right, title and interést of the Debtors in and to.the Acquired Assets, free and clear
of all Claims against the Debtors. The consummation of the Sale Transaction is legal, valid and
properly authorized under all applicable provisions of the Bankruptcy Code, including, without

limitation, sections 105(a), 363(b), 363(D), 363(m), 365(b) and 365(f) of the Bankruptcy Code and
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all of the applicable requirements of such sections have been complied with in respect of the Sale
Transaction.

- X Cornofate Power and Authority., The Debtors (i) have full corporate or limited

liability company (as applicable) power and authority to execute the Asset Purchase Agreement
and all other documents contemplated thereby, and the Sale Transaction has been duly and validly
authorized by all necessary corporate or other action of the Debtors, (i) have all of the corporate
or limited liability company (as applicable) power and authority necessary to consummate the
transactions contemplaed by the Asset Purchase Agreement, and (iii) upon entry of this Sale
Order, other than as set foith in.the Asset Purchase Agreement (including, without limitation, with
respect to antitrust matters), need 710 consent or approval from any other person to consummate
the Sale Transaction.

Y. Valid and Binding Contract, The Asset Purchase Agreement is a valid and

binding contract between lﬁe Debtors and the Buyerand shall be enforceable pursuant to its terms.
The Asset Purchase Agreement and Related Agreements viere not entered into for the purposé of
hindering, delaying or defrauding the Debtors® present or future sieditors under the Bankruptey
Code or under laws of the United States, any state, territory, possession cr the District of Columbia.
None of the Debtors nor the Buyer 1s, or will be, eﬁtering into the Asset Purchasc. Agreement and
transactions contemplated therein fraudulently (including with respect to statutory o1 conunon law
fraudulent conveyance or fraudulent transfer claims, whether under the Bankruptcy Code or under
the laws of the United States, any state, territory, possession thereof or the District of Columbia or
any other applicable jurisdiction with laws substantially similar to the foregoing) or for an
otherwise improper purpose. The Asset Purchase Agreement and the Sale Transaction itsel‘f, and

the consummation thereof shall be specifically enforceable against and binding upon (without
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posting any bond) the Debtors, and any chapter 7 or chapter 11 trustee appointed in these chapter
11 cases, and shall not be subject to rejection or avoidance by the foregoing parties or any other
Person.

Z. The Sale Transaction does not constitute a de facto plan of reorganization or
liquidation as it does not propose to: (i) impair or restructure existing debt of, or equity interests
in, the Debtors; (ii) impair or circumvent voting rights with respect to any plan proposed by the
Debtors; (iii) circumvent chapter 11 safeguards, such as those set forth in sections 1125 and 1129
of the Bankruptcy Code:or (iv) classify claims or equity interests or extend debt maturities. Entry
into the Asset Purchase ‘Agreement and the Sale Transaction neither impermissibly restructures
the riéhts of the Debtors’ creditors; nor impermissibly dictates the terms of a chapter 11 plan for
the Debtors. Entry into the Asset Purchase Agreement does not constitute a sub rosa chapter 11
plan.

AA. Valid and Binding Release. The prorsced compromise and resolution embodied

in the Credit Bid Release (as defined below and as reflectesin Section 9.13 of the Asset Purchase
Agreement) is reasonable and appropriate and a valid exercise ot l.t.'.C Debtors’ business judgment,
and the consideratiqn provided for in the Asset Purchase Agreement, including the Credit Bid
Release Consideration and other good and valuable consideration provided to the Debtors and their
Estates in connection with the Sale Transaction, constitutes fair and appropriate consiceration for
the Credit Bid Release. The Credit Bid Release is required by.the Buyer in order to enter into and
perform in accordance with the Sale Transaction and providing such release is in the best interests
of the Debtors, their estates, creditors and other parties in interest. The Claims and causes of action
released through the Credit Bid Release are complex and in' the absence of the release would

involve extended and expensive litigation, the outcome of which would be uncertain.
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BB. Debtor Authorization of Non-Debtor Subsidiary Action or Inaction. The

p;roposed Sale Transaction requires certain of the Debtors to take certain actions with respect to
Sears Re, KCD IP, LLC, and the other Foreign Subsidiaries. As further described in the Asset
Purchase Agreement, the Sale Transaction contemplates the purchase of the KCD Notes effective
upon receipt of the consent of the Bermuda Monetary Authority or any other applicable Bermuda

regulatory authority, to authorize the sale of the KCD Notes to Buyer (the “KCD Notes Purchase™).

The Asset Puichase Agreement includes other conditions with respect to the KCD Notes that have
been satisfied. First. Szars Re has agreed to be bound by the terms of the Asset Purchase
" Agreement prior to the dcadline described therein. Additionally, as further described in Section
9.14 of the Asset Purchase Agreenient, and to the extent provided for in and in accordance with
the Asset Purchase Agreement, the Sale "ransaction contemplates certain restrictions upon Sellers’
and their ;/\fﬁliales’ (including KCD IP, LLC’<) akility to sell, transfer, assign, encumber, license,
sublicense or otherwise grant certain rights or take oi fail to take certain actions related to the KCD
IP or to amend, terminate, renew, or fail to take certain acions With respect to, certain Contracts

related to the KCD I[P (the “KCD IP Restrictions”}. In accordance«with Section 9.14 of the Asset

Purchase Agreement, Sellers caused KCD [P, LLC to agree to grant, effective as of the Closing,

the Exclusive License (the “KCD Exclusive License Right”). The terms of the KCD Exclusive

License Right shall be set forth in an exclusive license agreement, which agreemnent shall be
executed contemporaneous with the Closing. Prior to such time that the BMA Consent is obtained
and pursuant to the Services Agreement, the Buyer shall provide services to the Sellers sufficient
to perform the PA Liabilities in exchange for which the Sellers shall pay certain consideration to

the Buyer (the “KCD Servicing Right”). Pursuant to Section 9.14 of the Asset Purchase

Agreement, the Debtors have agreed to certain restrictions on Sellers’ and their Affiliates ability

22



1918417129 Page: 33 of 96

18-23538-rdd Doc 2507 Filed 02/08/19 Entered 02/08/19 15:14:32 Main Document

UNOFFICTAL COPY

to sell, assign, or transfer in any way any equity interests in KCD 1P, LLC without requiring a
condition that the purchaser in such sale, assignment or transfer agrees to the limitations set forth

in Section 9.14 therein (the “KCD Equity Transfer Restriction Right” and together with the KCD

IP Restrictions, and the KCD Exclusive License Right, the “KCD IP Related Rights™). The Sellers’

obligation to transfer the KCD Notes and the Buyer’s obligation to assume the PA liabilities is
dependent uron obtaining the BMA Consent. Furthermore, the Sellers have agréed to use
reasonable best efforts to cause each of the Foreign Subsidiaries to, among other things,’ sell,
transfer, assign, convey.and deliver, or cause 1o be sold, transferred, assigned, conveyed and
delivered to the Buyer orine annlicable Assignee, all right, title and interest of each of the Foreign
Subsidiaries in, to or under the Acguired Foreign Assets, and, in certain circumstances, the Buyer
may acquire all of the equity interests 1n any Foreign Subsidiary and minority equity interests held
by non-U.S. Persons or Subsidiaries holding such'minority equity interests (the “Foreign Assets
Rights™) as provided in the Asset Purchase Agreement. Each of the KCD Notes Purchase, the
KCD TP Related Rights and the Foreign Assets Rights are’v¢quired by Buyer and are reasonable
and appropriate exercises of the Debtors’ business judgment and tiz consideration provided by the
Buyer (including the assumption of the Assumed Liabilities) constitutes, fair and appropriate
consideration to the Debtors and the non-Debtor Sellers.

CC. Waiver of Bankruptcy Rulés 6004(h) and 6006(d). The sale of the¢ Acquired

Assets must be approved and consummated promptly in order to preserve the value of the Acquired
}

Assets. Therefore, time is of the essence in consummating the Sale Transaction, and the Debtors

and the Buyer intend to close the Sale Transaction as soon as reasonably practicable. The Debtors

have demonstrated compelling circumstances and a good, sufficient, and sound business purpose

and justification for the immediate approval and consummation of the Sale Transaction as
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contemplated by the Asset Purchase Agreement. Accordingly, there is cause to lift the stay
contemplated by Bankruptcy Rules 6004(h) and 6006(d) with regard to this Sale Order, except

with respect to adjourned matters.

DD.  Personally Identifiable Information. As contemplated in the Bidding Procedures

Order, and subject to the terms of this Sale Order, the sale to the Buyer under the Asset Purchase
Agreement of any personally identifiable information (as such term is defined in section 101(41A)
of the Bankruptzy Code) and private health information about individuals is either consistent with
the privacy policy of the Debtors in effect on the date of commencement of these chapter 11 cases
or consistent with the recommendations of the Consumer Privacy Ombudsman appointed in these
chapter 11 cases, as may be moditied by agreement of the Parties and the Consumer Privacy
Ombudsman, and satisfies the requirements ef section 363(b)(1)(A).

EE.  Legal and Factual Bases. The legal and factual bases set forth in the Motion and

at the Sale Hearing establish just cause for the relief pranted herein.

FF.  Necessity of Order. The Buyer would not coiisummate the transactions absent the

relief provided for in this Sale Order.
NOW THEREFORE, IT IS HEREBY ORDERED THAT:

1. Motion is Granted. The Sale Motion and the relief requested theiein to the extent

not previously granted by this Court pursuant to the Bidding Procedures Order 1t granted and
approved solely to the extent set forth herein.

2, Findings of Fact and Conc¢lusions. The Court’s findings of fact and conclusions

of law in the Bidding Procedures Order and the record of the hearing with respect to the Bidding

Procedures Order are incorporated herein by reference.
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3. Objections Overruled. All objections, to the Sale Motion or the relief requested

therein, and any joinders thereto, that have not been withdrawn with prejudice, waived, settled, or
otherwise resolved as announced to the Court at the Sale Hearing or by stipulation filed with the
Court, and all reservations of rights included therein, are hereby overruled on the merits and with
prejudice; provided that the objections filed to the proposed Cure Costs for the Contracts and
Leases on the Initial Assigned Agreements list attached hereto as Exhibit A are preserved and will
be treated in accoidance with paragraph 29 of this Sale Order; provided further that: (1) all timely
filed objections to the assumption and assignment of a Contract or Lease that is not an Initial
Assigned Agreement, iucluding, without limitation, as to adequate assurance of future
performance and to the payment Of 2ll amounts due and owing and performance of all other
obligations under a Contract or Lease, but'not as to any other objections to approval of the Sale
Transaction itself pursuant to section 363 of tlie Bankruptcy Code, are adjourned and all parties’
rights as to such issues are fully preserved and will b¢ détermined if and to the extent the applicable
Contract or Lease is designated for assumption and assignment pursuant to the procedures
described in this Sale Order; (ii) no finding of fact or conclusion of 'aw set forth herein withrespect
to the assumption and assignment of the Initial Assigned Agreements shall anply, be binding upon,
be law of the case, or operate to collaterally estop any issue, with respect to the assumption and
assignment of any other Contract or Lease, other than with respect to the Iniua, Assigned
Agreements; (111) no Contract or Lease with a Debtor other than the Initial Assigned Agreements
as set forth in Exhibit A shall be part of the Acquired Assets unless and until assumption and
assignment of such Contract or Lease is approved in accordance with the procedures in this Sale
Order; (iv) notwithstanding anything to the contrary herein, including, without limitation,

paragraphs M, R, FF.27, and 28, nothing in this Sale Order shall be a determination of the terms
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and conditions of the assumption and assignment of any Contract or Lease not on Exhibit A,
including, without limitation, the Assignee’s obligations in connection with the same; and
(v) notwithstanding anything herein or in the Asset Purchase Agreement or any related document
to the contrary, all parties’ rights are fully reserved with respect to (x) all issues relating to the
Buyer’s, any other Assignee’s and/or the Debtors’ obligations to comply with all terms, conditions,
covenants and obligations, whether related to the pre- or post-assignment period and (y) the issues

set forth in clavses (a) and (b) of paragraph 59 of this Order (the “Reserved Lease [ssues™). All

holders of Claims o1 ¢ther persons and entities (including any counterparties to Initial Assigned
Agreements identified on Exhibit A hereto) that failed to timely object, or withdrew their
objections to the Sale Motion, the Gale Transaction, or this Sale Order are deemed to consent to
the relief granted herein for all purposes, inzluding pursuant to section 363(f)(2) of the Bankruptcy
Code, except to the extent that the procedures aescribed herein provide otherwise. Each holder of
any Claim against the Debtors, their estates, lor any ¢f {p2 Acquired Assets owned by the Debtors:
(i) has, subject to the terms and conditions of this Sale Ord<i; consented to the Sale Transaction or
is deemed to have consented to the Sale Transaction; (ii) could be Caqipelled, in a legal or equitable
proceeding, to accept money satisfaction of such Claim; or (ii1) ctherwise falls within the
provisions of section 363(f) of the Bankruptcy Code.

4. Notice. Notice of the Sale Motion and the Sale Hearing was adequate. apnropriate,
fair and equitable under the circumstances and complied in all respects with section 102(1) of the
Bankruptey Code and Bankruptcy Rules 2002, 6004 and 6006, the Amended Case Management
Order, and the Bidding Procedures Order.

5. Fair_Purchase Price. The consideration provided by the Buyer under the

Asset Purchase Agreement, including the portion of the Purchase Price that is the Credit Bid
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Amount, the Credit Bid Release Consideration, and the Buyout Option is fair and reasonable and
constitutes (i) reasonably equivalent value under the Bankruptcy Code and the Uniform Fraudulent
Transfer Act, (ii) fair consideration under the Uniform Fraudulent Conveyance Act, and (iit)
‘reasonably equivalent value, fair consideration and fair value under any other applicable laws of
the United States, any state, -territory or possession or the District of Columbia. The Credit Bid
constitutes avalid, duly authorized credit bid and is proper under the Bidding Procedures Order,
sections 363(b)-and 363(k) of the Bankruptcy Code, the applicable Prepetition Loan Documc.ms
(as defined in the Finab-OIP Order) and applicable law. The consideration given by the Buyer shall

constitute valid and valuable censideration for the Credit Bid Release.

6. Approval of the Asset Purchase Agreement. Except as expressly provided herein
with respect to the assumption and ésszganﬂent of contracts and leases (other than [nitial Assigned
Agreements), the Asset Purchase Agreement, 1l ancillary documents filed therewith or described
therein, the Credit Bid and all other transactions contemnlated therein (including, but not limited
to, all ancillary agreements contemplated thereby) and ali-0f the terms and conditions thereof,
including, without limitation, the Credit Bid pursuant to section 3021¥) of the Bankruptcy Code of
the Credit Bid Amount, are hereby approved. The failure specifically to-include any particular
provision of the Asset Purchase Agreement in this Sale Order shall not dirainizk or impair the
effectiveness of such provision, it being the intent of the Court that the Asset Purchase Agreement
(including, but not limited to, all ancillary agreements and Related Agreements contemplated

thereby) be authorized and approved in its entirety, except as provided herein.
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7. Approval of the Credit Bid Release. As set forth in Section 9.13 of the Asset

Purchase Agreement:

(a)  Effective upon the Closing, in.consideration for the payment by
Buyer of the Credit Bid Release Consideration, and other good and valuable consideration
provided to the Debtors and their estates by ESL in connection with the Transactions, each Debtor,
‘for itself and its estate, and on behalf of each of its Subsidiaries and controlled Affiliates (each of

the foregoing, « “Seller Releasing Party” and together, the “Seller Releasing Parties™), hereby

absolutely, unconditiozally and irrevocably: (i) releases and forever discharges ESL from any and
all Relcased Eslalé Clainis, whether foreseen or unforeseen, contingent or actual, and whether now
known or hereafter discovered, which any of the Seller Releasing Parties ever had or now may
have; and (ii) covenants that it shall not'seek to disallow. subordinate, recharacterize, avoid,
challenge, dispute or collaterally attack the ESL Clellims; provided, however, that the assertion of
any Claim other than a Released Estate Claim shall ot ke deemed to violate Section9.13(a)ii) of
the Asset Purchase Agreement.

(b)  Effective upon the Closing, the‘ E=l Claims against the Debtors
shall each be deemed allowed for all purposes in the Bankruptcy Cases'and-under the Bankruptcy
Code in the amounts set forth on Exhibit G to the Asset Purchase Agreemert, 25 r2duced by the
credit bid set fprth in Section 3.1(b) of the Asset Purchase Agreement.

(c)  After giving effect to the credit bid set forth in Section 3.1(b) of the
Asset Purchase Agreement, ESL shall be entitled to assert any deficiency Claims, Claims arising
under Section 507(b) of the Bankruptcy Code, or other Claims and causes of action that it may
have against the Debtors and their estates in the Chapter 11 Cases, provided that: (i) no Claims or

causes of action of ESL shall have recourse to, or any other right of recovery from, any Claims or
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causes of action of the Debtors or their estates related to Lands® End, Inc., the “spin-off” (as such
term is defined in the Information Statement of Lands® End, Inc. dated March 1‘8, 2014), Seritage
Growth Properties, Inc., Seritage Growth Properties, L.P, the “Transaction” (as that term is defined
in the registration statement on Form S-11 filed by Seritage Growth Properties, which registration
statement became effective on June 9, 2015), any Claim or cause of action involving any
intentional misconduct by ESL, or the proceeds of any of the foregoing; (ii) any ESL Claims
arising under section 507(b) of the Bankruptcy Code shall be entitled to distributions of not more
than $50 million frora thie proceeds of any Claims or causes of action of the Debtors or their estates
other than the Claims and cauges of action described in the preceding clause (¢)(1); provided that,
in the event that, in the absence of this clause (c)(ii), any such proceeds to the Debtors or their
estates would have resulted in distributioas inrespect of such ESL Claims in excess of $50 million,
the right, on account of the ESL Claims, to receive such distributions in excess of $50 million shall
be treated as an unsecured claim and receive pro rat2 recoveries with general unsecured claims
other than the Claims and causes of action described inilie preceding clause (c)(i); and (iii)
notwithstanding any order of the Bankruptcy Court to the comirary or section 1129 of the
Bankruptcy Code, it shall not be a condition to confirmation of any chapter 11 plan filed in the
Bankruptcy Cases that any ESL Claims arising under Secti(;m 507(b) of the Rargruptcy Code be
paid in full or in part.

(d)  Section 9.13 of the Asset Purchase Agreement, and all statements or
negotiations relating hereto, shall be governed by Federal Rule of Evidence 408 and any
corresponding state rules of evidence. Without limiting the foregoing, neither Section 9.13 of the

Asset Purchase Agreement nor any statements or negotiations relating hereto shall be-offered or
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received in evidence in any proceeding for any purpose other than to enforce the terms of Section
9.13.

()  The release set forth in Section 9.13 of the Asset Purchase
Agreement and in paragraphs 7(a)-(d) hereof shall be referred to herein as the “Credit Bid
Release”. The Credit Bid Release is hereby approved in its entirety, and the Credit Bid Release
Consideratior_and the other consideration provided by Buyer pursuant to the Asset Purchase
Agreement is feund to be fair consideration for the Credit Bid Release. The Seller Releasing
Parties and ESL are authorized and directed to perform under the Credit Bid Release pursuant to
its terms and to take any-and all actions, including, without limitation, execution and delivery of
any documents or papers as may be reasonably necessary to perform or appropriate to implement
their obligations arising under the Creait'8'd Release.

8. Approval of Cvrus Release. Zffcctive upon the Closing, each Seller Releasing

Party, hereby absolutely, unconditionally and irrevccably: (i) releases and forever discharges the
Cyrus Related Parties from any and all Released Cyrus Clzims. whether foreseen or unforeseen,
contingent or actual, and whether now known or hereafter discorered, which any of the Seller
Releasing Parties ever had or now may have; and (i1) covenants that it shall not seek to disallow,
subordinate, recharacterize, avoid, challenge dispute or collaterally attack thz Cyrus Claims. '

“Released Cyrus Claims” shall mean any and all Claims and causes of action of the Debtors and

their estates against the Cyrus Related Parties arising under (i) sections 363(k), 502(a) or 510(¢)
of the Bankruptcy Code; (ii) equitable principles of subordination or recharacterization; or (iii) any
other applicable Law that could be asserted to challenge the allowance of the Cyrus Claims.
Effective upon the Closing, the Cyrus Claims against the Debtors shall each be deemed allowed

for all purposes in the Bankruptcy Cases and under the Bankruptcy Code, as reduced by any

30



1918417129 Page: 41 of 96

18-23538-rdd Doc 2507 Filed 02/08/19 Entered 02/08/19 15:14:32 Main Document

UNOFFICTAE COPY

amounts included in the Credit Bid. After giving effect to the Credit Bid, the Cyrus Related Parties
shall be entitled to assert any deficiency Claims, Claims arising under Section 507(b) of the
Bankruptcy Code, or other Claims and causes of action that it may have against the Debtors and
their estates in the Chapter 11 Cases, subject to any defenses of the Debtors to any such claims
that might be asserted by Cyrus or any claims of the Debtors against Cyrus, including in connection
with any clarus or causes of action relating to the medium term notes matters that are the subject
of Rule 2004 ‘examination by the Debtors and the Creditors” Committee. All such claims of the
Debtors and their ectates are fLilly preserved (other than the Released Cyrus Claims). For the
avoidance of doubt, the Cyrus Release shall be no broader than the Credit Bid Release set forth in
paragraph 7(a) of this Sale Order. The release set forth in this paragraph shall be referred to herein
as the “Cyrus Release™. The Cyrus Releuse is hereby approved in its entirety and the consideration
provided by the Buyer pursuant to the Asset Purchase Agreement is found to be fair consideration
for the Cyrus Release. The Seller Releasing Parties arid the Cyrus Related Parties are authorized
and directed to perl‘orm' under the Cyrus Release pursvar:t-io its terms and to take any and all
actions, including, without limitation, execution and delivery of any documents or papers as may
be reasonably necessary to perform or appropriate to implement their oltligaf_ions arising under the
Cyrus Release.

9. Discharge of Credit Bid Claims. Upon the Closing Date, the portion of the ESL

Claims and the Cyrus Claims that i1s used as part of the Credit Bid shall be deemed discharged
against the Debtors and satisfied in full. For the avoidance of doubt, the ESL Claims and the Cyrus
Claims shall remain outstanding against the Debtors and their estates with respect to all amounts
other than the amount that is Credit Bid in accordance with Section 3.1(b) of the Asset Purchase

Agreement.
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10. Approval of Debtor Authorization of Non-Debtor Subsidiary Action or

Inaction. The Debtors are authorized and directed to perform their obligations in accordance with
the Asset Purchase Agreement, their obligations with respect to the KCD Notes Purchase, the KCD
IP Related Rights, and the Foreign Assets Rights, including (o take any and all actions, including,
without limitation, execution aqud delivery of any documents or papers as may be reasonably
necessary to perform or appropriate to implement their obligations arising with respect to the KCD
Notes Purchase: the KCD IP Related Rights, and the Foreign Assets Rights. The Debtors are
hereby authorized 111 accordance with section 105(a) of the Bankruptcy Code, to cause KCD IP,
LLC to execute and deliver to Ruyer, such documenté or other instruments as may be necessary to
license the KCD [P to the Buyeras provided 'in the Asset Purchase Agreement, subject in all
respects to KCD’s compliance with theterms of the KCD Prepetition Agreements and the KCD
Indenture. Notwithstanding anything provided for herein, nothing in this Order authorizes the
assumption or assignment of any prepetition licente asreements between KCD and any of the
Sellers, as well as any agreements between KCD and Sezrs Holdings Management Corporatidn
and/or Sears Brands Business Unit Corporation, or the Trademar! Security Agreement between

KCD and U.S. Bank, National Association (“KCD Indenture Trustez”) (such agreements,

collectively, the “KCD Prepetition Agreements”). In the event the Debtors seek toassume or assi gn

any or all of the KCD Prepetition Agreements in the future, such assumption or as<ignment may
only be approved on not less than ten (10) days’ notice to the KCD Indenture Trustee, Pension
Benefit Guaranty Corporation, and all parties to such KCD Pre-Petition Agreements (as the case
may be), and an opportunity for the KCD Indenture Trustee and éuch parties to object to any such
assumption and assignment and any proposed cure amounts. Furthermore, nothing in this Order

in any way abridges, waives or modifies the rights of the KCD Indenture Trustee under or in
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connection the KCD Indenture or the collateral provided thereunder or under the KCD Pre-Petition
Agreements. This Order is without prejudice to, and does not alter or amend the KCD Indenture
Trustee’s rights or ability to take any action consistent with its duties or obligations arising under
the KCD Indenture or under the KCD Pre-Petition Agreements, and all such rights are expressly
preserved. Further, nothing in this Order shall prejudice or impact the rights of the holders of the
KCD Notes ta exercise any rights they may have under the KCD Indenture, including without
limitation their right to direct the KCD Indenture Trustee.

1.1. Consummation of Sale Transaction. Pursuant to sections 105, 363 and 365 of

the Bankruptcy Code, the Uehtors, as well as their officers, employees and agents, are authorized
to enter into, execute, deliver and erform their obligations under and comply with the terms of
the Asset Purchase Agreement and the Relsted Agreements and to close and consummate the Sale
Transaction, including by taking any and all actions as may be reasonably necessary or desirable
to implement the Sale Transaction and each of the t:a:sactions contemplated thereby pursuant to
and in accordance with the terms and conditions of the Asset Purchase Agreement, the Related
Agreements, and this Sale Order.

(a)  Approval of Conversion of Subsidiaries. /s set forth in Section
9.2(a) of the Asset Purchase Agreement, the Debtors are required (subject to cartairrqualifications
and exceptions) to take actions as instructed by Buyer in order to secure and preserve the
qualifications of certain of the transactions contemplated by the Asset Purchase Agreement as
reorganizations for U.S, federal income tax purposes in connection with which Buyer bears
responsibility for any consequential tax or costs. [n accordance with such instructions, the Debtors
may be directed to convert any of the corporate subsidiaries of Sears Holding Corporation into

limited liability companies whether on or before the Closing Date of the Asset Purchase
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Agreement or anytime afterwards. The Debtors are hereby authorized to convert any such
corporate subsidiaries of Sears Holding Corporation to limited liability cohlpanies as directed by
Buyer in accordance with Section 9.2(a) of the Asset Purchase Agreement.

(b)  Approval of the Steps Described in Schedule 9.2, As set forth n
Section 9.2(a) of the Asset Purchase Agreement, the Debtors are required (subject to certain
qualifications.and exceptions) to take actions as instructed by Buyer in order to secure and preserve
the qualifications of certain of the transactions contemplated by the Asset Purchase Agreement as
reorganizations for \J.3. federal income tax purposes in connection with which Buyer bears
responsibility for any cofisequential tax or costs. In accordance with such instructions, the Debtors
are required to take the steps descriped in Schedule 9.2 of the Asset Purchase Agreement as soon
as practicable after the Closing. The Debtors are hereby authorized to take the steps described in
Schedule 9.2 of the Asset Purchase Agreement.

12.  The Debtors, their affiliates and their tespactive officers, employees and agents, are
authorized to execute and deliver, and authorized to perferin under, consummate and implement
all additional instruments and documents that may be necessary 01 desirable to implement the
Asset Purchase Agreement and Related Agreements, including the transferand the assignment of
all the Acquired Assets, and the assumption and assignment of all the Assignad. A zreements, and
to take all further actions as may be (i) reasonably requested by the Buyer for the purpose of
assigning, transferring, granting, conveying and conferring to the Buyer, or reducing to the Buyer’s
possession, the Acquired Assets or (ii) necessary or appropriate to the performance of the
obligations contemplated by the Asset Purchase Agreement or to implement the Sale Transaction,

including pursuant to this Sale Order, all without further order of the Court,
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13. All Persons that are currently in possession of some or all of lthe Acquired Assets
are hereby directed to surrender possession of such Acquired Assets to the Buyer as of the Closing
or at such later time as the Buyer reasonably requests. To the extent required by the Asset Purchase |
Agreement, the Debtors agree to exercise commercially reasonable efforts to assist the Buyer in
assuring that all Persons that are presently, or on tﬁe Closing Date may be, in possession of some
or all of the Acquired Assets will surrender possession of the Acquired Assets to either (i) the
Debtors before tn¢ Closing Date or (i1} the Buyer on or after the Closing Date.

14, All Persons are prohibited from taking any action to adversely affect or interfere
with the ability of the Débtors to transfer the Acquired Assets owned by the Debtors to the Buyer
in accordance with the Asset Purchase Agreement and this Sale Order; provided that the foregoing
restriction shall not prevent any party from “ppealing this Sale Order in accordance with applicable
law or opposing any appeal of this Sale Order.

15.  Each Aséignee has provided or will provide, as applicable, adequate assurance of
future performance of and under the Initial Assigned-‘Agreements, within the meaning of

sections 365(b)(1) and 365(f)(2) of the Bankruptcy Code.

16.  Direction to Creditors and Parties in Interest. On the Closing, each of theI:
Debtors’ creditors and the holders of any Claims are authorized and direcvad toexecute such
documents and take all other actions as may be necessary to terminate, discharge oi release their
Claims in the Acquifed Assets, if any, as such Claims may otherwise exist.

17.  Direction to Government Agencies. Fach and every filing agent, filing officer,

title agent, recording agency, governmental department, secretary of state, federal, state and local
official, and any other person and entity who may be required by operation of law, the duties of its

office or contract, to accept, file, register, or otherwise record or release any documents or
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instruments or who may be required to report or insure any title in or to the Acquired Assets, is
hereby authorized and directed to accept any and all documents and instruments necessary apd
appropriate to consummate the Sale Transaction contemplated by the Asset Purchase Agreement
and approved by this Sale Order. The Buyer and Seller are each authorized to designate a power
of attorney regarding the conveyance of properties in Puerto Rico for recording purposes which
properties m2y be described in such power of attorney including the following: (i) Fajardo:
Property registeied at page 178 of volume 514 of Fajardo, Registry of Property of Puerto Rico,
property number 19,314:.(ii) Guayama: Property registered at page 7 of volume 382 of Guayama,
Registry of Property of Tuerte Rico, property number 13,562; and (iii) Rio Piedras site 8975 is
composed of two properties: (x) proparty registered at page 221 of volume 466 of Monacillos,
Registry of Property of Puerto Rico San iuznV Section, property number 17,328, and (y) property
registered at page 181 of volume 302 of Rio Pledras, Registry of the Property of Puerto Rico San
Juan V Section, property 9,717,

18. Assumption of Protection Agreement Oblisations. Pursuant to and in

accordance with Section 2.3(e) of the Asset Purchase Agreement, (k¢ Buyer has expressly assumed

Sellers” obligations (the “Assumed Protection Agreement Obligations™) with respect to warranties

and protection agreements or other services contracts (other than warranties relat’ae to Intellectual
Property) for the goods and services of Sellers sold or performed prior to the Closing._including
any obligations owed by Sears Re to any Seller in respect of reinsurance of such warranties and

protection agreements (collectively, the “Assumed Protection Agreements™). To the fullest extent

permitted by applicable law, the Buyer is authorized to operate in place of the Sellers with respect
to the Assumed Protection Agreements and to take any actions contemplated to be taken by the

Sellers thereunder, including collecting any amounts payable by any counterparty to any such
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Assumed Protection Agreement and performing the Assumed Protection Agreement Obligations.
The Court hereby orders that the Sellers and all other parties in interest shall cooperate in respect
of Buyer’s operation in place of the Sellers under the Assumed Protection Agreements, including,
without limitation,-by furnishing such documents or records as are necessary to the Buyer to
- perform the Assumed Protection Agreement Obligations without interruption. Moreover, except
for good cavse based on violations of Law unrelated to the assumption by the Buyer of the
Assumed Protecuon Agreement Obligations occurring pursuant to the Asset Purchase Agreement
and this Sale Order, o regulatory agency (including, without limitation, any state insurance
regulator) shall interrupt Buyer’s performance of the Assumed Protection Agreement Obligations
from and after the Closing Date vvithout first obtaining relief from this Court. The Buyer may
continue to perform the Assumed Protectior Agreement Obligations under any existing licenses
or permits of the Sellers, with no interruption of ihe right of the Buyer to so perform, until any
r:equired licenses and pérmits have been transferred t the Buyer by Sellers, or new licenses and

permits have been issued to the Buyer.

19.  Transfer of the Acquired Assets Free ara Clear. Pursuant o sections
105(a), 363(b), 363(f) and 365 of the Bankruptcy Code, the Debtors are avthorized to transfer the
Acquired Assets owned by the Debtors, including, without limitation, Designates Agreements (as
defined below) in accordance with the terms of the Asset Purchase Agreement and this Jale Order.
The Acquired Assets shall be transferred to the Buyer in accordance with the terms of the Asset
Purchase Agreement and this Sale Order, and upon the Closing, such transfer shall: (i) be valid,
legal, binding and effective; (ii) vest the Buyer with all right, title and interest of the Debtors in
the Acquired Assets; and (iii) be free and clear of all Claims against the Debtors and thé Acquired

Assets owned by the Debtors (including Claims of any Governmental Authority) in accordance
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with section 363(f) of the Bankruptcy Code, with the net proceeds of the Sale Transaction from
the Acquirgd Assets upon which the DIP ABL Lenders (as defined in the Final DIP Order) have a
first lien being used to repay in full in cash all DIP ABL Secured Obligations (as defined in the
Final DIP Order) on the Closing and all other Claims (including, without limitation, contingent
indemnification obligations) that represent interests in property shall attach to the net proceeds of
the Sale Transaction, in the same order of their priority and with the same validity, force and effect
which they nowiiave against the Acquired Assets, subject to any claims and defenses the Debtors
may possess with retpect thereto, in each case immediately before the Closing. The cash portion
of the Purchase Price, totiie extent payable, that is paid in connection with a Buyout Option shall
be deposited and held in segregated acvounts in accordance with Section 3.1 of the Asset Purchase
Agreement with the Liens of any lendérs ether than Buyer or Affiliates attaching to the cash
proceeds held in the applicable designated segregated account in the same order of priority and
with the same validity, force and effect as the originai Liens of such lenders, and such proceeds
shall be released to such lenders within two (2) business da;s Tollowing the Closing Date and shall
not otherwise be used by the Debtors without further orde:,of the Bankruptcy Court.
Notwithstanding anything to the contrary herein or in the Asset Purchuse Agreement, nothing in
this Order shall approve the sale or transfer of any Acquired Asséts of non-Debtors free and clear
of Claims pursuant to section 363(f) of the Bankruptcy Code. Notwithstanding the foregoinlg or
any other provision of this Sale Order or the Asset Purchase Agreement to the contrary, the transfer
of the Acquired Assets to the Buyer shall not be free and clear of, and shall not impair in any respect,
any (A) setoff or recoupment rights or other affirmative defenses to payment held by either: (1) any
party to an Initial Assigned Agreement (other than the Debtors), including, without limitation,

Cross Country Home Service, Inc., that timely filed an objection preserving such right or defense,

38



1918417129 Page: 49 of 96

18-23538-rdd Doc 2507 Filed 02/08/19 Entered 02/08/19 15:14:32 Main Document

UNOFFIECTAE COPY

pursuant to the terms of such Assigned Agreements and applicable law, including without
limitation any valid return and credit rights under such Assigned Agreements; (2) any party to an
Assigned Agréement (other than the Debtors) that is not an Initial Assigned Agreement on Exhibit
Athat filed a timely objection preserving such right or defense, including, without limitation, the
Amazon entities listed in the exhibits to the objection filed as Docket No. 1986 (collectively,
“Amazon”), Lardinal Health 110, LLC (*CH 110”), Cardinal Health 112, LLC (“CH 112”), and
Cardinal Heaith ¥R 120, Inc. (“CH PR 120.” and together with CH 110 and CH 112, collectively
hereinafter “Cardinel “Health™), LG Electronics USA, Inc. (“LGEUS™) and LG Electronics
Alabama, Inc.(collectivety with LGEUS and each individually, "LG™) and Valvoline LLC,
pursuant to the terms of such Assigned Agreements, (1) the Alliance Agreement (as defined
in Limited Objection And Reservation ot Rights Of LG Electronics USA, Inc. And LG Electronics
Alabama, Inc. To The Global Asset Sale Transaction; Notice of Cure Costs and Potential
Assumption And Assignment of Executory Contracis And Unexpiréd Leases in Connection With
Global Sale Transaction; and Supplemental Notice of Curz"Costs and Potential Assumption and

Assignment of Executory Contracts and Unexpired Leases iri Connection with Global Sale

Transactions, Docket No. 2079 (the “L.G Limited Objection and Reservation of Rights™), (IT) the
Kenmore Supply Agreement and MSA, as defined in the LG Limited Objection and Reservation
of Rights, and (III) all other contracts giving rise to the Acquired (Receivables,
and/or (IV) applicable law, including without limitation, any valid return and credit rights; all
amounts owing under the MSA; all rebates; credits; allowances; credit memos; and accruals under
such Assigned Agreements and the other foregoing agreements, and the applicable non-Debtor
counterparfy shall subsequently provide a notice setting forth the monetary amount of rights of

recoupment and setoff believed to be currently outstanding as of the time of receipt of the applicable
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Designated Lease Notice or Designated Additional Contract Notice to counsel for the Debtors and
the Buyer on or before eight (8) days after such non-Debtor counterparty’s and such counterparty’s
counsel’s (if known) receipt of the applicable Designated Lease Notice or Designated Additional
Contract Notice (with any disputes over such amount resolved as provided in paragraph 35 of this
Sale Order), or (3) any party that filed a timely objection and is an obligor on any Acquired
Receivables..including, without limitation, Amazon, Cardinal Health, LG and Valvoline LLC,
pursuant to the teims of the contracts giving rise to such Acquired Receivables and/or applicable
law, ‘whether or not such contracts are being assumed and assigned by the Debtors to the Buyer,
including without limitation, any valid return, refund and credit rights; all amounts owing under
the MSA; allowances; rebates; credity; credit memos; and accruals under such contracts, and (B)
rights of LGEUS to directly sell Sears Brardad Products Safety Stock (as defined in the Kenmore
Supply Agreement) and/or Finished Goods (s defined in the Kenmore Supply Agreement) in
accordance with §8.C.ii and §8.F of the Kenmore Supriv-Agreement (as defined in the LG Limited
Objection and Reservation of Rights), including, wathout limitation, the obligations and
restrictions imposed on LGEUS thereunder. Notwithstanding the foregoing, with respect to those
tenants and subtenants that filed an objection to the sale, all rights are reserved with respect to (1)
all tenants’ or subtenants’ rights to assert validly enforceable r‘ights under section 5%5(h) or Section
363(e) of the Bankruptcy Code and applicable agreements and state law and objéctions to the
ability of the Debtors to assume and assign leases or sell real property free and clear of tenants® or
subtenants’ interests under Section 363(f) of the Bankruptcy Code (and Debtors’ or Buyers’ rights
to contest such rights) and (i) the Debtors’ rights to assume or reject a lease or sublease where the
Debtor is the landlord or sub-landlord and all tenants’ or subtenants’ objections to the same,

including, without limitation, objections to the assumption and assighment of leases or the sale of
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real property free and clear of tenants’ or subtenants’ rights and ihterests, whether under section
363(f) of the Bankruptcy Code or otherwise. In the event that the parties are unable to resolve the
issues in the pending objections, these issues will be set for hearing on a mutually convenient date
after closing, Notwithstanding anything in this Sale Order or otherwise to the contrary, any
Acquired Assets or Designatable Leases that are subject to or encumbered by a lease or sublease
held by a terant or subtenant as applicable. remains subject to or encumbered by such lease or
sublease on and after the Closing, subject to a further hearing on a date to be determined or an
agreed upon resolutiori‘'ey such tenant or subtenant, the Debtors, and Buyer.

20.  This Sale"Order: (i) shall be effective as a determination that, as of the Closing, all
Claims against the Debtors have bzeniunconditionally released, dischar'ged and terminated as to
the Acquired Assets, and that the conveyarcss and transfers described herein have been effected;
and {ii) is and shall be binding upon and govera the acts of all persons, including all filing agents,
filing officers, title agents, title compani;:s= recordets of mortgages, recorders of deeds, registrars
of deeds, administrative agencies, governmental departmeiiis, secretaries of state, federal, state,
county and local officials and all other persons who may be requirca by operation of law, the duties
of their office, or contract, to accept, file, register or otherwise record o1 re'ease any documents or
instruments that reflect that the Buyer is the assignee and owner of the Acquires Assets free and
clear of all Claims, or who may be required to report or in;sure any title or state of tit’e in.or to any

lease (all such entities being referred to as “Recording Officers™). All Recording Officers are

authorized and specifically directed 1o strike recorded Claims against the Acquired Assets owned
by the Debtors recorded prior to the date of this Sale Order. A certified copy of this Sale Order
may be filed with the appropriate Recording Officers to evidence cancellation of any recorded

Claims against the Acquired Assets recorded prior to the date of this Sale Order. All Recording
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Officers are hereby directed to accept for filing any and allA of the documents and instruments
necessary and appropriate to consummate the transactions contemplated by the Asset Purchase
Agreement.

21, Following the Closing, no holder of any Claim against the Debtors or their estates
shall interfere with the Buyer’s title to or use and enjoyment of the Acquired Assets based on or
related to anyv.such Claim or based on any actions the Debtors may take in these chapter 11 cases.

22, " Exvept as expressly set forth herein or in the Asset Purchase Agreement, the Buyer
Related Parties and their successors and assigns shall have no liability for any Claim against the
Debtors or the Debtors™estates or Excluded Liabilities, whether known or unknown as of the
Closing Date, now existing or hereatter arising, whether fixed or contingent, whether derivatively,
vicariously, as a transferee, successor, alter-ego, or otherwise, éf any kind, nature or character
whatsoever, by reason of any theory of law or equity, including Claims or Egcluded Liabilities
arising under, without limitation: (i) any employraedt-or labor agreements or the termination
thereof relating to the Debtors; (ii) any pension, welfare, coinpensation or other employee benefit
plans, agreements, practices and programs, including, without luritation, any pension plan of or
related to any of the Debtors or any Debtor’s affiliates or predecessors or-any current or former
employees of any of the foregoing, including, without limitation, the Empiovee Plans and any
participation or other agreements related to the Employee Plans, or the termination‘of any of the
foregoing; (iii) the Debtors’ business operations or the cessation thereof; (iv) any litigation
involving one or more of the Debtors; and (v) any employee, workers’ compensation, occupational
disease or unemployment or temporary disability related law, including, without ‘li‘mitation, claims
that might otherwise arise under or pursuant to: (A) the Employee Retirement Income Security

Act of 1974, as amended; (B) the Fair Labor Standards Act; (C) Title VII of the Civil Rights Act
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of 1964; (D) the Federal Rehabilitation Act of 1973; (E) the National Labor Relations Act; (F) the
Worker Adjustment and Retraining Notification Act of 1988; (G) the Age Discrimination and
Employee Act of 1967 and Age Discrimination in Employment Act, as amended; (H) the
Americans with Disabilities Act of 1990; (1) the Consolidated Omnibus Budget Reconciliation Act
of 1985; (J) the Multiemployer Pension Plan Amendments Act of 1980; (K) state and local
discrimination laws; (L) state and local unemployment compensation laws or any other similar
state and locat laws; (M) state workers’ compensation laws; (N) any other state, local or federal
employee benefit laws; regulations or rules or other state, local or federal laws, regulations or rules
relating to, wages, benefiis, employment or termination of employment with any or all Debtors or
any predecessors; (O) any antitrustiaws; (P) any prodﬁct liability or similar laws, whether state or
federal or otherwise; (Q) any envirornmeapial laws, rules, or regulations, including, without
limitation, under the Comprehensive Environmental Response, Compensation, and Liability Act,
42 U.S.C. §§ 9601, et seq., or similar state statutes; \Ry PACA; (§) any bulk sales or similar laws;
(T) any federal, state or local tax statutes, regulations or erdinances, including, without limitation,
the Internal Revenue Code of 1986, as'amended; and (U) any corimon law doctrine of de facto
merger or successor or iransferee liability, successor-in-interest liability theery or any other theory
of or related to successor liability.

23.  If any Person that has filed financing statements, mortgages, mechanic’s liens, fis
pendens or other documents or agreements evidencing Claims against or in the Debtors or the
Acquired Assets owned by the Debtors shall not have delivered to the Debtors prior to the Closing,
in proper form for filing and executed by the appropriate parties, termination statements,
instruments of satisfaction, or, as appropriate, releases of all Claims (collectively, the “Release

Documents™) the Person has with respect to the Debtors or the Acquired Assets or otherwise, then
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with regard to the Acquired Assets that are purchased by the Buyer pursuant to the Asset Purchase
Agreement and this Sale Order: (i) the Debtors are hereby authorized and directed to, and the
Buyer is hereby authorized to, execute and file such staléments, instruments, releases and other
documents on behalf of the person with respect to the Acquired Assets; (ii) the Buyer is hereby
authorized to file, register or otherwise record a certified copy of this Sale Order, which, once
filed, ;egister?d or otherwise recorded, shall constitute conclusive évidence of the release of all
Claims against fiic Acquired Assets; and (ii1) the Buyer may seek in this Court or any other court
to compel appropriate persons to execule termination statements, ilnstruments of satisfaction, and
releases of all Claims wiili respect to the Acquired Assets other than liabilities expressly assumed
under the Asset Purchase Agreement: provided that, notwithstanding anything in this Sale Order
or the Asset Purchase Agreement to the ccntrary, the provisions of this Sale Order shall be self-
executing, and neither the Sellers nor Buy(r shall be required to execute or file releases,
termination statements, assignments, consents, oi_other instruments in order to effectuate,
consummate, and implement the provisions of this Sale Orzer. This Sale Order is deemed to be iﬁ
recordable form sufficient to be placed in the filing or recording syziem of each and every federal,
state, county or local government agency, depariment or office.

24.  On the Closing Date, and subject to the terms of this SalE.OIdE", this Sale Order
éhall be considered and constitute for any and all purposes a full and complete generz| assignment,
conveyance and transfer by the Debtors of the Acquired Assets acquired under the Asset Purchase
Agreement or a bill of sale or assignment transferring good and marketable, indefeasible title and
interest in all of the Debtors’ right, title, and interest in and to the Acquired Assets to the Buyer.

25.  To the extent permitted by applicable Law and in accordance with the terms of the

Asset Purchase Agreement and the Related Agreements, during the Management Services Period,
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the applicable Sellers shall remain the manager, controller or operator of each Acquired Property,
Qccupancy Leased Premise and Sparrow Property solely to the limited extent required for any
Permit applicable to such Acquired Property, Occupancy Leased Premise or Sparrow Property (in
the case of the Sparrow Properties, solely to the extent of any Sellers’ rights related to the Sparrow

Properties) to remain effective (the “Management Services™). Notwithstanding the foregoing, to

the fullest extent permitted by applicable Law, Buyer and its Affiliated Designees are appointed
as agent of suck Seller to manage, control and operate each of: (i) the Acquired Properties; (ii)
Occupancy Leased Premises; and (iii) the Sparrow Properties (in the case of the Sparrow
Properties, solely to the extent-of any Sellers’ rights related to the Sparrow Properties) at which

Management Services are being provided (collectively, the “Managed Properties™). Pursuant to

their appointment as Sellers’ agent, Buyer 2nd its Affiliated Designees shall be entitled to manage,
contrél and operate each of the Managed Probl 'rties as they sce fit in their sole discretion (in each
case, subject to the terms and conditions of any applicable leases or Restrictive Covenants (as
defined below)) and collect and retain all revenues generaied by each Managed Property. All
existing licenses or permits applicable to the business shall remairin place for the Buyer’s or its
Applicable Designee or its Applicable Designee benefit until either new licenses and permits are
obtained or existing licenses and permits are transferred in accordance /with applicable
administrative procedures and, in furtherance thereof, the Management Services to te provided to
the Buyer and its Affiliated Designees pursuant to Section 8.8(b) of the Asset Purchase Agreement
are hereby approved in their entirety, Moreover, except for good cause based on violations of Law
unrelated to the assumption by thelBuyer and its Affiliated Designees of the existing licenses and
permits applicable to the business occurring pursuant to the Asset Purchase Agreement and this

Sale Order, no licensing or permitting authority or other regulatory agency shall interrupt Buyer’s
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or any Affiliated Designee’s operation of the business from and after the Closing Date without
first obtaining relief from this Court. To the extent that Buyer seeks to designate to any person
other than Buyer, including Buyer’s Affiliates, prior written notice shall be provided to any
landlord of the applicable property.

26. Transition Services.

(a)  Pursuant to the Asset Purchase Agreement, the Parties shall enter
into a Services /«greement on the Closing Date pursuant to which, effective as of the Closing Date,
Sellers shall provide 1 RBuyer and Buyer shall provide to Sellers, as applicable, certain services
for a transitional period I'olln'.ying the Closing Date. The Buyer and the Sellers are hereby
authorized to execute and deliver/any additional documentation as contemplated by the Asset
Purchase Agreement, and to perform all such-other and further acts as may be required under or in
connection with the Services Agreement, including executing the Services Agreement and
performing and receiving services thereunder. The.Dzhtors shall serve a copy of the Services
Agreement upon all parties that provide services to the Lébtors that are subject to the Services
Agreement within two (2) Business Days of execution. A form of thie Services Agreement (subject
to modification in advance of execution) has been filed with the Court and v/as summarized to the
Court at the Hearing. All such parties’ rights are reserved, and if any such partyaaises an issue
with respect to the terms of the Services Agreement, which cannot be resolved by ‘agreement of
the parties, such issue will be heard by the Court on an expedited basis.

(b} Pursuant to the Asset Purchase Agreement, the Parties shall execute,
effective as of the Closing Date, the Occupancy Agreement and the Seller Occupancy Agreement
pursuant to which Sellers shall provide Buyer and Buyer shall provide Sellers, as applicable, with

the right to occupy and operate certain of the Acquired Assets and the Designated 1.eases following
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the Closing Date. The Buyer and the Sellers are hereby authorized to enter into, execute and
deliver any additional documentation as contemplated by the Asset Purchase Agreement, with
respect to the Occupancy Agreement and the Seller Occupancy Agreement and to perform all such
other and further acts as may be required u‘nder or in connection with the Occupancy Agreement
and the Seller Occupancy Agreement.

~{c)  Notwithstanding any other provision of this Sale Order, if the
Debtors, after the Closing, remain the owners of any pharmacy scripts, prescription lists or any
Inventory {as defined iithe Asset Purchase Agreement) consisting of prescription medication or

related pharmaceutical liiventery (the “Pharmacy Collateral) or any other Acquired Assets solely

to effect an orderly transition of such Acquired Assets to the Buyer (such Acquired Assets,

including any Pharmacy Collateral, the ““Transition Assets”), including, without limitation, to
allow time to resolve regulatory or other legallissues, (i} such Transition Assets shall be free and
clear of any and all Claims in accordance with the erins of this Sale Order as if such Transition

Assets were transferred to the Buyer as of the Closing ard{i1) the Debtors are hereby authorized

to grant to the agent (the “Transform ABL Agent”), for the benefit of itself, the lenders and the
other credit parties under the ABL Financing (as defined in the Asset-Purchase Agreement)

(collectively, the “Transform Credit Parties”). continuing, valid, binding an4.zon-avoidable,

automatically and properly perfected first priority liens on and security interests in the Transition
Assets to the same extent the Transform ABL Agent would have a lien in such Transition Assets

had ownership been transferred to the Buyer at Closing (the “Transition Liens™) as security for the

full and prompt performance and payment when due (whether at stated maturity, by acceleration
or otherwise) of all obligations under the financing documents evidencing the ABL Financing (the

“Transform Financing Documents™) and the Debtors shall honor the Transition Liens as if the
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Debtlors were parties to the Transform Financing Documents, and had granted the liens thereunder.
The Transition Liens granted by the Debtors shall be deemed automatically and properly perfected
valid and enforceable simultaneously with the occurrence of Closing pursuant to the terms of this
Sale Order without the necessity of the execution of security agreements, control agreements,
pledge agreements, financing statements, mortgages, schedules or other similar documents, or the
possession orcontrol of the Transform Credit Parties of any Transition Assets. The automatic stay
imposed under séction 362(a) of the Bankruptey Code is hereby modified as necessary to (a) permit
the Debtors to grant the Transition Liens and (b) permit the Transform Credit Parties to take any
and a‘ll actions and exercise anyv and all remedies with respect to the Transition Liens as if such
liens were granted under the Trans‘orm Financing Documents; provided, however, that the Buyer
shall bear any costs incurred by the Debtere in connection with the Transition Liens, including
participating in or responding to any enforcement actions taken by the Transform Credit Parties
with respect to the Transition Assets or the Transitionl.’ens. Immediately upon transfer of any of
the Transition Assets to the Buyer, (i) the Transition Assetsso transferred shall become subject in
all respects to the liens and security interests granted for the benefit¢t the Transform Credit Parties
under the Trangform Financing Documents and (ii) the respective Trensition Lien over the
applicable transferred Transition Assets shall terminate and be of no further fcrce or effect against
the Debtors. The Debtors and their successors and assigns are hereby prohibited {rom granting
any lien, mortgage, encumbrance or any other interest, other than the Transition Liens, on all or a
portion of the Transition Assets, and any lien, mortgage, encumbrance, or any other interest in
contravention of this paragraph, inc]hding any liens or claims related to adequate protection under

the Final DIP Order (as defined below), the Junior DIP Order or any other order of this Court, shall

be void ab initio. The Court shall retain jurisdiction to enforce the Transition Liens and any
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disputes among the Transform Credit Parties, the Debtors and/or the Buyer with respect to the
Transition Liens.

(d)  Notwithstanding any other provision of this Sale Order, if the
Debtors, after the Closing, remain the owners of any Acquired Assets that are collateral of the Real
Estate Financing, solely to effect an orderly transition of such Acquired Assets to the Buyer (such

Acquired Assets, the “Transition Real Estate Assets™), including, without limitation, to allow time

to resolve regulatory or other legal issues, (i) such Transition Assets shall be free and clear of any
and all Claims in accoidance with the terms of this Sale Order as if such Transition Assets were
transferred to the Buyer as of the Closing and (ii) the Debtors are hereby authorized to grant to the

agent (the “Transform Real Estate Agent™), for the benefit of itself and the lenders under the Real

Estate Financing (as defined in the Asse’ Purzhase Agreement) (collectively, the “Transform Real

Estate Credit Parties™), continuing, valid, binding ‘and non-avoidable, automatically and properly

perfected first priority liens on and security intereste/in the Transition Real Estate Assets to the
same extent the Transform Real Estate Agent would hav<-a lien in such Transition Real Estate

Assets had ownership been transferred to the Buyer at Closing {the “Transition Real Estate Liens™)

as security for the full and prompt performance and payment when due (whzther at stated maturity,
by acceleration or otherwise) of all obligations under the financing documents evidzneing the Real

Estate Financing (the “Transform Real Estate Financing Documents™) and the Debtcrs shall honor

the Transition Real Estate Liens as if the Debtors were parties to the Transform Real Estate
Financing Documents, and had granted the liens thereunder. The Transition Real Estate Liens
granted' by the Debtors shall be deemed automatically and properly perfected and valid and
enforceable simultaneously with the occurrence of Closing pursuant to the terms of this Sale Order

without the necessity of the execution of security agreements, control agreements, pledge
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agreenments, ﬁtnancing statements, mortgages, schedules or other similar documents, or the
possession or control of the Transform Credit Parties of any Transition Assets. The automatic stay
imposed under section 362(a) of the Bankruptcy Code is hereby modified as necessary to {(a) permit
the Debtors to grant the Transition Real Estate Liens and (b) permitlthe Transform Real Lstate
Credit Parties to take any and all actions and exercise any and all remedies with respect to the
Transition Real Estate Liens as if such liens were granted under the Transform Real Estate
Financing Docvinents; provided, however, that the Buyer shall bear any costs incurred by the
Debtors in connection with participating in or responding lo any enforcement actions taken by the
Transform Real Estate Credit-Parties with respect to the Transition Real Estate Assets or the
Transition Real Estate Liens. Imrnediately upon transfer of any of the Transition Real Estate
Assets to the Buyer, (i} the Transition Real Estate Assets so transferred shall become subject in all
respects to the liens and security interests granted for th.e Beneﬁt of the Transform Real Estate
. Credit Parties under the Transform Real Estate Finapcing Documents and (ii) the respective
Transition Real Estate Lien over the applicéble transferr<d Transition Real Estate Assets shall
terminate and be of no further force or effect against the Debtors. 7! Debtors and their successors
and assigns are hereby prohibited from granting any lien, mortgage, encumbrance or any other
interest, other than the Transition Real Estate Liens, on all or a portion of the Tiansition Real Estate
Assets, and any lien, mortgage, encumbrance, or any other interest in contravention of this
paragraph, including any liens or claims related to adequate protection under the Final DIP Order
(as defined below), the Junior DIP Order or any other order of this Court, shall be void ab initio.
The Court shall retain jurisdiction to enforce the Transition Real Estate Liens and any disputes
among the Transform Real Estate Crgdit Parties, the Debtors and/or the Buyer with respect to the

Transition Real Estate Liens.
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(e)  Notwithstanding the forcgoing, any liens granted under paragraphs
26(c) and (d), above, shall not include those unexpired leases of nonresidential real property where
any lessor has consent rights over the granting of any such lien aqd/or the aftected lease prohibits
the granting of such lien but, in that event, shall include, and be limited to, the proceeds of the
prospective disposition of those leases.

(h Any and all proceeds from the sale of Transition Assets, whenever
arising,_ includirg all Pharmacy Receivables (as defined in the ABL Financing and the Transform

Financing Documenis)and Credit Card Receivables (collectively, the “Transition Proceeds™) shall

be treated as Acquired Assets 2nd be free and clear of any and all liens and Claims in accordance
with the terms of this Sale Order 25 ifisuch Transition Proceeds were transferred to the Buyer as
of the Closing, and shall automatically 2n¢ writhout any further action become subject to the first
priority liens and security interests of the Transforra Credit Parties under the Transform Financing
Documents pursuant to the terms of this Sale Order/yrithout the necessity of the execution of
security agreements, control agreements, pledge agreemciits, financing statements, mortgages,
schedules or other similar documents, or the possession or contrci &t the Transform Credit Parties
of any Transition Proceeds.

(g)  Pursuant to the Asset Purchase Agreement, the Parties shall enter
into an Employee Lease Agreement on th.e Closing Date pursuant to which, effective.as of the
Closing Date, Sellers shall provide to the Buyer the services of certain Business Employees for a
transitional period. The Buyer and the Sellers are hereby authorized to execute and deliver any
additional documentation as contemplated by the Asset Purchase Agreement, and to perform all

such other and further acts as may be required under or in connection with the Employee Lease
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Agreement, including executing the Employee Lease Agreement and performing and receiving
services thereunder.

27.  No Successor or Other Derivative Liability. By virtue of the Sale Transaction,

the Buyer Related Parties and their affiliates, successors and assigns shall not be deemed or
considered to: (1) be a legal successor, or otherwise be deemed a successor to any of the Debtors;
() have, de facto -Or otherwise, merged with or into any or all Debtors; (i) be consolidated with
the Debtors or tlieir estates; or (iv) be an alter ego or a continuation or substantial continuation, or
be holding itself oui 434 mere continuation, of any of the Debtors or their respective estates,
businesses or operations, or any. enterprise of the Debtors, in each case by any laW" or equity; and
the Buyer Related Parties have not assumed nor are they in any way responsible for any lability
or obligation of the Debtors or the Debtors’ estates, except with respect to the Assumed Liabilities.
Except as expressly set forth in the Asset Furcnase Agreement, the Buyer and its affiliates,
successors.and assigns shall have no successor, transferee or vicarious liability of any kind or
character, including, without lfmitation, under any theory of{oreigm, federal, state or local antitrust,
-environmental, successor, tax, ERISA, assignee or transferee hevtlity, labor, product liability,
employment, de facfo merger, s.ubstantial continuity, or other law, rule, #eguiation or doctrine,
whether known or unknown as of the Closing Date, now existing or hereaiter/avising, whether
asserted or unasserted, fixed or contingent, liquidated or unliquidated with respect t5 tpe Debtors
or aﬁy obligations of the Debtors arising prior to the Closing Date, including, without limitation,
liabilities on account of any taxes or other Governmental Authority fees, contributions or
surcharges, in each case arising, accruing or payable under, out of, in connection with, or in any

way relating to, the operation of the Acquired Assets prior to the Closing Date or arising based on

actions of the Debtors taken after the Closing Date; provided, however, that nothing herein shall
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limit the liability or obligations of Buyer or any Assignee of a Contract or Lease with respect to

the Reserved Lease [ssues.

28. Assumntio;l and Assignment of Assigned Agreements. Subject to paragraph 29,
and conditioned upon the oézcurrence of the Closing Date and paragraﬁhs 33 to 43 with respect to
Designatable Leases. and Additional Contracts, the Debtors are hereby authorized in accordance
with sections. 105(a) and 365 of the Bankruptcy Code to assume and assign the Assigned
Agreements to e Buyer free and clear of all Claims to the extent set forth in this Sale Order, and
to execute and deliver <o the Buyer such documents or other instruments as may be necessary to
assign and transfer the Assigned Agreements to the Buyer as provided in the Asset Purchase
Agreement. With respect to each ¢ the Assigned Agreements, the Buyer, in accordance with the
provisions of the Asset Purchase Agreeniert.-has cured or will cure before the Closing Date or the
Assumption Effective Date, or have providec adequate assurance of the prompt cure afier the
Closing of, any monetary default required to be cuies with respect to the Assigned Agreements
under section 365(b}(1) of the Bankruptcy Code, and the Euyer has provided adequate assurance
of future performance under the Assigned Agreements in satisfactio of sections 365(b) and 365(f)
of the Bankruptcy Code to the extent that any such assurance is required and not waived by the
non-debtor counterparties to such Assigned Agreements. Upon the applicacle Assumption
Eftective Date with respect to an Assigned Agreement, the Buyer shall be fully and irrevocably
vested with all rights, title and interest of the Debtors under such Assigned Agreement and,
pursuant to section 365(k) of the Bankruptcy Code, the Debtors shall be relieved from any further
liability with respect to breach of such Assigned Agreement occurring after such assumption and

assignment to Buyer as provided in section 365(k). Buyer acknowledges and agrees that from and

after the applicable Assumptfon Effective Date with respect to an Assigned Agreement, subject 1o
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and in accordance with the Asset Purchase Agreement, it shall comply with the terms of each of
such Assigned Agreement in its entirety, including any indemnification obligations expressly
contained in such Assigned Agreement that could arise as a result of events or omissions that occur
from and after the.Closing, unless any such provisions are not enforceable pursuant to the terms
of this Sale Order. The assumption by the Debtors and assignment to the Buyer of any Assigned
Agreement shall not be a default under such Assigned Agreement. In accordance with the terms
of the Asset Purciiase Agreement, with respect to liabilities from any Assumed 503(b)(9) Claims,
Buyer shall not be okligated to make any payments in respect of such liabilities until the earlier of:
(i) the date that is 120 days tollowing the closing of the sale; and (i1) the date on which a chapter 11
plan is confirmed by the Court with respect to the Debtors; provided further in accordance with
the ‘terms of the Asset Purchase Agreernent, that with respect to the liabilities from any Other
Payables, Buyer shall not be obligated to make any payments in respect of such liabilities unti] the
later of: (i) the Closing Date; and (ii) the date that the’applicable obligation thereunder becomes
due in the ordinary course of business; provided further,-and for the avoidance of doubt, the
Buyer's agreement to pay Assumed 3503(b)(9) Claims, Spec:iied Payables, or any other
administrative or priority claim of the Sellers pursuant to the tern's of the Asset Purchase
Agreement is a general unsecured contractual obligation of the Buyer owed solely to the Sellers.
29.  Provided that assumption of a Contract has been approved by the Bankruptcy Court,
all Cure Costs that have not been waived by, or as to Which an objection has been filed by, or that
have not been otherwise addressed in an alternate arrangement with, any non-debtor party to an
Assigned Agreement shall be: (1) paid in cash by the Buyers, on or before the Assumption Effective

Date as to the undisputed amounts and (ii) reserved against the establishment of a cash reserve as

to any disputed cure amounts by Buyer at least two (2) days after the Assumption Effective Date
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(a “Cure Cost Reserve™ and paid promptly upon resolution of any such disputed Cure.

Cost, provided that to the extent a new agreement by and between the Buyer and the counterparty
to the applicable Assigned Agreement is entered into, such agreement shall provide for the Buyer’s
payment of applicable Cure Costs in an amount agreed to by the Buyer and the counterparty, and
any such agreemenf shall require the counterparty’s waiver of any and all prepetition claims against
the Debtors based on the Assigned Agreement, and any damage claims arising out of the rejection
of any such Assigned Agreement, and the Debtors shall have no liability therefor in accordance
with the terms of the Asset Purchase Agreement on the applicable Assumption Effective Date to
the extent provided in setilon 265(k) of the Bankruptcy Code. Payment of Cure Costs as required
under section 365(b) of the Bankrupicy Code with respect to the Initial Assigned Agreements
identified on Exhibit A hereto (including the Citi Card Agreement (as defined below)), shall: (i)
be in full satisfaction and cure of any and all dzfaults under these Assigned Agreements, whether
monetary or non-monetary; and (i1) compensate he non-Debtor counterparty for any actual
pecuniary loss resulting from such defaults. For the avoidaice of doubt, and pursuant to Section
8.9 of the Asset Purchase Agreement, notwithstanding that certati-Amended and Restated Master

Lease Agreement (the “Sparrow Master Lease™), dated as of March 14, 2018, by and between

certain of the Debtors, as lessee, and SRC O.P. LLC. SRC Facilities LLC and 5RC Real Estate

(TX), LLC, as lessors (collectively, the “Sparrow Entities”) being designated an Intial Assigned

Agreement, the Buyer reserves all of its rights with respect to any rent that was due and owing to
the Sparrow Entities under the Sparrow Master Lease and that remains unpaid as of the Closing
Date, and the Debtors reserve all of their righis and objections with respect thereto.

30.  The Debtors served all counterparties to the Initial Assigned Agreements, identified

on Exhibit A hereto (including the Citi Card Agreement), with an Assumption and Assignment
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Notice and the deadline to object to the Cure Costs and adequate assurance of future performance
with respect to the Buyer has passed. Accordingly, unless an objection to the proposed Cure Costs
or Adequate Assurance Information with respect to the Buyer.was filed and served before the
applicable deadline, each non-Debtor party to an Initial Assigned Agreement is forever barred,
estopped and permanently enjoined from asserting against the Debtors o‘r the Buyer, their affiliates, -
successors or-assigns or the property of any of them, any default existing as of the date of the Sale
Hearing if such default was not raised or asserte.d prior to or at the Sale Hearing.

31.  Nothiag in this Sale Order shall affect the rights of the Buyer, to the extent such
rights are provided in the-Asset Purchase Agreement, to add or remove any Potential Transferred
Agreement to or from the list of Assigned Agreements set forth in the Asset Purchase Agreement
in accordance with the terms thereof. (Al of the requirements of sections 365(b) and 365(f).
including without limitation, the demonstration of'adequate assurance of future performance and
Cure Costs required under the Bankruptcy Code have heen satisfied for the assumption by the
Debtors, and the assignment by the Debtors to the Buyer, seicly with respect to the Initial Assigned
Agreements identified on Exhibit A hereto (including the Citi Card Agreement), The Buyer has
satisfied its adequate assurance of future performance requirements ‘with respect to the Initial
Assigned Agreements identified on Exhibit A hereto (including the Citi Carc. Agrzement) and in
connection tﬁerewith has presented sufficient evidence regarding the Buyer’s busiiess.plan and
demonstrated 1t 1s sufficiently capitalized to comply with the necessary obligations under the Initial
Assigned Agreements, identified on Exhibit A hereto (including the Citi Card Agreement). All
objections to the Debtors’, Buyer’s or any other Assignee’s adequate assurance of financial
performance that were timely filed (other than ad‘equale assurance objections that related to the

Initial Assigned Agreements identified on Exhibit A hereto (including the Citi Card Agreement)
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are fully reserved pending further hearing of this Court and nothing in this Sale Order shall limit
such objections in any respect.

32.  To the extent a counterparty to an Assigned Agreement failed to timely object to a
Cure Cost, such Cure Cost has been and shall be deemed to be finally determined as of the Debtors’
filing of the Assumption and Assignment Notice and any such counterparty shall be barred, and
forever prohihited from challenging, objecting to or denying the validity and finality of the Cure
Cost as of such dates.

33, Designation Rights Procedures. The Debtors are authorized, at the direction of

the Buyer pursuant to the"Asset Purchase Agreement, to seek to assume and to assign pursuant to
sections 363 and 365 of the Bankruptcy Code, the Designatable 1.eases and any Additional
Contracts that the Buyer designates for assumption and assignment in accordance with the Asset
Purchase Agreement and this Sg]e Order including to a permitted Assignee, as applicable. Each
of the Designatable Leases and Additional Contracis<ta the extent the Additional Contracts are
executory contracts) constitutes an unexpired lease or executorv contract within the meaning of
section 365 of the Bankruptcy Code and, at the Buyer’s electicn; will be deemed assumed and
assigned by the Debtors on the Assumption Effective Date subject to cempliance with and the

0 The assumption of any

procedures set forth in the Asset Purchase Agreement and herein.!
liabilities under a Designatable Lease or such Additional Contracts that are assuiped by an
Assignee shall constitute a legal, valid and effective delegation of all liabilities thereunder to the

applicable Assignee and, following payment of all amounts required to be paid by agreement of

the parties or an order of the Court, and except as expressly set forth in the Asset Purchase

' In the case of any conflict between the provisions of the Asset Purchase Agreement and this Order, this Order shall
gover.
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Agreement or this Sale Order, shall divest the Debtors of all liability with respect to such
. Designatable Lease or Additional Contract for any breach of such Designatable Lease or
Additional Contract occurring after the applicable Designation Assignment Date or any breach of
such Additional Contract afier the applicable date on which such Additional Contract is assigned
to the applicable Assignee in accordance with Section 2.9 of the Asset Purchase Agreement, in
each case, to the extent provided in section 365(k) of the Bankruptcy Code.
34.  “The Debtors served all counterparties to the Designatable Leases and Additional
Contracts (to the ertent the Additional Contracts are executory contracts) listed as Potential

Transferred Agreements~'(“Designatable Contract Counterparties™ with an Assumption and

Assignment Notice and the deadlire te object to the Cure Costs and adequate assurance of future
performance with respect to the Buyer his-passed.!! Accordingly, unless an objection to the
proposed Cure Costs or Adequate Assurance [hformation with respect to the Buyer was filed and
served before the applicable deadline (a “Filed Objection”), the applicable Designatable Contract
Counterparty is forevef barred from objecting to (i) the-Cure Costs and from asserting any
additional cure or other amounts with respect to the applicable Jecignatable Lease or Additional
Contract in the event it is assumed and/or assigned by an Assignee, except 1o the extent such Cure

Costs further accrue (being subject to further credits, debits, and adjustment: in azcordance with

" The Debtars served all counterparties to Potential Transferred Agreements (to the extent the Potentia}-1ransferred
Agreement is an executory contract or lease and was listed on the Notice of Cure Costs and Potential Assumption and
Assignment of Executory Contracts and Unexpired Leases in Connection with Global Sale Transaction or
Supplemental Notice of Cure Costs and Potential Assumption and Assignment of Executory Contracts and Unexpired
Leases in Connection with Global Sale Transaction) with an Assumption and Assignment Notice and as of the date of
entry of this Sale Order, the deadline to object to Cure Costs has passed. See Notice of Cure Costs and Potential
Assumption and Assignment of Executory Contracts and Unexpired Leases in Connection with Global Sale
Transaction (Docket No. 1731); see also Supplemental Notice of Cure Costs and Potential Assumption and
Assignment of Executory Contracts and Unexpired Leases in Connection with Global Sale Transaction {Docket No.
1774); see also Affidavits of Service (Docket Nos. 1969, 2132, 2162); see also Second Supplemental Notice of Cure
Costs and Potential Assumption and Assignment of Executory Contracts and Unexpired Leases in Connection with
Global Sale Transaction; see also Affidavit of Service (Docket No. 2314}; see also Affidavit of Service (Docket No.
24171)]

58



- 1918417129 Page: 69 of 96

18-23538-rdd Doc 2507 Filed 02/08/19 Entered 02/08/19 15:14:32 Main Document

UNOFFICTAE COPY

the terms of the applicable underlying Lease or Contract) following the Debtors’ filing of the
applicable Assﬁmption and Assignment Notice or (11) adequéte assurance of future performance
by the Buyer; provided, however, that in the event that an Additional Contract was not listed as a
Potential Transferred Agreement, and accordingly, no Assumption and Assignment notice was
served upon the applicable Désignatable Contract Counterparty, such Designatable Contract
Counterparty-shall have eight (8) days after the date on which the applicable supplemental

Assumption ana Assignment Notice is filed with the Court and served on the applicable

Designatable Contraci Counterparty (the “Supplemental Additional Contract Cure Objection

Deadline™), to: (a) objectio the.applicable proposed Cure Costs for such Additional Contract and

the assumption and assignment of the 4 dditional Contract (the “Supplemental Additional Contract

Cure Cost Objection”); and (b) serve the Surplemental Additional Contract Cure Cost Objeétion

(by email, facsimile or hand delivery) so that it1s actually received by counsel for the Debtors and
the Buyer on or before the Supplemental Additional Cortract Cure Objection Deadline; provided,
further, however that in the event that a Designatable Contrzci Counterparty timely asserted a Filed
Objection such counterparty shall be permitted to object solely on'tise basis of an objection to cure
costs for such Designétable Lease or Additional Contract or the assump.ior-and assignment of the
Designatable Lease or Additional Contract that could not have been raised 1.1t erior objection,
until the applicable Designatable Contract Assumption and Assignment Objection'Deadline (as
defined below).

35.  With respect to any Filed Objection, to the extent that the applicable Contract or
Lease is designated for assumption and assignment, a Designated Léase Notice or Designated
Additional Contract Notice, as applicable, shall be served on the Designatable Contract

Counterparty, and the Buyer and the applicable counterparty shall have authority to compromise,
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settle or otherwise resolve any Filed Objections without further order of the Court. If the Debtors,
the Buyer and the applicable counterparty determine that the objection cannot be resolved without
judicial intervention, then the Filed Objection will be determined by the Court (following reques.t
for a hearing by the Debtors and/or the Buyer and/or the applicable couﬁterparty filed with the
Court and on no less than ten (10) days’ ;10tice to the other party).

36. .~ Exceptas set forth in paragraphs 29 to 35, all Designatable Contract Counterparties’
rights under section 365 with respect to the assumption and assignment bf the Designatable Leases
and Additional Conttac.s pursuant to the Bankruptey Code (including, without limitation, as to the
provision of adequate assuranee of future performance if the Designatable Leases are designated
1o a third party or with respect to the piovision of adequate assurance of future performance of the
Buyer if a Filed Objection was timely setvedVare reserved pending delivery of a notice from Seller
to the. applicable Designatable Contract Counterpurty (i) pursuant to Section 5.2(b) of the Asset

Purchase Agreement {a “Designated Lease Notice™)-following Sellers’ receipt of a Buyer

Assumption Notice or (ii) promptly following Sellers’.:cCeint of a notice indicating that an

. . . | . .
Additional Contract has been designated for assignment or assuingtion and assignment pursuant
|

to Section 2.9 of the Asset Purchase Agreement (a “Désignaled Additicnal Contract Notice™) and

are subject to the procedures and provisions set forth in Paragraphs 37 to 44 and 5O below,
37.  Each Designated Lease Notice will set forth the following informaticn, to the best
of the Debtors’ knowledge: (a) the street address of the real property that is the subject of such

b

Designatable Lease; (b) the name and address of the counterparty of such Designatable Lease (and
their counsel, if known); (c) a description of the deadlines and procedures for filing objections to

the Designated Lease Notice; (d) the identity of the ptoposed assignee; (e) information intended

to provide the counterparty to the Designatable Lease with adequate assurance of future

t
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performance under section 365(H)(2)(B) and, if appli;cable, section 365(b)(3) of the Bankruptcy
Code, if and only if such Designatable Legse is propoéed 10 be assigned to a third party and (f) the
proposed Cure Costs associated with such Designatable Lease; provided, however, that if adequate
assurance information is provided pursuant to this paragraph, such adequate assurance information
shall be kept strictly confidential and not be used for any purpose other than to (a) evaluate whether
adequate assirance requirements under Bankruptcy Code section 365(f)(2)(B) and, if applicable,
Bankruptcy Code)section 365(b)(3) have been satis;ﬁed, and (b) to support any objection to
adequate assurance provided by any party including tﬁe Buyer and its affiliates.

s ]

38.  During the Designation Rights Period,/the Buyer may designate any Designatable
|

Lease or Additional Contract for assumption and assiénmem in accordance with the terms of the
Asset Purchase Agreement and this SaleOrder. In such event, the Debtors shall file with the Court
and serve on the applicable Designatable Contract Counterparty a Designated Lease Notice or
Designated Additional Contract Notice, together wita 'iry applicable Assignment and Assumption
of Lease or other applicable assignment agreement with respect to an Additional Contract. [f the
proposed Assignee is not the Buyer, the Debtors shall also delivéri the applicable Designatable
Contract Counterparty (and deliver by email or facsimile to counsel for the applicable Designatable
Contract Counterparty, if such counsel has filed a notice of appearance in the Bupkruptey Cases)
evidence of adequate assurance of future performance within the meaning of section 365 of the
Bankruptcy Code with respect to the applicable Designatable Lease or Additional Contract that is
proposed to be assumed and assigned to such Assignee.

39.  Any party seeking to object to the assun{1pti0n and assignment of any Designatable

Lease or Additional Contract to a proposed Assignee that is not the Buyer on any basis other than

the Cure Costs (including, but not limited to, objections to adequate assurance of future
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performance if such Designatable Leases are designated to a third party or with respect to the
provision of adequate assurance of future performance of the Buyer if a Filed Objection was timely

served). must (a) file a written objection in compliance with the Bankruptcy Rules and the Local

!

Rules (a “Designatable Contract Assumption and Assignment Objection™) with the Court, so that
such objection is filed no later than eight (8) days after the date on which (i} the applicable
Designated [ 2ase Notice or Designated Additional Co?ntract Notice is filed with the Court and (ii)
evidence of adeguate assurance of future performance required pursuant to the preceding sentence

is served on the appiicable Designatable Contract Counterparty (the “Designatable Contract

Assumption and Assigrinent_Objection Deadline”)::and (b) serve the Designatable Contract
Assumption and Assignment Objection (by email, facs:imile or hand delivery) so that it is actually
received by counsel for the Debtors énd the BU)’BI; on or before the Designatable Contract
Assumption and Assignment Objection Deadline.

|
40.  If no Filed Objection has been filec, l:r Designatable Contract Assumption and

|

Assignment Objection has been filed by the Designale‘tblp Contract Assumption and Assignment

Objection Deadline, this Sale Order shall serve as appjroval of the-assumption and assignment of

the applicable Designatable Contract or Additional Contract. If a Filec Obiection has been filed,
1

or a Designatable Contract Assumption and Assigrllment Objection is time'y~filed and not
- withdrawn or resolved, the Debtors, the Buyer afnd the objecting Designatible. Contract
Counterparty shall have authority to compromise, settle or otherwise resolve any objections
without further order of the Court. If the Debtors, the Buyer and the objecting Designatable
Contract Counterparty determine that the objection cannot be resolved without judicial

intervention, then the determination of the assumption and assignment of the Designatable [ease

or Additional Contract will be determined by the Cou:rt on a date to be scheduled by any of th¢
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Debtors, the Buyer or the objecting Designatable Conétract Counterparty {which hearing date shall
be no sooner than ten (10) business days followingithe date of filing of the Designated Lease
Notice or Designated Additional Contract Notice), unless the Debtors, the Buyer and the applicable
Designatable Contract Counterparty agree otherwise.'

41, Pursuant o section 365(b)(1)(A) and (B) of the Bankruptcy Code, the Buyer shall,
on the appliczhle Assumption Effective Date for a Designatable Lease or Additional Contract, cure
all nonmonetary dzfaults solely to the extent required under section 365 of the Bankruptcy Code
and pay to the applicable-Designatable Contract Counterparty all undisputed Cure Costs and other
such undisputed amountsrequired with respect to such’ Designatable Lease or Additional Contract,

solely to the extent designated for asstumption by the Sellers and assignment to Buyer by written

notice from Buyer to Sellers delivered(pricr to the end of the Designation Rights Period (the

“Designated Agreements’™). Upon assumption and asSignment of any Designated Agreement, the
Debtors and the estates shall bf; relieved of any liabi.ifif for breach of such Designated Agreement
pursuant to section 365(k) of the Bankruptcy Code; provided that, except as expressly provided
herein or in the Asset Purchase Agreement or Related Agr'eemen{s and except for any obligations
in respect of the Reserved Lease Issues, neither the B;uyer (except to the extent such obligatioﬁs
constitute Cure Costs) nor the applicable Assignee shall have any obligations under any
Designated Agreement that is an Acquired Lease or rellated Assigned Agreement in iespect of any
portion of any year-end (or other) adjustment (includi;ng, without limitation, for royalties, rents,
utilities, taxes, insurance, fees, any common area or otﬂer maintenance charges, promotional funds
and percentage rent) arising under any of the Acquired’ Leases or any other Assigned Agreements
for the calendar vear in which the applicable Lease Assignment occurs attributable to (x) the

| .
portion of such calendar year occurring prior to such Lease Assignment or (y) for any previous
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calendar year, and the Sellers shall fully indemnify and hold harmless the Buyer and the applicable
Assignee with respect thereto.

42, Solely in connection with the Initial Aséigned Agreements listed on Exhibit A, upon
the applicable Assumption Eftective Date, any provisibn in any Assigned Agreement that purports
to declare a breach or default as a result of a change or transfer of control or any interest in respect
of the Debtorz is unenforceable and all Assigned Agreements shall remain in full force and effect
notwithstanding aysignment thereof. Solel)" in conneétion with the [nitial Assigned Agreements
listed on Exhibit A, o sections or provisions of any As;signed Agreements, that in any way purport
to: (i) prohibit, restrict, or cendition the Debtors’ "assignment of such Assigned Agreement
(including, but not limited to, the/cot ditioning of sulch assignment on the consent of any non-
debtor party to such Assiéned Agreemer () (ii) provide:: for the cancellation, or modification of the
terms of the Assigned Agreement based on the filing of a bankruptcy case, the financial condition
of the Debtors, or similar circumstances; (iii) proviﬁic tor additional payments (e.g., so called
“profit” sharing/splitting). penalties, fges, charges, or EothP; tinancial accommodations in favor of

- the non-debtor third party to such Assigned Agreeme%lt upon assigniment thereof; or (iv) provide
for any rights of first refusal on a contract counterpa]lrty’s part, or any recapture or termination
rights in favor of a contract counterparty, or any rig]ljt of a Landlord to take =p-assignment or
sublease from a tenant, shall have any force or effect with respect to the grant and honoring of the
Designation Rights or the rights under Section 2.9 of th;e Asset Purchase Agreement in accordance
with this Sale Order and the Asset Purchase Agreement and assignments of Assigned Agreements
by the Debtors in accordance therewith, because they constitute unenfqrceable antiassignment

provisions under section 365(f) of the Bankruptcy Code and/or are otherwise unenforceable under

section 365(e) of the Bankruptcy Code. Upon assum1ption and assignment of any Designatable
|
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Lease or Additional Contract pursuant to the procedures set forth herein and in the Asset Purchase
Agreement, the applicable Assignee shall enjoy all of Ethe rights and benefits, and shall assume ali
obligations, under each such Assigned Agreement as of the applicable Assumption Effbctive Date.

43.  Solely in connection with the Initial Assigned Agreements listed on Exhibit A, upon

|

the applicable Assumption Effective Date, except as otherwise expressly agreed by the Buyer and
the applicable Designatable Contract Counterpartyi, notwithstanding any provision in any
Designatable Leass that purports to prohibit, restrict orcondition such action, upon the assumption
and assignment of such Designatable Lease to an Assignee in accordance with the terms of the
Asset Purchase Agreement, {x) the applicable Assignee shall be authorized to: (i} use the
applicable Lease Premises (as deiined in the Asset| Purchase Agreemen‘t), subject to section
365(b)(3) of the Bankruptcy Code, as a retail store (and related goods and services) upon
consummation of the assumption and assignment of such Designatable Lease to such Assignee in
accordance with the terms of the Asset Purchase f\_g;mment; (11) operate such Lease Premises
under the Buyer’s trade name or any other trade name whici the Buyer owns or is authorized to
use (including any of the Debtors’ trade names); (iii) make such ziterations and modifications to
the applicable Lease Premises (including signage, together with appropriate changes to existing
tenant signage in the respective shopping center c;r mall, including parels .on all pylons,
monuments, directional and other ground and off-premises signs where Sellers are nresently
represented) deemed necessary by such Assignee (SL;lbjeC‘[ to all applicable laws including all
applicable municipal codes) as are necessary or desirable for such Assignee to conform such Lease
Premises to the prototypical retail store (or such Assignee’s typical retail store); (iv) remain “dark”
with respect to such Lease Premises after such assumption and assignment until the date that is

necessary to permit such Assignee to remodel, restock, re-fixture, change signage and/or until
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completion of the work described iﬁ clause (i11) above (so long as such date is not more than one
hundred fifty (150) days after the applicable Designation Assignment Date) or such later date as
may be reasonably required for the restoration of the such Lease Premises following any applicable
Casualty / Coﬁdemnation Event; and (v) exercise, utilize or take advantage of any renewal options
and any other current or future rights, benefits, privileges, and options granted or provided to the
Debtors under such Designated Agreement (including all of the same which may be described or
designated as; o1 purport to be, “personal” to the Debtors or to a named entity in such Designated
Agreement or to be =xcrcisable only by the Debtors or by a named entity or an entity operating
under a specific trade naii¢) and (y) neither the Buyer nor the applicable Assignee shall have any
responsibility or liability for any Excluded Asset-Sale Taxes and Excluded Asset-Reorganization
Taxes. For the avoidance of doubt, all rights-of the counterparties to any applicable Designatable
Lease are fully reserved in connection with any of 'the foregoing actions.

44, To the extent that any IP License is cesignated for assumption and assignment
pursuant to Section 2.9 of the Asset Purchase Agreement, onthe Assumption Effective Date, such
agreement, including the rights and obligations thereunder, will be<icemed to have been assumed
and assigned to the Buyer as of the Closing Date.

45.  Ipso Facto Clauses Ineffective. Except as otherwise specifically rrovided for by

order of this Court or the Asset Purchase Agreement, the Assigned Agreements shall e transferred
to, and remain in full force and effect for the benefit of, the Buyer or, for applicable Designated
Agreements, the Assignee in accordance with their respective terms, including all obligations of
the Buyer or, for applicable Designated Agreements, the Assignee as the assignee of the Assigned
Agreements, notwithstanding any provision in any such Assigned Agreements (including, without

limitation, those of the type described in sections 365(e)(1) and (f) of the Bankruptcy Code) that
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prohibits, restricts or conditions such assignment or transfer. There shall be no, and all non-Debtor
parties to any Assigned Agreements are forever barred and permanenily enjoined from raising or
asserting agains‘t the Debtors or the Buyer, any defaults, breach, claim, pecuniary loss, rent
accelerations, escalations, assignment fees, increases or any other fees charged to the Buyer or the
Debtors as a result of the assumption or assignment of the Assigned Agreements or the Closing.

46. . Except as otherwise specifically provided f;or by order of this Court, upon the
Debtors’ assigninent of the Assigned Agreements to the Buyer under the provisions of this Sale
Order and full paymentof all Cure Costs as required under section 365(b} of the Bankruptcy Code,
no default shall exist uider any Assigned Agreements, and no counterparty to any Assigned
Agreements shall be permitted to ceciare a default by any Debtor or the Buyer or otherwise take
action against the Buyer as a result of any Debtor’s financial condition, bankruptey or failure to
perform any of its obligations under the rel¢vant Assigned Agreement. Any provision in an
Assigned Agreement that prohibits or conditions the sssignment of such Assigned Agreement or
allows the counterparty thereto to terminate, recapture, imzose any penalty, condition on renewal
or extension, refuse to renew, or modify any term or condition upaa such assignment, constitutes
an unenforceable anti-assignment provision that is void and of no toree and effect solely in
connection with the transfer thereof pursuant to this Sale Order. The failure of tlie-Debtors or the
Buyer to enforce at any time one or more terms or conditions of any Assigned Agreement shall
not be a waiver of such terms or conditions, or of the Debtors™ and the Buyer’s rights to enforce
every term and condition of the Assigned Agreement.

47.  Statutory Mootness. The Buyer is a good faith purchaser within the meaning of

section 363(m) of the Bankruptcy Code and, as such, is entitled to, and is hereby granted, the full

rights, benefits, privileges, and protections of section 363(m) of the Bankruptcy Code. The Sale
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Transaction contemplated by the Asset Purchase Agreement is undertaken by the Buyer and ESL
without collusion and in good faith, as that term is used in section 363(m) of the Bankruptcy Code,
and accordingly, the reversal or modification on appeal of the authorization provided herein of the
Sale Transaction shall neither affect the validity of the Sale Transaction nor the transfer of the
Acquired Assets owned by the Debtors to the Buyer, free and clear of Claims, unless such
authorizations duly stayed before the Closing of the Sale Transaction pending such appeal. The
Debtors and thz Buyer will be acting in good faith if they proceed to consummate the Sale
Transaction at any time zfter entry of this Sale Order.

48.  No Avoidance of Asset Purchase Agreement. Neither the Debtors nor the Buyer

Related Parties have engaged in anyiconduct that would cause or permit the Asset Purchase
Agreement to be avoided or costs or/demages to be imposed under section 363(n) of the
Bankruptcy Code. Accordingly, the Asset Purchasz Agreement and the Sale Transaction shall not
be avoidable under section 363(n) or chapter 5 of th¢ Bankruptecy Code, and no party shall be
entitled to any damages or other recovery pursuant to section 363(n) of the Bankruptcy Code in
respect of the Asset Purchase Agreement or the Sale Transaction:

49.  Waiver of Bankruptcy Rules 6004(h), 6006(d) and 7062 Notwithstanding the

provisions of Bankruptcy Rules 6004(h), 6006(d) or 7062 or any applicable previsions of the Local
Rules, this Sale Order shall not be .stayed after the entry hereof, but shall be ~ffective and
enforceable immediately upon entry, and the fourteen (14) day stay provided in Bankruptcy Rules
6004(h) and 6006(d) is hereby expressly waived and shall not apply. Time is of the essence in
closing the Sale Transaction and the Debtors and the Buyer intend to close the Sale Transaction as
soon as practicable. Any party objecting to this Sale Order must exercise due diligence in filing

an appeal and pursuing a stay within the time prescribed by law and prior to the Closing Date, or
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risk its appeal will be foreclosed as moot. This Sale Order constitutes a final order upon which
the Debtors and the Buyer are entitled to rely. This paragraph 49 shall not apply to Reserved Lease
Issues.

50.  Personally Identifiable Information. After appointment of the Consumer Privacy

Ombudsman in these chapter 11 cases, in accordance with section 332 of the Bankruptcy Code,
and after giving due consideration to the facts, circumstances and conditions of the Asset Purchase
Agreement, as-wwe'l as the report (as supplemented) of the Consmﬁer Privacy Ombudsman filed
with the Court which Buyer agrees to comply with, no showing was made that the sale of
personally identifiable intormation or private health information contemplated in the Asset
Purchase Agreement, subject to/ the terms of this Sale Order, would violate applicable
nonbankruptcy law; provided that pre-Closing costs of the Consumer Privacy Ombudsman shall
be borne equally between Buyer, on the one haid, and Sellers, on the other hand, to the extent such
costs are incurred in relation to the Transactions.

51.  Distribution and Application of Sale Procceds.

(a)  Atthe Closing, the Buyer shall pay «o i e Sellers (in accordance with
the terms of the Asset Purchase Agreement), the balance of the purchase piice remaining due and
owing unde'r the Asset Purchase Agreement. The proceeds of the Sale Transactioishall be applied
as provided in the Final Order (1) Authorizing the Debtors to (A) Obtain Post-Petition Financing,
(B) Grant Senior Secured Priming Liens and Superpriority Administrative Expense Claims, and
(C) Utilize Cash Collateral: (1) Granting Adequate Protection to the Prepetition Secured Parties;
(11I) Modifying the Automatic Stay, and (1V) Granting Related Relief (Docket No. 955) (“Final
DIP Order”), including to repay at the Closing the DIP ABL Secured Obligations (as defined in

the Final DIP Order) in full in cash from the sale of those Acquired Assets upon which the DIP
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ABL Credit Parties have a first lien, including all costs and expenses of the DIP ABL Credit Parties
set forth in the applicable pay off letter, without the need for any professional for the DIP ABL
Credit Parties to deliver or serve any invoices to any other party (including those parties identified
in paragraph 19(f) of the Final DIP Order). Notwithstanding the foregoing the Securities
Consideration shall be distributed as provided in Schedule 9.2 of the Asset Purchase Agreement.
The methodology for allocation of proceeds shall be as set forth in the Asset Purchase Agreement,

(b)  With respect to the Cyrus Claims: (i) up to $350 million of Junior
DIP Secured Obligaticns outstanding under the Junior DIP Order, including all fees, adequate
protection amounts due and owing, and interest thereon, may be rolled into a new financing of the

Buyer (the “Exit Financing Facility ) on the Closing; and (ii) the Cyrus LC Facility Claims will

be rolled over into a new letter of credit/facility with the Buyer, and such claims shall be deemed
satisfied and fully discharged against the Debtors.

(¢)  If any order under sectisn- 1112 of the Bankruptcy Code 1s entered
in the cases, such order shall provide (in accordance with szctions 105 and 349 of the Bankruptcy
Code), that this Sale Order, including the rights granted to Buyer hizreunder, shall remain effective
and, notwithstanding such conversion or dismissal, shall remain binding on parties in interest. This
Sale Order shall not be modified by any chapter 11 plan confirmed in the cazes or by any
subsequent orders of the Court.

52, Binding Effect of Sale Order. The terms and provisions of the Asset Purchase

Agreement and this Sale Order shall be binding in all respects upon, and shall inure to the benefit
of, the Debtors, their estates and their creditors, non-debtor affiliates, any affected third parties, all
holders of equity interests in the Debtors, all holders of any claims, whether known or unknown,

against the Debtors, any holders of Claims against or on all or any portion of the Acquired Assets
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owned by the Debtors, including, but not limited to all contract counterparties, leaseholders,
governmental units, .and any trustees, examiners,” administrators, responsible officers, estate
representatives, or similar entiﬁes for the Debtors, if any, subsequently appointed in any of the
Debtors’ chapter 11 cases or upon a conversion to chapter 7 under the Bankruptcy Code of any of
the Debtors’ chapter 11 cases, and each of their respective affiliates, successors and assigns. The
Asset Purchase Agreemient and the Sale Order shall inure to the benefit of the Debtors, their estates
and creditors, e Buyer and their respective successors and assigns. The Asset Purchase
Agreement, the Sale ‘I ransaction and this Sale Order shall not be subject to rejection or avoidance
by the Debtors, their estaics, their creditors or any trustee, examinér or receiver.

53.  Conflicts; Precederice. In the event that there is a direct conflict between the terms

of this Sale Order, the Asset Purchase Agreement, and any documents executed in connection
therewith, the provisions contained in this Sale Order, the Asset Purchase Agreement and any
documents executed in connection therewith shall g¢vem, in that order. Nothing contained in any
chapter 1! plan hereafter confirmed in these chapter 11 eaces, any order confirming such plan, or
in any other order of any type or kind entered in these chapteriil cases (including, without
limitation, any order entered after any conversion of any or all of these chanter 11 cases to cases
under chapter 7 of the Bankruptcy Code) or in any related proceeding shall aiter, sonflict with or
derogate from the provisions of the Asset Purchase Agreement or the terms of this Sale Drder.

54. Modification of Asset Purchase Agreemenf. The Asset Purchase Agreement and

Related Agreements, documents or other instruments executed in connection therewith, may be
modified, amended or supplemented by the parties thereto, in a writing signed by each party,‘and

in accordance with the terms thereof, without further order of the Court; provided that any such
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modification, amendment or supplement does not materially change the terms of the Asset
Purchase Agreement or Related Agreements, documents or other instruments.

55. Bulk Sales; Taxes. No bulk sales law, bulk transfer law or similar law of any state

or other jurisdiction (including those relating to taxes other than Transfer Taxes) shall apply in any
way (o the transactions contemplated by the Asset Purchase Agreement, the Sale Motion or this
Sale Order. ~Except as otherwise expressly provided in the Asset Purchase Agreement, all
obligations of th¢ Debtors relating to taxes, whether arising under any law, by the Asset Pu'rchase
Agreement, or otherwize, shall be the obligation of and fulfilled and paid by the Debtors.

56.  Lease Depusits and Security. The Buyer shall not be required, pursuant to section

365(1) of the Bankruptcy Code or otherwise, to provide any additional deposit or security with
respect to any Initial Assigned Agreementite the extent not previously provided by the Debtors.
All timely Filed Objections that have asserted r¢quests pursuant to section 365(1) of the Bankruptcy
Code or otherwise, to provide any additional deposit‘er security with respect to any Assigned
Agreement other than the Initial Assigned Agreements are bzieby adjourned to a hearing at a future
date with all parties’ rights reserved.

57.  Automatic Stay. The Buyer shall not be required to seek or.obtain relief from the

automatic stay under section 362 of the Bankruptcy Code to enforce any of itt rernedies under the
Asset Purchase Agreement, and Related Agreements, documents or other instruments. The
automatic stay imposed by section 362 of the Bankruptcy Code 1s modified solely to the extent
necessary to implement the provisions of this Sale Order.

58.  Retention of Jurisdiction. This Court shall retain exclusive jurisdiction to, among

other things, interpret, enforce and implement the terms and provisions of this Sale Order and the

Asset Purchase Agreement, all amendments thereto, any waivers and consents thereunder {and of
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each of the agreements executed in connection therewith), to adjudicate disputes related to this
Sale Order or the Asset Purchase Agreement (and such other related agreements, documents or
other instruments) and to enforce the injunctions set forth herein,

59, Restrictive Covenants: Master Leases.

(a)  Nothing herein or in the Asset Purchase Agreement or any related
document shztl authorize, absent further order of the Court or agreement among the Debtors or the
Buyer, on the ‘ore hand, and the applicable non-Debtor counterparty, on the other hand, the sale of
any real estate property awned by any of the Debtors, free and clear of (and shall not extinguish
or otherwise diminish) aiy interests, covenants, or rights applicable to such real estate assets that
limit or condition the permitted use\of the property such as easements, reciprocal easement
agreements, operating or redevelopment agreements, covenants, licenses, or permits (collectively,

“Restrictive Covenants™) that are not executory ov that run with the land. To the extent that the

Debtors or any other party seek to assume and assign.ary real estate leases to which a Debtorisa
party free and clear of any Restrictive Covenant, the. Debtsis or such party shall file a notice that
describes the Restrictive Covenant that the party is seeking to extmguish or otherwise diminish
and any non-Debtor counterparty to a Restrictive Covenant will have fourteen (14) calendar days
from the filing and service of notice of such requested relief to file and serve an sbiection thereto;
any such issues shall be determined by the Court or otherwise resolved consensual’y prior to the
effectiveness of the assignment of any Lease, and all rights, remedies, and positions of all parties
with respect to an'y such relief are preserved.

| (b)  Nothing in this Sale Order, the Asset Purchase Agreement, or any
other related agreements, documents or other instruments shall be deemed to authorize or shall be

argued to permit the Debtors, the Buyer, or any Proposed Assignee, their agents or advisors o take
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any action in connection with an unexpired master lease of nonresidential real property to which a
Debtor is a party (each such lease, a “Master Lease™) that is not in compliance with, or that would
result in a default or breach under, such Master Lease, without an amendment to or wai\;er under
such Master Lease, in accordance with its terms and all consents required for such amendment or
waiver under such Master Lease. To the extent that the Debtors or aﬁy other party seek to sever a
Master Lease for any reason prior to an assumption and assignment of such Master Lease in
accordance withthe terms of this Sale Order, the Debtors shall file a notice that describes the
nature and reason of siich severing, and any non-Debtor counterparty to such Master Lease will
have fourteen (14} calendar days from the filing and service of notice of such requested relief to
file and serve an objection thereto;any, such issues shall be determined by the Court or otherwise
resolved consensually prior to the eftectuveress of the assignment of any lease, and all rights,
remedies, and positions of all parties with respi:ct to any such relief are preserved.

60.  Stand Alone L/C Facility. /.50f the Closing Date, all obligations of the

applicable Debtors with respect to the Letter of Credit anc-Reimbursement Agreement, dated as
of December 28, 2016, among such Debtors, Citibank, N.A., as acaiinistrative agent and issuing
bank (collectively, “Citi”) and letter of credit lenders party thereto (the “LClenders™) (as amended

from time to time, the “Citi Letter of Credit Agreement”) shall be assumed by the «urplicable Buyer

Affiliate, all obligations of any Debtor thereunder (other than any contingent obligaticns fincluding
contingent indemnification obligations) that are not yet due and payable) shall be terminated and
all collateral provided by the Debtors to secure such obligations shall be released (other lhanl such
liens securing contingent indemnification obligations in respect of the Citi Letter of Credit
Agreement, which liens shall attach to the net proceeds of the Sale Transaction, in the same order

of their priority and with the same validity, force and effect which they now have against the
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Acquired Assets, subject to any claims and defenses the Debtors may possess with respect thereto,
in each case immediately before the Closing).

61.  Existing Wells and BAML Letters of Credit.' Notwithstanding the

termination of the DIP ABL Facility (as defined in the Final DIP Order), each of the outstanding
letters of credit issued by Bank of America, N.A. and Wells Fargo Bank, National Association,
pursuant ta the DIP ABL Facility, will remain outstanding afier the Closing Date in accordance
with their respeciive terms so long as such letters of credit are either (1) cash collateralized in an
amount of up to 105% of the face amount of such letters of credit to secure the reimbursement
obligations of the Debtors (and.their successors and assigns) with respect to such letters of credit
on the Closing Date, pursuant to one or more cash collateral agreements between the Buyer and
each of Bank of America, N.A. and Wells Fargo Bank, National Association, as Issuing Lenders

under the applicable cash collateral agreemerit (such letters of credit, the “Cash Collateralized

Letters of Credit™ and such cash collateral agreemerits; the “Cash Collateral Agreements™), and/or

(2) backstopped in an amount of up to 105% of the face an:ount of such letters of credit to secure
the reimbursement obligations of the Debtors (and their successors and assigns) with respect to
such letters of credit on the Closing Date (such letters of credit, the “Packstopped Letters of
Credit”). The security interests securing the obligations under the DIP ABL_Fueility, including
the security interests securing obligations with respect to each letter of credit issued ander the DIP
ABL Facility, whether a Cash Collateralized Letter of Credit or a Backstopped Letter of Credit,
will be terminated so that such obligations of any Debtors under the DIP ABL Facility are no
longer secured by the collateral granted by the Debtors under the DIP ABL Facility, and all such
obligations of such Debtors under the DIP ABL Facii‘ity will be terminated (other than (x) any

contingent obligations that are not yet due and payable and (y) obligations with respect to the Cash
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Collateralized Letters of Credit or Backstopped Letters of Credit, which in the case of this clause
(y) are being cash collateralized or backstopped by the Buyers pursuant to this paragraph). For the
avoidance of doubt, the cash collateral provided for the Cash Collateralized Letter of Credit shall
not be property of the Debtors or their estates. The automatic stay imposed under section 362(a)
of the Bankruptcy Code shall not apply to the Cash Collateral Agreements or the cash collateral
provided therzfor. The Buyer shall bear any costs incurred by the Debtors in COHl'lECtiOH with any
Cash Collateralized Letters of Credit or Backstopped Letters of Credit, including any fees payable
thereon. For the a’cidance of doubt, the Debtors shall not be party to, nor have rights or
obligations under, any leiter of credit that backstops the Backstopped Letters of Credit.

62.  Direction to Creditors and Parties in Interest.

(a) In connec:ton swith the Credit Bid, each agent, trustee, collateral

agent or similar person (each, a “Credit Bid Claiin Agent™) that is party to an indenture, credit

agreement, security agreement or any similar docuniericor instrument (each, a “Credit Bid Claim

Document™) in respect of the credit bid claims 1s authorize< o execute such documents and take
all other actions, in accordance with, and subject to the terms of, ke applicable Credit Bid Claim
Document, as may be necessary to facilitate the Credit Bid, including, without limitation, the pro
rata allocation and distribution of equity securities of the Buyer (pro rata witkin. each class of
creditofs), to all creditors holding any obligations of any one or more of the Debtorswhich are the

subject of the Credit Bid (the “Credit Bid Obligations™), including without limitation, the non-ESL

holders of the Credit Bid Obligations, and the acknowledgment of the reduction in principal
amount of the remaining Credit Bid Obligations as a result of, and in the amount of, the Credit
Bid, such reduction to be made pro rata to all holders of the Credit Bid Obligations by class of

Creditor, including, without limitation, the non-ESL holders of the Credit Bid Obligations. Each
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Credit Bid Claim Agent may rely fully on all amounts of equity securities of the Buyer delivered
and allocated to it, and the amount of the reduction in the principal amount to be applied to the
Credit Bid Obligations for which the Credit Bid Claim Agent is acting in such capacity, as certiﬁed
by ESL or the Buyer and the applicable Debtor(s) in a written certificate (the “Certificate™) to be
delivered to the relevant Credit Bid Claim Agent at or prior to the Closing. The Credit Bid Claim
Agent may, but shall not be obligated to, make any review or investigation of the accuracy of any
of the calculaucns or numbers set forth in such Certificate. On the Closing Date, Buyer shall pay
to each Credit Bid Ciaim Agent the reasonable fees and expenses invoiced on or prior to the
Closing Date (including iis reasonable attorneys’ fees and disbursements) incurred in connection
with the facilitation of the Credit Bid. ‘Anything in this Sale Order to the contrary notwithstanding,
nothing in this Order is intended to, or shall, modify or amend the terms and conditions of the
Second Lien Security Agreement, all of which saall remain in full force and effect; provided,
however, that this sentence shall not impact in any way the sale of the Acquired Assets (including,
for the avoidance of doubt, the Transition Assets regardlcss of whether the Debtors retain title
pursuant to the Transition Services Agreement) free and clear of aildiens and Claims arising under,
in connection with or in any way related to the Second Lien Security Azrezment.

(b) Each Credit Bid Claim Agent is hereby releases! 2nd exculpated
from any Claim, cause of action, obligation, suit, judgment, damage, demand, loss, ¢r hiability for
any claim related to a.ny act or omission in connection with, relating to, or arising out of, the Credit
Bid and the facilitation thereof and any transaction contemplated in connection therewith, other
than any such Claim, cause of action, bbligation: suit, judgment, damage, demand, loss, or liability
stemming from the actual fraud, willful misconduct, or gross negligence of any such Credit Bid

Claims Agent,
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63.  Citibank Credit Card Agreements. Pursuant to this Order, the Debtors are

assuming and assigning (i) that certain Second Amended and Restated Program Agreement, dated

as of October 3, 2018 (the “Citibank Credit Card Program Agreement™), by and among Sears,

Roebuck and Co., Sears Brands Business Unit Corporation, the Other Sears Parties (as defined
therein) that are parties thereto, and Citibank, N.A. (“Citi”), (it) the New Merchant Agreement (as
defined in the Citibank Credit Card Progrz;m Agreement) and (iii) the Marketing Agreement (as
defined in the Ciiibank Credit Card Program Agreement). The Citibank Credit Card Program

Agreement, the New Merchant Agreement, and the Marketing Agreement are collectively referred

to as the “Citibank CrediiCard Agreements.” Nothing in this Order, the Asset Purchase Agreement

or any other Sale Transaction docvinent, and neither the Sale Transaction itself nor any act taken
in connection with the Sale Transaction, shal! impair, invalidate, limit, waive, forfeit or otherwise
render ineffective any right of Citi arising unde: or recognized by any Citibank Credit Card
Agreement, including any right in accordance with the4erms and conditions of the Citibank Credit
Card Agreements to (x) to draw on tf;e “Eligible Letter of Ccdit” funded under the Citibank Credit
Card Program Agreement, in Citi’s sole discretion, (a) to dischargeor satisfy contingent Habilities
arising under any Integrated Agreement (as defined in the Citibank Credit Card Program
Agreement) or (b} to otherwise reimburse Citi for any losses arising out of aimon.nts owing under
any Integrated Agreement, in each case of (a) or (b), whether arising prior to, or, or after the
Closing Date and whether owed by Seller or Buyer; (y) if such Eligible Letter of Credit is not
renewed or replaced in accordance with Section 8.8 of the Citibank Credit Card Program
Agreement, to draw on such Eligible Letter of Credit and maintain the reserve by retaining the

amount of such draw; and (z) to recoup, setoff or deduct amounts owing to Citi under any of the
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Citibank Credit Card Agreements in accordance with the terms thereof, in each case, whether such
amounts owed arose prior 10, on, or after the Closing Date and whether owed by Seller or Buyer.

64.  Chubb. Notwithstanding anything to the contrary in the Motion, the Global
Bidding Procedures, the Global Bidding Procedures Order, the Asset Purchase Agreement, any
cure notice or assumption notice (including, but not limited to, any Assumption and Assignment
Notice), or this Sale Order (1) none of the insurance policies or any related agreements

(collectively, ‘the “Chubb Insurance Contracts”) issued by any of ACE American Insurance

Company, ACE Firc_Urderwriters Insurance Company, ACE Property and Casualty [nsurance
Company, Indemnity Insurance Company of North America, Westchester Surplus Lines Insurance
Company, Westchester Fire Insuranc: Company, Illinots Union Insurance Company, Federal
[nsurance Company, or their respective affiliates or successors (collectively, the “Chubb
Companies™), or, except as set forth herein, ary rights, benefits, claims, rights to payment and/or
recoveries under the Chubb [nsurance Contracts shall be-sold, assigned or otherwise transferred to
the Buyer in connection with th.e Global Asset Sale Transaciion; and (ii) nothing shall alter, modify
or otherwise amend the terms or conditions of the Chubb Insurance Contracts; provided, however,
that to the extent any claim seeking insurance pelicy proceeds under any insurance policies
included in the Chubb Insurance Contracts arises with respect to the Businessorany Acquired
Assets, the Debtors may pursue such claims for such insurance proceeds in accordance with the
terms of the insurance policies included in the Chubb Insurance Contracts (énd shall pursue such
claims if requested by Buyer), and, if applicable, turn over to the Buyer any proceeds in respect of
such claims in accordaﬁce with section 2.1(qg) of the Asset Purchase Agreement (each, a “Proceed

Turnover™); provided, further, however, that the Chubb Companies shall not have any duty to
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effectuate a Proceed Turnover or liability related to a Proceed Turnover except as provided in the
Chubb Insurance Contracts.

65.  National Distribution Centers. Notwithstanding anything to the contrary herein,

the proposed sale of the Kmart-owned property in Greensboro, North Carolina designated as
property 30961 and leased to National Distribution Centers (NDC) shall be carved out from this
Order, and thz proposed sale of this property and all 1ssues raised by NDC in its limited objection

(Docket No. 1854) (the “NDC Limited Objection™) and supplement thereto (Docket No. 2376)

with respect to the Parkirg Lot Lease (as defined in the NDC Limited Objection) shall be adjourned
for consideration on a fuiare hearing date to be agreed by the parties.

66.  Bank of America Agreements. Pursuant to this Sale Order, the Debtors are

assuming and assigning certain agreements governing the issuance, administration, and servicing
of certain credit cards and credit card prograins and certain private label letters of credit (such
agreements, the “Bank of America Prc;gram Agreeraeits”) by.Bank of America, N.A. (“Bank of
America”). Nothing in this Order, the Asset Purchase Agrcement or any other Sale Transaction
document, and neither the Sale Transaction itself nor any act takzm in connection with the Sale
Transaction, shall impair, invalidate, limit, waive, forfeit or otherwise render ineffective any right
of Bank of America arising under or recognized by any of the Bank oi Awmerica Program
Agreements, including any right in accordance with the terms and conditions of the Bank of
America Program Agreements, to (a) discharge or satisfy contingent liabilities arising under any
Bank of America Program Agreement whether arising prior to, on, or after the Closing Date ;f:md
whether owed by Seller or Buyer; (b) otherwise reimburse Bank of America for any losses arising
out of amounts owing under any Bank of America Program Agreement whether arising prior to,

on, or after the Closing Date and whether owed by Seller or Buyer; and (¢) recoup, setoff or deduct
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amounts owing to Bénk of America under any of the Bank of America Program Agreements in
accordance with the terms thereof, in each case, whether such amounts owed arose prior to, on, or
after the Closing Date and whether owed by Seller or Buyer. Further, Bank of America shall have
no responsibility or liability for any service disruptions that might occur as a result of any account
ownership changes or regulatory requirements that might result from the consummation of the Sale
Transaction.

67. ~ Governmental Units. Nothing in this Order or the Asset Purchase Agreement

releases, nullifies, precimdes or enjoins the enforcement of any liability to a governmental unit
under police and regulatory statutes or regulations (including but not limited to environmental
laws or regulations), and any associated liabilities for penalties, damages, cost recovery, or
injunctive relief that any entity would be subiect to as the owner, lessor, lessee, or operator of the
property after the date of entry of this Order/ Nothing contained in this Order or in the Asset
Purchase Agreement shall in any way diminish the chligation of any entity, including the Debtors,
to comply with environmental laws. Nothing in this Qricr or the Asset Purchase Agreement
authorizes the transfer to the Buyer of any licenses, permits; r=gistrations, or governmental
authorizations and approvals without the Buyer’s compliance with~all applicable legal
requirements under non-bankruptcy law goveming such transfers.

68.  Transition Use Limitation. No provision of this Sale Order, the Szle Motion, or

the Asset Purchase Agreement shall authorize the Debtors or the Buyer as applicable to use any

software or other intellectual property (the “Proprietary Information™) owned by or licensed from,

or any software-related services provided by, SAP Industries, Inc. and its affiliates SAP America,

Inc. and Concur Technologies, Inc. (collectively, “SAP”) and Oracle America, Inc. including its

partner Rimint Street (collectively, “Oracle”), to the benefit of any other party under any Services
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Agreement or otherwise to the extent prohibited by the contracts governing such Proprietary
Information or software-related services. .

69.  Consent. No provision of this Sale Order, the Sale Motion, or the Asset Purchase
Agreement shall authorize the bebtors or the Buyer as applicable to transfer or sell any Proprietary
Information to the Buyer licensed from SAP, Oracle, Microsoft Corporation and its wholly-owned
affiliates, Microsoft Licensing, GP, and Microsoft Online, Inc. (collectively, “Microsoft™),
LinkedIn Corperation, as applicable, absent the consent of SAP, Oracle, Microsoft, or Linkedlﬁ
Corporation, as appl.caele. to the extent such consent 1s required under the applicable agreement
and such provision is enforceable under applicable law.

70. Pay-Down of Rea! Estate 2020 Loan. Pursuant to Section 11.8 of the Asset

Purchase Agreement, to the extent not previcusly provided, at least one (i) Business Day prior to
the Closing Date, the Sellers shall provide t) the agent under the Real Estate 2020 Loan all
proceeds from the sale or other disposition of collateia! pledged to secure the Real Estate 2020
Loan that were closed prior to the Closing Date, including.“without limitation the proceeds held in
a segregated account pursuant to paragraph 27 of the Order (1) Appioving the Sale of Certain Real
Property, (II) Authorizing the Assumption and Assignment olf Certain-Unexpired Leases in
Connection therewith, and (1) Grar;fing Related Relief {(Docket No. 1393){the “Cascade
Paydown™). The Sellers are hereby authorized and directed to (i) make the Cascad® Favdown at
or prior to Closing and (ii) pay to Cascade Investment, L.L.C. at Closing an amount in cash to be
specified in writing by Cascade Investment, L.L.C. and ESL, which payment shall be funded from
(and shall not exceed) the Deposit Amount.

71.  Mortgage Adequate Protection. Notwithstanding anything to the contrary

contained herein or in the Asset Purchase Agreement or related documents, upon the closing of
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the Sale Transaction, Relator Carl Ireland, as Administrator of the Estate of James Garbe, and the
United States (th; “Mortpagees™) as holders of liens on the real property known as Location
#8975, Cupey Bajo, San Juan, Puerto Rico (the “Property”) shall be entitled to a lien against the
sale proceeds of the Property in the same order of priority as existing on the date of entry of this
Sale Order and a superpriority administrative expense claim against the Debtors as adequate
protection pursuant to sections 361, 363(e) and 507(b) of the Bankru.ptcy Code arising from the
sale of such Prozeity to satisfy any diminution of the value of such replacement lien post-Closing.
All parties’ rights to‘oiject to the priority, validity, amount, and extent of such asserted liens and
superpriority claim or ‘the obligations relating thereto are presérved. The Debtors’ and
Mortgagees’ rights as to the amount ot the allocation of proceeds from the Sale Transaction to the
Property and any valuation of the Property jare preserved and any disputes shall be determined by
the Bankruptey Court, upon motion by any of the Debtors or the Mortrgagees.

Dated: February 8, 2019
White Plains, New York

/s/Robert ). Drain
THE HONOKABUE ROBERT D. DRAIN
UNITED STATEY BANKRUPTCY JUDGE
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STATEMENT BY GRANTOR AND GRANTEE

The grantor or his agent affirms that, to the best of his knowledge, the name of the grantee shown on the deed or
assignment of beneficial interest in a land trust is either a natural person, an lllinois corporation or foreign
corporation authorized to do business or acquire and hold title to real estate in lllinois, a partnership authorized to
do business or acquire and hold title to real estate in lllinois, or other entity recognized as a person and authorized
to do business or acquire and hold title to real estate under the laws of the State of Illinois.

IN WITNESS WHEREOQF, the undersigned have executed this document on the date(s) set forth below.

Dated: , 20
- gigrsature
Print Name -
Subscribed and sworn to befcre/me this of ,
Notary Public B

The grantee or his agent affirms and verifies that'ths name of the grantee shown on the deed or assignment of
beneficial interest in a land trust is either a natura!’person, an lllinois corparation or foreign corporation authorized
to do business or acquire and hold title to real estate ininneis, a partnership authorized to do business or acquire
and hald title to real estate in linois, or other entity recognized as a person and authorized to do business or
acquire and hold title to real estate under the laws of the Stats of lllinois.

IN WITNESS WHEREOQF, the undersigned have executed this dosument on the date(s) set forth below.

Dated: _ February f{ , 2019
200 W
Signature

Harold Talisman, Autharized Signatory for Grantee

Print Name
Subscribed and sworn to before me this of ,_February _ 2019 .
‘ &, ;
[/U /(// W : Notary Public - State of Florica |k
) 3 38 Commission & GG 124934
ofary Public 7 7 7 “LOPRET My Comm, Expires Jul 17, 2021

Bonded through National Notary Assa,
TE: Any person who knowingly submits a false statement concerning the idntity of a granlee shall be guilty of
a Class C misdemeanor for the first offense and of a Class A misdemeanar for subsequent offenses.

Attach to deed or ABI to be recorded in Cook County, lllinois, if exempt under provisions of Section 4 of the lllinois
Real Estate Transfer Tax Act.

Statement of Grantor-Grantee Printed: 02.08.19 @ 02:45 PM by
1LD0225.doc / Updated: 02.04.14 Page 1 IL-CT-FAB3-02100.231400-18007733NC
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STATEMENT BY GRANTOR AND GRANTEE

The grantor or his agent affirms that, to the best of his knowledge, the name of the grantee shown on the deed or
assignment of beneficial interest in a land trust is either a natural person, an llinois corporation or foreign
corporation authorized to do business or acquire and hold title to real estate in lllinois, a partnership authorized to
do business or acquire and hold title to real estate in Illinois, or other entity recognized as a person and authorized
to do business or acquire and hold title to real estate under the laws of the State of lllinois.

IN WITNESS WHEREOF, the undersigned have executed this document on the date(s) set forth below.

Dated: Fékﬂ{th( /( .20 , O'
(b ocn

Sianature

Cude Valeidine

Print Name

7
Sybscribed and sworn to before me this / ﬂnﬁaﬂ%_ Qd/ 7
[f OFFICIAL SEAL :
A

;

y
N A @( / ML\' TERESA A PISARSKI ‘E

NOTARY PUBLIC - STATE OF ILLINGIS

Notary Public MY COMMISSION EXPIRES:0518/21 ¢
2 A NAAAAAAARAAAPANANAAAANNS
The grantee or his agent affirms and verifies-thzt the name of the grantee shown on the deed or assignment of
beneficial interest in a land trust is either a natur2! nerson, an lllinois carporation or foreign corporation authorized
to do business or acquire and hold title to real estata in llinois, a partnership authorized to do business or acquire
and hold title to real estate in lllinois, or other entity (ecognized as a person and authorized o do business or
acquire and hold title to real estate under the laws of the State of llinois,

[Py
L ey

NP

IN WITNESS WHEREQF, the undersigned have executed this'ddcument on the date(s) set forth below.

Dated: .20
Signature
\
Print Name
Subscribed and sworn to before me this of ;
Notary Public

NOTE: Any person who knowingly submits a false statement concerning the identity of a grantee shall be guilty of
a Class C misdemeanor for the first offense and of a Class A misdemeanor for subseguent offenses.

Attach to deed or ABI to be recorded in Cook County, lllincis, if exempt under provisions of Section 4 of the Hllinois
Real Estate Transfer Tax Act.

Statement of Grantor-Grantee Printed: 02.08.19 @ 02:45 PM by
ILD0225.doe / Updated: 02.04.14 Page 1 IL-CT-FAB3-02100.231400-18007733NC
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PLAT ACT AFFIDAVIT

STATE OF T\ leoh =, Escrow No.:

COUNTY OF _CCenes

Yo e VAR VN C Y V- .
, being duly sworn on oath, states that resides at . That the attached
deed is not in violation of 765 ILCS 205/1 for one of the following reasons:

@ Said Act is not applicable as the grantors own no adjoining property to the premises described in said deed:;
-0OR-

2. The division o =ubdivision of the land into parcels or tracts of five (5) acres or more in size which does not
involve any new.steats or easements of access.

3. The divisions of lots ¢i-b'acks of less than one (1) acre in any recorded subdivision which does not involve any
new streets or easements of access,

4. The sale or exchange of paizels of land between owners of adjoining and contiguous land.

5. The conveyance of parcels of lany 4 interests therein for use as right of way for railroads or other public utility
facilities, which does not involve any nzw streets or easement of access.

6. The conveyance of land owned by a rail‘oad or other public utility which does not involve any new streets or
easements of access.

7. The conveyance of land for highway or otkie™ public purposes or grants or conveyances relating to the
dedication of land for public use or instruments relaung to the vacation of land impressed with a public use.

8. Conveyances made fo correct descriptions in prior converances.

9. The sale or exchange of parcels or tracts of land existing #1412 date of the amendatory Act into no more than
two (2) parts and not involving any new streets or easements ot 4ocess.

CIRCLE NUMBER ABOVE WHICH IS APPLICABLE TQ ATTACHEL DEFD.

Affiant further states that _ j, o makes this affidavit for the purpos=.cf/inducing the Recorder of Deeds of
Cook County, lllincis, to accept the attached deed for recording.

IN WITNESS WHEREQF, the undersigined have executed this document on the uste(s) set forth below.

An2pne

Harold Talisman, Authorized Signatory for Grantee

STATE OF ____ Florida

COUNTY OF Miami-Dade

. ) February 2019
Subscribed and sworn to before me this ~ JI  of ,

Wi ([ Muntin

afry Bbic /¥

LT JULEAMUNCH
{RASINR: Notary Public - State of Fiorida
Wt B2 ission # GG 124934
i.a@j i Commission # G

' "':?om.‘??" My Cama. Expires Jui 17, 2021
™" Bonded through National Hotary Assn.

{Plat Act) Printed: 02.08.19 @ 02:39 PM by
doc / Updated: 04.28.13 Page 1 IL-CT-FA83-02100.231400-18007733NC




