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RECORDING RETU

Greenberg Traurig LLP

445 Hamilton Avenue, 9" Floor
White Plains, New York 10601
Attention: Kenneth P. Addeo, Esq.

(For Recorder’s Use Only)

ONNZ GRAND LIMITED PARTNERSHIP, as mortgagor (Mortgagor)
to

GOLDMAIVSACHS BANK USA, as mortgagee (Lender)

BUILDING LOAN MORTGA®GE, ASSIGNMENT OF LEASES AND RENTS,
SECURITY AGREEVENT AND FIXTURE FILING

Dated: As ot Getober 23, 2019
Street Address: 369 West Grand Avenue, Chicage, 1llinois
17-09-1.51-004-0000; 17-09-242-005-
Property Identification No:  0000; 17-69-242-009-0000; and 17-09-
242-010-0000

County: Cock

ATTENTION: COUNTY CLERK - THIS MORTGAGE COVERS GOODs THAT ARE
OR ARE TO BECOME FIXTURES ON THE REAL PROPERTY DESCRIBE! AEREIN
AND IS TO BE FILED FOR RECORD IN THE RECORDS WHERE MORTGAGES ON
REAL ESTATE ARE RECORDED. ADDITIONALLY, THIS MORTGAGE SHOULD
BE APPROPRIATELY INDEXED, NOT ONLY AS A MORTGAGE, BUT ALSO AS A
FIXTURE FILING COVERING GOODS THAT ARE OR ARE TO BECOME
FIXTURES ON THE REAL PROPERTY DESCRIBED HEREIN. THE MAILING
ADDRESSES OF THE MORTGAGOR (DEBTOR) AND LENDER (SECURED PARTY)
ARE SET FORTH IN THIS MORTGAGE.
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BUILDING LOAN MORTGAGE, ASSIGNMENT OF LEASES AND RENTS,
SECURITY AGREEMENT AND FIXTURE FILING

THIS BUILDING LOAN MORTGAGE, ASSIGNMENT OF LEASES AND
RENTS, SECURITY AGREEMENT AND FIXTURE FILING (this “Security Instrument”)
is made as of October 23, 2019, by ONNI GRAND LIMITED PARTNERSHIP, a Delaware
limited partnership, having an office at c/o Onni-Group, 200-1010 Seymour Street, Vancouver
BC V6B 3M6, Canada (together with its successors and permitted assigns (the “Mortgagor™) to
GOLDMAN SACHS BANK USA, having an address at 200 West Street, New York, New York
10282, as mortgagee (“Lender”).

WHEREAS, this Security Instrument is given to secure a building loan (the “Loan”) in
the principal amowau of up to $150,000,000.00 made pursuant to that certain Building Loan
Agreement dated as of tise date hereof by and between Mortgagor and Lender (as the same may
be amended, restated, ~cplaced, supplemented or otherwise modified from time to time in
accordance with the terms thereof, the “Loan_ Agreement™), with respect to the Loan, and
evidenced by that certain Buiiding 1.0an Note dated as of the date hereof made by Mortgagor to
Lender in the principal amount oS np.to $150,000,000.00 (as the same may be amended, restated,
replaced, supplemented or otherwise-medified from time to time in accordance with the terms
thereof, the “Note”); and '

WHEREAS, Mortgagor desires to secure-the payment and the performance of all unpaid
principal of, and accrued and unpaid interest duc ca. the Note and all other obligations, interest,
fees, charges and expenses of the Mortgagor to the Leader arising under or in connection with
the Loan Documents (as defined below) (the “Obligati¢ns™); and

WHEREAS, this Security Instrument is given pursvapi to the Loan Agreement, and
payment, fulfillment and performance of the Obligations are secicd hereby, and each and every
term and provision of the Loan Agreement, the Note, and that certais; Assignment of Leases and
Rents dated the date hereof made by Mortgagor in favor of Lender delivered in connection with
this Security Instrument (as the same may be amended, restated, replaced,) supplemented or
otherwise modified from time to time, the “Assignment of Leases”), uiciuding the rights,
remedies, obligations, covenants, conditions, agreements, indemnities, representations and
warranties of the parties therein, are hereby incorporated by reference herein as thongi set forth
in full and shail be considered a part of this Security Instrument (the Loan Agreement, the Note,
this Security Instrument, the Assignment of Leases and all other documents evidencing or
securing the Obligations or delivered in connection with the making of the Loan are hereinafter
referred to collectively as the “Loan Documents”).

NOW THEREFORE, in consideration of the making of the Loan by Lender and the
covenants, agreements, representations and warranties set forth in this Security Instrument:
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ARTICLE 1 - DEFINITIONS

All capitalized terms used herein but not defined herein shall have the respective meanings set
forth in the Loan Agreement. Unless the context clearly indicates a contrary intent or unless
otherwise specifically provided herein, words used in this Security Instrument may be used
interchangeably in singular or plural form and the word “Mortgagor” shall mean “each
Mortgagor and any subsequent owner or owners of the Property or any part thereof or any
interest therein,” the word “Lender” shall mean “Lender and any subsequent holder of the
Note,” the word “Note” shall mean “the Note and any other evidence of the Obligations secured
by this Security Instrument,” the word “Property” shall include any portion of the Property and
any interest therein, and the phrases “attorneys’ fees”, “legal fees” and “counsel fees” shall
include sy’ and all reasonable attorneys’, paralegal and law clerk fees and disbursements,
including, buf-not limited to, fees and disbursements at the pre-trial, trial and appellate levels
incurred or paid by Lender in protecting its interest in the Property, the Leases and the Rents and
enforcing its nights hiereunder.

As used in this Security {nstrument:

“Access Laws” shall mean, the Americans with Disabilities Act of 1990, the Fair
Housing Amendments Act of 1988, all state and local laws and ordinances related to
handicapped access and all rules, regulations, and orders issued pursuant thereto including,
without limitation, the Americans with Disabilities Act Accessibility Guidelines for Buildings
and Facilities, in each case as amended from tiine to time.

“ACORD Certificates” has the meaning given to that term in Section 4.3 of this
Security Instrument.

“Affiliate” shall mean, as to any Person, any other Person that, directly or
indirectly, is in control of, is controlled by or is under common <control with such Person or is a
director or officer of such Person or of an Affiliate of such Peisun: Such term shall include each
Loan Party unless otherwise specified or if the context may othervisz require.

“Affiliated Manager” shall mean any property manager which is an Affiliate of,
or in which Mortgagor, Principal, or Guarantor has, directly or indirectly, anv/t=gal, beneficial or
economic interest.

“Alteration Threshold” shall mean an amount equal to five percent {3%) of the
outstanding principal balance of the Loan.

“ Arbitration Notice” has the meaning given to that term in Section 9.2(a)(ii) of
this Security Instrument.

“Assignment of Leases” has the meaning given to that term in the Recitals of this
Security Instrument.

“Award” has the meaning given to that given to that term in Section 9.1(c) of thlS
Security Instrument.
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“Bankruptcy Code” shall mean Title 11 U.S.C. § 101 et seq., and the regulations
adopted and promulgated pursuant thereto (as the same may be amended from time to time).

“Casualty” has the meaning given to that term in Section 9.1(a) of this Security
Instrument.

3

Completion of the Improvements™ shall have the meaning assigned to it in the
Loan Agreement,

“Condemnation” has the meaning given to that term in Section 9.1(a) of this
Security Instrument.

“Condition of the Real Property” has the meaning given to that term in Section
9.2(a)(iv) of tlus'Security Instrument.

“Conical” (and the correlative terms “controlled by” and “controlling”) shall
mean the possession, directly or indirectly, of the power to direct or cause the direction of
management and policies of-the business and affairs of the entity in question by reason of the
ownership of beneficial intercsts, by contract or otherwise.

“Current Policies™ has the meaning given to that term in Section 4.3 of this
Security Instrument.

“Debtor Relief Laws” shall ‘mean any applicable liquidation, conservatorship,
bankruptey, moratorium, rearrangement, insolveéney, fraudulent conveyance, reorganization, or
similar laws affecting the rights, remedies, or reccurse of creditors generally, including without
limitation, the Bankruptcy Code.

“Environmental Indemnity” shall mean thit certain Environmental Indemnity
Agreement dated as of the Effective Date given by Mortgagor {~ud any other parties thereto) to
Lender in connection with the Loan and the Property.

“Flood Insurance Acts” shall mean the National Flood ‘nsurance Act of 1968,
The Flood Disaster Protection Act of 1973, or the National Flood Insurance Reform Act of 1994,
as each may be amended.

“FMV?” shall mean the fair market value of the Real Property as set/iaith in the
appraisal relied upon by Lender as of the date hereof or any subsequent Qualifying Appraisal.

“Foreclosure Act” has the meaning given to that term in Section 16.2 of this
Security Instrument.

“Full Replacement Cost” shall mean the actual replacement cost of the
Improvements and Personal Property (without taking into account any depreciation, and
exclusive of excavations, footings and foundations, landscaping and paving) determined annually
by an insurer, a recognized independent insurance broker or a Qualifying Appraisal paid for by
Mortgagor and in no event less than the coverage required pursuant to the terms of any Lease.
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“Improvements” shall mean all buildings, structures, fixtures, additions,
enlargements, extensions, modifications, repairs, replacements and improvements now or
hereafter erected or located on the Land.

“Indemnified Parties” shall mean Lender and any Person who is or will have
been involved in the origination of the Loan, any Person who is or will have been involved in the
servicing of the Loan secured hereby, any Person in whose name the encumbrance created by
this Security Instrument is or will have been recorded, persons and entities who may hold or
acquire or will have held a full or partial interest in the Loan secured hereby (including, but not
limited to, custodians, trustees and other fiduciaries who hold or have held a full or partial
interest in the Loan secured hereby for the benefit of third parties) as well as the respective
directors, < oficers, sharcholders, partners, employees, agents, servants, representatives,
contractors, subcontractors, affiliates, subsidiaries, participants, successors and assigns of any
and all of the forogoing (including but not limited to any other Person who holds or acquires or
will have held a paivipation or other full or partial interest in the Loan, whether during the term
of the Loan or as a partof or following a foreclosure of the Loan and including, but not limited
to, any successors by racrger, consolidation or acquisition of all or a substantial portion of
Lender’s assets and business).

“Insurance Premiums” has the meaning given to that term in Section 4.3 of this
Security Instrument.

“Insurance Proceeds” has the-meaning given to that term in Section 2.1(h) of
this Security Instrument.

[

Intangibles” shall mean all tradeziames, trademarks, servicemarks, logos,
copyrights, goodwill, books and records and all other Zeseral intangibles relating to or used in
connection with the operation of the Property, all “accousis, accounts receivable, escrows
(including, without limitation, all escrows, deposits, reserves and impounds established with
respect to the Property pursuant to this Security Instrument), dosnments, instruments, chattel
paper, claims, reserves (including deposits) representations, warrantiss and general intangibles,
as one or more of the foregoing terms may be defined in the UCC, ‘and all contract rights,
franchises, books, records, plans, specifications, permits, licenses (to the eirtent assignable),
approvals, actions, choses, suits, proofs of claims in bankruptcy, claims aud ‘auses of action
(including, without limitation, all causes of action or claims arising in tort, by corifrect, by fraud
or by concealment of material fact) which now or hereafter relate to, are derived froi o5 are used
in connection with the Property, all receivables, installment payment obligations and other
obligations now existing or hereafter arising or created out of the sale, lease, sublease, license,
concession or other grant of the right of the use and occupancy of property or rendering of
services by Mortgagor or any operator or manager of the commercial space located in the
Improvements or acquired from others, license, lease, sublease and concession fees and rentals,
food and beverage wholesale and retail sales, service charges, vending machine sales and
proceeds, if any, from business interruption or other loss of income insurance, or arising from the
sale of any Property or the rendition of services in the ordinary course of business or otherwise
(whether or not eamned by performance), together with any Property returned by or reclaimed
from customers wherever such Property is located, or the use, operation, maintenance,
occupancy or enjoyment thereof or the conduct of any business activities thereon.

5
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“Key Person” shall mean each of: Giulio De Cotiis, Morris De Cotiis and
Rossano De Cotiis.

“Labor and Material Costs” has the meaning given to that term in Section 4.6(b)
of this Security Instrument.

“Land” shall mean the real property described in Schedule A attached hereto and
made a part hereof.

“Lease Guaranties” has the meaning given to that term in Section 2.1(f) of this
Security Instrument.

“Leases” has the meaning given to that term in Section 2.1(f) of this Security
Instrument.

“Legal Requirements” shall mean all federal, state, county, municipal and other
governmental statutes, 4aws, rules, orders, regulations, ordinances, building codes, land laws,
judgments, decrees and injurctions of Governmental Authorities affecting the Loan, Mortgagor
and/or the Property or any part thereof, or the construction, use, alteration or operation thereof,
or any part thereof, whether now Or hereafter enacted and in force, including, without limitation,
Access Laws, the Securities Act of 1933, as amended, the Securities and Exchange Act of 1934,
as amended, the Dodd-Frank Wall Street Reform and Consumer Protection Act (or any statute
replacing or amending the same), the Americans with Disabilities Act of 1990, all laws,
regulations, and executive orders relating to ‘errorism, economic or financial sanctions or trade
embargoes or restrictions, narcotics trafﬁc:km0 money laundering, criminal organizations,
bribery, or corruption, and all permits, licenses an<authorizations and regulations relating
thereto, and all covenants, agreements, restrictionsaand encumbrances contained in any
instruments, either of record or known to Mortgagor, at‘any time in force affecting Mortgagor,
the Property or any part thereof, including any which may () require repairs, modifications or
alterations in or to the Property or any part thereof, or (b) in any way limit the use and enjoyment
thereof.

“Lender” has the meaning given to that term in the Preambie of this Security
Instrument.

“Lender Approved Settlement Amount” has the meaning given (0 ihat term in
Section 9.2(a)(i1) of this Security Instrument.

“Licenses” has the meaning given to that term in Section 12.1(b)iii) of this
Security Instrument.

“Lien” shall mean any mortgage, pledge, hypothecation, assignment, deposit
arrangement, encumbrance, lien (statutory or other), preference, priority or other security interest
of any kind or nature whatsoever (including, without limitation, any such encumbrance arising
out of or pursuant to any security agreement, conditional sale or other title retention agreement,
any financing or similar statement or notice filed under any recording or notice statute, and any
capital lease having substantially the same effect as any of the foregoing).

_ 6
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“Loan” has the meaning given to that term in the Recitals of this Security
Instrument.

<

‘Loan_Agreement” has the meaning given to that term in the Recitals of this
Security Instrument. :

“Loan Documents” has the meaning given to that term in the Recitals of this
Security Instrument. ‘

“Losses” shall mean any and all claims, suits, liabilities (including, without
limitation, strict liabilities), actions, proceedings, obligations, debts, damages, losses, costs,
expenses, <fives, penalties, charges, fees, expenses, judgments, awards, amounts paid in
settlement of ‘whatever kind or nature (including but not limited to attorneys’ fecs and other costs
of defense).

“Mansgement Agreement” shall mean any future management agreement
entered into by and between Mortgagor and Manager, pursuant to which the Manager is to
provide management and otlier services with respect to the Property, or, if the context requires,
the Replacement Management Agreement executed in accordance with the terms and provisions
of this Security Instrument.

“Manager” shall mean Cnni Properties LLC, an Arizona limited liability
company, Onni Properties (Chicago) Inc., ap-Illinois corporation, or any Affiliate thereof, or
such other entity selected as the manager ol the Property in accordance with the terms of this
Security [nstrument.

“Material Adverse Effect” shall mean any material adverse effect, as determined
by Lender, in its sole judgment but reasonable discretion, »pon (a) the business, operations,
affairs, performance, prospects, assets, properties or condition ({inancial or otherwise) of any
Loan Party or the Collateral, (b) the ability of any Loan Party t¢ perform, in all material respects,
its obligations under each of the Loan Documents to which it is < party, (c) the validity or
enforceability of any Loan Document or the perfection or priority of any {.ien created under any
Loan Document, (d) the value of, or cash flow from, the Collateral or the cjerations thereof, or
(e) the rights, interests and remedies of Lender under any of the Loan Docunzenie

“Mortgagor” has the meaning given to that term in the Recitals of this Security

Instrument.

“Moody’s” shall mean Moody’s Investors Service, Inc.

“Note” has the meaning given to that term in the Recitals of this Security
Instrument.

“Other Charges” shall mean all maintenance charges, impositions other than
Taxes, and any other charges, including, without limitation, vault charges and license fees for the
use of vaults, chutes and similar areas adjoining the Property, now or hereafter levied or assessed
or imposed against the Property or any part thereof.

ACTIVE 45574664v8
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“Permitted Encumbrances” shall mean, with respect to the Property,
collectively, (a) the Liens and security interests created by the Loan Documents, (b) all Liens,
encumbrances and other matters expressly set forth on Schedule A or Schedule B of the Tiile
Insurance Policy relating to the Property or any part thereof, (c) Liens, if any, for Taxes imposed
by any Governmental Authority not yet delinquent or which are being contested in accordance
with the terms of Section 4.8 of this Security Instrument, (d) the Lien of any general utility
easement, and (¢) such other title and survey exceptions as Lender has approved or may approve
in writing in Lender’s sole discretion; provided that, none of which items (a) through (e),
individually or in the aggregate, materially interferes with the value, current use or operation of
the Property or the security intended to be provided by this Security Instrument or with the
current ability of the Property to generate net cash flow sufficient to service the Loan or
Mortgagor’s-ability to pay and perform the Obligations under the Loan Documents when they
become due.

“Permitted Transfer” has the meaning given to that term in Section 7.1(b) of this
Security Instrument.

“Permitted T ransfer Interest” means:

(i) any .ownership, beneficial or legal interest with respect to any
corporation, limited partnership, limited liability company, or trust, including,
without limitation any -irznsfer of (A) shares of a corporation, (B) limited
partnership interests or a general partnership interest in a limited partnership, (C)
membership interests in a limitsd liability company, (D) the powers of the
manager of a limited liability compzny, (E) beneficial interests in a trust, and (F)
the powers of the trustee of a trust;

(i) any asset of any Permitted Tiansfer Party (including, without
limitation, any real property asset, any personal property asset, any cash, and any
securities), except any asset of any Permitted Transfer Party that constitutes
UCC Collateral; or

(i)  the control of any corporation, limited partnership, limited liability
company, or a trust ("control,” as used in herein means,-wih. respect to a
corporation or limited liability company, the right to exercisc,. directly or
indirectly, more than fifty percent (50%) of the voting rights attribvtable to the
controlled corporation or limited liability company, and, with respect to any
individual, partnership (including, a limited partnership), trust or other entity or
association, the possession, directly or indirectly, of the power to direct or cause
the direction of the management or policies of the controlled entity).

“Permitted Transfer Party” means any: (i) shareholder, officer or director of the
corporation which is the owner of the general partner of the Mortgagor; (ii) shareholder, officer
or director of the corporation which is the general partner of the limited pariner of the
Mortgagor; (iii) trustee of any trust which is an owner of the limited partner of the limited
partner of the Mortgagor; (iv) member of a limited liability company that is a general partner of
the Mortgagor; (v) manager of a limited liability company that is a gencral pariner of the

8
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Mortgagor; (vi) any partner (general or limited) of the limited partnership which is the limited
partner of Mortgagor; (vii) individual that is a Guarantor; (vili) trustee of a trust that is a
Guarantor; (ix) beneficiary of a trust (intended or otherwise) that is a Guarantor; or (x) legal
representatives or successors of any of the foregoing acting on such party’s behalf.

“Personal Property” has the meaning given to that term in Section 2.1(e) of this
Security Instrument.

“PML” has the meaning given to that term in Section 4.3(d) of this Security
Instrument.

“Policies” has the meaning given to that term in Section 4.3 of this Security
Instrument.

“Poracipal” shall mean, as applicable, if Mortgagor is a partnership, its general
partner(s), if Mortgagor i= a limited liability company, its managing membei(s).

“Prohibited Terson” shall mean any Person:

(1) listcd ir. the Annex to, or otherwise subject to the provisions of, the
Executive Order No. 13224 or. Terrorist Financing, effective September 24, 2001, and
relating to Blocking Property and Frohibiting Transactions With Persons Who Commit,
Threaten to Commit, or Support Terroriem (the “Executive Order”);

(i)  that is owned or cortrolled by, or acting for or on behalf of, any
person or entity that is listed to the Annex’ie; oz is otherwise subject to the provisions of,
the Executive Order;

(i) with whom Lender is proh'bited from dealing or otherwise
engaging in any transaction by any terrorism or monc¢yiaundering law, including the
Executive Order;

(iv)  who commits, threatens or conspires (¢ commit or supports
“terrorism” as defined in the Executive Order;

(v)  that is named as a “specially designated national and blocked
person” on the most current list published by the U.S. Treasury Departmeni Office of
Foreign Assets Control at its official website, http://www.treas.gov.ofac/t] 1sdn.pdf or at.
any replacement website or other replacement official publication of such list; or

(vi)  who is an Affiliate of or affiliated with a Person listed above.

“Property” has the meaning given to that term in Section 2.1 of this Security
Instrument.

“Property Operating _Agreement” shall mean each reciprocal easement
agreement, access agreement and any other covenants, restrictions or agreements of record
relating to the construction, operation or use of the Property, as the same may be modified,

9
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amended and/or supplemented and in effect from time to time in accordance with Section 4.12 of
this Security [nstrument.

“Qualified Manager” shall mean a Person approved by Lender in writing.

. “Qualifying_Appraisal” shall mean an appraisal report of the Real Property
prepared by an appraiser licensed in the State in which the Land is located and who has at least
five (5) years’ experience in appraising Real Property similar to the Real Property in the county
in which the Land is located, which satisfies the criteria for appraisals that may be relied upon by
national banks under applicable Federal laws, rules and regulations, which contains both an “as-
is” and a “stabilized value” estimate, and which is otherwise reasonably satisfactory to Lender.

“Real Property” shall mean, collectively, the Land and the Improvements.

“went Roll” has the meaning given to that term in Section 12.1(k) of this Security
[nstrument.

“Rents” has (e meaning given to that term in Section 2.1(f) of this Security
Instrument.

“Repair Work” has ‘né meaning given to that term in Section 9.2(a)(iv} of this
Security Instrument.

“Replacement Managemen( _Agreement” shall mean, collectively, (a) a
management agreement with a Qualified Manage' or another Person reasonably acceptable to
Lender substantially in the same form and substarice’2s the Management Agreement or in form
and substance reasonably acceptable to Lender 204’ (b) a conditional assignment and
subordination of management agreement in form and subtance reasonably acceptable to Lender,
executed and delivered to Lender by Mortgagor and such (Quelified Manager at Mortgagor’s
expense.

“Restricted Party” shall mean Mortgagor, Principel, any Guarantor, or any
Affiliated Manager or any shareholder, partner, member or non-member ' manager, or any direct
or indirect legal or beneficial owner of, Mortgagor, Principal, any Guaranto: or any non-member
manager.

“S&P” shall mean Standard & Poor’s Ratings Services, a Jivision of
The McGraw-Hill Companies, Inc.

“Sale or Pledge” shall mean a voluntary or involuntary sale, conveyance, transfer
or pledge of a direct or indirect legal or beneficial interest.

“Security Instrument” has the meaning given to that term in the Recitals of this
Security Instrument, as amended, restated, supptemented or otherwise modified from time to
time in accordance with the terms hereof.

“SEL” has the meaning given to that term in Section 4.3(d) of this Security
Instrument.

10
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“Survey” shall mean, a survey prepared by a surveyor licensed in the State where
the Property is located and reasonably satisfactory to Lender and the company or companies
issuing the Title Insurance Policy, and containing a certification of such surveyor satisfactory to
Lender.

“Taking” has the meaning given to that term in Section 9.1(b) of this Security
Instrument.

“Tax and Insurance Impound” has the meaning given to that term in Section 4.9
of this Security Instrument.

“Taxes” shall mean all real estate and personal property taxes, assessments, watcr
rates or sewe: tents, now or hereafier levied or assessed or imposed against the Property or part
thereof, togetherwith all interest and penalties thereon.

«“Tenari " shall mean any Person obligated by contract or otherwise to pay monies
(including a percentage ¢f gross income, revenue or profits) under any Lease now or hereafter
affecting all or any part of th¢ Property.

“Term” shall mea the term of this Security Instrument.

“Title Insurance Policy” shall mean, individually and collectively, as the context
may require, an ALTA mortgagee title 1nsurance policy or policies in form(s) acceptable to
Lender issued with tespect to the Property anc insuring the lien of this Securify Instrument
together with such endorsements and affirmativé coverages as Lender may require, to the extent
the same are available in the area where the Propersy/i=-located.

«Pransfer” shall mean any voluntary or izvoluntary sale, conveyance, mortgage,
grant, bargain, encumbrance, pledge, assignment or, transfer Of; () all or any part of the Property
or any estate or interest therein including, but not be limited to, {1}-an installment sales agreement
wherein Mortgagor agrees to sell the Property or any part thereof dor a price to be paid in
installments, (ii) an agreement by Mortgagor leasing all or a substan'ial nart of the Property for
other than actual occupancy by a space tenant thereunder and its affliates, or (iii) a sale,
assignment or other transfer of, or the grant of a security interest in, Mortgago.’s right, title and
interest in and to any Leases or any Rents; or (b) any ownership interest in (i) Mortgagor or (ii)
any indemnitor or guarantor of the Obligations, or (iii) any corporation, partasrship, limited
liability company, limited partnership, trust or other entity owning, directly or indirectly, any
interest in Morigagor or any indemnitor or guarantor of any Obligations.

«(JCC” has the meaning given to that term in the Loan Agreement.

«GCC Collateral” has the meaning given to that term in Section 2.3 of this
Security Instrument.

ARTICLE 2 - GRANTS OF SECURITY

Section 2.1. PROPERTY MORTGAGED. Mortgagor does hereby irrevocably mortgage,
grant, bargain, sell, pledge, assign, warrant, transfer and convey to Lender and its successors and

11
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assigns all of its rights, title and interests to the extent now owned, or hereafter acquired by
Mortgagor, in and to the following (collectively, the “Property”):

(a)  Land. The Land;

(b)  Additional Land. All additional lands, estates and development rights
hereafter acquired by Mortgagor for use in connection with the Land and the development of the
Land and all additional lands and estates therein which may, from time to time, by supplemental
mortgage or otherwise be expressly made subject to the Lien of this Security Instrument;

(¢)  Improvements. The Improvements,

(d)  Easements. All easements, rights-of-way or use, rights, strips and gores of
land, streets, way's; alleys, passages, sewer rights, water, water courses, water rights and powers,
air rights and deveispment rights, rights to oil, gas, minerals, coal and other substances of any
kid or character, and 2! estates, rights, titles, interests, privileges, liberties, servitudes, tenements,
hereditaments and appuitenances of any nature whatsoever, in any way now or hereafter
belonging, relating or pertairing to the Real Property and the reversion and reversions, remainder
and remainders, and all land Lying in the bed of any street, road or avenue, opened or proposed,
in front of or adjoining the Land, to the center line thereof and all the estates, rights, titles,
interests, dower and rights of dower, <nrtesy and rights of curtesy, property, possession, claim
and demand whatsoever, both at law and 51 equity, of Mortgagor of, in and to the Real Property
and every part and parcel thereof, with the appuitenances thereto;

(¢)  Fixtures and Personal Froperty,  All machinery, equipment, fixtures
(including, but not limited to, all heating, air conaiticiing, plumbing, lighting, communications
and elevator fixtures, inventory and goods), furniture, sofiware used in or to operate any of the
foregoing property of every kind and nature whatsoever owned by Mortgagor, or in which
Mortgagor has or shall have an interest, now or hereafter located 1pon or in the Real Property, or
appurtenant thereto, and usable in connection with the present or1wure operation and occupancy
of Real Property (or any portion thereof) and all building equipmen materials and supplies of
any nature whatsoever owned by Mortgagor, or in which Mortgagor has ¢ shall have an interest,
now or hereafter located upon or in the Real Property, or appurtenant flicisto, or usable in
connection with the present or future operation and occupancy of the Real Pioperty (or any
portion thereof) (collectively, the “Personal Property”), and the right, title” 2id interest of
Mortgagor in and to any of the Personal Property which may be subject to any security interests,
as defined in the UCC, superior in lien to the lien of this Security Instrument and ail proceeds
and products of the above;

(f)  Leases and Rents. All cxisting and future leases, subleases or sub-
subleases, lettings, licenses, concessions or other agreements made a part thereof (whether
written. or oral and whether now or hereafter in effect) affecting the use, enjoyment, or
occupancy of all or any part the Real Property heretofore or hereafter entered into and all
extensions, amendments, modifications or other agreements relating to such leases, subleases,
sub-subleases, or other agreements entered into in connection with such leases, subleases, sub-
subleases, or other agreements and every guarantee of the performance and observance of the
covenants, conditions and agreements to be performed and observed by the other party thereto,
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and the right, title and interest of Mortgagor, its successors and assigns, therein, whether before
or after the filing by or against Mortgagor of any petition for relief under the Bankruptcy Code
(the “Leases”) and all right, title and interest of Mortgagor, its successors and assigns therein and
thereunder, including, without limitation, any guaranties of the lessees’ obligations thereunder
(“Lease Guaranties”), cash or securities deposited thereunder to secure the performance by the
lessees of their obligations thereunder and all rents, additional rents, rent equivalents, payments
in connection with any termination, cancellation or surrender of any Lease, revenues, issues and
profits (including all oil and gas or other mineral royalties and bonuses) from the Real Property
(or any portion thereof) whether paid or accruing before or after the filing by or against
Mortgagor of any petition for relief under the Bankruptcy Code and alt proceeds from the sale or
other disposition of the Leases (the “Rents”) and the right to receive and apply the Rents to the
payment of the Obligations;

(¢, Condemnation Awards. All awards or payments, including interest
thereon, which may iéretofore and hereafter be made with respect to the Property, whether from
the exercise of the riglit o eminent domain (including but not limited to any transfer made in lieu
of or in anticipation of the exercise of the right), or for a change of grade, or for any other injury
to or decrease in the value ol the Droperty;

(h)  Insurance Froceeds. Al proceeds of and any unearned premiums on any
Policies covering the Property or any portion thereof (the “Insurance Proceeds”), including,
without limitation, the right to receive anit-apply the proceeds of any insurance, judgments, or
settlements made in lieu thereof, for damage t= tie Property;

(i) Tax Certiorari. All refuinds. rebates or credits in connection with
reduction in real estate taxes and assessments charged against the Property as a result of tax
certiorari or any applications or proceedings for reducticn;

)] Conversion. All proceeds of the conversici, voluntary or involuntary, of
any of the foregoing including, without limitation, Insuraies Proceeds and condemnation
awards, into cash or liquidation claims;

(k)  Rights. The right, in the name and on behalf of Morigagor, to appear in
and defend any action or proceeding brought with respect to the Property andocommence any
action or proceeding to protect the interest of Lender in the Property;

)] Agreements.  All agreements, contracts, certificates, nstruments,
franchises, franchise agreements, permits, licenses, plans, specifications and other documents,
now or hereafter entered into, and all rights therein and thereto, respecting or pertaining to the
use, occupation, construction, management or operation of the Real Property (or any portion
thereof) or respecting any business or activity conducted on the Real Property (or any portion
thereof) (including, without limitation, any licenses, permits, approvals and consents which are
required for the sale and service of alcoholic beverages on the Property heretofore or hereafter
obtained from applicable state and local authorities) and all right, title and interest of Mortgagor
therein and thereunder, including, without limitation, the right, upon the happening of any Event
of Default hereunder, to receive and collect any sums payable to Mortgagor thereunder;
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(m) Intangibles. The Intangibles;

(n)  Proceeds. All proceeds of any of the foregoing, including, without
limitation, Insurance Proceeds and condemnation awards, whether cash, liquidation or other
claims or otherwise; and

Other Rights. Any and all other rights of Mortgagor in and to the items set forth
in Subsections (a) through (n) above.

AND without limiting any of the other provisions of this Security Instrument, to the
extent permitted by applicable law, Mortgagor expressly grants to Lender, as secured party, a
security interest in the portion of the Property which is or may be subject to the provisions of the
UCC which”arz. applicable to secured transactions; it being understood and agreed that the
Improvements are mart and parcel of the Land appropnated to the use thereof and, whether
affixed or annexed 1o the Real Property or not, shall for the purposes of this Security Instrument
be deemed conclusively i be real estate and mortgaged hereby.

AND without furthe limiting the generality of any of the foregoing, in the event that a
case under the Bankruptcy Code.is.commenced by or against Mortgagor, pursuant to Section
552(b)(2) of the Bankruptcy Code, the security interest granted by this Security Instrument shall
automatically extend to all Rents acquired by Mortgagor after the commencement of the case and
shall constitute cash collateral under Secucn-363(a) of the Bankruptcy Code.

Section2.2. ASSIGNMENT OF LEASEZ.AMD RENTS. Mortgagor hereby absolutely and
unconditionally assigns to Lender all of Mortgagor’s right, title and interest in and to all current
and future Leases and Rents; it being intended by Morigagor that this assignment constitutes a
present, absolute assignment and not an assignment fo: 2dditional security only. Nevertheless,
subject to the terms of the Assignment of Leases and Section 8.1(h) of this Security Instrument,
Lender grants to Mortgagor a revocable license to collect and reccive the Rents. Mortgagor shall
hold the Rents, or a portion thereof sufficient to discharge ail-current sums due on the
Obligations, for use in the payment of such sums.

Section 2.3. SECURITY AGREEMENT. This Security Instrument is ooth a real property
mortgage and a “security agreement” within the meaning of the UCC. The Pioperty includes
both real and personal property and all other rights and interests, whether tangio'c or intangible
in nature, of Mortgagor in the Property. By executing and delivering this Securiiy lustrument,
Mortgagor hereby grants to Lender, as security for the Obligations, a security interest in all of
Mortgagor’s right, title and interest in and to the Personal Property and other property
constituting the Property to the full extent that Mortgagor’s right, title and interest in and to the
Personal Property and such other property may be subject to the UCC (said portion of the
Property so subject to the UCC being called the “UCC Collateral”). If an Event of Default shall
occur and be continuing, Lender, in addition to any other rights and remedies which it may have,
shall have and may exercise immediately and without demand, any and all rights and remedies
granted to a secured party upon default under the UCC, including, without limiting the generality
of the foregoing, the right to take possession of the UCC Collateral or any part thereof, and to
take such other measures as Lender may deem necessary for the care, protection and preservation
of the UCC Collateral. Upon request or demand of Lender after the occurrence and during the
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continuance of an Event of Default, Mortgagor shall, at its expense, assemble the UCC Collateral
and make it available to Lender at a convenient place (at the Real Property if tangible property)
acceptable to Lender. Mortgagor shall pay to Lender on demand any and all costs and expenses,
including reasonable legal expenses and attorneys’ fees, incurred or paid by Lender in protecting
its interest in the UCC Collateral and in enforcing its rights hereunder with respect to the UCC
Collateral upon the occurrence of an Event of Default. Any notice of sale, disposition or other
intended action by Lender with respect to the UCC Collateral sent to Mortgagor in accordance
with the provisions hereof at least five (5) Business Days prior to such action, shall, except as
otherwise provided by applicable law, constitute reasonable notice to Mortgagor. The proceeds
of any disposition of the UCC Collateral, or any part thereof, may, except as otherwise required
by applicable law, be applied by Lender to the payment of the Obligations in such priority and
proportioiis 23 Lender in its discretion shall deem proper. The principal place of business of
Mortgagor (debtor) is as set forth on page one (1) hereof and the address of Lender (Secured
Party) is as set torih on page one (1) hereof. Mortgagor hereby authorizes Lender to prepare
such financing stzternents, including an all assets financing statement, and such further
assurances as Lender gy, from time to time, reasonably determine are necessary to create,
perfect and preserve Lender’s security interest hereunder, and Lender may cause such statements
and assurances to be recorded-axd filed at such times and places as may be required or permitted
by law to so create, perfect and preserve such security interest.

Section 2.4.  FIXTURE FILING. ~Certain of the Property 1s or will become “fixtures” (as
that term is defined in the UCC) on the Real Property (or any portion thereof), described or
referred to in this Security Instrument, and tkis Jecurity Instrument, upon being filed for record
in the real estate records of the city or county :hcrein such fixtures are situated, shall operate
also as a financing statement naming Mortgagor as the debtor and Lender as the secured party
filed as a fixture filing in accordance with the appli¢abie provisions of said UCC upon such of
the Property that is or may become fixtures. The Land to which the fixtures relate is described in
Schedule A attached hereto. The record owner of the Land described in Schedule A attached
hereto is Mortgagor. The name, type of organization and jurisdiction of organization of the
debtor for purposes of this financing statement are the name; type of organization and
jurisdiction of organization of the Mortgagor set forth in the first >aragraph of this Secunty
Instrument, and the name of the secured party for purposes of this finncing statement is the
name of the Lender set forth in the first paragraph of this Security Instriment. The mailing
address of the Mortgagor/debtor is the address of the Mortgagor set forth in the 1iv:t paragraph of
this Security Instrument. The mailing address of the Lender/secured parly irom which
information concerning the security interest hereunder may be obtained is the adifiess of the
Lender set forth in the first paragraph of this Security Instrument.

Section 2.5. PLEDGES OF MONIES HELD. Mortgagor hereby pledges to Lender any and
all monies now or hereafter held by Lender or on behalf of Lender in connection with the Loan,
including, without limitation, any sums held in escrow by or on behalf of Lender, including, but
not limited to, the Tax and Insurance Impound, as additional security for the Obligations until
expended or applied as provided in the Loan Agreement or this Security Instrument.

15
ACTIVE 45574664v8



1930145102 Page: 17 of 62

UNOEEICIAL COPY

CONDITIONS TO GRANT

TO HAVE AND TO HOLD the above granted and described Property unto and to the
use and benefit of Lender and its successors and assigns, forever, HEREBY RELEASING AND
WAIVING ALL RIGHTS UNDER AND BY VIRTUE OF THE HOMESTEAD EXEMPTION
LAWS OF THE STATE OF ILLINOIS;

PROVIDED, HOWEVER, these presents are upon the express condition that, if
Mortgagor shall pay to Lender and perform the Obligations at the time and in the manner
provided in the Loan Agreement, the Note, this Security Instrument and the other Loan
Documents and shall abide by and comply with each and every covenant and condition set forth
herein ard 11 the Note, the Loan Agreement, this Security Instrument and the other Loan
Documents, these presents and the estate hereby granted shall cease, terminate and be void;
provided, however; that Mortgagor’s obligation to indemnify and hold harmless Lender pursuant
to the provisions iieren{ shall survive any such payment or release.

ARTICLE 3 - - OBLIGATIONS SECURED

Section 3.1. OBLIGAAIONS. This Security Instrument and the grants, assignments and
transfers made in Article 2 are given rfor the purpose of securing the Obligations.

ARTICLE 4 - *JORTGAGOR COVENANTS
Mortgagor covenants and agrees that:

Section4.1. PAYMENT AND PERFORMANCE OF OBLIGATIONS. Mortgagor will pay and
perform the Obligations at the time and in the manner yrovided in the Loan Agreement, the Note,
this Security Instrument and the other Loan Documents.

Section 4.2. INCORPORATION BY REFERENCE.  All k=) covenants, conditions and
agreements contained in (a) the Loan Agreement, (b) the Note and (<) all and any of the other
Loan Documents, are hereby made a part of this Security Instrument (o the same extent and with
the same force as if fully set forth herein.

Section 4.3. INSURANCE. Mortgagor, at its sole cost and expensc.anr the mutual
benefit of Mortgagor and Lender, shall obtain and maintain, or cause to be obtained and
maintained, during the entire Term the following policies of insurance described below:

(a)  Broad Form or Special Causes of Loss Property Form.

(1) “Special” or “Broad Form” (formerly known as “all risk™)
commercial property insurance (including, without limitation, coverage against
riot and civil commotion, vandalism, malicious mischief, water, mold (based on a
covered peril, if obtainable), fire, burglary, theft, and terrorism and acts of
terrorism) on the Improvements and all other insurable portions of the Property
and in each case (A) insuring against any peril now or hereafter included within
the classification "Special Form Cause of Loss", (B) in an amount equal to 100%
of the Full Replacement Cost but in no event more than permitted by applicable
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law, (C)containing an agreed amount endorsement with respect to the
Improvements, the Personal Property and all other insurable portions of the
Property waiving all co-insurance provisions, and (D) providing that the
deductible shall not exceed the sum of $25,000.00, except in the case of
windstorm and earthquake coverage, which shall have deductibles not in excess of
5% of the total insurable value of the Property, unless agreed to in writing by
Lender. If any of the policies described in this Section 4.3(a)(}) are so-called
“blanket” in nature, then Mortgagor shall comply with the following: (1) if such
policies have sub limits that are aggregated limits, then Mortgagor must provide
the listing of properties and values related to “other” assets on such blanket policy
that would share in such limits, (2) if any aggregated limits are reduced at any
time during the Term, then Mortgagor shall provide immediate written notice to
Sender of the same, and such policies shall contain such increased aggregated
unifis as commercially reasonably determined by Lender, and (3)no blanket
policy shall contain a so-called “margin clause” or “margin clause” endorsement,
Lender skl be listed as “Mortgagee/Loss Payee”.

(i) ( bwsiness income and extra expense insurance, if applicable,
(A) with loss payabic.to Lender, (B) covering losses of income and Rents derived
from the Real Properfy. and any non-insured property on or adjacent to the Real
Property resulting freinany risk or casualty required to be covered under
Section 4.3(a)(i) in an amount equal to one hundred percent {100%) of the
projected gross income from the Real Property for a period of twelve (12) months,
and (C) containing an extended period of indemnity endorsement which provides
that after the Repair Work is completed, the continued loss of income will be
insured until such income either retuins to the same level it was at prior to the
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necessary. This coverage shall be written on the same basis as the property policy
stated in Section 4.3(a)(i) above. Lender to be listed as “Loss Payee”.

(iii)  The policy of insurance required pursuant to Section 4.3(a)(i)
above shall contain the so-called “ordinance or law coverage” endorsements:
Coverage A — Coverage For Loss to the Undamaged Portion of the Building,
Coverage B — Demolition Cost Coverage, and Coverage C — Increased Costs of
Construction. A = Equal Building Replacement Cost, B & C each no less than ten
percent (10%) of Building Replacement Cost.

(iv)  If windstorm coverage/named storm is excluded from the policy
required under Section 4.3(a)(i) above, then Mortgagor must provide separate
windstorm insurance in an amount equal to one hundred percent (100%) of the
Fo'l Replacement Cost plus 12 months of business income coverage, if the
Propaaty 1s located in an area where Lender requires such insurance. Deductibles
shall not 2xceed 5% of the total insurable value of the Property. Lender shall be
listed as ““Mortgagee/Loss Payee™.

(v) At all times during which structural construction, repairs or
alterations are being mnade with respect to the Improvements: (A) Mortgagor and
General Contractor shall obtain and maintain commercial general liability and
umbrella liability insurance covering claims related to the repairs or restoration at
the Property that are not ‘coverad by or under the terms or provisions of the
commercial general liability insurance policy described in Section 4.3(b) and shall
require all subcontractors to provias per occurrence limits of at least $2,000,000
or as otherwise approved by Lendei, and (B)the insurance provided for in
Section 4.3(a)(i) written on a so-callea uilder’s risk completed value form and
include 100% of the recurring Hard and Soft Ceosts identified in the then current
budget, with other terms, conditions and sub-lim3s acceptable to Lender (1) on a
non-reporting basis, (2)against all risks ‘msvred against pursuant to
Section 4.3(a)(i), (3)including permission to occup7-the Improvements, and
(4) with an agreed amount endorsement waiving co-instrance provisions. The
amount of such coverage must be approved in wmting by Lender.
Notwithstanding anything to the contrary contained herein, Leraer also reserves
the nght to review and approve all liability insurance covirape prior to
commencement of any construction operations, including but not iinittad to any
insurance coverage maintained by any contractor and/or subcontractors on any
construction project involving the Improvements or nearby property. Lender shal}
be listed as “Mortgagee/Loss Payee”.

(b)  Commercial General Liability; Excess/Umbrella Liability. Commercial
general lability insurance against claims for personal injury, bodily injury, death or
property damage occurring upon, in or about the Property and Improvements, such
insurance {(A) to be on the so-called "occurrence" form containing minimum limits per
occurrence of $1,000,000.00 and $2,000,000.00 in the aggregate, together with excess
and/or umbrella liability in an amount of at least $25,000,000.00 unless otherwise
approved by Lender; (B) to contain a liquor liability endorsement if Mortgagor holds a

18

ACTIVE 45574664v8



UNOFFICIAL COPY

liquor license; (C) to continue at not less than the aforesaid limit until required to be
changed by Lender in writing by reason of changed economic conditions making such
protection inadequate; (D)to cover at least the following hazards, (1) premises and
operations, (2) products and completed operations on an “if any” basis, (3) independent
contractors, (4)blanket contractual liability for all written and oral contracts,
(5) contractual liability covering the indemnities contained in herein to the extent the
same is available, and (6) all legal liability imposed upon Mortgagor and all court costs
and attorneys' fee incurred in connection with the ownership, operation and maintenance
of the Property; and (E)to be with a deductible not to exceed $25,000.00 without
Lender’s prior written consent. If the Improvements are used as a hotel, then
Garagekeeper’s Liability (if property operates a garage), Innkeeper’s Liability and Crime
cover.ge are to be carried, as well as Auto Liability if property operates/leases vehicles.
If M.;rf'"*gor has a multi-location policy or loan, then the coverage must be maintained
on a "pci-location basis”". Lender shall be listed as an “Additional Insured”.

(¢} “Fliod Insurance. Flood insurance will be required if any portion of the
Improvements is-situated in a federally designated "special flood hazard area" (for
example, Zones A and V-as designated by the Federal Emergency Management Agency,
or any successor thereio, 25-an area having special flood hazards pursuant to the Flood
Insurance Acts. The minimum amount of flood insurance required is the lesser of one
hundred percent (100%) of the Full Replacement Cost (plus business income interruption
coverage) for those portions of th2-Improvements located in such special flood hazard
area, the maximum limit of coverags available for the Improvements under the Flood
Insurance Acts, or the maximum amount-permitted by applicable law. Deductibles shall
not exceed $50,000.00 without Lender's prior saritten consent (unless such policy is under
a property policy rather than a National {lecd Insurance Policy, in which case a
deductible of $100,000.00 is permitted). Lender shall be listed as “Mortgagee”.
Additional Excess Flood coverage may be requested by Lender.

(d)  Sinkhole, Mine Subsidence and Earthquake. - Sinkhole, mine subsidence
and earthquake insurance shall be obtained and maintaincd if in the opinion of a
professional engineer with experience in this professional area thete is a foreseeable risk
of loss due to this hazard. If any of such coverage is determined by such engineer to be
necessary, then Mortgagor shall maintain coverage equal to one hundred ncrcent (100%)
of the Full Replacement Cost, but in no event more than the maximum ameunt permitted
by applicable law, based upon the Probable Maximum Loss (“PML”) or)Scenario
Accepted Loss (“SEL”) assigned to the Property and Improvements.

(¢) Boiler and Machinery Coverage/Equipment Breakdown and Testing
Coverage. Comprehensive broad form boiler and machinery insurance/equipment
breakdown and testing insurance (without exclusion for explosion) covering all steam
boilers, heating and air conditioning equipment, high pressure piping, machinery and
equipment, sprinkler systems, pressure vessels, refrigeration equipment and piping, or
similar apparatus now or hereafter installed in the Improvements (including "system
breakdown coverage") and insuring against loss of occupancy or use arising from any
breakdown, in an amount at least equal to one hundred percent (100%) of the Full
Replacement Cost or an amount agreed to by Lender. Deductibles shall not exceed
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$25,000.00 without Lender’s prior written consent. Lender shall be listed as
“Mortgagee/Lender-Loss Payee”.

(f)  Worker's Compensation and Employer's Liability. If Mortgagor has any
employees in the state where the Land is located or if the general contractor has

employees performing work at the Project, then workers' compensation, subject to the
statutory limits of the state in which the Land is located, and employer's liability
insurance at statutory limits per accident and per disease per employee, and at statutory
limits for disease aggregate in respect of any work or operations on or about the Real
Property, or in connection with the Real Property or its operation (if applicable).

(g)  Auto Liability. Auto liability coverage for all owned and non-owned
vehicles, including rented and leased vehicles containing minimum limits per occurrence
of $1,005.590 (if applicable).

(h) ~ Evidence of insurance from Architect and Engineers, including but not
limited to commersial general liability, excess liability, commercial automobile, workers
compensation and proessional liability with limits, terms and conditions reasonably
acceptable to Lender.

(1) Miscellaneous. ~Such other insurance on the Property, Improvements or
arising out of the operations on or at the Property, or on any replacement or substitutions thereof
or additions thereto as may from time to'tims-be reasonably required by Lender against other
insurable hazards or casualties which at the time are commonly insured against by reasonably
prudent lenders in the case of property similarly-situated, due regard being given to the height
and type of buildings, their construction, location, use‘and occupancy.

All policies-of insurance (the “Policies”) required pursuant to-this Section 4.3 shall (1) be issued
by companies approved by Lender and licensed to do business in-the state in which the Property
is located, with a claims paying ability rating of "A" (or its ‘eguivalent) or better by S&P or
Moody’s or a rating of "A: X" or better in the current Best's Insurance Reports, (i) with respect
to the Policies described above, name Lender and its successors and/orassigns as their interest
may appear as the lender or mortgagee, Loss Payee and Additional Insured, as applicable,
(iii) contain a non-contributory standard mortgagee clausc and a lender’s loss payable
endorsement, or their equivalents, naming Lender as the Person to which all payrients made by
such insurance company shall be paid, (iv) contain a waiver of subrogation against Lender,
(v) be maintained throughout the Term without cost to Lender, (vi) be assigned-to Lender,
(vii) contain such provisions as Lender deems reasonably necessary or desirable to protect its
interest including, without limitation, endorsements providing that Lender shall not be liable for
the payment of any of the Insurance Premiums, that neither Mortgagor, Lender nor any other
party shall be a co-insurer under said Policies, that no act or negligence of Mortgagor, or anyone
acting for Mortgagor, or of any tenant under any Lease or other occupant, or failure to comply
with the provisions of any Policy which might otherwise result in a forfeiture of the insurance or
any part thereof, shall in any way affect the validity or enforceability of the insurance insofar as
Lender is concerned, and that Lender shall receive at least thirty (30) days prior written notice of
any modification, reduction or cancellation (except 10 days prior written notice of cancellation
for non-payment of premium). If the issuers cannot or will not provide notice, the Borrower shall
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be obligated to provide such notice, and (viii) be reasonably satisfactory in form and substance to
Lender and shall be reasonably approved by Lender as to amounts, form, risk coverage,
deductibles, loss payees and insureds if any of the same do not meet the criteria set forth in this
Section 4.3, such approval not to be unreasonably withheld, conditioned, or delayed. On or prior
to the date hereof, Mortgagor shall deliver to Lender either (1) complete copies of the Policies in
effect on the date hereof (the “Current Policies”) or (2) ACORD Form 25, Certificate of
Liability Insurance and ACORD Form 28, Evidence of Commercial Property Insurance
(provided that if ACORD Form 28 is unavailable, Lender will accept ACORD Form 27 so long
as ACORD Form 27 provides sufficient information in Lender’s reasonable determination for it
to evaluate the Policies) (collectively the “ACORD Certificates™) with respect to the Current
Policies (and each ACORD Certificate must specify the Lender, loss payee and additional
insured status and/or waivers of subrogation, state the amounts of all deductibles and self-insured
retentions, if aniy, set forth notice requirements for cancellation, material change, or non-renewal
of insurance and be accompanied by copies of all required endorsements), provided that
Mortgagor shall deiiver to Lender complete copies of the Current Policies not more than thirty
(30) days after the date‘nzreof or upon actual issuance of the Current Policies. At least fifteen
(15) days prior to the expiration of the Policies, Mortgagor shall deliver to Lender (at: Goldman
Sachs Bank USA, ISAOA, ATTN.: Insurance Operations, 2001 Ross Avenue, Suite 2800,
Dallas, TX 75201) either the origital policies (or copies of the same certified by the issuers
thereof) issued in renewal of eacti-of the expiring Policies or ACORD Certificates with respect
thereto, provided that Mortgagor shail deliver to Lender the original policies (or copies of the
same certified by the issuers thereof) issiied in renewal of the expired Policies not more than
thirty (30) days after the expiration of the sutject Policies or upon actual issuance of the renewal
policies. Subject to Scction 4.9 below, Mortgagor shall pay the premiums for such Policies
(collectively the “Insurance Premiums”) as the sumé become due and payable and shall furnish
to Lender evidence of the renewal of each of the Policivs with receipts for the payment of the
Insurance Premiums or ‘other evidence of such paymeéni reasonably satisfactory to Lender
(provided, however, that Mortgagor is not required to furnisk _such receipts for payment of
Insurance Premiums if no Event of Default exists and Mortgagos has previously deposited with
Lender sufficient funds to pay all such Insurance Premiums f:oi the Tax and Insurance
Impound). If Mortgagor does not furnish such evidence and receipts at least thirty (30) days
prior to the expiration of any expiring Policy, then Lender may, but skall not be obligated to,
purchase such Policy and pay the Insurance Premiums therefor, and Morw@agor agrees to
reimburse Lender for the cost of such Insurance Premiums promptly upou swritten demand
therefor. Mortgagor covenants and agrees to promptly forward to Lender a copy ¢f cach written
notice received by Mortgagor of any modification, reduction or cancellation of auy of the
Policies or of any of the coverages afforded under any of the Policies. Within thirty (30) days
after written request by Lender, Mortgagor shall obtain such increases in the amounts of
coverage required hereunder as may be reasonably requested by Lender, taking into
consideration changes in the value of money over time, changes in liability laws, changes in
prudent customs and practices, and the like.

In all instances hereunder where Goldman Sachs Bank USA is to be listed as Morigagee/Loss
Payee/Additional Insured, the certification should read as follows: Goldman Sachs Bank USA,
ISAOA, Attn: Insurance Operations, 2001 Ross Avenue, Suite 2800, Dallas, TX 75201.
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Section4.4. MAINTENANCE AND USE OF PROPERTY; DEMOLITION: ZONING: PERMITTED
ALTERATIONS; COMPLIANCE WITH LEGAL REQUIREMENTS.

(a)  Mortgagor shall cause the Property to be maintained in a good and safe
condition and repair. After Completion of the Improvements, the Improvements and the
Personal Property shall not be removed, demolished, or materially altered (except for
normal replacement of the Personal Property) without the consent of Lender. Subject to
the terms of Article 9, Mortgagor shall promptly repair, replace or rebuild any part of the
Property which may be destroyed by any Casualty, or become damaged, worn or
dilapidated or which may be affected by any Condemnation and shall complete and pay
for any structure at any time in the process of construction or repair on the Real Property.
Moitgagor shall keep and maintain certifications, permits, licenses and approvals,
including, without limitation, certificates of occupancy required by any Governmental
Authoriivior the use, occupancy and operation of the Property in the manner in which

the Property i< then being used, occupied and operated.

(b)  TkeProperty shall be used or{ly as an apartment building and any ancillary
uses relating thereto, an-for no other uses without the prior written consent of Lender,
which consent may be withlield in Lender’s sole and absolute discretion.

(¢)  Mortgagor shall not initiate, seek, make, join in, acquiesce in, or consent
to any change or variance in ariy jrivate restrictive covenant, land use or zoning law or
zoning classification or other public o1 private restriction, limiting or defining the uses
which may be made of the Property-or-any part thereof. If under applicable zoning
provisions the use of all or any poritzn. of the Property is or shall become a
nonconforming use, Mortgagor will not cause or permit the nonconforming use to be
discontinued or the nonconforming Improvement to be abandoned without the express
written consent of Lender.

(d)  Notwithstanding Section 4.4(a) to the conerary as to alterations, after
Completion of the Improvements, Mortgagor shall obtain Lesder’s prior written consent
to any alterations to any Improvements, which consent shal! ‘not be unreasonably
withheld except with respect to alterations that, after Completion ¢r the Improvements,
could be reasonably likely to have a Material Adverse Effect. Notwithstanding the
foregoing, Lender’s consent shall not be required in connection with any.elterations that
will not have a Material Adverse Effect, provided that such alterations are) made in
connection with (2) tenant improvement work performed pursuant to the terms of any
Lease executed in accordance with the terms hereof, (b) tenant improvement work
performed pursuant to the terms and provisions of a Lease and not adversely affecting
any structural component of any Improvements, any utility or HVAC system contained in
any Improvements or the exterior of any building constituting a part of any
Improvements, or (c) alterations performed in connection with Repair Work in
accordance with the terms and provistons of this Security Instrument. If the total unpaid
amounts with respect to any alterations to the Improvements (other than such amounts to
be paid or reimbursed by tenants under the Leases) shall at any time exceed the
Alteration Threshold, Mortgagor shall promptly deliver to Lender as security for the
payment of such amounts and as additional security for Mortgagor’s obligations under
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the Loan Documents any of the following: (A) Cash, (B) U.S. Obligations, or (C) a
completion bond or letter of credit issued by a financial institution having a rating by
S&P of not less than A-1+ if the term of such bond or letter of credit is no longer than
three (3) months or, if such term is in excess of three (3) months, issued by a financial
institution having a rating that is acceptable to Lender. Such security shall be in an
amount equal to the excess of the total unpaid amounts with respect to such alterations to
the Improvements other than such amounts to be paid or reimbursed by tenants under the
Leases) over the Alteration Threshold and applied from time to time at the option of
Lender to pay for such alterations or to terminate any of the alterations and restore the
Property to the extent necessary to prevent any Material Adverse Effect.

(e) Mortgagor shall do or cause to be done all things necessary to preserve,
renew pid keep in full force and effect its existence, rights, licenses, permits, franchises,
certificaies of occupancy, consents, and other approvals necessary for the operation of the
Property, arc comply with all Legal Requirements applicable to it and the Property.
There shall néver be committed by Mortgagor, nor shall Mortgagor permit, allow or
cause any other ’érson in occupancy of or involved with the operation or use of the
Property to commit &ny =ct or omission affording any Governmental Authority the right
of forfeiture against the Property or any part thereof or any monies paid in performance
of Mortgagor’s obligatiotis under any of the Loan Documents. Mortgagor hereby
covenants and agrees mot to-sommit, permit or suffer to exist any act or omission
affording such right of forfeiture;” Mortgagor shall at all times maintain, preserve and
protect all franchises and trade names and preserve all the remainder of its Property used
or useful in the conduct of its business ard shall keep the Property in good working order
and repair, and from time to time make, cf pause to be made, all reasonably necessary
repairs, renewals, replacements, betterments and improvements thereto, all as more fully
provided in this Security Instrument. Mortgagor shiall keep the Property insured at all
times by financially sound and reputable insurers, to/such extent and against such risks,
and maintain liability and such other insurance, as is me:e-fully provided in this Security
Instrument.

Section4.5. WASTE. Mortgagor shall not permit, commit or suffer any waste of the

Property make any change in the use of the Property that could reasorably be expected to
materially increase the risk of fire or other hazard arising out of the operation e i« Property, or
take any action that might invalidate or give cause for cancellation of any Policy,¢xdo or permit
to be done thereon anything that could reasonably be expected to impair the value ot e Property
or the security of this Security Instrument. Mortgagor will not, without the prior written consent
of Lender, permit any drilling or exploration for or extraction, removal, or production of any
minerals from the surface or the subsurface of the Land, regardless of the depth thereof or the
method of mining or extraction thereof.

Section 4.6. LIENS: PAYMENT FOR LABOR AND MATERIALS.

(a)  Subject to Section 4.6(c) below, Mortgagor shall not create, incur, assume
or suffer to exist any Lien on any portion of the Property or permit any such action to be
taken, except for Permitted Encumbrances.
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(b)  Subject to Section 4.6(c) below, Mortgagor will promptly pay when due,
or cause to be paid when due, all bills and costs for labor, materials, and specifically
fabricated materials (“Labor and Material Costs”) incurred in connection with the
Property and never permit to exist beyond the due date thereof in respect of the Property
or any part thereof any lien or security interest, even though inferior to the liens and the
security interests hereof, and in any event never permit to be created or exist in respect of
the Property or.any part thereof any other or additional lien or security interest other than
the liens or security interests hereof except for the Permitted Encumbrances.

(¢)  Notwithstanding Section 4.6(a) and Section 4.6(b), after prior written
notice to Lender, Mortgagor, at its own expense, shall have the right to contest by
apprepriate legal proceeding, promptly initiated and conducted in good faith and with due
diligense; the amount, validity or application in whole or in part of any Lien and/or Labor
and Mateial Costs, provided that (i) no Event of Default has occurred and is then
continuing Uncer the Loan Agreement, the Note, this Security Instrument or any of the
other Loan Documents, (i) Mortgagor is permitted to do so under the provisions of any
other mortgage;-ueed of trust or deed to secure debt affecting the Property, (iii) such
proceeding shall suspens the enforcement of such Lien or the collection of such Labor
and Material Costs from Miortgagor and from the Property or Mortgagor shall have paid
the amount of the Lien or-all of the Labor and Material Costs under protest, (iv) such
proceeding shall be permitted vndzr-and be conducted in accordance with the provisions
of any other instrument to which-viortgagor is subject and shall not constitute 2 default
thereunder, (v) neither the Property (or'any part thereof or interest therein will be in
imminent danger of being sold, forfeited; terminated, canceled or lost as a result of such
contest, and (vi) Mortgagor shall have furnished the security as may be required pursuant
to the proceeding, or as may otherwise be reasorbly requested by Lender to insure the
payment of any contested Lien or Labor and Mate’iai Costs, together with all interest and
penalties thereon.

Section 4.7. PERFORMANCE OF OTHER AGREEMENTS. Mourtzagor shall observe and
perform each and every term, covenant and provision to be observed ¢r performed by Mortgagor
pursuant to the Loan Agreement, any other Loan Document and any other agreement or recorded
instrument affecting or pertaining to the Property and any amendments, mocifications or changes
thereto.

Section 4.8. TAXES AND OTHER CHARGES. Subject to the terms of this 5ection 4.8,
Mortgagor shall pay or cause to be paid all Taxes and Other Charges now or hereafter levied or
assessed or imposed against the Property or any part thereof prior to the same becoming
delinquent; provided, however, that Mortgagor shall not be obligated to pay any Taxes or Other
Charges to the applicable taxing authority at any time when Mortgagor is required to make (and
is actually making) payments into the Tax and Insurance Impound pursuant to Section 4.9.
Mortgagor shall furnish to Lender receipts, or other evidence for the payment of the Taxes and
the Other Charges prior to the date the same shall become delinquent. Except for Liens that are
being contested in accordance with the provisions of this Section 4.8, Mortgagor shall not suffer
and shall promptly cause to be paid and discharged any Lien or Other Charge whatsoever which
may be or become a Lien or charge against the Property prior to the delinquency of such charges,
and shall promptly pay for all utility services provided to the Property. Notwithstanding the
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foregoing, after prior written notice to Lender (unless Mortgagor shall have paid the amount of
such contested Taxes or Other Charges under protest, in which event no notice to Lender shall be
required), Mortgagor, at its own expense, shall have the right to contest by appropriate legal
proceeding, promptly initiated and conducted in good faith and with due diligence, the amount,
validity or application in whole or in part of any Taxes or Other Charges, provided that (i) no
Event of Default has occurred and is then continuing; (ii) such proceeding shall be permitted
under and be conducted in accordance with the provisions of any other instrument to which
Mortgagor is subject and shall not constitute a default thereunder and such proceeding shall be
conducted in accordance with all applicable laws; (iii) the Property nor any part thereof or
interest therein will be in imminent danger of being sold, forfeited, terminated, cancelled or lost
as a result of such contest; (iv) Mortgagor shall promptly, following final determination of such
contest, pay tve final amount of any such Taxes or Other Charges, together with all costs, interest
and penalties which may be payable in connection therewith; (v) such proceeding shall suspend
the collection of such contested Taxes or Other Charges from the Property or Mortgagor shall
have paid the amouri of the Taxes or Other Charges under protest; and (vi) Mortgagor shall
furnish such security as raay be required pursuant to the proceeding, or as may be reasonably
requested by Lender, to insure the payment of any such Taxes or Other Charges, together with all
interest and penalties thereoi.” Zender may apply such security or part thereof held by Lender at
any time when, in the reasonable judgment of Lender, the amount of such Taxes or Other
Charges is finally established or in¢ Property (or part thereof or interest therein) shall be in
imminent danger of being sold, forteites] -terminated, cancelled or lost or there shall be any
danger of the Lien of this Security Instrurnnt being primed by any related Lien, in each case as a
result of such contest by Mortgagor.

Section 4.9. TAX AND INSURANCE IMPOUNZ,. During the continuance of an Event of
Default, (A) Mortgagor shall pay to Lender on demard.for deposit into the Tax and Insurance
Impound, an amount equal to (i) the product of (x) ors-twelfth of the aggregate Taxes that
Lender reasonably estimates will be due to the applicable tax'ng uvthorities over the next ensuing
tweltve (12) months, multiplied by (v) the number of months elapsed from and including the first
month for which such Taxes have been assessed and paid to and uicluding the month in which
the applicable Event of Default occurred, plus (ii) the product of (I) ohe-welfth of the aggregate
Insurance Premiums that Lender reasonably estimates will be payable-for the renewal of the
coverage afforded by the Policies upon the expiration thereof within the nex: ensving twelve (12)
months, multiplied by (II) the number of months elapsed from and including <h< first month in
which the currently effective Policies became effective to and including the mont'i 1 which the
applicable Event of Default occurred, and (B) thereafter, Mortgagor shall pay to Lender on the
tenth (10™) day of each calendar month an amount equal to (a) one-twelfth of the Taxes that
Lender reasonably estimates will be payable during the next ensuing twelve (12) months in order
to accumulate with Lender sufficient funds to pay all such Taxes at least thirty (30) days prior to
the earlier of the date on which the Taxes would become delinquent if not paid or the date on
which penalties and/or interest would commence to accrue on the Taxes due to non-payment and
(b) one-twelfth of the Insurance Premiums that Lender reasonably estimates will be payable for
the renewal of the coverage afforded by the Policies upon the expiration thereof in order to
accurnulate with Lender sufficient funds to pay all such Insurance Premiums at least thirty (30)
days prior to the expiration of the Policies (the fund into which said amounts provided in
clauses (A) and (B) above shall be deposited is called the “Tax and Insurance Impound”).
During the continuance of an Event of Default, the monthly payment into the Tax and Insurance
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Impound, if any, and the monthly payment payable pursuant to the Note shall be added together
and shall be paid as an aggregate sum by Mortgagor to Lender. During any time when
Mortgagor is required to make payments into the Tax and Insurance Impound pursuant to this
Section 4.9, Mortgagor agrees to notify Lender promptly following any changes to the amounts,
schedules and instructions for payment of any Taxes and Insurance Premiums of which it has or
obtains knowledge and authorizes Lender or its agent to obtain the bills for Taxes directly from
the appropriate taxing authority. Mortgagor hereby pledges to Lender and grants to Lender a
security interest in any and all monies now or hereafter deposited in the Tax and Insurance
Impound as additional security for the payment of the Obligations. Provided that there are
sufficient amounts on deposit in the Tax and Insurance Impound and no Event of Default then
exists, Lender will apply amounts on deposit in the Tax and Insurance Impound to payments of
Taxes and Insurance Premiums required to be made by Mortgagor pursuant hereto. In making
any paymen r<iating to the Tax and Insurance Impound, Lender may do so according to any bill,
statement or est:mate procured from the appropriate public office (with respect to Taxes) or
insurer or agent (witiz respect to Insurance Premiums), without inquiry into the accuracy of such
bill, statement or estimate or into the validity of any tax, assessment, sale, forfeiture, tax lien or
title or claim thereof. 1i the 2amounts on deposit in the Tax and Insurance Impound shall exceed
the amounts due for Taxes and insurance Premiums, then Lender may at its election either return
any excess to Mortgagor or credit such excess against future payments to be made to the Tax and
Insurance Impound. In allocating such excess, Lender may deal with the person shown on the
records of Lender to be the owner of thie Property. If, at any time when Mortgagor is required to
make payments into the Tax and Insurince Impound pursuant to this Section 4.9, Lender
determines in its reasonable discretion that the amounts on deposit in the Tax and Insurance
Impound are not or will not be sufficient to pay the Taxes and Insurance Premiums prior to the
same becoming delinquent, then Lender shall notify Mortgagor of such determination and
Mortgagor shall increase its monthly payments to Lerder by the amount that Lender reasonably
estimates is necessary to make up the deficiency at least tzirty (30) days prior to (x) the earlier of
the date on which the Taxes would become delinquent if not paid or the date on which penalties
and/or interest would commence to accrue on the Taxes due to‘nen-payment of the Taxes and/or
(y) the date any of the Policies would expire, as the case may be. “hcnever an Event of Default
exists, Lender may apply any sums then present in the Tax and [nsurance Impound to the
payment of the Obligations in any order in its sole discretion. Until expsended or applied as
above provided, all amounts in the Tax and Insurance Impound shall orstitute additional
security for the Obligations. The Tax and Insurance Impound shall not constitute a trust fund
and may be commingled with other monies held by Lender. Unless otherwice required by
applicable law, Mortgagor shall not receive interest or other earnings on the Tax and [nsurance’
Impound, which shall be held in Lender’s name at a financial institution selected by Lender in its
sole discretion. Following the repayment in full of the Obligations, any funds remaining on
deposit in the Tax and Insurance Impound will promptly be disbursed to Mortgagor. During any
time when Mortgagor is required to make payments into the Tax and Insurance Impound
pursuant to this Section 4.9, (A) if Lender so elects at any time, then Mortgagor shall provide, at
Mortgagor’s reasonable expense, a tax service contract for the Term issued by a tax reporting
agency acceptable to Lender or (B} if Lender does not so elect, then Mortgagor shall reimburse
“Lender for the reasonable cost of making annual tax searches throughout the Term.

Section 4.10. CHANGE OF STRUCTURE. Other than in connection with any Permitted
Transfer, Mortgagor shall not change Mortgagor’s corporate, partnership or other structure
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without first obtaining the prior written consent of Lender. Mortgagor shall promptly notify
Lender in writing of any change in its organizational identification number. Mortgagor shall
execute and deliver to Lender, prior to or contemporaneously with the effective date of any such
change, any financing statement or financing statement change reasonably required by Lender
to establish or maintain the validity, perfection and priority of the security interests granted
herein. At the request of Lender, Mortgagor shall execute a certificate in form satisfactory to
Lender listing the trade names under which Mortgagor intends to operate the Property, and
representing and warranting that Mortgagor does business under no other trade name with
respect to the Property.Access. Subject to the rights of tenants under the Leases, Mortgagor
shall permit agents, representatives and employees of Lender to inspect the Property or any part
thereof at reasonable hours upon reasonable advance notice.

Section4.12. Property Operating Agreements.

(a) . Mortgagor shall use commercially reasonable efforts to deliver to Lender,
upon request;” estoppel certificates from each party under each Property Operating
Agreement, provided that such certificates may be in the form required under the
applicable Property Operating Agreement.

(b)  Mortgagor shall (i) promptly perform and/or observe, in all material
respects, all of the covenants 2z agreements required to be performed and observed by it
under each Property Operating #greement to which it is a party, and do all things
necessary to preserve and to keep uniiupaired its rights thereunder, (i) promptly notify
Lender in writing of the giving of any. notice of any default by any party under any
Property Operating Agreement of whicii-it. is aware, and (iii) promptly enforce the
performance and observance of all of the <Covenants and agreements required to be
performed and/or observed by the other party uader each Property Operating Agreement
to which it is a party in a commercially reasonable meaner.

(c)  Mortgagor shall not, without Lender’s pricr written consent: (i) enter into,
surrender or terminate any Property Operating Agreement to which it is a party (unless
the other party thereto is in material default and the termination of such agreement would
be commercially reasonable), (i1} increase or consent to the increase/of the amount of any
charges under any Property Operating Agreement to which Mortgagor is = party, except
as provided therein or on an arms-length basis and on commercially reaseoable terms; or
(i11) otherwise modify, change, supplement, alter or amend, or waive or release any of its
rights and remedies under any Property Operating Agreement to which it is a party,
except on an arms’-tength basis and commercially reasonable terms.

Section 4.13. Leasing Matters. Mortgagor shall not enter into any Lease with respect to
the Property without the express written consent of Lender.

Section 4.14. Property Management; Property Management Agreement.

(a) At such time as the Improvements are completed, the Improvements on
the Property shall be operated under the terms and conditions of the Management
Agreement, which Management Agreement must be reasonably satisfactory to Lender.
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In no event shall the management fees under the Management Agreement exceed three
percent (3.0%) of the gross income derived from the Property. Mortgagor shall (i)
diligently perform and observe all of the terms, covenants and conditions of the
Management Agreement, on the part of Mortgagor to be performed and observed to the
end that all things shall be done which are necessary to keep unimpaired the rights of
Mortgagor under the Management Agreement and (i) promptly notify Lender of the
giving of any notice by the Manager to Mortgagor of any default by Mortgagor in the
performance or observance of any of the terms, covenants or conditions of the
Management Agreement on the part of Mortgagor to be performed and observed and
deliver to Lender a true copy of each such notice. Mortgagor shall not surrender the
Management Agreement, consent to the assignment by the Manager of its interest under
thé¢ Management Agreement, or terminate or cancel the Management Agreement, or
modity; change, supplement, alter or amend the Management Agreement, in any respect,
either orz!ty’or in writing. Mortgagor hereby assigns to Lender as further security for the
payment of ihe Obligations and for the performance and observance of the terms,
covenants and -conditions of the Loan Documents, all the rights, privileges and
prerogatives of Mortgagor to surrender the Management Agreement, or to terminate,
cancel, modify, changz. supplement, alter or amend the Management Agreement, in any
respect, and any such sungnder of the Management Agreement, or termination,
cancellation, modification;” <hange, supplement, alteration or amendment of the
Management Agreement, witacut the prior consent of Lender shall be void and of no
force and effect. If Mortgagor stail default in the performance or observance of any
material term, covenant or condition ol the Management Agreement on the part of
Mortgagor to be performed or observed, then, without limiting the generality of the other
provisions of this Security Instrument, and ‘without waiving or releasing Mortgagor from
any of its obligations hereunder, Lender shali iiave the right, but shall be under no
obligation, to pay any sums and to perform awuy act or take any action as may be
appropriate to cause all the terms, covenants and conditions of the Management
Agreement on the part of Mortgagor to be performad or observed to be promptly
performed or observed on behalf of Mortgagor, to the end that the rights of Mortgagor in,
to and under the Management Agreement shall be kept unimpzired and free from default.
Lender and any Person designated by Lender shall have, and are hereby granted, the night
to enter upon the Property at any time and from time to time for the purrose of taking any
such action. If the Manager shall deliver to Lender a copy of aiv notice sent to
Mortgagor of default under the Management Agreement, such nofice shail constitute full
protection to Lender for any action taken or omitted to be taken by Lender ir. good faith,
in reliance thereon. Mortgagor shall not, and shall not permit the Manager to, sub-
contract any or all of its management responsibilities under the Management Agreement
to a third-party without the prior written consent of Lender, which consent shall not be
unreasonably withheld. Mortgagor shall cause the Manager to maintain at all times
worker’s compensation insurance as required by Governmental Authorities. Mortgagor
shall, from time to time, obtain from the Manager (i) a conditional assignment and
subordination of management agreement in form and substance satisfactory to Lender in
its reasonable discretion and (ii) such certificates of estoppel with respect to compliance
by Mortgagor with the terms of the Management Agrecment as may be requested by
Lender, in each case executed by Mortgagor and such Manager, as applicable, and
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delivered to Lender at Mortgagor’s expense. Mortgagor shall exercise each individual
option, if any, to extend or renew the term of the Management Agreement upon demand
by Lender made at any time within one (1) year of the last day upon which any such
option may be exercised, and Mortgagor hereby expressly authorizes and appoints Lender
its attorney-in-fact to exercise any such option in the name of and upon behalf of
Mortgagor, which power of attorney shall be irrevocable and shall be deemed to be
coupled with an interest. Any sums expended by Lender pursuant to this paragraph (i)
shall bear interest at the Default Rate from the date such cost is incurred to the date of
payment to Lender, (ii) shall be deemed to constitute a portion of the Obligations, (iii)
shall be secured by the lien of this Security Instrument and the other Loan Documents
and £iv) shall be immediately due and payable upon demand by Lender therefor.

()  Without limitation of the foregoing, Mortgagor, upon the request of
Lender, ¢'iall terminate the Management Agreement and replace the Manager, without
penalty or fie,'if at any time during the Loan: () the Manager shall become insolvent or
a debtor in any bankruptey or insolvency proceeding, (b) there exists an Event of Default
or (c) there exisis a default by Manager under the Management Agreement. At such time
as the Manager may b¢ r2moved, a Qualified Manager shall assume management of the
Property pursuant to a Repiaczment Management Agreement.

Section 4.15. Handicapped Accessibility.

(@)  Mortgagor covenants ard agrees that the Property shall at all times comply
to the extent applicable with the requiremznts of all Access Laws.

(b)  Notwithstanding any provisions szt forth herein or in any other document
regarding Lender’s approval of alterations of the “roperty, Mortgagor shall not alter the
Property in any manner which would increase Mortgagor’'s responsibilities for
compliance with the applicable Access Laws without the prior written approval of
Lender. The foregoing shall apply to tenant improvemerits constructed by Mortgagor. It
shall be deemed reasonable for Lender to condition any suck approval upon receipt of a
certificate of Access Law compliance from an architect, engineer, or other person
reasonably acceptable to Lender.

()  Mortgagor éovenants and agrees to give prompt written fistice to Lender
of the receipt by Mortgagor of any written complaints related to violation ef any Access
Laws and of the commencement of any proceedings or investigations by Governmental
Authorities which relate to compliance with applicable Access Laws.

Section 4.16. Mortgage and Intangible Taxes. To the extent applicable, Mortgagor shall
pay all State, county and municipal recording, mortgage, intangible, and all other taxes imposed
upon the execution and recordation of this Security Instrument

Section 4.17. Title. Mortgagor shall warrant and defend the validity and priority of the
Liens of this Security Instrument and the Assignment of Leases on the Property against the
claims of all Persons whomsoever, subject only to Permitted Encumbrances.

Section 4.18. Estoppel Statements.
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(a)  After request by Lender, Mortgagor shall within ten (10) Business Days
furnish Lender with a statement, duly acknowledged and certified, setting forth (i) the
amount of the original principal amount of the Note, (ii) the unpaid principal amount of
the Note, (iii) the interest rate of the Note, (iv) the date installments of interest and/or
principal were last paid, (v) any offsets or defenses to the payment of the Obligations,
and (vi) that the Note, this Security Instrument and the other Loan Documents are valid,
legal and binding obligations and have not been modified or if modified, giving
particulars of such modification.

(b)  Mortgagor shall deliver to .Lender upon request, tenant estoppel
certificates from each commercial tenant leasing space at the Property in form and
supstance reasonably satisfactory to Lender.

Section 2.19. Intentionally Omitted.

Section 4.20.-N4 Joint Assessment. Mortgagor shall not suffer, permit or initiate the
joint assessment of the Pioperty with (a) any other real Property constituting a tax lot separate
from the Property, or (b)(ary-portion of the Property which may be deemed to constitute
Personal Property, or any other nrocedure whereby the Lien of any taxes which may be levied
against such Personal Property snail be assessed or levied or charged to the Property.

Section 4.21. Cooperate in Lega' Proceedings. Mortgagor shall cooperate fully with
Lender with respect to, and permit Lender, at iis-option, to participate in, any proceedings before
any Governmental Authority which may in any +¥ay affect the rights of Lender under any Loan
Document.

ARTICLE 5 - - OBLIGATIONSAND RELIANCES

Section 5.1. RELATIONSHIP OF MORTGAGOR AND LENDER. The relationship between
Mortgagor and Lender is solely that of debtor and creditor, ana Lender has no fiductary or other
special relationship with Mortgagor, and no term or condition of aity <+f the Loan Agreement, the
Note, this Security Instrument and the other Loan Documents shall be censtrued so as to deem
the relationship between Mortgagor and Lender to be other than that of debtst and creditor.

Section 5.2. NoO RELIANCE ON LENDER. The general partners, memoers, managers,
principals and (if Mortgagor is a trust) beneficial owners of Mortgagor are experienced in the
ownership and operation of properties similar to the Property, and Mortgagor ana-Lender are
relying solely upon such expertise and business plan in connection with the ownership and
operation of the Property. Mortgagor is not relying on Lender’s expertise, business acumen or
advice in connection with the Property. Mortgagor acknowledges that Lender has examined and
relied on the experience of Mortgagor and its general partners, members, managers, principals
and (if Mortgagor is a trust) beneficial owners in owning and operating properties such as the
Property in agreeing to make the Loan, and will continue to rely on Mortgagor’s ownership of
the Property as a means of maintaining the value of the Property as security for payment and
* performance of the Obligations. Mortgagor acknowledges that Lender has a valid interest in
maintaining the value of the Property so as to ensure that, should Mortgagor default in the
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payment or the performance of the Obligations, Lender can recover the Obligations by a sale of
the Property.

Section 5.3. NoO LENDER OBLIGATIONS.

(@  Notwithstanding the provisions of Subsections 2.1(f), (k) and (I} or
Section 2.2, Lender is not undertaking the performance of (i) any obligations under the
Leases; or (ii) any obligations with respect to such agreements, contracts, certificates,
instruments, franchises, permits, trademarks, licenses and other documents.

(b) By accepting or approving anything required to be observed, performed or
fulfilied or to be given to Lender pursuant to this Security Instrument, the Loan
Agreeinent, the Note or the other Loan Documents, including, without limitation, any
officer's“rertificate, balance sheet, statement of profit and loss or other financial
statement, “Survey, appraisal, or insurance policy, Lender shall not be deemed to have
warranted, corsericed to, or affirmed the sufficiency, the legality or effectiveness of same,
and such acceptar:z¢ or approval thereof shall not constitute any warranty or affirmation
with respect thereto by Lender.

Section 5.4. RELIANCE. ' Mortgagor recognizes and acknowledges that in accepting the
Loan Agreement, the Note, this Security Instrument and the other Loan Documents, Lender is
expressly and primarily relying on the t::n and accuracy of the warranties and representations
set forth herein and in Article 4 of the Loan Agrsement without any obligation to investigate the
Property and notwithstanding any investigation of the Property by Lender; that such reliance
existed on the part of Lender prior to the date he1cof, that the warranties and representations are a
material inducement to Lender in making the Loan; and that Lender would not be willing to
make the Loan and accept this Security Instrument(in the absence of the warranties and
representations as set forth herein and in Article 4 of the Loan7xgreement.

ARTICLE 6 - - FURTHER ASSURANCES

Section 6.1. RECORDING OF SECURITY INSTRUMENT, ETC.. Mciigagor forthwith upon
the execution and delivery of this Security Instrument and thereafter, irori iime to time, will
cause this Security Instrument and any of the other Loan Documents creating-a’ien or security
interest or evidencing the Lien hereof upon the Property and each instrument of farther assurance
to be filed, registered or recorded in such manner and in such places as may be required by any
present or future law in order to publish notice of and fully to protect and perfect ihe Lien or
security interest hereof upon, and the interest of Lender in, the Property. Mortgagor will pay all
taxes, filing, registration or recording fees, and all expenses incident to the preparation,
execution, acknowledgment and/or recording of the Note, this Security Instrument, the other
Loan Documents, any note, deed of trust or mortgage supplemental hereto, any security
instrument with respect to the Property and any instrument of further assurance, and any
modification or amendment of the foregoing documents, and all federal, state, county and
municipal taxes, duties, imposts, assessments and charges arising out of or in connection with the
execution and delivery of this Security Instrument, any deed of trust or mortgage supplemental
hereto, any security instrument with respect to the Property or any instrument of further
assurance, and any modification or amendment of the foregoing documents, except where
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prohibited by law so to do. Mortgagor shall hold harmless and indemnify Lender, and its
successors and assigns, against any liability incurred by reason of the imposition of any tax on
the making or recording of this Security Instrument.

Section 6.2. FURTHER ACTS, ETC.. Mortgagor will, at the cost of Mortgagor, and
without expense to Lender, do, execute, acknowledge and deliver all and every such further acts,
deeds, conveyances, deeds of trust, mortgages, assignments, notices of assignments, transfers
and assurances as Lender shall, from time to time, reasonably require, for the better assuring,
conveying, assigning, transferring, and confirming unto Lender the Property and rights hereby
mortgaged, deeded, granted, bargained, sold, conveyed, confirmed, pledged, assigned, warranted
and transferred or intended now or hereafter so to be, or which Mortgagor may be or may
hereafter ecome bound to convey or assign to Lender, or for carrying out the intention or
facilitating te performance of the terms of this Security Instrument or for filing, registering or
recording this Security Instrument, or for complying with.all Legal Requirements. Mortgagor,
on demand from Lenider, will execute and deliver, and in the event Mortgagor shall fail to so
exccute and deliver ‘wiain five (5) Business Days after Lender’s written demand, hereby
authorizes Lender to execute in the name of Mortgagor or without the signature of Mortgagor to
the extent Lender may lawtu'l»~do so, one or more financing statements (including, without
limitation, initial financing statenents and amendments thereto and continuation statements)
with or without the signature of Mortgagor as authorized by applicable law, to evidence more
effectively the security interest of “ender in the Property. Mortgagor also ratifies its
authorization for Lender to have filed ary like initial financing statements, amendments thereto
and continuation statements, if filed prior to th2 date of this Security Instrument. Mortgagor
grants to Lender an irrevocable power of attuiriey coupled with an interest for the purpose of
exercising and perfecting any and all rights and remedies available to Lender at law and in
equity, including without limitation such rights and rénreries available to Lender pursuant to this
Section 6.2. To the extent not prohibited by applicabie i2w, Mortgagor hereby ratifies all acts
Lender has lawfully done in the past or shall lawfully do oi csuse to be done i the future by
virtue of such power of attorney.

Section 6.3. CHANGES IN TAX, OBLIGATIONS, CREDIT AND/1’GCUMENTARY STAMP

—
>
=
N

(a) If any law is enacted or adopted or amended after the date of this Security
Instrument which deducts the Obligations from the value of the Property for the purpose
of taxation or which imposes a tax, either directly or indirectly, on the Chligations or
Lender’s interest in the Property, then Mortgagor will pay the tax, with interest and
penalties thereon, if any, or at Lender’s option, reimburse Lender for the payment of the
tax, with interest and penalties thereon, if any; provided, that in no event shall Mortgagor
be obligated to pay any net income or franchise taxes imposed on Lender by any
Governmental Authority. If Lender is advised by counsel chosen by it that the payment,
or reimbursement to Lender (if paid by Lender), of the tax by Mortgagor or any other
Loan Party would be unlawful or taxable to Lender or unenforceable or provide the basis
for a defense of usury then Lender shall have the option by written notice of not less than
sixty (60) days to declare the Obligations immediately due and payable.

()  Mortgagor will not (i} claim or demand or be entitled to any credit or
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credits on account of the Obligations for any part of the Taxes assessed against the
Property, or any part thereof, or (ii) claim any deduction from the assessed value of the
Property, or any part thereof, for real estate tax purposes by reason of this Security
Instrument or the Obligations. If such claim, credit or deduction shall be required by law,
Lender shall have the option, by written notice of not less than sixty (60) days, to declare
the Obligations immediately due and payable.

(c)  If at any time the United States of America, any State thereof or any
subdivision of any such State shall require revenue or other stamps to be affixed to the
Note, this Security Instrument or any of the other Loan Documents or impose any other
tax or charge on the same, Mortgagor shall promptly pay for the same, with interest and
peaalties thereon, if any.

Sectiolrt4; SPLITTING OF MORTGAGE. This Security Instrument and the Note shall, at
any time until the CtVigations shall be indefeasibly paid in full, at the sole election of Lender, be
split or divided into two-Jr more notes and two or more security instruments, each of which shall
cover all or a portion of ine Property to be more particularly described therein. To that end,
Mortgagor, upon written request.<f Lender, shall promptly execute, acknowledge and deliver, or
cause to be executed, acknowledged-and delivered by the then owner of the Property, to Lender
and/or its designee or designees-substitute notes and security instruments in such principal
amounts, aggregating not more thai-the, then unpaid principal amount of the Note, and
containing terms, provisions and clauses 4imilar to those contained herein and in the Note, and
such other documents and instruments as may” be, required by Lender; provided, however, that (i)
the aggregate amount of interest payable under ihe substitute notes shall not exceed the aggregate
amount payable by Mortgagor under the Note, othei than to a de minimis extent, (i) Mortgagor’s
rights under the substitute documents and instrumerits skall not be reduced, other than to a de
minimis extent, and (iii) Lender’s obligations under the/substitute documents and instruments
shall not be increased, other than to a d¢ minimis extent

Section 6.5. REPLACEMENT DOCUMENTS. Upon receipt ¢fan affidavit of an officer of
Lender as to the loss, theft, destruction or mutilation of the Note c: any other Loan Document
- which is not of public record, and, in the case of any such mutilaticn, upon surrender and
cancellation of such Note or other Loan Document, Mortgagor shall issie, in lieu thercof, a
replacement Note or other Loan Document, dated the date of such lost, swlep, destroyed or
mutilated Note or other Loan Document in the same principal amount thereof an-gtherwise of
like tenor.

ARTICLE 7 - - DUE ON SALE/ENCUMBRANCE

Section 7.1. N0 TRANSFERS .

(a)  Except to the extent otherwise set forth in this Section 7 (including with
respect to Permitted Transfers), Mortgagor shall not permit or suffer any Transfer to occur unless
Lender shall consent thereto in writing.
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(b)  Notwithstanding anything to the contrary contained in Section 7.1(a), the
following Transfers (each, a “Permitted Transfer”) shall be permitted hereunder without the
consent of Lender, provided that no Event of Default is then continuing:

(1) Permitted Encumbrances;
(i)  Leases entered into pursuant to the terms hereof;

(iii)  Transfers of Permitted Transfer Interests by Permitted Transfer
Parties, for estate planning purposes, to the family members of Permitted Transfer
Parties (including, without limitation, the parents, spouses, siblings, children and
other lineal descendants of Permitted Transfer Parties, and the spouses of parents,
siblings, children and other lineal descendants of Permitted Transfer Parties);
provided that in each such case: (1) no Event of Default is then continuing,
{2) tize Guarantors are in compliance with the terms of Section 5(k) of the
Guarzat; (3) each Loan Party is Controlled by at least one (1) Key Person,
and (4) L ader shall receive not less than thirty (30) days prior written notice
of such propos.d-Transfer.

()  Lender shall not be required to demonstrate any actual impairment of its
security or any increased risk of 4efault hereunder in order to declare the Obligations
immediately due and payable upon a Tiedsfer in violation of this Section 7.1. This provision
shall apply to every Transfer regardiess of wiicther voluntary or not, or whether or not Lender
has consented to any previous Transfer.

(d)  Notwithstanding anything to {p¢ vontrary contained in this Section 7.1, (a)
no transfer (whether or not such transfer shall constitite a Transfer) shall be made to any
Prohibited Person, (b) in the event of any transfer (whether or-aot such transfer shall constitute a
Transfer), results in any Person and its Affiliates owning in-exeéss of five percent (5%) of the
ownership interest in a Restricted Party, Mortgagor shall provide to.Lender, not less than thirty
(30) days prior to such transfer, the name and identity of each propos=d transferee, together with
the names of its controlling principals, the social security number or =mployee identification
number of such transferee and controlling principals, and such transferée’s and controlling
principal’s home address or principal place of business, and home or business-te'rhone number.

Section 7.2. LENDER’S RIGHTS. Without obligating Lender to grant any conzsent under
Section 7.1 hereof, which Lender may grant or withhold in its sole discretion, Lencer reserves
the right to condition the consent required hereunder upon (a) a modification of the terms hercof
and of the Loan Agreement, the Note or the other Loan Documents; (b} an assumption of the
Loan Agreement, the Note, this Security Instrument and the other Loan Documents as so
modified by the proposed transferee, subject to the provisions of the Loan Agreement; (c)
payment of all of Lender’s expenses incurred in connection with such Transfer; (d) the proposed
transferee’s continued compliance with the representations and covenants set forth in the Loan
Agreement, as modified to reflect the proposed transferee’s organizational structure; (¢) the
proposed transferee’s ability to satisfy Lender’s then-current underwriting standards; or (f) such
other conditions as Lender shall determine in its reasonable discretion to be in the interest of
Lender, including, without limitation, the creditworthiness, reputation and qualifications of the
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transferee with respect to the Loan and the Property. Lender shall not be required to demonstrate
any actual impairment of its security or any increased risk of default hereunder in order to
declare the Obligations immediately due and payable upon a Transfer in violation of Section 7.1
hereof. The restrictions set forth in this Article 7 shall apply to every Transfer, other than any
Permitted Transfer, regardless of whether voluntary or not, or whether or not Lender has
consented to any previous Transfer. Any Transfer made in contravention of Section 7.1 shall be
null and void and of no force and effect. If any Transfer shall occur without the prior written
consent of Lender (if required hereunder) and otherwise in accordance with the terms and
provisions of this Security Instrument, then Lender, in its sole and absolute discretion, may
declare the Obligations to be immediately due and payable.

ARTICLE 8 - - RIGHTS AND REMEDIES UPON DEFAULT

Section ?.1) REMEDIES. Upon the occurrence and during the continuance of any Event
of Default, Mortgagor agrees that Lender may take such action, without notice or demand (unless
such notice or demard is expressly required pursuant to this Security Instrument or any other
Loan Document), as it dcéms advisable to protect and enforce its rights against Mortgagor and in
and to the Property to the extzr¢ permitted by applicable law, including, but not limited to, the
following actions, each of which ziiay be pursued concurrently or otherwise, at such time and in
such order as Lender may determine, in its sole discretion, without impairing or otherwise
affecting the other rights and remedies of Lender:

(a)  declare the Obligationsio be immediately due and payable;

(b)  institute proceedings, judicial or otherwise, for the complete foreclosure of
this Security Instrument under any applicable provision of law, in which case the Property or any
interest therein may be sold for cash or upon credit in ¢ne. or more parcels or in several interests
or portions and in any order or manner;

(c)  with or without entry, to the extent perpitied and pursuant {o the
procedures provided by applicable law, institute proceedings for th¢ pertial foreclosure of this
Security Instrument for the portion of the Obligations then due and nayable, subject to the
continuing lien and security interest of this Security Instrument for the balarce of the Obligations
not then due, unimpaired and without loss of priority;

(d)  sell for cash or upon credit the Property or any part thereof apa all estate,
claim, demand, right, title and interest of Mortgagor therein and rights of redemption thereof,
pursuant to power of sale or otherwise, at one or more sales, as an entirety or in parcels, at such
time and place, upon such terms and after such notice thereof as may be required or permitted by
law;

(€) institute an action, suit or proceeding in equity for the specific
performance of any covenant, condition or agreement contained herein, in the Note, in the Loan
Agreement or in the other Loan Documents;

() recover judgment on the Note either before, during or after any
proceedings for the enforcement of this Security Instrument or the other Loan Documents;
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(g)  apply for the appointment of a receiver, trustee, liquidator or conservator
of the Property, without notice and without regard for the adequacy of the security for the
Obligations and without regard for the solvency of Mortgagor, any guarantor, indemnitor with
respect to the Loan or of any Person liable for the payment and performance of the Obligations;

(h)  to the extent permitted by applicable law, the license granted to Mortgagor
under Section 2.2 hereof shall automatically be revoked and Lender may enter into or upon the
Property, either personally or by its agents, nominees or attorneys and dispossess Mortgagor and
its agents and servants therefrom, without liability for trespass, damages or otherwise and
exclude Mortgagor and its agents or servants wholly therefrom, and take possession of all books,
records and-accounts relating thereto and Mortgagor agrees to surrender possession of the
Property and-of such books, records and accounts to Lender upon demand, and thereupon Lender
may (i) use, Op<rate, manage, control, insure, maintain, repair, restore and otherwise deal with all
and every part of ihi Property and conduct the business thereat; (ii) complete any construction on
the Property in such manner and form as Lender deems advisable; (iii) make alterations,
additions, renewals, replacements and improvements to or on the Property; (iv) exercise all rights
and powers of Mortgagor with respect to the Property, whether in the name of Mortgagor or
otherwise, including, without Jiinitation, the right to make, cancel, enforce or modify Leases,
obtain and evict tenants, and demand, sue for, collect and receive all Rents of the Property and
every part thereof; (v) require Moiigagor to pay monthly in advance to Lender, or any receiver
appointed to collect the Rents, the fair and reasonable rental value for the use and occupation of
such part of the Property as may be occupi:d by Mortgagor; (vi) require Mortgagor to vacate and
surrender possession of the Property to Lende: or to such receiver and, in default thereof,
Mortgagor may be evicted by summary proceedirgs or otherwise; and (vii) apply the receipts
from the Property to the payment of the Obligaticns; in such order, priority and proportions as
Lender shall deem appropriate in its sole discretion” nfter deducting therefrom all expenses
(including reasonable attorneys’ fees) incurred in connertion with the aforesaid operations and
all amounts necessary to pay the Taxes, Insurance Premiun's and other expenses in connection
with the Property, as well as just and reasonable compensatici<for the services of Lender, its
counsel, agents and employees;

(i) either with or without taking possession of the Property, demand, sue for,
settle, compromise, collect, and give acquittances for all Rents, issues, incone nd profits of and
from the Property and pursue all remedies for enforcement of the Leases and’a’i the landlord's
rights therein and thereunder;

() proceed in its own name or in the name of Mortgagor in respect of any
claim, suit, action or proceeding relating to the rejection of any Lease, including, without
limitation, the right to file and prosecute, to the exclusion of Mortgagor, any proofs of claim,
complaints, motions, applications, notices and other documents, in any case in respect of the
lessee under such Lease under any applicable existing or future Debtor Relief Law and
applicable law (IF THERE SHALL BE FILED BY OR AGAINST MORTGAGOR A
PETITION UNDER ANY DEBTOR RELIEF LAW, AND MORTGAGOR, AS LESSOR
UNDER ANY LEASE, SHALL DETERMINE TO REJECT SUCH LEASE PURSUANT
TO ANY APPLICABLE PROVISION OF ANY DEBTOR RELIEF LAW, THEN
MORTGAGOR SHALL GIVE LENDER NOT LESS THAN TEN (10) DAYS’ PRIOR
NOTICE. OF THE DATE ON WHICH MORTGAGOR SHALL APPLY TO THE

36
ACTIVE 45574664v8



1930145102 Page: 38 of 62

UNOFFICIAL COPY

BANKRUPTCY COURT FOR AUTHORITY TO REJECT THE LEASE. LENDER
SHALL HAVE THE RIGHT, BUT NOT THE OBLIGATION, TO SERVE UPON
MORTGAGOR WITHIN SUCH TEN-DAY PERIOD A NOTICE STATING THAT
() LENDER DEMANDS THAT MORTGAGOR ASSUME AND ASSIGN THE LEASE
TO LENDER PURSUANT TO ANY APPLICABLE PROVISION OF ANY DEBTOR
RELIEF LAW, AND (II) LENDER COVENANTS TO CURE OR PROVIDE ADEQUATE
ASSURANCE OF FUTURE PERFORMANCE UNDER THE LEASE. IF LENDER
SERVES UPON MORTGAGOR THE NOTICE DESCRIBED IN THE PRECEDING
SENTENCE, THEN MORTGAGOR SHALL NOT SEEK TO REJECT THE LEASE
AND SHALL COMPLY WITH THE DEMAND PROVIDED FOR IN CLAUSE (I) OF
THE PRECEDING SENTENCE WITHIN THIRTY (30) DAYS AFTER THE NOTICE
SHALL HAVE BEEN GIVEN, SUBJECT TO THE PERFORMANCE BY LENDER OF
THE COVENANT PROVIDED FOR IN CLAUSE(I) OF THE PRECEDING
SENTENCE);

(k) ‘exercise any and all rights and remedies granted to a secured party upon
default under the UCC;-including, without limiting the generality of the foregoing: (i) the right
to take possession of the Persopil Property, or any part thereof, and to take such other measures
as Lender may deem necessary for the care, protection and preservation of the Personal Property,
and (i) request Mortgagor at its expexise to assemble the Personal Property and make it available
to Lender at a convenient place acceptib)z to Lender (at the Real Property if tangible property).
Any notice of sale, disposition or other intended action by Lender with respect to the Personal
Property sent to Mortgagor in accordance with the provisions hereof at least five (5) Business
Days prior to such action, shall constitute comm¢reially reasonable notice to Mortgagor (unless a
longer notice period is required by applicable law ancl’such period cannot be waived);

1) apply any sums then deposited or/held in escrow or otherwise by or on
behalf of Lender in accordance with the terms of the Loan Agreement, this Security Instrument
or any other Loan Document to the payment of the followisg items in any order in its
uncontrolled discretion:

(1) Taxes;

(i)  Insurance Premiums;

(iii)  Interest on the unpaid principal balance of the Note;

(iv)  Amortization of the unpaid principal balance of the Note;

(v)  All other sums payable pursuant to the Note, the Loan Agreement,
this Security Instrument and the other Loan Documents, including, without limitation, advances
made by Lender pursuant to the terms of this Security Instrument; or

(m) require Mortgagor to pay monthly in advance to Lender or any receiver
appointed to collect the Rents, the fair and reasonable rental value for the use and occupation of
any portion of the Property occupied by Mortgagor, and require Mortgagor to vacate and
surrender possession of the Property to Lender or to such receiver, and, in default thereof, evict
Mortgagor by summary proceedings or otherwise;
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(n)  pursue such other rights and remedies as may be available at law or in
equity or under the UCC, including the right to receive and/or establish a lock box for all Rents
and proceeds from the Intangibles and any other receivables or rights to payments of Mortgagor
relating w the Property; or

(o)  apply the undisbursed balance of any deposit together with interest
thereon, to the payment of the Obligations in such order, priority and proportions as Lender shall
deem to be appropriate in its discretion.

In the event of a sale, by foreclosure or otherwise, of less than all of the Property, this Security
Instrument shall continue as a Lien and security interest on the remaining portion of the Property
unimpairzd.aad without loss of priority.

Secticm'?:2.  APPLICATION OF PROCEEDS.  Upon the occurrence and during the
continuance of ai “vent of Default, the purchase money, proceeds and avails of any disposition
of the Property, and or uny part thereof, or any other sums collected by Lender pursuant to the
Note, this Security Instriiient or the other Loan Documents, may be applied by Lender to the
payment of the Obligations in such priority and proportions as Lender in its discretion shall deem
proper.

Section 8.3, RIGHT TO CURF DEFAULTS.

(@)  Upon the occurrence and during the continuance of any Event of Default,
Lender may, but without any obligation to dc.so.and without notice to or demand on Mortgagor,
and without releasing Mortgagor from any obligation hereunder, make any payment or do any
act that 1s the subject of such Event of Default in sucli manner and to such exient as Lender may
deem necessary to protect the security hereof. Lender'is’ authorized to enter upon the Property
for such purposes, or appear in, defend, or bring any action orproceeding to protect its interest in
the Property or to foreclose this Security Instrument or collect the Obligations, and the cost and
expense thereof (including reasonable attorneys’ fees to the =xient permitted by law), with
interest as provided in this Section 8.3, shall constitute a portion of {z¢ Obligations and shall be
due and payable to Lender upon demand. All such costs and expense: incurred by Lender in
remedying such Event of Default or in appearing in, defending, or bringirg any such action or
proceeding shall bear interest at the Default Rate, for the period after notice fiom Lender that
such cost or expense was incurred to the date of payment to Lender. All such costs-and expenses
incurred by Lender together with interest thereon calculated at the Default Rate shallbe deemed
to constitute a portion of the Obligations and be secured by this Security Instrument and the other
Loan Documents and shall be due and payable within ten (10) days of demand by Lender
therefor.

(b)  Neither Lender’s nor any receiver’s entry upon and taking possession of
all or any part of the Property and Collateral, nor any collection of rents, issues, profits,
insurance proceeds, condemnation proceeds or damages, other security or proceeds of other
security, or other sums, nor the application of any collected sum to the Obligations, nor the
exercise or failure to exercise of any other right or remedy by Lender or any receiver shall cure
or waive any breach, Event of Default or notice of default under this Security Instrument, or
nullify the effect of any notice of default or sale (unless the Obligations then due has been paid

38
ACTIVE 45574664v8



1930145102 Page: 40 of 62

UNOFFICIAL COPY

and all obligations secured by this Security Instrument performed and Mortgagor has cured all
other defaults), or impair the status of the sccurity, or prejudice Lender in the exercise of any
right or remedy, or be construed as an affirmation by Lender of any tenancy, lease or option or a
subordination of the Lien of this Security Instrument.

Section 8.4. ACTIONS AND PROCEEDINGS. Lender has the right to appear in and defend
any action or proceeding brought with respect to the Property and to bring any action or
proceeding, in the name and on behalf of Mortgagor, which Lender, in its discretion, decides
should be brought to protect its interest in the Property. Lender shall, at its option, be subrogated
to the Lien of any mortgage or other security instrument discharged in whole or in part by the
Obligations, and any such subrogation rights shall constitute additional security for the payment
of the Obligat.ons.

Sectiond.5. RECOVERY OF SUMS REQUIRED TO BE PAID. During the continuance of an
Event of Default, Lzader shall have the right from time to time to take action to recover any sum
or sums which constituts a part of the Obligations as the same become due, without regard to
whether or not the balanrz-of the Obligations shall be due, and without prejudice to the right of
Lender thereafter to bring ai action of foreclosure, or any other action, for an Event of Default
existing at the time such earlie acticn was commenced.

Section 8.6. EXAMINATION O BOOKS AND RECORDS. At reasonable times and upon
reasonable prior notice, Lender, its agen*s, accountants and attorneys shall have the right to
examine the records, books, management and-uther papers of Mortgagor which reflect upon its
financial condition, at the Property or at any ¢ffic= regularly maintained by Mortgagor where the
books and records are located. Lender and its agents shall have the right to make copies and
extracts from the foregoing records and other papers 11 addition, at reasonable times and upon
reasonable notice, Lender, its agents, accountants and «itormeys shall have the right to examine
and audit the books and records of Mortgagor pertaining to t5c-income, expenses and operation
of the Property during reasonable business hours at any office.of Mortgagor where the books and
records are located. This Section 8.6 shall apply throughout th= term of the Note and without
regard to whether an Event of Default has occurred or is continuing.

Section 8.7. OTHER RiGHTS, E1C..

(@)  The failure of Lender to insist upon strict performance of‘ary term hereof
shall not be deemed to be a waiver of any term of this Security Instrument. Mortgagar shall not
be relieved of Mortgagor’s obligations hereunder by reason of (i) the failure of Lender to comply
with any request of Mortgagor or any guarantor or indemnitor with respect to the Loan to take
any action to foreclose this Security Instrument or otherwise enforce any of the provisions hereof
or of the Note or the other Loan Documents, (ii) the release, regardless of consideration, of the
whole or any part of the Property, or of any person liable for the Obligations or any portion
thereof, or (iii) any agreement or stipulation by Lender extending the time of payment or
otherwise modifying or supplementing the terms of the Note, this Security Instrument or the
other Loan Documents.

(b)  Itis agreed that the risk of loss or damage to the Property is on Mortgagor,
and Lender shall have no liability whatsoever for decline in value of the Property, for failure to
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maintain the Policies, or for failure to determine whether-insurance in force is adequate as to the
amount of risks insured. Possession by Lender shall not be deemed an election of judicial relief,
if any such possession is requested or obtained, with respect to any Property or collateral not in
Lender’s possession.

(¢)  Lender may resort for the payment of the Obligations to any other security
held by Lender in such order and manner as Lender, in its discretion, may clect. Lender may
take action to recover the Obligations, or any portion thereof, or to enforce any covenant hereof
without prejudice to the right of Lender thereafter to foreclose this Security Instrument. The
rights of Lender under this Security Instrument shall be separate, distinct and cumulative and
none shall be given effect to the exclusion of the others. No act of Lender shall be construed as
an election tc proceed under any one provision herein to the exclusion of any other provision.
Lender shall roi, be limited exclusively to the rights and remedies berein stated but shall be -
entitled to every right and remedy now or hereafier afforded at law or in equity.

Section 8.8. “R:G4UT TO RELEASE ANY PORTION OF THE PROPERTY. Lender may release
any portion of the Propeity for such consideration as Lender may require without, as to the
remainder of the Property, it 2y~ way impairing or affecting the Lien or priority of this Security
Instrument, or improving the positivn of any subordinate lienholder with respect thereto, except
to the extent that the Obligations chall have been reduced by the actual monetary consideration,
if any, received by Lender for such 1cicase, and may accept by assignment, pledge or otherwise
any other property in place thereof as Lender may require without being accountable for so doing
to any other lienholder. This Security Instrunien shall continue as a Lien and security interest in
the remaining portion of the Property.

Section 8.9. VIOLATION OF Laws. If the Property is not in material compliance with
Legal Requirements, then Lender may impose addiicn2l requirements upon Mortgagor in
connection with such non-compliance, including, without limitation, monetary reserves or
financial equivalents, until such time as Mortgagor complies with the Legal Requirements.

Section 8.10. RECOURSE AND CHOICE OF REMEDIES.  Notwithstanding  any  other
provision of this Security Instrument or the Loan Agreement, o the extent permitted by
applicable law, Lender and other Indemnified Parties are entitled to enforée the obligations of
Mortgagor and any guarantor and/or indemnitor with respect to the Loan witnout-first resorting
to or exhausting any security or collateral and without first having recourse to tlie Mote or any of
the Property, through foreclosure or acceptance of a deed in lieu of foreclosure or vth=wise, and
in the event Lender commences a foreclosure action against the Property, Lender is entitled to
pursue a deficiency judgment with respect to such obligations against Mortgagor and any
guarantor and/or indemnitor with respect to the‘Loan. A separate action or actions may be
brought and prosecuted against Mortgagor pursuant to the terms of this Security Instrument,
whether or not action is brought against any other Person or whether or not any other Person is
joined in the action or actions. I[n addition, Lender shall have the right but not the obligation to
join and participate in, as a party if it so elects, any administrative or judicial proceedings or
actions initiated in connection with any matter addressed in the Environmental Indemnity.
Notwithstanding anything to the contrary in this Section, nothing in this Section shall give
Lender any rights against any guarantor or indemnitor which are not expressly set forth in a
written agreement made by such guarantor or indemnitor to and for the benefit of Lender.
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Section 8.11. RIGHT OF ENTRY. In addition to any other rights or remedies granted
under this Security Instrument, Lender and its agents, shall have the right to enter and inspect the
Property at any reasonable time during the term of this Security Instrument. The cost of such
inspections or audits shall be borne by Mortgagor should Lender determine that an Event of
Default shall have occurred and shall be continuing, including the cost of all follow up or
additional investigations or inquiries deemed reasonably necessary by Lender. The cost of such
inspections, if not paid for by Mortgagor following demand, may be added to the principal
balance of the sums due under the Note and this Security Instrument and shall bear interest
thereafter until paid at the Default Rate.

ARTICLE 9 - - CASUALTY AND CONDEMNATION

Section9.1. Casualty and Condemnation.

(a)~ < If the Property shall be damaged or destroyed, in whole or in part, by fire
or other casualty (a-“Casualty”) or if Mortgagor shall have knowledge of the actual or
threatened, in writing, cominencement of any condemnation or eminent domain proceeding that
would affect the Real Propérty for any portion thereof) (a “Condemnation”), then Morigagor
shall give prompt written notice thereof to Lender and, with respect to a Condemnation, shall
deliver to Lender copies of any ar.d ail papers served in connection with such Condemnation.

(b)  Lender may particirate in any proceedings for any taking by any public or
quasi-public authority accomplished through 2-Condemnation or any transfer made in lieu of or
in anticipation of a Condemnation (which transfer in licu and Condemnation are collectively
referred to as a “Taking”) to the extent permited by law. Upon Lender’s written request,
Mortgagor shall deliver to Lender all instruments requssted by it to permit such participation.
Mortgagor shall, at its expense, diligently prosecute ary such proceedings, and shall consult with
Lender, its attorneys and experts, and cooperate with them in-the carrying on or defense of any
such proceedings. Mortgagor shall not consent or agree to 2. Taking without the prior written
consent of Lender in each instance, which consent shall 1ot be unreasonably withheld,
conditioned, or delayed in the case of a Taking of an insubstantial por.ien of the Land.

(c)  Subject to the terms of Section 9.2, all Insurance Proceuds and all awards
or payments payable on account of a Taking (“Award”), and all causes-of action, claims,
compensation, awards and recoveries for any other damage, injury, or loss or diraizution in value
of the Real Property, are hereby assigned, transferred and set over to and shall be peic to Lender.
Mortgagor agrees to execute and deliver from time to time such further instruments-as may be
reasonably requested by Lender to confirm the foregoing assignment to Lender. Mortgagor
hereby irrevocably constitutes and appoints Lender as the attorney-in-fact of Mortgagor (which
power of attorney shall be irrevocable so long as any of the Obligations is outstanding, shall be
deemed coupled with an interest, and shall survive the voluntary or involuntary dissolution of
Mortgagor), with full power of substitution, subject to the terms of Section 9.2, to settle for,
collect and receive all Insurance Proceeds and/or any Award and any other awards, damages,
Insurance Proceeds, payments or other compensation from the parties or authorities making the
same, to appear in and prosecute any proceedings therefor and to give receipts and acquittance
therefor; provided that Lender shall not exercise such power of attorney except either when an
Event of Default exists or when Mortgagor has failed to take any of the actions described in this
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sentence after a reasonable period of time has passed following receipt of written notice from
Lender of its intent to use such power to take the action.

(d)  If Lender applies an Award to the Obligations pursuant to and in
accordance with Section 9.2, then Lender shall be entitled to allocate out of the Award for the
purpose of paying accrued unpaid interest on the Note interest at the rate or rates provided in the
Note and shall not be limited to the interest paid on an Award by the condemning authority.
Mortgagor shall use all commercially reasonable efforts to cause any Award that is payable to
Mortgagor to be paid directly to Lender, and if any such Award is nevertheless paid to
Mortgagor, then Mortgagor shall promptly remit such Award to Lender to be held and applied in
accordance with the terms of this Security Instrument. If the Real Property (or any portion
thereof) is'sold, through foreclosure or deed-in-lieu thereof, prior to the receipt by Lender of the
Award, then‘Lzader shall have the right, whether or not a deficiency judgment on the Note (to
the extent penisitied in the Note or herein) shall have been sought, recovered or denied, to
receive the Award, Or'a portion thereof, to the extent sufficient to pay the unpaid portion, if any,
of the Obligations.

(¢)  The experses incurred by Lender in the adjustment and collection of the
Insurance Proceeds or any Award-shall become part of the Obligations and be secured hereby
and shall be reimbursed by Moitgaror to Lender within ten (10) days after written demand
therefor or, at Lender’s election, deduzied by and reimbursed to Lender from such Insurance
Proceeds or Award, as applicable.

Section 9.2. USE OF INSURANCE PROCEEDS OR AWARD.

(@)  Incase of loss or damages covefed.by any of the Policies and in case of an
Award for any Taking, the following provisions shall apply:

(i) In the event of a Casualty that ases not exceed fifteen percent
(15%) of the FMV, Mortgagor may settle and adjust any claim without the consent of Lender
and agree with the insurance company or companies on the amour? to be paid upon the loss;
provided that such adjustment is carried out in a competent and timely manner. In such case,
Mortgagor is hereby authorized to collect and receive any such Insurance Praceads.

(i)  In the event of a Casualty that exceeds fifteen perecri (15%) of the
FMYV, then and in that event Lender may settle and adjust any claim, provided, hoviever, that any
final agreement with the insurance company or companies of the amount to be paid for the
Casualty shall be subject to the approval of Mortgagor as hereinafter provided. In any such case,
the Insurance Proceeds shall be due and payable solely to Lender and held in escrow by Lender
in accordance with the terms of this Security Instrument. Mortgagor shall have the right to
participate in the settlement discussions with the applicable insurance company or companies, or
applicable authorities, and Lender shall keep Mortgagor apprised of all material settlement offers
and discussions and the results thereof. Lender shall provide ten (10) Business Days advance
written notice to Mortgagor of the terms and amount of any proposed final agreement on any
such claim (such proposed final amount, the “Lender Approved Settlement Amount”). If
Mortgagor disapproves of Lender’s settlement of the claim on such terms and at such amount,
Mortgagor must furnish written notice of such disapproval (any such notice, an “Arbitration
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Notice”) to Lender within ten (10) Business Days after Mortgagor’s receipt of Lender’s notice,
such notice of disapproval by Mortgagor to state Mortgagor’s election to implement the
arbitration procedure set forth in this Section 9.2. Mortgagor’s failure to furnish notice of
disapproval prior to the expiration of such ten (10) Business Day period shall constitute and be
deemed Mortgagor’s consent and approval to Lender’s settlement of the applicable claim for an
amount not less than the Lender Approved Settlement Amount.

(ili)  Intentionally omitted.

(iv)  Inthe event of (A) a Taking for which the Award is equal to or less
than fifteen percent (15%) of the FMV or (B) in the event of a Casualty where the loss is in an
aggregate -amount equal to or less than thirty percent (30%) of the FMV, and (1) no Event of
Default exists and (2) all necessary government approvals will be obtained to allow the
rebuilding ana-iedecupancy of the Improvements, but only as required to restore the Real
Property to the cond:tion immediately prior to the Casualty or Taking, or the demolition of the
Improvements, as thease may be (the “Condition of the Real Property”), then, and only then,
the Insurance Proceeds.czihe Award (after reimbursement of any expenses incurred by Lender)
shall be applied in the maanzr-set forth below and disbursed to Mortgagor for the cost of
restoring, repairing, replacing, rebuilding, or demolishing the Real Property (or any portion
thereof), as the case may be, to the Condition of the Real Property (collectively the “Repair
Work”) subject to the Casualty or Taking. Mortgagor hereby covenants and agrees to
commence and diligently to prosecute ine Repair Work; provided always, that Mortgagor shall
pay all costs (and if required by Lender, Mortgagor shall deposit the total thereof with Lender in
advance) of the Repair Work in excess of the-nzi Insurance Proceeds or Award made available
pursuant to the terms hereof.

(v)  Except as otherwise provided in this Security Instrument, in the
event of any Casualty or Taking, the Mortgagor shall (aj delivei to the Lender within ninety {90)
days of the occurrence of any Casualty or Taking a written notice of its election to restore or
demolish the portion of the Improvements affected by the Casuaity or Taking in accordance with
the terms and provisions of subsection (iv) above, and (b) actually ceimmence such restoration or
demolition, as the case may be, within one-hundred fifty (150) days o the occurrence of any
Casualty or Taking, in which case the provisions governing the disbursement of thé Insurance
Proceeds or Award to Mortgagor set forth in subsection (iv) above shaii apply; provided,
however, if Mortgagor fails to timely make such election and commence such restoration or
demolition, as the case may be, within one-hundred fifty (150) days of the occuirznge of any
such Casualty or Taking, Lender may elect in its absolute sole discretion and without regard to
the adequacy of the security for the Obligations, to (A) apply the Insurance Proceeds collected
upon any Casualty or Award collected upon any Taking to the payment of the Obligations in
accordance with the Note and the Loan Agreement with or without accelerating the Maturity
Date of the Note and declaring the entire outstanding Obligations to be immediately due and
payable, or (B) require Mortgagor to commence such restoration or demolition, as the case may
be, of the affected Improvements or demolish the same and hold the Insurance Proceeds or
Award proceeds and make them available to Mortgagor for the cost of the Repair Work or
demolition costs, as the case may be, in the manner set forth below.

43

ACTIVE 45574664v8



1930145102 Page: 43 of 62

UNOFFICIAL COPY

(vi)  Inthe event Mortgagor is either entitled to disbursements from the
Insurance Proceeds or Award proceeds held by Lender or Lender elects to make such proceeds
available to Mortgagor for the Repair Work, such proceeds shall be disbursed to Mortgagor for
costs and expenses incurred by Mortgagor for the Repair Work following (A) the receipt by
Lender of a written request from Mortgagor for disbursement and a certification by Mortgagor to
Lender that the applicable portion of the Repair Work has been completed or will be completed
with the proceeds of the subject disbursement, (B) the delivery to Lender of invoices, receipts or
other evidence verifying the cost of performing the applicable portion of the Repair Work, and
(C) for disbursement requests in excess of $10,000.00 with respect to any single portion of the
Repair Work, or for any single portion of the Repair Work that is structural in nature, delivery to
Lender of (1) affidavits, conditional lien waivers or other evidence reasonably satisfactory to
Lender showing that all materialmen, laborers, subcontractors and any other parties who might
or could claim siatutory or common law liens and are furnishing or have furnished material or
labor to the Rea! Property (or any portion thercof) have been, or upon receipt of the payment
described in such atfidavit or conditional lien waiver will have been, paid all amounts due for
labor and materials furaished to the Real Property (or any portion thereof) through the date
covered by such draw-icquest, less any retainage, and (2) a certification from an inspecting
architect, engineer or other thiid-party reasonably acceptable to Lender describing the completed
portion of the Repair Work and vérifying its completion and cost. Lender shall not be required
to make any such advances morc iizquently than one time in any calendar month unless
otherwise agreed to between Mortgagor and Lender. For Repair Work or demolition which is
anticipated to cost in excess of $50,000.6¢, Lender may, in any event, require that all plans and
specifications for the Repair Work be sabn itted to and approved by Lender prior to
" commencement of the Repair Work (which aupioval shall not be unreasonably withheld or
delayed). In no event shall Lender assume any vty or obligation for the adequacy, form or
content of any such plans and specifications, nor for th rzrformance, quality or workmanship of
any Repair Work. With respect to disbursements to be wade by Lender, no payment made prior
to the final completion of the Repair Work shall exceed nin’ty percent (90%) of the cost of the
Repair Work performed from time to time (except that a contracinz or subcontractor may be paid
its share of any retainage upon such contractor’s or subcontractor’s completion of its entire
portion of the Repair Work and its execution and delivery to Mortgagor (with copies to Lender)
of all applicable lien waivers and/or lien releases); funds other than Insurance Proceeds or the
Award shall be disbursed prior to disbursement of such proceeds; and ut all times, the
undisbursed balance of such proceeds remaining in the hands of Lender, tegeter with funds
deposited for the Repair Work or irrevocably committed to the satisfaction of Lencer by or on
behalf of Mortgagor for the Repair Work, shall be at Jeast sufficient in the reasonatle judgment
of Lender to pay for the cost of completion of the Repair Work, free and clear of all liens or
claims for lien. Any surplus which may remain out of the Insurance Proceeds or Award held by
Lender after payment of the costs of the Repair Work shall be paid to Mortgagor or, if an Event
of Default exists, shall in the sole and absolute discretion of Lender, be retained by Lender and
applied to payment of the Obligations or paid to the party or parties legally entitled to such
surplus.

(vi) If Mortgagor delivers -an Arbitration Notice to Lender, then
Mortgagor and Lender shall, within five (5) Business Days after Lender’s receipt of any such
notice, jointly designate an independent and unaffiliated individual who has not less than ten (10)
years’ experience with respect to settlement of claims resulting from casualties in respect of
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properties similar to the Real Property. Not later than five (5) Business Days after such joint
designation of such individual, Mortgagor and Lender shall submit to such individual their
separate determinations of the commercially reasonable settlement amount for the applicable
Casualty together with any documentation and other backup therefor and shall simultaneously
therewith provide a copy of such submission to the other party. The individual so appointed
shall review the applicable submissions and within ten (10) days after such individual’s
designation either select one of the submitted settlement amounts or an amount in between the
submitted setflement amounts as more accurately reflective of the commercially reasonable
settlement amount. Notice of such selection shall be furnished to Mortgagor and Lender by the
applicable individual prior to the expiration of such ten-day period. Upon such selection, Lender
shall be authorized to settle the applicable claim for an amount not less than the settlement
amount so sciected without any further right of consent of Mortgagor. '

(viii) In the event that Mortgagor and Lender are unable to agree on one
individual to act as abitrator within the five (5) Business Day period following Lender’s receipt
of the Arbitration Noticc #s contemplated under Section 9.2(a)(vii) above, then, in such case, the
procedure set forth in this subsection (viii) shall be observed in lieu thereof. Not later than five
(5) Business Days after Lendcr’s receipt of an Arbitration Notice, Mortgagor and Lender shall
each designate an independent ard wnaffiliated individual who has not less than ten (10) years’
experience with respect to settlemeat of claims resulting from casualties in respect of properties
similar to the Real Property and notify the other party of such appointment by identifying the
appointee. Not later than five (5) Busircss Days after both arbitrators are appointed, the two
selected arbitrators shall select a third arpitrator who shall also be an independent and
unaffiliated individual who has not less than ten{11) years’ experience with respect to settlement
of claims resulting from casualties in respect of properties similar to the Real Property, such
selection to take place within five (5) Business Davs after such arbitrator’s appomtment.
Mortgagor and Lender shall submit to such third arbitra‘s: their separate determinations of the
commercially reasonable settlement amount together with aly cocumentation and other backup
therefor and shall simultaneously therewith provide a copy of suc!t submission to the other party.
The third arbitrator so appointed shall review the applicable subriissions and within ten (10)
days afler such individual’s designation either select one of the submitter settlement amounts or
an amount in between the submitted settlement amounts as more accurately reflective of the
commercially reasonable settlement amount. Notice of such selection thal' he furnished to
Mortgagor and Lender by the applicable individual prior to the expiration of such iei-day period.
Upon such selection, Lender shall be authorized to settle the applicable claim fof dn'amount not
less than the settlement amount so selected without any further right of consent of Marigagor.

(ix)  Time shall be of the essence with respect to the performance of any
and all rights and obligations under this Section 9.2. The decisions of the arbitrator(s), if any,
engaged under this Section 9.2, shall be final and binding and may not be appealed to any court
of competent jurisdiction or otherwise except upon a claim of fraud or corruption. All of the
reasonable, actual costs and expenses of the arbitrator(s), if any, engaged under this Section 9.2,
shall be the sole responsibility of Mortgagor.

(x)  Notwithstanding anything to the contrary contained herein, the
Insurance Proceeds or Award disbursed to Mortgagor in accordance with the terms and
provisions of this Security Instrument shall be reduced by the reasonable costs (if any) incurred
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by Lender in the adjustment and collection thereof and by the reasonable costs incurred by
Lender of paying out such proceeds (including, without limitation, reasonable attomeys’ fees and
costs paid to third parties for inspecting the Repair Work and reviewing the plans and
specifications therefor).

(b)  If Mortgagor undertakes the Repair Work, then Mortgagor shall promptly
and diligently, at Mortgagor’s sole cost and expense and regardless of whether the Insurance
Proceeds or Award, as applicable, shall be sufficient for the purpose, complete the Repair Work
to restore the Real Property as nearly as possible to its value, condition and character
immediately prior to the Casualty or Taking in accordance with the foregoing provisions.

(¢)  Any partial reduction in the Obligations resulting from Lender’s
application ¢f 2y sums received by it under this Section 9.2 shall take effect only when Lender
actually receives such sums and elects to apply such sums to the Obligations and, in any event,
the unpaid portion ©fthe Obligations shall remain in full force and effect and Mortgagor shall
not be excused in the payinent thereof. : :

APRTICLE 10 - - INDEMNIFICATION

Section 10.1. GENERAL INDEMNIFICATION.  Mortgagor shall, at its sole cost and
expense, protect, defend, indemnify, r12ase and hold harmless the Indemnified Parties from and
against any and all Losses imposed upo or incurred by or asserted against any Indemnified
Parties and directly or indirectly arising out ofer in any way relating to any one or more of the
following: (a) ownership of this Security Instrument, the Property or any interest therein or
receipt of any Rents; (b) any amendment to, or restmicturing of, the Obligations, and the Note,
the Loan Agreement, this Security Instrument, or any other Loan Documents; (c) any and all
lawful action that may be taken by Lender in connecticn with the enforcement of the provisions
of this Security Instrument or the Loan Agreement or thz Note or any of the other Loan
Documents, whether or not suit is filed in connection with same, or in connection with
Mortgagor, any guarantor or indemnitor and/or any partner, joint verturer or shareholder thereof
becoming a party to a voluntary or involuntary federal or state bankriptcy, insolvency or similar
proceeding; (d) any accident, injury to or death of persons or loss of cr damage to property
occurring in, on or about the Property or any part thereof or on the adjoining sidewalks, curbs,
adjacent property or adjacent parking areas, streets or ways; (¢) any use, noius< o condition in,
on or about the Property or any part thereof or on the adjoining sidewalks, <1zhs, adjacent
property or adjacent parking areas, streets or ways; (f) any failure on the part ot Moitgagor to
perform or be in compliance with any of the terms of this Security Instrument; (g) performance
of any labor or services or the furnishing of any materials or other property in respect of the
Property or any part thereof; (h) the failure of any person to file timely with the Internal Revenue
Service an accurate Form 1099-B, Statement for Recipients of Proceeds from Real Estate,
Broker and Barter Exchange Transactions, which may be required in connection with this
Security Instrument, or to supply a copy thereof in a timely fashion to the recipient of the
proceeds of the transaction in’connection with which this Security Instrument is made; (i) any
failure of the Property to be in compliance with any Legal Requirements; (j) the enforcement by
any Indemnified Party of the provisions of this Article 10; (k) any and all claims and demands
whatsoever which may be asserted against Lender by reason of any alleged obligations or
undertakings on its part to perform or discharge any of the terms, covenants, or agreements
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contained in any Lease; (1) the payment of any commission, charge or brokerage fee to anyone
claiming through Mortgagor which may be payable in connection with the funding of the Loan;
or (m) any misrepresentation made by Mortgagor in this Security Instrument or any other Loan
Document. Notwithstanding the foregoing, the Mortgagor shall have no obligation to any
Indemnified Person for any Losses to the extent arising from the gross negligence or willful
misconduct of such Indemnified Person as determined in a final, non-appealable decision of a
court of competent jurisdiction or of an arbitration panel. Any amounts payable to Lender by
reason of the application of this Section 10.1 shall become immediately due and payable and
shall bear interest at the Default Rate from the date loss or damage is sustained by Lender until
paid.

Section 10.2. MORTGAGE AND/OR INTANGIBLE TAX. Mortgagor shall, at its sole cost
and expensc, miotect, defend, indemnify, release and hold harmless the Indemnified Parties from
and against any and all Losses imposed upon or incurred by or asseried against any Indemnified
Parties and directly <r indirectly arising out of or in any way relating to any tax on the making
and/or recording of tnjs Security Instrument, the Note or any of the other Loan Documents, but
excluding any income;fianchise or other similar taxes.

Section 10.3. ERISA’INDZMNIFICATION. Mortgagor shall, at its sole cost and expense,
protect, defend, indemnify, releaze 2nd hold harmless the Indemnified Parties from and against
any and all Losses (including, without limitation, reasonable attorneys’ fees and costs incurred in
the investigation, defense, and settlement of Losses incurred in correcting any prohibited
transaction or in the sale of a prohibited loan, and in obtaining any individual prohibited
transaction exemption under ERISA that may be required, in Lender’s sole discretion) that
Lender may incur, directly or indirectly, as a resuit of a default under Section 4.12 of the Loan
Agreement.

Section 10.4. DUTY TO DEFEND; ATTORNEYS’ FEES aND OTHER FEES AND EXPENSES.

Upon written request by any Indemnified Party, Mortgagor siiali defend such Indemnitied Party
(if requested by any Indemnified Party, in the name of the Indempified Party) by attorneys and
other professionals approved by the Indemnified Parties. Notwithsiinding the foregoing, if the
defendants in any such claim or proceeding include both Mortgagor and any Indemnified Party
and Mortgagor and such Indemnified Party shall have reasonably concluded ‘hat there are any
legal defenses available to it and/or other Indemnified Parties that are different {ro: or additional
to those available to Mortgagor, such Indemnified Party shall have the right t¢ select separate
counsel to assert such legal defenses and to otherwise participate in the defense of such action on
behalf of such Indemnified Party, provided that no compromise or settlement shall be entered
without Mortgagor’s consent. Upon demand, Mortgagor shall pay or, in the sole and absolute
discretion of the Indemnified Parties, reimburse, the Indemnified Parties for the payment of
reasonable fees and disbursements of attorneys, engineers, environmental consultants,
laboratories and other professionals in connection therewith.
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ARTICLE 11 - - WAIVERS

Section 11.1. WAIVER OF COUNTERCLAIM. To the extent permitted by applicable law,
Mortgagor hereby waives the right to assert a counterclaim, other than a mandatory or
compulsory counterclaim, in any action or proceeding brought against it by Lender arising out of
or in any way connected with this Security Instrument, the Loan Agreement, the Note, any of the
other Loan Documents, or the Obligations.

Section 11.2. MARSHALLING AND OTHER MATTERS.  To the extent permitted by
applicable law, Mortgagor hereby waives the benefit of all appraisement, valuation, stay,
extension, reinstatement and redemption laws now or hereafter in force and all rights of
marshalling in the event of any sale hereunder of the Property or any part thereof or any mnterest
therein. Furtlier, Mortgagor hereby expressly waives any and all rights of redemption from sale
under any ordezor-decree of foreclosure of this Security Instrument on behalf of Mortgagor, and
on behalf of each dnd every Person acquiring any interest in or title to the Property subsequent to
the date of this Secwity Instrument and on behalf of all persons to the extent permitted by
applicable law.

Section 11.3. WAIVEROF NoTICE.  To the extent permitted by applicable law,
Mortgagor shall not be entitled to'any notices of any nature whatsoever from Lender except with
respect to matters for which this Secuzjty Instrument or the other Loan Documents specifically
and expressly provides for the giving ofuistice by Lender to Mortgagor and except with respect
to matters for which Lender is required by appiicable law to give notice, and Mortgagor hereby
expressly waives the right to receive any notic= from Lender with respect to any matter for which
this Security Instrument does not specifically and expressly provide for the giving of notice by
Lender to Mortgagor.

Section 11.4. WAIVER OF STATUTE OF LIMITATiONS. .~ To the extent permitted by
applicable law, Mortgagor hereby expressly waives and releazes to the fullest extent permitted by
law, the pleading of any statute of limitations as a defense to payment or performance of the
Obligations.

Section 11.5. SURVIVAL. The indemnifications made pursuant to Section 10.3 hereof
and the representations and warranties, covenants, and other obligations arising under the
Environmental Indemnity, shall continue indefinitely in full force and effect in accordance with
their terms and shall survive and shall in no way be impaired by (except to the extent.expressly
set forth therein): any satisfaction, release or other termination of this Security Instrunent, any
assignment or other transfer of all or any portion of this Security Instrument, the Note or
Lender’s interest in the Property (but, in such case, shall benefit both Indemnified Parties and
any assignee or transferee), any exercise of Lender’s rights and remedies pursuant hereto,
including, but not limited to, foreclosure or acceptance of a deed in lieu of foreclosure, any
exercise of any rights and remedies pursuant to the Loan Agreement, the Note or any of the other
Loan Documents, any transfer of all or any portion of the Property (whether by Mortgagor or by
Lender following foreclosure or acceptance of a deed in lieu of foreclosure or at any other time),
any amendment to this Security Instrument, the Loan Agreement, the Note or the other Loan
Documents, and any act or omission that might otherwise be construed as a relcase or discharge
of Mortgagor from the obligations pursuant hereto.
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ARTICLE 12 - - MORTGAGOR REPRESENTATIONS AND WARRANTIES

Section 12.1. Title; Priority of Liens; Permitted Encumbrances. Mortgagor represents
and warrants to the Lender that on the date hereof:

(a)  Title; Priority of Liens; Permitted Encumbrances.

(1) Mortgagor has good, marketable and insurable fee simple title to
the Land and good title to the balance of the Property, free and clear of all Liens whatsoever
except for the Permitted Encumbrances. This Security Instrument, when properly recorded in
the appropriate records, together with any UCC financing statements required to be filed in
connectior tharewith, will create (a) a legal, valid and enforceable (as enforceability may be
limited by Déntor Relief Laws) perfected first priority lien on the Property, subject only to the
Permitted Encuinbrances, and (b) perfected first priority security interests in and to, and
perfected collaterai «ssignments of, all personalty (including Leases), all in accordance with the
terms thereof, in each case subject only to any Permitted Encumbrances. There are no
mechanics’ liens, materizlinen’s liens or other encumbrances affecting the Property, and no
rights exist which under law con!d give rise to any such claims for payment of work, labor or
materials which are or may becoms-a lien prior to, or of equal priority with, the Liens created by
the Loan Documents. The Assignment of Leases is freely assignable without the consent of
Mortgagor and, when properly recordéd-in the appropriate records, will create a perfected first
priority security interest in and to, and pe:itected collateral assignment of, all Leases and Rents,
all in accordance with the terms thereof, in each case subject only to any Permitted
Encumbrances.

(ii)  None of the Permitied Encumbrances, individually or in the
aggregate, materially interferes with the benefits of the‘security intended to be provided by this
Security Instrument and the other Loan Documents, materially and adversely affects the value or
marketability of the Property, impairs the use or the operation of the Property or impairs
Mortgagor’s ability to pay the Obligations as and when required tnaer the Loan Documents.

(b)  Use of Property; Compliance; Certificate(s) of Occpancy; Licenses.

() Following Completion of the Improvements, the'Pronerty shall be
used exclusively as an apartment building and other appurtenant and related uses:

(i)  Following Completion of the Improvements, the Property and the
occupancy, use and operation thereof shall comply in all material respects with all applicable
Legal Requirements, including, without limitation, building and zoning ordinances and codes
and all covenants and restrictions. Mortgagor is not in default or violation of any order, writ,
injunction, decree or demand of any Governmental Authority, the violation of which could be
reasonably likely to have a Material Adverse Effect. There has not been committed by
Mortgagor or any other person in occupancy of or involved with the operation or use of the
Property any act or omission affording any Governmental Authority the right of forfeiture as
against the Property or any part thereof or any monies paid in performance of Mortgagor’s
obligations under any of the Loan Documents.
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(i)  Following Completion of the Improvements, all certifications,
permits, licenses and approvals, including without limitation, certificates of completion and
occupancy permits required for the legal use, occupancy and operation of the Property by
Mortgagor as an apartment building (collectively, the “Licenses™), shall have been obtained and
shall be in full force and effect and shall not be subject to revocation, suspension or forfeiture.
Mortgagor shall keep and maintain all Licenses necessary for the operation of the Property as an
apartment building. The use being made of the Property is in conformity with the certificate of
occupancy issued for the Property.

(c)  Physical Condition. Following Completion of the Improvements, the
Property, including, without limitation, all buildings, improvements, parking facilities,
sidewalks, storm drainage systems, roofs, plumbing systems, HVAC systems, fire protection
systems, electrical systems, equipment, elevators, exterior sidings and doors, landscaping,
irrigation systems #nd all structural components, shall be in good repair and condition, there
exists no structural eor.other material defects or damages in the Property, whether latent or
otherwise, and Mortgazor has not received notice from any insurance company or bonding
company of any defects or_inadequacies in the Property, or any part thereof, which would
adversely affect the insurability of the same or cause the imposition of extraordinary premiums
or charges thereon or of any termination or threatened termination of any policy of insurance or
bond. The Property is free from-damage covered by fire or other casuaity. Following
Completion of the Improvements, ali tiquid and solid waste disposal, septic and sewer systems
located on the Property are in a good ard safe condition and repair and in compliance with all
Legal Requirements. ‘

(d)  Property Operating Agreements, Each Property Operating Agreement is
or will be in full force and effect as of the time needed. With respect to Property Operating
Agreements which currently exist, neither Mortgagor nor/t5 the best of Mortgagor’s knowledge,
any other party to any Property Operating Agreement, is in defalt thereunder, and to the best of
Mortgagor’s knowledge after due inquiry, there are no conditions which, with the passage of
time or the giving of notice, or both, would constitute a defavk- thereunder. - No Property
Operating Agreement has been modified, amended or supplemeriicd except as disclosed on
Schedule B of the Title Insurance Policy.

(¢)  Condemnation. No Condemnation or other procesiug has been
commenced or, to Mortgagor’s best knowledge, is threatened or contemplated witn-respect to all
or any portion of the Property or for the relocation of roadways providing access to i Property.

()  Utilities and Public Access. The Property (a) is located on or adjacent to a
public road and has direct legal access to such road, or has access via an irrevocable easement or
irrevocable right of way permitting ingress and egress to/from a public road, and (b) is served by
or has uninhibited access rights to public or private water and sewer (or well and septic) and all
required utilities, all of which are appropriate for the current use of the Property. All public
utilities necessary or convenient to the full use and enjoyment of the Property are located either
in the public right-of-way abutting the Property (which are connected so as to serve the Property
without passing over other property) or in recorded easements serving the Property and such
casements are set forth in and insured by the Title Insurance Policy. All roads necessary for the
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use of the Property for its respective current purposes have been completed, are physically open
and are dedicated to public use and have been accepted by all Governmental Authorities.

(g)  Separate Lots. The Land is comprised of one (1) or more parcels which
constitute a separate tax lot or lots and does not constitute a portion of any other tax lot not a part
of the Property.

(h)  Assessments. There are no taxes, pending or proposed special or other
governmental assessments for public improvements or other outstanding governmental charges
(including, without limitation, water and sewage charges) otherwise affecting the Property, nor
are there anv contemplated improvements to the Property that may result in such special or other
ASSESSMETLS:

i Insurance. Mortgagor has obtained and has delivered to Lender certified
copies of all Policics reflecting the insurance coverages, amounts and other requirements set
forth in this Security Tastiument. No Person, including Mortgagor, has done, by act or omission,
anything which would imzair the coverage of any such Policy.

(i)  Flood Zone.. None of the Improvements are located in an area as
identified by the Federal Emergency Management Agency as an area having special flood
hazards and, if so located, the flood inznrance required pursuant to this Security Instrument is in
full force and effect.

(k)  Leases. The Property is not subject to any Leases other than the Leases
described on the rent roll delivered to Lender on o< prior to the Effective Date (the “Rent Roll™).
Mortgagor is the owner and lessor of landlord’s iptciest in the Leases. No Person has any
possessory interest in the Property or right to occupy the same except under and pursuant to the
provisions of the Leases. The current Leases are in full force and effect and, there are no
defaults by Mortgagor or any tenant under any Lease, and there are no conditions that, with the
passage of time or the giving of notice, or both, would constituts defaults under any Lease. No
Rent has been paid more than one (1) month in advance of its due d=‘e. . There are no offsets or
defenses 1o the payment of any portion of the Rents. All work to be psiformed by Mortgagor
under each Lease has been performed as required and has been accepted by fiie applicable tenant,
and any payments, free rent, partial rent, rebate of rent or other payments, credyii. allowances or
abatements required to be given by Mortgagor to any tenant has already been teceived by such
tenant. There has been no prior sale, transfer or assignment, hypothecation or pledge of any
Lease or of the Rents received therein which is still in effect. Except as described on the Rent
Roll, no tenant under any Lease has sublet all or any portion of the premises demised thereby, no
such tenant holds its leased premises under sublease, nor does anyone except such tenant and its
employees occupy such leased premises. No tenant under any Lease has a right or option
pursuant to such Lease or otherwise to purchase all or any part of the leased premises or the
building of which the leased premises are a part. No tenant under any Lease has any right or
option for additional space in the Improvements.

t)] Boundaries. Except as may be disclosed in any title policy or survey
delivered to the Lender in connection with the Loan, all of the Improvements which were
included in determining the appraised value of the Property lie wholly within the boundaries and
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building restriction lines of the Property, and no improvements on adjoining properties encroach
upon the Property, and no easements or other encumbrances upon the Property encroach upon
any of the Improvements., except as otherwise disclosed on the Survey.

(m) Title Insurance Policy and Survey. The Title Insurance Policy is in full
force and effect, all premiums thereon have been paid and no claims have been made thereunder
and no claims have been paid thereunder. Neither Mortgagor, nor to Mortgagor’s knowledge,
any other Person, has done, by act or omission, anything that would materially impair the
coverage under the Title Insurance Policy. The Title Insurance Policy contains no exclusion for,
or affirmatively insures (except if the Property is located in a jurisdiction where such affirmative
insurance isnot available in which case such exclusion may exist), (a) that the area shown on the
Survey is‘the same as the property legally described in this Security Instrument and (b) to the
extent that the Property consists of two or more adjoining parcels, such parcels are contiguous.

(n) “Illegal Activity. No portion of the Property has been or will be purchased
with proceeds of any ilicgal activity and to the best of Mortgagor’s knowledge, there are no
illegal activities or activitics relating to any controlled substances at the Property.

(0) Management-Agreements. The Management Agreement is in full force
and effect and there is no default thereunder by any party thereto and no event has occurred that,
with the passage of time and/or the giving of notice would constitute a default thereunder.

(p)  Assignment of Leases. The Assignment of Leases creates a valid
assignment of, or a valid security interest in,-cestain rights under the Leases, subject only to a
license granted to Mortgagor to exercise certain 1ignts and to perform certain obligations of the
lessor under the Leases, as more particularly set fort therein. No Person other than Lender has
any interest in or assignment of Mortgagor’s interest in the: .eases or any portion of the rents due
and payable or to become due and payable thereunder.

(@)  Filing and Recording Taxes. All transfer ‘taxes, deed stamps, intangible
taxes or other amounts in the nature of transfer taxes required to be jaid-under applicable Legal
Requirements in connection with the transfer of the Property to Mortgagor have been paid or are
being paid simultaneously herewith. All mortgage, mortgage recording, stamp, intangible or
other similar tax required to be paid under applicable Legal Requirements incor.oection with the
execution, delivery, recordation, filing, registration, perfection or enforcement oi 20y of the Loan
Documents, including, without limitation, this Security Instrument, have been paid 6t are being
paid simultaneously herewith. All taxes and governmental assessments due and owing in respect
of the Property have been paid, or an escrow of funds in an amount sufficient to cover such
payments has been established hereunder.

()  Forfeiture. Neither Mortgagor nor any other Person in occupancy of or
involved with the operation or use of the Property has committed any act or omission affording
the federal government or any state or local government the right of forfeiture as against the
Property or any part thereof or any monies paid in performance of the Obligations. Mortgagor
hereby covenants and agrees not to commit, permit or suffer to exist any act or omission
affording such right of forfeiture.
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(s)  Survival of Representations.  Morigagor agrees that all of the
representations and warranties of Mortgagor set forth in this Article 12 and elsewhere in this
Security Instrument and in the other Loan Documents shall survive for so long as any amount
remains owing to Lender under this Security Instrument or any of the other Loan Documents by
Mortgagor. All representations, warranties, covenants and agreements made in this Security
Instrument or in the other Loan Documents by Mortgagor shall be deemed to have been relied
upon by Lender notwithstanding any investigation heretofore or hereafter made by Lender or on
its behalf.

ARTICLE 13 - - NOTICES

Al nctices, service of process or other written communications required or permitted
hereunder shall b= given and shall become effective in accordance with Section 8.12 of the Loan
Agreement.

ARTICLE 14 - - APPLICABLE LAW

Section 14.1. GOVERNING LAW,

THIS SECURITY. INSTRUMENT WAS NEGOTIATED IN THE STATE OF
NEW YORK, AND ACCEPTED BY . ENDER IN THE STATE OF NEW YORK, AND THE
PROCEEDS OF THE NOTE SECURED HEREBY WERE DISBURSED FROM THE STATE
OF NEW YORK, WHICH STATE THE-PARTIES AGREE HAS A SUBSTANTIAL
RELATIONSHIP TO THE PARTIES AlD TO THE UNDERLYING TRANSACTION
EMBODIED HEREBY, AND IN ALL RESPECT; INCLUDING, WITHOUT LIMITING THE
GENERALITY OF THE FOREGOING, MATTER3/OF CONSTRUCTION, VALIDITY AND
PERFORMANCE, THIS SECURITY INSTRUMENT AND THE OBLIGATIONS ARISING
HEREUNDER SHALL BE GOVERNED BY, AND CONSTRUED IN ACCORDANCE WITH,
THE LAWS OF THE STATE OF NEW YORK APPLICABLE TO CONTRACTS MADE AND
PERFORMED IN SUCH STATE (WITHOUT REGARD TO(PRINCIPLES OF CONFLICT
LAWS OTHER THAN SECTION 5-1401 OF THE GENERAL OBLIGATIONS LAW OF THE
STATE OF NEW YORK) AND ANY APPLICABLE LAW OF THEUNITED STATES OF
AMERICA, EXCEPT THAT AT ALL TIMES THE PROVISIONS FOR:THE CREATION,
PERFECTION, AND ENFORCEMENT OF THE LIENS AND SECURIFY INTERESTS
CREATED PURSUANT HERETO AND PURSUANT TO THE GTHER LOAN
DOCUMENTS WITH RESPECT TO THE PROPERTY SHALL BE GOVERNER BY AND
CONSTRUED ACCORDING TO THE LAW OF THE STATE IN WHICH THE FROPERTY
IS LOCATED, IT BEING UNDERSTOOD THAT, TO THE FULLEST EXTENT
PERMITTED BY THE LAW OF SUCH STATE, THE LAW OF THE STATE OF NEW YORK
SHALL GOVERN THE CONSTRUCTION, VALIDITY AND ENFORCEABILITY OF ALL
LOAN DOCUMENTS AND ALL OF THE OBLIGATIONS ARISING HEREUNDER OR
THEREUNDER. TO THE FULLEST EXTENT PERMITTED BY LAW, MORTGAGOR
HEREBY UNCONDITIONALLY AND IRREVOCABLY WAIVES ANY CLAIM TO
ASSERT THAT THE LAW OF ANY OTHER JURISDICTION GOVERNS THIS SECURITY
INSTRUMENT OR THE OTHER LOAN DOCUMENTS.
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ANY LEGAL SUIT, ACTION OR PROCEEDING AGAINST LENDER OR
MORTGAGOR ARISING OUT OF OR RELATING TO THIS SECURITY INSTRUMENT
MAY AT LENDER’S OPTION BE INSTITUTED IN ANY FEDERAL OR STATE COURT IN
THE CITY OF NEW YORK, COUNTY OF NEW YORK, PURSUANT TO SECTION 5-1402
OF THE NEW YORK GENERAL OBLIGATIONS LAW, AND MORTGAGOR WAIVES
ANY OBJECTIONS WHICH IT MAY NOW OR HEREAFTER HAVE BASED ON VENUE
AND/OR FORUM NON CONVENIENS OF ANY SUCH SUIT, ACTION OR PROCEEDING,
AND MORTGAGOR HEREBY IRREVOCABLY SUBMITS TO THE NON-EXCLUSIVE
JURISDICTION OF ANY SUCH COURT IN ANY SUIT, ACTION OR PROCEEDING.

Section 14.2. USURY LAWS.  Notwithstanding anything to the contrary, (a) all
agreemenis ~and communications between Mortgagor and Lender are hereby and shall
automatically be, limited so that, after taking into account all amounts deemed interest, the
interest contracied or, charged or received by Lender shall never exceed the maximum lawful
rate or amount, (b) ir salculating whether any interest cxceeds the lawful maximum, all such
interest shall be amortizer, prorated, allocated and spread over the full amount and term of all
principal Obligations of Mortgagor to Lender, and (c) if through any contingency or event,
Lender receives or is deemed 1o receive interest in excess of the lawful maximum, any such
excess shall be deemed to have been applied toward payment of the principal of any and all then
outstanding Obligations of Mortgagor to Lender, or if there is no such Obligations, shall
immediately be returned to Mortgagor.

Section 14.3. PROVISIONS SUBJECT T0 APPLICABLE LAW.  All rights, powers and
remedies provided in this Security Instrumerit may be exercised only to the extent that the
exercise thereof does not violate any applicable provisions of law and are intended to be limited
to the extent necessary so that they will mot ‘render this Security Instrument invalid,
unenforceable or not entitled to be recorded, registered or filed under the provisions of any
applicable law. If any term of this Security Instrument or an;” application thereof shall be invalid
or unenforceable, the remainder of this Security Instrument and ary other application of the term
shall not be affected thereby

ARTICLE 15 - - MISCELLANEOUS PROVISIONS

Section 15.1. No ORAL CHANGE. This Security Instrument, and any piovisions hereof,
may not be modified, amended, waived, extended, changed, discharged or ternijated orally or
by any act or failure to act on the part of Mortgagor or Lender, but only by an agreement in
writing signed by the Mortgagor and the Lender.

Section 15.2. SUCCESSORS AND ASSIGNS. This Security Instrument shall be binding
upon and inure to the benefit of Mortgagor and Lender and their respective successors and
assigns forever.

Section 15.3. INAPPLICABLE PROVISIONS. If any term, covenant or condition of the Loan
Agreement, the Note, this Security Instrument or the other Loan Documents is held to be invalid,
illegal or unenforceable in any respect, then the Loan Agreement, the Note, this Security
Instrument or the other Loan Documents shall be construed without such provision.
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Section 15.4. DUPLICATE ORIGINALS; COUNTERPARTS. This Security Instrument may be
executed in any number of duplicate originals and each duplicate original shall be deemed to be
an original. This Security Instrument may be executed in several counterparts, each of which
counterparts shall be deemed an original instrument and all of which together shall constitute a
single Security Instrument. The failure of any party hereto to execute this Security Instrument,
or any counterpart hereof, shall not relieve the other signatories from their obligations hereunder.

Section 15.5. HEADINGS, ETC.. The headings and captions of various Sections of this
Security Instrument are for convenience of reference only and are not to be construed as defining
or limiting, in any way, the scope or intent of the provisions hereof.

Séction 15.6. NUMBER AND GENDER. Whenever the context may require, any pronouns
used herein ‘shall include the corresponding masculine, feminine or neuter forms, and the
singular form of nouns and pronouns shall include the plural and vice versa.

Section 15.7.SUSROGATION. If any or all of the proceeds of the Note have been used to
extinguish, extend or resicw any obligations or indebtedness heretofore existing against the
Property, then, to the extent 0f the funds so used, then the Lender shall be subrogated to all of the
rights, claims, liens, titles, and intciests existing against the Property heretofore held by, or in
favor of, the holder of such obligatiens or indebtedness and such former rights, claims, Lens,
titles, and interests, if ‘any, are not waived but rather are continued in full force and effect in
favor of Lender and are merged with the lien and security interests created herein as cumulative
security for the payment and performance of tlic Obligations.

Section 15.8. ENTIRE AGREEMENT. The Nnte, the Loan Agreement, this Security
Instrument and the other Loan Documents constitute *he entire understanding and agreement
between Mortgagor and Lender with respect to the transactions arising in connection with the
Obligations and supersede all prior written or oral undersiandings and agreements between
Mortgagor and Lender with respect thereto. Mortgagor hereby”acknowledges that, except as
incorporated in writing in the Note, the Loan Agreement, this Sccurity. Instrument and the other
Loan Documents, there are not, and were not, and no Persons are or were authorized by Lender
to make, any representations, understandings, stipulations, agreement: ‘or promises, oral or
written, with respect to the transaction which is the subject of the Note, the L.oar Agreement, this
Security Instrument and the other Loan Documents.

Section 15.9. LIMITATION ON LENDER’S RESPONSIBILITY. No provision o« this Security
Instrument shall operate to place any obligation or liability for the control, care, management or
repair of the Property upon Lender, nor shall it operate to make Lender responsible or liable for
any waste committed on the Property by the tenants or any other Person, or for any dangerous or
defective condition of the Property, or for any negligence in the management, upkeep, repair or
control of the Property resulting in loss or injury or death to any tenant, licensee, employee or
stranger. Nothing herein contained shall be construed as constituting Lender a “mortgagee in
possession.”

Section 15.10. JOINT AND SEVERAL LIABILITY. If the Mortgagor consists of more
than one Person, references herein to “the Mortgagor” shall be read as “each such Mortgagor”,
“all Mortgagors”, or “any or all Mortgagors”, jointly and severally, whichever reading
maximizes the Lender’s rights and the Mortgagors” obligations under this Security Instrument.
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Section 15.11. Homestead.  Mortgagor hereby waives and renounces all
homestead and exemption rights provided by the Constitution and the laws of the United States
and of any state, in and to the Property as against the collection of the Obligations, or any part
thereof.

Section 15.12. Consents. Any consent or approval by Lender in any single instance shall
not be deemed or construed to be Lender’s consent or approval in any like matter arising at a
subsequent date, and the failure of Lender to promptly exercise any right, power, remedy,
consent or approval provided herein or at law or in equity shall not constitute or be construed as
a waiver of the same nor shall Lender be estopped from exercising such right, power, remedy,
consent or approval at a later date. Any consent or approval requested of and granted by Lender
pursuant heéreso shall be narrowly construed to be applicable only to Mortgagor and the matter
identified in such consent or approval and no third party shall claim any benefit by reason
thereof, and atv-»zch consent or approval shall not be deemed to constitute Lender a venturer or
partner with Mortgagor nor shall privity of contract be presumed to have been established with
any such third party. -if Lender deems it to be in its best interest to retain assistance of persons,
firms or corporations (in-luding attorneys, title insurance companies, appraisers, engineers and
surveyors) with respect to 2 Tequest for consent or approval, Mortgagor shall reimburse Lender
for all costs reasonably incurred in connection with the employment of such persons, firms or
corporations.

Section 15.13. Employee Benefit Tian, During the term of this Security Instrument,
unless Lender shatl have previously consented-in writing, (i) Mortgagor shall take no action that
would cause it to become an “employee benefit nlan” as defined in 29 C.F.R. Section 2510.3-
101, or “assels of a governmental plan” subject-in regulation under the state statutes, and (ii)
Mortgagor shall not sell, assign or transfer the Property, or any portion thereof or interest therein,
to any transferee that does not execute and deliver o Lender its written assumption of the
obligations of this covenant.

ARTICLE 16 - - STATE-SPECIFIC PRGVISIONS

Section 16.1. PRINCIPLES OF CONSTRUCTION. In the event of any inconsistencies
between the terms and conditions of this Article 16 and the other ter1as and conditions of this
Security Instrument, the terms and conditions of this Article 16 shall contral and be binding.

Section 16.2. TYPE OF REAL ESTATE. Mortgagor acknowledges that thie transaction of
which this Security Instrument is a part is a transaction that does not include eithei agricultural
real estate (as defined in Section 15-1201 of the Illinois Mortgage Foreclosure Law (735 ILCS
5/15-1101 et seq.; “Foreclosure Act”) or residential real estate (as defined in Section 15-1219
of the Foreclosure Act).

Section 16.3. INTEREST RATE. To the extent the provisions of the Illinois Interest Act
(815 TLCS §205/4(1)) apply, the Obligations constitute business loans to a business association
which come within the purview of 815 ILCS 205/4(1)(c), as well as loans secured by a
mortgage on real estate which comes within the purview of 815 ILCS 205/4(1)(1).

Section 16.4. TLLINOIS MORTGAGE FORECLOSURE LAW.
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(a  Inthe event any provision in this Security Instrument shall be inconsistent
with any provision of the Foreclosure Act, the provisions of the Foreclosure Act shall take
precedence over the pr0v151ons of this Security Instrument, but shall not invalidate or render
unenforceable any other provision of this Security Instrument that can be construed in a manner
consistent with the Foreclosure Act.

(b)  If any provision of this Security Instrument shall grant to Lender any
rights or remedies upon default of Mortgagor which are more limited than the rights that would
otherwise be vested in Lender under the Foreclosure Act in the absence of said provision, Lender
shall be vested with the rights granted in the Foreclosure Act to the full extent permitted by law.

(c)  Without limiting the generality of the foregoing, all reasonable expenses
incurred by Lender to the extent reimbursable under Sections 15-1510(b) and 15-1512 of the
Foreclosure Aci_whether incurred before or after any decree or judgment of foreclosure, and
whether enumerated 1 this Security Instrument, shall be added to the indebtedness secured by
this Security Instrument.or by the judgment of foreclosure.

(d) In additioto any provision of this Security Instrument authorizing the
Lender to take or be placed in possession of the Property, or for the appointment of a receiver,
Lender shall have the right, in accordance with Sections 5/15-1701 and 5/15-1702 of the
Foreclosure Act, to be placed in posscesion of the Property or, at its request, to have a receiver
appointed, and such receiver, or Lender, 1€ and when placed in possession, shall have, in addition
to any other powers provided in this Sccurity Instrument, all rights, powers, immunities and
duties, as provided for in Sections 5/15-17¢1;§/15-1702, 5/15-1703 and 5/15-1704 of the
Foreclosure Act.

() MORTGAGOR SHALL NOT ‘AND WILL NOT APPLY FOR OR
AVAIL ITSELF OF ANY APPRAISEMENT, VALUATION, STAY, EXTENSION OR
EXEMPTION LAWS, OR ANY SO-CALLED “MORATORILUM LAWS,” NOW EXISTING
OR HEREAFTER ENACTED IN ORDER TO PREVEMI. OR HINDER THE
ENFORCEMENT OR FORECLOSURE OF THIS SECURITY INSTRUMENT, BUT HEREBY
WAIVES THE BENEFIT OF SUCH LAWS. MORTGAGOR FOR ITEELF AND ALL WHO
MAY CLAIM THROUGH OR UNDER IT WAIVES ANY AND ALL RIGHT TO HAVE THE
PROPERTY AND ESTATES COMPRISING THE PROPERTY MARSHAT.L 2> UPON ANY
FORECLOSURE OF THE LIEN HEREOF AND AGREES THAT ANY COLAT HAVING
JURISDICTION TO FORECLOSE SUCH LIEN MAY ORDER THE PROPERTY SOLD AS
AN ENTIRETY. IN THE EVENT OF ANY SALE MADE UNDER OR BY VIRTUE OF THIS
MORTGAGE, THE WHOLE OF THE MORTGAGED PROPERTY MAY BE SOLD IN ONE
PARCEL AS AN ENTIRETY OR IN SEPARATE LOTS OR PARCELS AT THE SAME OR
DIFFERENT TIMES, ALL AS LENDER MAY DETERMINE. LENDER SHALL HAVE THE
RIGHT TO BECOME THE PURCHASER AT ANY SALE MADE UNDER OR BY VIRTUE
OF THIS SECURITY INSTRUMENT AND LENDER SHALL BE ENTITLED TO CREDIT
BID THE INDEBTEDNESS OR ANY PORTION THEREOF IN LENDER’S SOLE
DISCRETION.

(ff ~ THE MORTGAGOR, ON ITS OWN BEHALF AND ON BEHALF OF
EACH AND EVERY PERSON ACQUIRING ANY INTEREST IN OR TITLE TO THE
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PROPERTY SUBSEQUENT TO THE DATE OF THIS SECURITY INSTRUMENT, HEREBY
IRREVOCABLY WAIVES PURSUANT TO 735 ILCS 5/15-1601 OF THE FORECLOSURE
ACT ANY AND ALL RIGHTS OF REINSTATEMENT (INCLUDING, WITHOUT
LIMITATION, ALL RIGHTS OF REINSTATEMENT PROVIDED FOR IN 735 ILCS 5/15
1602) AND REDEMPTION FROM SALE OR FROM OR UNDER ANY ORDER,
JUDGMENT OR DECREE OF FORECLOSURE OF THIS SECURITY INSTRUMENT
(INCLUDING, WITHOUT LIMITATION, ALL RIGHTS OF REDEMPTION PROVIDED
FOR IN 735 ILCS 5/15 1603) OR UNDER ANY POWER CONTAINED HEREIN OR UNDER
ANY SALE PURSUANT TO ANY STATUTE, ORDER, DECREE OR JUDGMENT OF ANY
COURT.

Céetion 16.5. FUTURE ADVANCES; MAXIMUM INDEBTEDNESS. This Security Instrument
is granted t¢ szeure not only existing indebtedness, but also future advances made pursuant to or
as provided ir 1% Loan Documents, whether such advances are obligatory or to be made at the
option of Lender, Ot otherwise, to the same extent as if such future advances were made on the
date of execution of thiz Security Instrument, although there may be no advance made at the
time of execution her=sf, and although there may be no indebtedness outstanding at the time
any advance is made. Notwithstanding anything in this Security Instrument to the contrary, the
maximum principal amount of tlic-indebtedness secured by this Security Instrument shall not
exceed $300,000,000.00, plus ali-costs of enforcement and collection of this Security Instrument
and the other Loan Documents, inclvding reasonable attorney’s fees, plus the total amount of
any advances made pursuant to the Loz Documents to protect the collateral and the security
interest and lien created hereby, or the prionty thereof, together with interest on all of the
foregoing as provided in the Loan Documents.

Section 16.6. INSURANCE DisCLOSURE. The following notice is provided pursuant to
paragraph (3) of 815 ILCS 180/10: Unless the Mortgazor provides evidence of the insurance
coverage required by the Loan Documents, the Lender may purchase such insurance at the
Mortgagor’s expense to protect the Lender’s interests in th< Mortgagor’s collateral. This
insurance may, but need not, protect the Mortgagor’s interests.- e coverage that the Lender
purchases may not pay any claim that the Mortgagor may make dr any claim that is made
against the Mortgagor in connection with the collateral. The Mortgagor may later cancel any
insurance purchased by the Lender, but only after providing evidence that the Mortgagor has
obtained insurance as required by the Loan Documents. If the Lender purchases insurance for
the collateral, the Mortgagor will be responsible for the costs of that insurancc -including the
insurance premium, interest and any other charges that the Lender may impose iri connection
with the placement of the insurance, until the effective date of the cancellation or expiration of
the insurance. The costs of the insurance may be added to the Obligations of the Mortgagor.
The costs of the insurance may be more than the cost of insurance that the Mortgagor may be
able to obtain on the Mortgagor’s own.

[SIGNATURE PAGE FOLLOWS]
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IN WITNESS WHEREOF, THIS SECURITY INSTRUMENT has been executed by
Mortgagor as of the day and year first above written,

MORTGAGOR:

ONNI GRAND LIMITED PARTNERSHIP,
a Delaware limited partnership

Name: Sam Parrotta
Title: Authorized Signatory

ACKNOWLEDGMENT

W_o\ﬂfucé

~sATEQF 1Tl ot
-\7\/ 7881
-—G&fUNi‘f'OF\_E’jM;QUi/&/C )

On the _gday of [']C?ﬂffﬁ"/( -+in the year 2019 before me, the undersigned, personally
appeared SAM PARROTTA personally-wrown to me or proved to me on the basis of satisfactory
evidence to be the individual whose namc-is subscribed to the within instrument and
acknowledged to me that he executed the saine in his capacity, and that by his signature on the
instrument, the individual, or the person upon behald of which the-individual acted, executed the
instrurnent.

) Ny
& 7
Q U

N
nya;+
arrister & Sol.citor
Onni Group

200 - 1010 Seymour Sgret
Vancouver , B.C., V65 Mo

T: (604)602- 7717 ¥

7
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GENERAL AUTHENTICATION CERTIFICATE

VENUE

CANADA
Country
PRQVINCE OF BRITISH COLUMBIA

State, Province, efc.
OITY OF VANCOUVER
City
U.S. CONSIULATE GENERAL

Name of Consular Post

| certify that the official named beiow whose true signature and official seal are,
respectively, subscribed and affixed 0 in= annexed document, was, on this day,

empowered to act in the official capacity‘cesignated in the anm?xed document, to
which faith and credit are due.

Jon Bunyan

Typed W
P
t

Stgnatufe of Consular Officer
J. Rush Marburg
Typed Name of Consular Officer )
Consul of the United States of America
Title of Consular Officer

10-21-2019
Date (mm-dd-yyyy)

DS-1982
05-2017
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SCHEDULE A

LEGAL DESCRIPTION
PARCEL 1:

SUB-LOTS 1 THROUGH 5, BOTH INCLUSIVE, (EXCEPT THE WEST 16 FEET OF SUB-LOTS) IN THE
SUBDIVISION OF LOTS 1,2, AND 3 IN BLOCK 6 IN BUTLER, WRIGHT AND WEBSTER'S ADDITION
TO CHICAGO IN THE NORTH 1/2 OF SECTION 9, TOWNSHIP 39 NORTH, RANGE 14 EAST OF THE
THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINO!S.

PARCEL 2

LOTS 4 TO 8 INCLUSIVE, EXCEPT THE SOUTH 10 FEET THEREOF, IN BLOCK 6 OF BUTLER,
WRIGHT AND WEB5STZR'S ADDITION TO CHICAGO, COOK COUNTY, ILLINOIS, ALSO THE WEST
16 FEET OF LOTS 2 TO.5 TOGETHER WITH THE WEST 16 FEET, EXCEPT THE SOUTH 10 FEET
THEREOF, OF LOT 1 IN E.-GLACKMAN'S SUBDIVISION OF LOTS 1,2 AND 3 IN SAID BLOCK 6, ALSO
THAT PART OF THE NORTH 112 OF BLOCK 6 IN ASSESSOR'S DIVISION OF THAT PART EAST OF
THE RIVER AND SOUTH ANLD WEST OF ERIE STREET, KNOWN AS KINGSBURY TRACT, THAT
LAYS EAST OF A LINE 144 FEET “WEST OF AND PARALLEL TO THE EAST LINE OF SAID BLOCK 6
ALL OF THE ABOVE BEING SITUATED iN THE NORTH 1/2 OF SECTION 9, TOWNSHIP 39 NORTH,
RANGE 14 EAST OF THE THIRD PRINC!7AL MERIDIAN, IN COOK COUNTY, ILLINOIS.

PARCEL 3:
NON-EXCLUSIVE EASEMENT FOR THE BENEFIT O; PARCEL 2 FOR INGRESS AND EGRESS AS

CREATED BY DEED RECORDED OCTOBER 22, 1962 A€ DOCUMENT 18624759 MADE BY J. EMIL
ANDERSON & SONS, INC. TO L-H REALTY COMPANY;, [ ©OOK COUNTY, ILLINOIS.

Property Address: 368 West Grand Avenue, Chicago, IL 60654

PERMANENT INDEX NUMBER: 17-09-131-004-0000
PERMANENT INDEX NUMBER: 17-09-242-005-0000
PERMANENT INDEX NUMBER: 17-09-242-009-0000
PERMANENT INDEX NUMBER; 17-09-242-010-0000



