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SUBORDINATIOM, NON-DISTURBANCE AND ATTORNMENT AGREEMENT

THIS SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT
AGREEMENT (“Agreement”) is entzred into as of November 4, 2019 (the “Effective Date™) by
and between ILLINOIS HOUSING-SEVELOPMENT AUTHORITY, a body politic and
corporate of the State of lllinois (the “Moz*gagee”) and CAGA GOOD EATS INC., an [llinois
corporation (hereinafter, collectively the “Tenant?), with reference to the following facts:

A. Marshall 1232 LLC, an Illingss limited liability company (the “Landlord™),
owns fee simple title in the real property described in Exhibit “A” attached hereto (the
“Property”).

B. Mortgagee has previously provided a Trist Fund Loan to the Landlord
pursuant to a Loan Agreement (Trust Fund Loan) dated as of Septéniber 28, 2017 which is secured
by a Junior Mortgage, Sccurity Agreement and Assignment of Rents a:ii-Leases (the “Trust Fund
Mortgage”) dated as of September 28, 2017 and recorded as document 1o, 1727206064 in the
office of the Recorder of Deeds of Cook County (the “Recorder’s Officc”) encumbering the
Property. In addition, Mortgagee will be providing a Permanent Loan to Landisrd-pursuant to a
Loan Agreement dated September 28, 2017 between Landlord and Mortgagor that w:il be secured
by a Mortgage, Security Agreement and Assignment of Rents and Leases (e “Senior
Mortgage”) made by the Borrower in favor of the Mortg,agee dated as of November 4, 2019 and
recorded with the Recorder’s Office on /Ua Vf?m r % 2019 as Document No. (° 430323 /// J
encumbering the Property; the Trust Fund Mortgage and the Senior Mortgage shall be referred to

together as the “Mortgage”). s '!
C. Pursuant to the Lease dated as of June 1, 2019 between Landlord and Tenant B ' c;L
G‘

(the “Lease”), Landlord leased to Tenant a portion of the Property, as said portion is more
particularly described in the Lease (the “Leased Premises”).

D. Tenant and Mortgagee desire to agree upon the relative priorities of their ziﬁ 7&
interests in the Property and their rights and obligations if certain events occur.
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NOW, THEREFORE, for good and sufficient consideration, Tenant and Mortgagee

agree:
L. Definitions. The following terms shall have the following meanings for purposes
of this Agreement.
a. “Foreclosure Event” shall mean (i) foreclosure under the Mortgage; (ii) any

other exercise by Mortgagee of rights and remedies (whether under the Mortgage or under
applicable law, including bankruptcy law) as holder of the Loan and/or the Mortgage, as a
result of which a Mortgagee becomes owner of the Property; or (iii) delivery by Landlord
to Mortgagee (or its designee or nominee) of a deed or other conveyance of Landlord’s
interest in the Property in lieu of any of the foregoing.

0. “Former Landlord” shall mean Landlord and any other party that was
landlord dinder the Lease at any time before the occurrence of any attornment under this
Agreement.

C. “OffsetRight” shall mean any right or alleged right of Tenant to any offset,

defense (other than one 211sing from actual payment and performance, which payment and
performance would bind (a Successor Landlord pursuant to this Agreement), claim,
counterclaim, reduction, deduction, or abatement against Tenant’s payment of Rent or
performance of Tenant’s other bhiigations under the Lease, arising (whether under the
Lease or under applicable law) from Lardlord’s breach or default under the Lease.

d. “Rent” shall mean any firxed rent, base rent or additional rent under the
Lease.

e. “Successor Landlord” shall mean Giy party that becomes owner of the
Property as the result of a Foreclosure Event.

f. “Termination Right” shall mean any right of Terant to cancel or terminate
the Lease or to claim a partial or total eviction arising (whethe under the Lease or under
applicable law) from Landlord’s breach or default under the Lease.

If any capitalized term is used in this Agreement and no separate definitisp is contained in
this Agreement, then such term shall have the same respective definition as set forih'it: the Lease.

2. Subordination. The Lease, as the same may hereafter be modified, amended or
extended, shall be, and shall at all times remain, subject and subordinate to the terms conditions
and provisions of each Mortgage, the lien imposed by each Mortgage, and all advances made or
to be made under each Mortgage.

3. Nondisturbance, Recognition and Attornment.

a. No Exercise of Mortgage Remedies Against Tenant. So long as the Tenant
is not in default under this Agreement or under the Lease beyond any applicable grace or
cure periods (an “Event of Default”), Mortgagee (i) shall not terminate or disturb Tenant’s
possession of the Leased Premises under the Lease, except in accordance with the terms of
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the Lease and this Agreement and (ii) shall not name or join Tenant as a defendant in any
exercise of Mortgagee’s rights and remedies arising upon a default under the Mortgage
unless applicable law requires Tenant to be made a party thereto as a condition to
proceeding against Landlord or prosecuting such rights and remedies. In the latter case,
Mortgagee may join Tenant as a defendant in such action only for such purpose and not to
terminate the Lease or otherwise adversely affect Tenant’s rights under the Lease or this
Agreement in such action.

b. Recognition and Attornment.- Upon Successor Landlord taking title to the
Property (1) Successor Landlord shall be bound to Tenant under all the terms and conditions
of the Lease (except as provided in this Agreement); (ii) Tenant shall recognize and attorn
to Saccessor Landlord as Tenant’s direct landlord under the Lease as affected by this
Agreenient; and (i11) the Lease shall continue in full force and effect as a direct lease, in
accordanceswith its terms (except as provided in this Agreement), between Successor
Landlord auc Tenant. Tenant hereby acknowledges notice that pursuant to the Mortgage
and assignment of rents, leases and profits, Landlord has granted to the Mortgagee an
absolute, present 2ssignment of the Lease and Rents which provides that Tenant continue
making payments of Rents and other amounts owed by Tenant under the Lease to the
Landlord and to recognize the rights of Landlord under the Lease until notified otherwise
in writing by the Mortgagec. A fter receipt of such notice from Mortgagee, the Tenant shall
thereafter make all such payments directly to the Mortgagee or as the Mortgagee may
otherwise direct, without any furiiies inquiry on the part of the Tenant. Landlord consents
to the foregoing and waives any right, zigim or demand which Landlord may have against
Tenant by reason of such payments to Morigagee or as Mortgagee directs.

C. Further Documentation. The provisions of this Section 3 shall be effective
and self-operative without any need for Successor Landlord or Tenant to execute any
further documents. Tenant and Successor Landlord shati; however, confirm the provisions
of this Section 3 in writing upon request by either of thern within ten (10) days of such
request.

4, Protection of Successor Landlord. Notwithstanding anything to the contrary in the
Lease or the Mortgage, Successor Landlord shall not be liable for or bound by-any of the following
matters:

a. Claims Against Former Landlord. Any Offset Right that Tenar* may have
against any Former Landlord relating to any event or occurrence before the date of
attornment, including any claim for damages of any kind whatsoever as the result of any
breach by Former Landlord that occurred before the date of attornment. The foregoing
shall not limit either (i} Tenant’s right to exercise against Successor Landlord any Offset
Right otherwise available to Tenant because of events occurring after the date of attornment
or (11) Successor Landlord’s obligation to correct any conditions that existed as of the date
of attornment and violate Successor Landlord’s obligations as landlord under the Lease.

b. Prepayments. Any payment of Rent that Tenant may have made to Former
Landlord more than thirty (30) days before the date such Rent was first due and payable
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under the Lease with respect to any period after the date of attornment other than, and only
to the extent that, the Lease expressly required such a prepayment.

C. Payment: Security Deposit, Work. Any obligation: (i) to pay Tenant any
sum(s) that any Former Landlord owed to Tenant unless such sums, if any, shall have been
actually delivered to Mortgagee by way of an assumption of escrow accounts or otherwise;
(i) with respect to any security deposited with Former Landlord, unless such security was
actually delivered to Mortgagee; (iii) to commence or complete any initial construction of
mmprovements in the Leased Premises or any expansion or rehabilitation of existing
improvements thereon; (iv) to reconstruct or repair improvements following a fire, casualty
or condemnation; or (v) arising from representations and warranties related to Former

Lardlord.

d Modification, Amendment or Waiver, Any modification or amendment of
the Leasc, oreany waiver of the terms of the Lease, made without Mortgagee’s written
consent.

e. Surrender, Etc. Any consensual or negotiated surrender, cancellation, or

termination of the Lease; in whole or in part, agreed upon between Landlord and Tenant,
unless effected unilaterally by Tenant pursuant to the express terms of the Lease.

5. Exculpation of Successor Lasidlord. Notwithstanding anything to the contrary in
this Agreement or the Lease, Successor Lardlord’s obligations and liability under the Lease shall
never extend beyond Successor Landlord’s (or its successors’ or assigns’) interest, if any, in the
Property from time to time, including insurance arn¢ condemnation proceeds, security deposits,
escrows, Successor Landlord’s interest in the Lease, 02 the proceeds from any sale, lease or other
disposition of the Property (or any portion thereof) by Successor Landlord (collectively, the
“Successor Landlord’s Interest”). Tenant shall look exclusivelyto Successor Landlord’s Interest
(or that of its successors and assigns) for payment or discharee of any obligations of Successor
Landlord under the Lease as affected by this Agreement. If Tenaitsbtains any money judgment
against Successor Landlord with respect to the Lease or the relatiznship between Successor
Landlord and Tenant, then Tenant shall look solely to Successor Landlord’s Interest (or that of its
successors and assigns) to collect such judgment. Tenant shall not collect or atigmpt to collect any
such judgment out of any other assets of Successor Landlord.

6. Mortgagee’s Right to Cure. Notwithstanding anything to the contrary.in-the Lease
or this Agreement, before exercising any Offset Right or Termination Right:

a. Notice to Mortgagee. Tenant shall provide Mortgagee with notice of the
breach or default by Landlord giving rise to same (the “Default Notice”) and, thereafter,
the opportunity to cure such breach or default as provided for below.

b. Mortgagee’s Cure Period. After Mortgagee receives a Default Notice,
Mortgagee shall have a period of thirty (30) days beyond the time available to Landlord
under the Lease in which to cure the breach or default by Landlord. Mortgagee shall have
no obligation to cure (and shall have no liability or obligation for not curing) any breach
or default by Landlord, except to the extent that Mortgagee agrees or undertakes otherwise




1930834147 Page: 5 of 12

UNOFFICIAL COPY

in writing. In addition, as to any breach or default by Landlord the cure of which requires
possesston and control of the Property, provided that Mortgagee undertakes by written
notice to Tenant to exercise reasonable efforts to cure or cause to be cured by a receiver
such breach or default within the period permitted by this paragraph, Mortgagee’s cure
period shall continue for such additional time as Mortgagee may reasonably require to
either: (1) obtain possession and control of the Property with due diligence and thereafter
cure the breach or default with reasonable diligence and continuity; or (ii) obtain the
appointment of a receiver and give such receiver a reasonable period of time in which to
cure the default.

7. Miscellaneous.

a. Notices. Any notice or request given or demand made under this Agreement
by one ‘party to the other shall be in writing, and may be given or be served by hand
delivered” personal service, ot by depositing the same with a reliable overnight courier
service or by dzposit in the United States mail, postpaid, registered or certified mail, and
addressed to the rarty to be notified, with return receipt requested or by telefax
transmission, with the)original machine- generated transmit confirmation report as
evidence of transmission. _Notice deposited in the mail in the manner hereinabove
described shall be effectiva from and after the expiration of three (3) days after it is so
deposited; however, delivery bvovernight courier service shall be deemed effective on the
next succeeding business day afterat is so deposited and notice by personal service or
telefax transmission shall be deemed effective when delivered to its addressee or within
two (2) hours after its transmission unlces given after 3:00 p.m. on a business day, in which
case it shall be deemed effective at 9:00 aan. on the next business day. For purposes of
notice, the addresses and telefax number oi.h parties shall, until changed as herein
provided, be as follows:

If to the Mortgagee, at:

[linois Housing Development Authority
111 East Wacker Drive

Chicago, Illinois 60601
Attention: Managing Director, Multifamily Financing

If to the Tenant, at:

CAGA Good Eats INC.

4317 N. Oriole Avenue

Norridge, 1L 60706

Attention: Antonios Alexopoulos, President
Email: yoyobo8@yahoo.com

b. Successors and Assigns. This Agreement shall bind and benefit the parties,
their successors and assigns, any Successor Landlord, and its successors and assigns. If
Mortgagee assigns the Mortgage, then upon delivery to Tenant of written notice thereof
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accompanied by the assignee’s written assumption of all obligations under this Agreement,
all liability of the assignor shall terminate.

c. Entire Agreement. This Agreement constitutes the entire agreement
between Mortgagee and Tenant regarding the subordination of the Lease to the Mortgage
and the rights and obligations of Tenant and Mortgagee as to the subject matter of this
Agreement.

d. Interaction with Lease and with Mortgage. Ifthis Agreement conflicts with
the Lease, then this Agreement shall govern as between the parties and any Successor
Landlord, including upon any attornment pursuant to this Agreement. This Agreement
supeisedes, and constitutes full compliance with, any provisions in the Lease that provide
for subGrdination of the Lease to, or for delivery of nondisturbance agreements by the
holder ¢f e Mortgage.

e. niortgagee’s Rights and Obligations. Except as expressly provided for in
this Agreement, Mortgagee shall have no obligations to Tenant with respect to the Lease.
If an attornment occuis, pursuant to this Agreement, then all rights and obligations of
Mortgagee under this Agreement shall terminate, without thereby affecting in any way the
rights and obligations of Successor Landlord provided for in this Agreement.

f. Interpretation. Goreining_ Law.  The interpretation, validity and
enforcement of this Agreement shall be soverned by and construed under the internal laws
of the State of Illinois

g. Amendments. This Agreementmay be amended, discharged or terminated,
or any of its provisions waived, only by a writtzp/instrument executed by the party to be
charged.

h. Due Authorization. Tenant represents to Mo:izagee that it has full authority
to enter into this Agreement, which has been duly authorized by all necessary actions.
Mortgagee represents to Tenant that it has full authority to enter intc-this Agreement, which
has been duly authorized by all necessary actions.

1. Execution.  This Agreement may be executed in “any number of
counterparts, each of which shall be deemed an original and all of which (ogether shall
constitute one and the same instrument.

[THIS SPACE INTENTIONALLY LEFT BLANK]
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IN WITNESS WHEREOF, the Mortgagee and Tenant have caused this
Agreement to be executed as of the date first above written.

MORTGAGEE:

TILLINOIS HOUSING DEVELOPMENT AUTHORITY

By: E?%hﬁ/
Name:; LJCDTd

Its: As.istant Executive Director

)
TENANT:

CAGA GOOD EATS,¢NC.,

Name: fnponios  HR topoded
Its:  Presidn)

\
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LANDLORD’S CONSENT

Landlord consents and agrees to the foregoing Agreement. The foregoing Agreement shall
not alter, waive or diminish any of Landlord’s obligations under the Mortgage or the Lease. The
above Agreement discharges any obligations of Mortgagee under the Mortgage and related loan
documents to enter into a nondisturbance agreement with Tenant. Landlord is not a party to the

above Agreement.

LANDLORD:
MARSHALIL 1232 LLC,
an Illinois limited Iability company
By:  Marshall-Micnaziy LLC,

an Illinois limite<-iiability company, a co-manager

™~
By: . » 7
me: ) ell

Its:  President

By:  Better Tomorrows-Marshall LLC,

an Illinois limited liability company, a co-marager

By:  Michaels Community Services Corporatior,
aNew ] e(l'i m ‘wnm Tomorrows
By: A J

Name: Howard Tucker
Title: President and CEQ
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MORTGAGEE’S ACKNOWLEDGMENT

STATE OF ILLINOIS )
) ss.
COUNTY OF COOK )

On the ﬂ day of &M in the year 2019  before me, the undersigned, a
Notary Public in and for said state, personally appeared l EEbFa { NS a)ﬂ . proved to
me on the basis of satisfactory evidence to be the individual whose name 15stibscribed to the within
instrument 20d acknowledged to me that he executed the same in his capacity, and that by his

signature on thoinstrument, the individual, or the person upon behalf of which the individual acted,
executed the initrument.

PAPAPUA I b o i

, A~ v
| ) 5 OFFICIAL SEAL 3
- ( SUSANNA M AMARO b4

(ﬂ._ﬂ, NOTARY PUBLIC - STATE OF ILLUINOIS §

[

\ Signature o fNotary\ﬁlbliC : MY COMMISSION EXPIRES 11/24/22
\

Wy

P W




1930834147 Page: 100f 12 + ©
¢

UNOFFICIAL COPY

TENANT’S ACKNOWLEDGMENT

STATE OF S\l s, )
) ss.

county oF Ceo\( )

On the f’f’_\bc'l:ly of 2 PC in the year 20D before me, the undersigned, a
Notary Public in and for said state, personally appeared A **0ftio5 | €45 Poudes, proved to
me on the basis of satisfactory evidence to be the ‘individual whose name is subscribed to the
within instrument and acknowledged to me that he executed the same in his capacity, and that by
his signatur¢ on the instrument, the individual, or the person upon behalf of which the individual

acted, executed ihe instrument. -

{ - OFFICIAL SEAL
7/ SANDRA L NIELSEN
J = NOTARY PUBLIC - STATE OF ILLINCIS

Gre 0}\N0tary Public MY COMMISSION EXPIRES MAY, 16, 2021
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FHA Project No. 071-98063

STATE OF NEW JERSEY )

EN ) SS
COUNTY OF BURIINPFON, )

I, the undersigned, a Notary Public in and for the County and State aforesaid, certify that
John J. O’Donnell, personally known to me to be the President of Marshall-Michaels LLC, an
Illinots limited liability company (the “Co-Manager™), the co-manager of Marshall 1232 LLC, an
Illinots limited liability company (the “Company™) and personally known to me to be the same
person whose name is subscribed to the foregoing instrument, appeared before me this day in
person and acknowledged that he signed and delivered the said instrument in his capacity as
Presidentof the Co-Manager as his free and voluntary act and deed and as the free and voluntary
act and deer! 0f the Co-Manager and the Company, for the uses and purposes therein set forth.

Given undérimy hand and official seal this Z(ff/k day of &g‘&, 3, 2019.

Notary Public :\iE

CATHERINE A. FREAS
STATE OF NEW JERSEY j NOTARY PUBLIC OF NEW JERSEY
CAMDEN ) 58 COMMISSION EXPIRES 6/30/2020
COUNTY ORBHREINGTON- )

I, the undersigned, a Notary Public in and for the County and State aforesaid, certify that
Howard Tucker, personally known to me to be the President and CEO of Michaels Community
Services Corporation, a New Jersey not-for-profit corpsration (the “Member™), the member of
Better Tomorrows-Marshall LLC, an Illinois limited liabilisycompany, (the “Co-Manager”), the
co-manager of Marshall 1232 LLC, an llinois limited liability company (the “Company”) and
personally known to me to be the same person whose name is subscribed to the foregoing
instrument, appeared before me this day in person and acknowledged ihat he signed and delivered
the said instrument in his capacity as President of the Member as his fwe and voluntary act and
deed and as the free and voluntary act and deed of the Member, Co-Manzget and the Company,
for the uses and purposes therein set forth,

Given under my hand and official seal this 2 8 day of S; Pbéﬂ! L2019

Notary Public k

‘ CATHERINE A. FREAS
NOTARY PUBLIC OF NEW JERSEY
COMMISSION EXPIRES 6/30/2020
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EXHIBIT A
LEGAL DESCRIPTION

LOT 1 AND THE NORTH 22 FEET OF LOT 2 IN COUNTY CLERK'S RESUBDIVISION OF
LOTS 55 AND 56 IN BRONSON'S ADDITION TO CHICAGO, THE AFORESAID PROPERTY
(EXCEPT THE PORTION ALONG THE WEST SIDE THEREOF SHOWN AS AN ALLEY ON
THE PLAT OF OWNERS SUBDIVISION) BEING ALSO DESCRIBED AS FOLLOWS: LOTS
1 AND 2 IN OWNERS SUBDIVISION OF ORIGINAL LOTS 55 AND 56 AND PART OF
ORIGINAL LOTS 46, 47, 48, 49, 50, 54 AND 57 IN BRONSON'S ADDITION TO CHICAGO
IN THE NORTHEAST 1/4 OF SECTION 4, TOWNSHIP 39 NORTH, RANGE 14 EAST OF
THE THIRD PRINCIPAL MERIDIAN (EXCEPT THAT PART OF THE AFORESAID
PROPERTV JLYING BETWEEN THE WEST LINE OF LA SALLE STREET AND A LINE 14
FEET WEST'CF AND PARALLEL WITH THE WEST LINE OF LA SALLE STREET, AS
CONDEMNED+GR WIDENING OF NORTH LA SALLE STREET IN CASE 53227 COUNTY
COURT) IN COOR/COUNTY, ILLINOIS.

Address: 1232 N. LeSalle Street, Chicago, [L

PIN: 17-04-221-029-G000



