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NOTICE

THIS PROJECT IS SUBJECT TO SECTION 2-44-080 OF THE MUNICIPAL CODE OF THE
CITY OF CHICAGO (THE -ATFORDABLE REQUIREMENTS ORDINANCE). THE
COVENANTS SET FORTH HERE!N-RUN WITH THE LAND, AND ARE BINDING ON AND
ENFORCEABLE AGAINST SUCCESSORS AND ASSIGNS. UNTIL THE EXPIRATION OF
THE TERM.

THIS AFFORDABLE HOUSING COVENANT AND AGREEMENT (this "Agreement’) is
made on or as of , 2020, by ary.between the CITY OF CHICAGO, an lllincis

municipal corporation (“City"), acting by and through itz Department of Housing (“Department”),
and SERITAGE SRC FINANCE LLC, a Delaware linited liability company (together with its
successors and assigns, the “Developer”). Capitalized t£rins not otherwise defined herein shall
have the meanings given in Section 1. : ‘

RECITALS

A The Developer is the owner of the property locaied at 1601 North Harlem
Avenue, Chicago, lllincis 80707, as legally described on Exhibit ‘A "attached hereto (the

"Property”).

B. The City Council, by ordinance adopted on July 24, 2019, approved the rezoning
of the Property from B1-2 Neighborhood Shopping District to B3-2 Community Siorsing District,
and then to Residential-Business Planned Development 1449, for the renovation ana-construction
of a 5-story, mixed-use building with a total of 160 dwelling units on floors 2-5, and commercial
space on the first floor {the "Project”).

C. Section 2-44-080 of the Municipal Code (the “Affordable Requirements
Ordinance” or the “ARQ") obligates the City to impose certain affordability requirements upon
developers who undertake residential development projects that include ten (10) or more
dwelling units and that receive City assistance in the form of the sale of City land, financial
assistance, or approval of certain zoning changes.

D. The Developer acknowledges and agrees that the Project is a Residential
Housing Project (as defined in Section 1 beiow) within the meaninﬁEof the ARO, and that the
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rezoning of the Property for the Project constitutes Zoning Assisiance (as defined in Section 1
below) within the meaning of the ARO, thereby triggering the requirements of the ARO.

E. The ARO divides the city into three (3) zones for purposes of applying the ARO'’s
affordable housing requirements. The three zones are referred to in the ARO and this
Agreement as Low-Moderate Income Areas, Higher income Areas and Downtown Districts.

F. The ARO requires developers of Residential Housing Projects in every zone to (i)
set aside 10% of the housing units in the Residential Housing Project as ARO units, or provide
the ARO units in an approved off-site location; (ii) pay a fee in lieu of the development of the
ARO units; or (iti) any combination of (i) and (ii); provided, however, Residential Housing
Projects with. 20 or more units (“Larger Projects”) in Low-Moderate Income Areas (rental and
for-sale), Higher Income Areas (rental and for-sale) and Downtown Districts (rental only) must
provide a minirium of 25% of the ARO units (the "Required Units") on-site or (for projects in
Higher Income Arcas and Downtown Districts) off-site. In other words, in such Larger Projects,
the developer may nint pay a fee in lieu of the development of the Required Units. If the
developer elects to provide ARO units in an off-site location, the off-site ARO units must be
located within a two-mile_radius from the Residential Housing Project and in the same or a
different Higher Income Arez o7 Downtown District.

G. The Project is loceted'in a Low-Moderate Income Area and constitutes a Larger
Project. As a result, the Developer's ARO obligation is sixteen (16) Affordable Units (10% of
160, rounded down), four (4) of whicharz Required Units (2.5% of 160, rounded down), which
the Developer is obligated to construct ori-iite,

H. The Developer has submitted, ard the Department has approved, a proposal to
provide four (4) Affordable Units on-site (the Rejuired Units) and pay an in lieu Fee in the
amount of $626,568 for the other twelve {12) Affordabile L'nits ($52,214 per unit).

l. Prior to the issuance of a building permit for zny project subject to the ARO, the
developer must do one or both of the following, as appiicakie: (i) execute and record an
affordable housing agreement against the project (or off-site locaiion) to secure the developer's
obligation to provide Affordable Units, and/or (ii) pay the required in licu-Fee.

J. The Developer is executing this Agreement to satisfy the recuirements set forth
in (i} above relating to the construction of the Affordable Units.

NOW THEREFORE, the Developer covenants and agrees as follows:

SECTION 1. INCORPORATION OF RECITALS; DEFINITIONS. The recitals set forth
above are, by this reference, fully incorporated into and made a part of this Agreement. For
purposes of this Agreement, in addition to the terms defined in the foregoing recitals, the
following terms shall have the following meanings:

1.1 "Acquisition Assistance" means the City's sale of real property to a developer (a)
upon which a Residential Housing Project is subsequently developed, or (b} any portion of
which is incorporated into a Residential Housing Project site in order to satisfy minimum off-
street parking, minimum lot area, setback or other zoning or Municipal Code requirements or
standards.
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1.2 “Affordable Housing Profile Form” means the form attached hereto as Exhibit B,
specifying the number and types of affordable units required for the Project.

1.3  "Affordable Requirements Ordinance” or “ARQ" is defined in the Recitals,

1.4  “Affordable Units" means those Units in the Project and/or, if applicable, an
approved off-site |ocation which will be leased to and occupied by Eligible Households, as more
specifically identified in Section 4.1(a). The Affordable Units must comply with the requirements
of Section 4.

1.5  “Agent’ means any contractor or other agent, entity or individual acting under the
control or atthe request of a party.

1.6 7 "Agreement' means this Affordable Housing Covenant and Agreement, as
supplemented, arended and restated from time to time.

1.7 "Area Meuian Income” or "AMI" means the median household income for the
Chicago Primary Metrobclitan Statistical Area as calculated and adjusted for household size on
an annual basis by HUD.

1.8 “Authorized Agency’ raeans the Chicago Housing Authority, the Chicago Low-
Income Housing Trust Fund, or encther non-profit agency acceptable to the City, which
administers subsidies under HUD's McKiirey-Vento Homeless Assistance Grants program, or
the Veterans Administration Supportive Housing program, or another housing assistance
program approved by the City.

1.9  "Authorized Agency Agreement’ means {(a) a 30-year lease agreement, if the
Authorized Agency is leasing the Affordable Unit fror the Developer, or (b) a 30-year deed
restriction or similar instrument if the Authorized Agency 1s-purchasing the Affordable Unit from
the Developer, or (c) a 30-year HAP Contract between thie Developer and the Authorized
Agency.

1.10  “Authorized Agency Closing Date” means the date ar Authorized Agency closes
on the acquisition or lease of an Affordable Unit, or signs a HAP Contract.

1.11  "City" means the City of Chicago, lllinois, an llinois municipa. sorporation and
home rule unit of government, and its successors and assigns.

1.12  “Commissioner’ means the commissioner of the Department of Housing of the
City, or any successor department, or his or her designee.

1.13  “Completion Date” means the earlier of (a) the issuance of the certificate of
occupancy for the Project (or the residential portion of the Project if the Project is a mixed-use
development), or (b) the first day of the initial lease of Units in the Project.

1.14 “Compliance Certificate” means an annual compliance cerificate in the
Department's then-current form. The Department's form as of the date hereof is attached
hereto as Exhibit C.

1.15  "Department' means the Department of Housing of the City or any successor
department. -
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1.16 "Developer" is defined in the Recitals.

1.17  “Downtown District’ means a “D” zoning district pursuant to the Chicago Zoning
Ordinance, Chapter 17-4 of the Municipal Code.

1.18 “Eligible Household" means a Household whose combined annual income,
adjusted for Household size, does not exceed 60% of AMI at the time of the initial lease of an
Affordable Unit by that Household.

1.19 “Escrow Agent’ is defined in Section 7.18.
1.20 "Escrow Agreement’ is defined in Section 7.18.

1.21  ‘Fed" means a fee in fieu of the establishment of Affordable Units in the following
amounts:

(a) $57 214 per unit in Low-Moderate income Areas;

(b) $130,534 per_unit in Higher Income Areas, or $104,427 per unit if the
developer enters into an Authorized Agency Agreement with respect to a minimum of
25% of the required Affordan’e Wnits; and

(¢) $182,748 per unit’ 'n Downtown Districts, or $156,641 per unit if the
developer enters into an Authorized Agency Agreement with respect to a minimum of
25% of the required Affordabie Units.

1.22 ‘“Final Lease Commencement Date" merns the date on which the last Affordable
Unit in the Project is first leased to an Eligible Household.

1.23  ‘“Financial Assistance” means any assistance urovided by the City through
grants, direct or indirect loans, or allocation of tax credits for the development of Units.

1.24 “HAP Contract’ means a U.S. Department of Housing aind Urban Development
Section 8 Project-Based Voucher Program Housing Assistance Paymeriis Centract between the
Developer and the applicable Authorized Agency, as amended, renewed or ranlaced, or other
form of Section 8 Housing Assistance Payments Contract acceptable to the Depauitinent.

1.25 ‘“Higher Income Area” means an area that is not a Low-Moderate irncome Area,
provided that, if any portion of a Higher Income Area is located in a Downtown District, that
portion of the area will be treated as a Downtown District for purposes of the ARO.

1.26 “Household" means and includes an individual, a group of unrelated individuals
or a family, in each case residing in one Unit.

1.27 “HUD" means the United States Department of Housing and Urban Development
or any successor department.

1.28 “Larger Project(s)" is defined in the Recitals.
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1.29 ‘“Low-Moderate Income Area’” means an area designated by the Commissioner
as a low-moderate income area in accordance with the ARQ, provided, that, if any portion of a
Low-Moderate Income Area is located in a Downtown District, that portion of the area will be
treated as a Downtown District for purposes of the ARO.

1.30  “Municipal Code” means the Municipal Code of the City of Chicago.
1.31  “Project’ is defined in the Recitals.
1.32  “Property’ is defined in the Recitals.

1.33.. “‘Rent Limit" means, for each Affordable Unit, the applicable maximum monthly
rent as seciorh in the 60% AMI column in the tables published annually by the City of Chicago
in the document currently titled “City of Chicago Maximum Affordable Monthly Rents.” As set
forth in such tarics, the Rent Limit for each Affordable Unit depends on the number of
bedrooms, the utiiiizs which the tenant is responsible for paying and housing type.

1.34 “Required .Ixit(s)" is defined in the Recitals.

1.35 “Residential Housing Project’ means one or more buildings that collectively
contain ten or more new or adaitional housing units on one or more parceis or lots under
common ownership or control, inclucing contiguous parcels, as further described in the ARO.

1.36  “Tenant Income Certificaticn” means an annual income certification from each
Eligible Household in the City's then-curren’ form, and documentation to support the Tenant
Income Certification. For an Eligible Houseiimid receiving Housing Choice Voucher rental
assistance payments, such documentation may e a statement from the Chicago Housing
Authority declaring that the Eligible Household's inceine does not exceed the applicable income
limit under Section 42(g) of the Internal Revenue Code of 1986.

1.37 “Term" is defined in Section 2.

1.38 “TIF Guidelines” means those guidelines estabiskad pursuant to the Tax
Increment Allocation Redevetopment Act, 65 ILCS 5/11-74.4-1 ef seq., and adopted by the City
Council in “An Ordinance Adopting Guidelines for Use of Tax Increment“in2n¢ing Revenues for
Construction of Affordable Housing” passed on July 31, 2002, and published at pages 90838-
90859 of the Journal of the Proceedings of the City Council of that date.

1.39  “Unit" means a room or suite of rooms designed, occupied, or irtended for
occupancy as a separate living quarter with cocking, sleeping and sanitary facilities provided
within the unit for the exclusive use of the occupants of the unit; provided that a “Unit” does not
include dormitories, or a “hotel” as that term is defined in Section 13-4-010 of the Municipal
Code.

1.40 "Zoning Assistance" means a change in the zoning of property in any of the
following circumstances: (a) to permit a higher floor area ratio than would otherwise be
permitted in the base district, including through transit-served location floor area premiums
where the underlying base district does not change; (b) to permit a higher floor area ratio or to
increase the overall number of housing units than would otherwise be permitted in an existing
planned development, as specified in the Bulk Regulations and Data Table, even if the
underlying base district for the planned development does not change; (c) from a zoning district
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that does not allow household living uses to a zoning district that allows household living uses,
(d) from a zoning district that does not allow household living uses on the ground floor of a
building to a zoning district that permits household living uses on the ground floor; or (e) from a
downtown district to a planned development, even if the underlying base district for the property
does not change.

SECTION 2. TERM OF COVENANT. The Developer, for itself and its successors and
assigns, agrees to be bound by the terms and provisions of this Agreement for the period (the
“Term”) commencing on the date hereof and expiring on the thirtieth (30") anniversary of the
Final Lease Commencement Date; provided, however, if any Affordable Unit is converted to a
condominium unit within the Term, a new affordability period of 30 years shall begin on the date
of the initial-sale of such condominium unit in accordance with Section 2-44-080(H)(2). The
Developer skall provide written notice to the Department within thirty (30) days of the
Completion Catz.

SECTION 5 AaGREEMENT TO RUN WITH THE LAND. The Developer hereby declares
its express intent that the covenants, restrictions and agreements set forth herein shall be
deemed covenants, restrictions and agreements running with the land from the date hereof to
the expiration of the Term ana shall pass to and be binding upon any person or entity to whom
Developer may sell or assign-all or a portion of its interest in the Property or Project or any
successor in title to all or a portior of the Property or Project. If the Developer sells or assigns all
or any portion of the Property or Proiec, it shall notify the City within sixty (60) days of such sale
or assignment.

SECTION 4. AFFORDABILITY RESTRICTIONS.

41 Method of Compliance.

(a) Construction of Affordable Units /in. the Project. The Developer shall
establish and maintain four (4) Affordable Units in the Froject, as follows:

(i) two (2) 1-bedroom units with an‘average square footage of
approximately 833 square feet; and

(i) two (1) 2-bedroom units with an average.-cquare footage of
approximately 1,158 square feet.

{b) Payment of In Lieu Fee. Prior to or concurrent with the exccution of this
Agreement, the Developer shall make a payment to the City in the amount ©f $626,568
for the in lieu Fee.

The unit numbers for the Affordable Units, if identified on Exhibit C attached hereto, may
be substituted for comparable units with the prior written approval of the Department.

4.2 Standards for Construction of Affordable Units. The Affordable Units in the
Project (and/or the Off-Site Development if applicable) shall be constructed or rehabilitated, as
the case may be, in accordance with the following minimum standards:

(a) Distribution. The Affordable Units shall be reasonably dispersed
throughout the Project such that no single building or floor therein has a disproportionate
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percentage of Affordable Units. This requirement does not apply to Affordable Units in
Off-Site Developments.

(b) Comparable to Market-Rate Units. The Affordable Units shall be
comparable to the market-rate Units in the Project in terms of unit type, number of
bedrooms per unit, quality of exterior appearance, energy efficiency, and overall quality
of construction; provided, however, with the Commissioner's approval, (i) lots for
Affordable Units may be smaller than lots for market-rate Units, (i} one-story
condominium units may be substituted for multi-story townhomes, and (i) attached
homes may be substituted for detached homes.

(c) Interior Finishes and Features. The Affordable Units may have different
interio: finishes and features than market-rate Units in the Project, as long as such
finishes-and features are durable, of good and new quality, and are consistent with then-
current sieiidards for new housing.

(d) Or<Site Amenities. The Affordable Units shall have access to all on-site
amenities availabie- to the market-rate Units in the Project (andfor the Off-Site
Development if applicable), including the same access to and enjoyment of commen
areas and facilities.

(e) Parking. The Attordable Units shall have functionally equivalent parking
when parking is provided to the other Units in the Project (and/or Off-Site Development if
applicable).

(f) Timing of Construction o Affordable Units. All Affordable Units in the
Project shall be constructed, complewd.. ready for occupancy, and marketed
concurrently with or prior to the market-rate-Urits in the Project. All off-site Affordable
Units must receive certificates of occupancy pricr fo the issuance of the first certificate of
occupancy for any market-rate Unit in the Project. /At the Department’s request, the
Developer shall provide a report, in a form acceptablz to the Department, on the
progress of the construction of the Affordable Units in reiation to the construction of the
market-rate Units. Notwithstanding the foregoing, the Coinrissioner may approve an
alternative timing plan, provided the Developer posts a bong-or similar security in
accordance with Section 2-44-080(U){7) of the ARO.

{s)) Budget for Construction of Off-Site Affordable Units. Not'‘Applicable.

(h) Compliance with Rules and Regulations. The Developer shailicomply with
the rules and regulations adopted by the Commissioner from time to time during the
Term pursuant to Section 2-44-080(0) and posted on the Department website.

4.3  Eligible Households. The Developer shall rent the Affordable Units to Eligible
Households only; provided, however, in the case of existing units that are being converted to
Affordable Units, if 2 non-eligible tenant occupies an Affordable Unit on the date hereof, such
tenant shall be permitted to remain in the Affordable Unit, and such Affordable Unit shall be
deemed to be in compliance with the terms of this Agreement for so long as such tenant
continues to lease such unit.

4.4  Rent Limit. The rent charged each month for any Affordable Unit shall not exceed
at any time the Rent Limit applicable to such Affordable Unit; provided, however, if the

7
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Developer has entered into a 30-year HAP Contract with an Authorized Agency, the Developer
may accept housing assistance payments from such Authorized Agency, which payments, in
combination with the portion of the rent to be paid by the Eligible Household, exceed the Rent
Limit. For the avoidance of doubt, in no event shall (a} the portion of the rent to be paid by the
Eligible Household exceed the Rent Limit, or (b} this Section 4.4 be construed to allow the
Developer to accept housing assistance payments from an Authorized Agency, or otherwise
colfect rent in excess of the Rent Limit, unless the Developer has entered into a 30-year HAP
Contract.

4.5  Annual Compliance Certificate. On or prior to June 30 of each year during the
Term, the Developer shall provide the City with a Compliance Certificate. The Developer shall
obtain and keep such records as are necessary to enable it to complete the Compliance
Certificate’ana substantiate all statements made therein.

46  Pie-Marketing Meeting for Affordable Units. At least 90 days before marketing
any Affordable Uiz, the Developer shall meet with the Department’s Compliance Division to
review the procedures ror qualifying tenants as income-eligible; submit a “Rental Unit Marketing
Form” in the Departmeni’s- then-current form (available on the Department’s web site); and
review the Department's ARG monitoring and reporting requirements. It is the responsibility of
the Developer to ensure that this pre-marketing meeting is scheduled and held within the
appropriate time frame. Subject tc the eligibility requirements set forth herein, the marketing and
leasing procedures and requirements for the Affordable Units will be consistent with the
marketing and leasing procedures andiefjuirements for the market-rate Units.

4.7  Income Eligibility Verification. The Department must verify in writing that each
tenant meets the income eligibility requiremeniiz-uf this Agreement. The Developer shali deliver
to the Department any information required by the Lepartment to confirm each tenant's income
eligibility. The Department shall have ten (10) business days from the date of receipt of a
“complete information package’ to qualify tenants. £ ‘complete infermation package” shall
include, by means of illustration and not limitation, the V-2 forins from each tenant’s employers,
U.S. 1040 income tax returns for each member of the tenart Heusehold from the previous two
{2) years, an affidavit or verification from the tenant with regzid to Household size, and the
empioyer verification form utilized by Fannie Mae. Tenant income ‘iformation must be dated
within six (6) months prior to the anticipated leasing date.

48  Non-Discrimination. The Developer shall not discriminate ¢n the. basis of race,
color, sex, gender identity, age, religion, disability, national origin, ancestry, sexual orientation,
marital status, parental status, military discharge status, or source of income in tivz iental of any
Affordable Unit. Without limiting the generality of the foregoing, the Developer shali riat refuse to
lease any Affordable Unit to a holder of a voucher or certificate of eligibility under Section 8 of
the United States Housing Act of 1937, or of a comparable document evidencing participation in
a tenant-based rental assistance program because of the status of the prospective tenant as a
holder of such voucher, certificate or comparable tenant-based assistance document.

49 Affordable Unit Leases.

(a)  All leases for the Affordable Units shall be in writing and shall conform
with all applicable laws, including without limitation, the City of Chicage Residential
Landlord and Tenant Ordinance, as such ordinance may be amended or restated from
time to time, and shall contain clauses, inter alia, wherein each individual tenant: (i)
certifies the accuracy of the statements made in the Tenant Income Certification, and (ii)

8
EASTU172826961 .2



UNOFFICIAL COPY

agrees that the Household income and other eligibility requirements shall be deemed
substantial and material obligations of his/her tenancy, that he/she will comply with all
requests for information with respect thereto from the Developer or the City, and that the
failure to provide accurate information in the Tenant Income Certification or refusal to
comply with a request for information with respect thereto shall be deemed a substantial
violation of an obligation of his/her tenancy.

(b) All leases for the Affordable Units shall be for a period of not less than
one year, unless the tenant and the Developer mutually agree upon a different time
period. Notwithstanding the foregoing, the Developer may not set rents more than one
year in advance. Leases for Affordable Units shall not contain any of the following
provizions:

(i) agreement by the tenant to be sued, to admit guilt or to a
judgment in favor of the Developer in a lawsuit brought in connection with the
lease,

{in) agreement by the tenant that the Developer may take, hold or sell
personal propzriy of Household members without notice to the tenant and a court
decision on the.ights of the parties; provided, however, this prohibition does not
apply to an agreeraen: by the tenant concerning disposition of personal property
remaining in the Aftoidable Unit after the tenant has moved out of the unit, in
which case the Developer may dispose of this personal property in accordance
with applicable local and sicte law;

iii} agreement by the teriant not to hold the Developer or any Agent of
the Developer legally responsible for any action or failure to act, whether
intentional or negligent;

(iv)  agreement by the tenant that the Developer may institute a lawsuit
without notice to the tenant;

(V) agreement by the tenant that the Deveioner may evict the tenant
or Household members without instituting a civil cout proceeding in which the
tenant has the opportunity to present a defense or before a czurt decision on the
rights of the parties;

(vi)  agreement by the tenant to waive any right to a triai by jury;

(vi)  agreement by the tenant to waive the tenant's right to appeal, or to
otherwise challenge in court, a court decision in connection with the lease; or

{viii)  agreement by the tenant to pay attofney's fees or other legal costs
even if the tenant wins in a court proceeding by the Developer against the tenant;
provided, however, that the tenant may be obligated to pay costs if the tenant
loses.

(c) The Developer shall not terminate the tenancy or refuse to renew the
lease of a tenant of an Affordable Unit except for sericus or repeated violation of the
terms and conditions of the lease; for violation of applicable federal, state or local law; or
for other good cause. To terminate or refuse to renew tenancy, the Developer must

9
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serve written notice upon the tenant specifying the grounds for the action at least 30
days prior to the termination of tenancy. The Developer shall also comply with all
applicable state and local laws regarding tenant protections.

(d} The Developer agrees that it shall not impose any fees for construction
management or for inspections for compliance with property standards. Nothing in this
subsection shall prohibit the Developer from charging prospective tenants reasonable
application fees {as determined by the City in its sole discretion).

(&)  All tenant lists, applications and waiting lists relating to the Affordable
Units shall at all times be kept separate and identifiable from any other business of the
Developer which is unrelated to the Affordable Units, shali be maintained, as required by
the City, in a reasonable condition for proper audit and shall be subject to examination
during business hours by representatives of the City. If the Developer employs a
managermcint agent for the Project, the Developer shall require such agent to comply
with the reqiirements of this Agreement and shall include such requirements in any and
all managemeri zgreements or contracts entered into with respect to the Project.

(f) Subjert i the eligibility requirements set forth herein, the Affordable Units
will be rented (or sold, i applicable) on a first-come, first-serve basis, unless some other
objective process, such ag a lottery, is approved by the Department.

410 Maintenance of the Aftoidzble Units. The Developer shall, at all times during the
Term, maintain the Affordable Units and common areas in the Project in decent, safe, and
sanitary condition and in good repair. The Af‘oraable Units must be free of all health and safety
defects and must meet the lead-based paint requirements in 24 CFR Part 35 and all applicable
state and local housing quality standards, code rzguirements and ordinances. The Developer
shall keep each Affordable Unit in compliance with/th2 Department’'s Multi-Unit Rehabilitation
Construction Guidelines, as such guidelines may be amerded from time to time.

411 Management of the Project. The Deveioper shall irovide for the management of
the Project in a manner that is consistent with accepted practices #nd industry standards for the
management of multi-family market rate rental housing.

412 City's Right to Inspect Property. The City shall have the riaht to inspect the
Project and the Affordable Units at all reasonable times during the constiuct'on period for the
purpose of determining whether the Developer is constructing or rehabilitating trie Affordable
Units and common areas and facilities in accordance with the terms of tiis Agreement.
Following construction, the City shall have the right to inspect the Project and thz /ffordable
Units on at least an annual basis to ensure compliance with the leasing, management,
maintenance and other obligations of this Agreement. The City may require additional
inspections as determined necessary by the City based on monitoring results. The City shall
provide the Developer with reasonable notice prior to any inspection.

4.13 Timing of Leasing. if on the date that is six (6) months following the Completion
Date, the Affordable Units are not rented or available for rental by Eligible Households, then
Developer shall be in breach of this Agreement and subject to the City’s remedies set forth in
Section 5. The Department may, in its sole discretion, extend such 8-month period based on the
initial leasing of the Units in the Project.

SECTION 5. REMEDIES AND ENFORCEABILITY.

10
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51 Time of the Essence. Time is of the essence in the Developer's performance of
its obligations under this Agreement.

5.2  Cure. If the Developer defaults in the performance of its obligations under this
Agreement, the Developer shall have thirty (30) days after written notice of default from the City
to cure the default, or such longer period as shall be reasonably necessary to cure such default
provided the Developer promptly commences such cure and thereafter diligently pursues such
cure to completion. Notwithstanding the foregoing, no notice or cure period shall apply to
defaults under Sections 5.3(a) and 5.3(c).

5.3 . Event of Default. The occurrence of any one or more of the following shall
constitute-an “Event of Default” under this Agreement:

(@) The Developer fails to provide the number and type of Affordable Units
required pursuant to Section 4.1

(b} The: Beveloper fails to comply with the construction standards set forth in
Section 4.2.

(€) The Develcper leases an Affordable Unit to a Household that is not an
Eligible Household in violatio: ¢of Section 4.3, or at a price in excess of the Rent Limit in
violation of Section 4.4.

(d) The Developer fails to provide the City with an annual Compliance
Certificate in violation of Section 4.5.

{e) The Developer fails to coripy. with the leasing procedures and
requirements set forth in Sections 4.6 throug 4.9, including but not limited to, the
Developer's use of leasing procedures and requirements for Affordable Units that are
inconsistent with the leasing procedures and requirements for market-rate Units.

(f) The Developer fails to comply with the maintenance and management
standards and requirements set forth in Sections 4.10 and 4.11.

(@) The Developer makes or furnishes a warranty, represer.tation, statement
or certification to the City (whether in this Agreement, an Economic Disclosure
Statement, or another document) that is not true and correct.

{(hy  The Developer fails to perform, keep or observe any of the other
covenants, conditions, promises, agreements or obligations under this Agreement or any
other written agreement entered into with the City with respect to the Project.

54 Remedies. If an Event of Default occurs, and the default is not cured in the time
period provided for in Section 5.2 (if applicable), the City may pursue and secure any remedy
specified in the ARQ, including, with respect to any violation of Section 5.3(a), the imposition of
a fine in an amount equal to two times the required Fee and the revocation of the Developer's
residential real estate developer license, and with respect to a violation of Section 5.3(c}, the
imposition of a fee in the amount specified in the ARO per Affordable Unit per day for each day
that the Developer is in noncompliance.

11
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55  Cumulative Remedies. The City’s remedies hereunder are cumulative and the
exercise of any one or more of such remedies shall not be construed as a waiver of any other
remedy herein conferred upon the City or hereafter existing at taw or in equity.

SECTION 6. DEVELOPER'S REPRESENTATIONS AND COVENANTS.
The Developer hereby represents, warrants, covenants and agrees as follows:

6.1 The Developer is a Delaware limited liability company duly organized, validly
existing, and in good standing under the laws of the State of Delaware. The Developer is in
good standing and authorized to do business in the State of lllincis. The Developer has full
power and 2uthority to acquire, own and develop the Property, and the person signing this
Agreemer.t ¢r behalf of the Developer has the authority to do so.

6.2  Thz Developer has the right, power and authority to enter into, execute, deliver
and perform this Agrzement. The Developer's execution, delivery and performance of this
Agreement has been wuty authorized by all necessary action, and does not and will not violate
the Developer's articles ¢r-organization or operating agreement, or any applicable laws, nor will
such execution, delivery ana performance, upon the giving of notice or lapse of time or both,
result in a breach or violation ¢f, or constitute a default under, or require any consent under, any
other agreement, instrument or docuraent to which the Developer, or any party affiliated with the
Developer, is a party or by which the 'Developer or the Property is now or may become bound.

6.3 Al of the statements, repre;entations and warranties contained in the Affordabie
Housing Profile Form and any other docuinert submitted by the Developer to the City in
connection with this Agreement are true, accurate and complete.

SECTION 7. GENERAL PROVISIONS.

71 Governing_Law/Binding Effect. This Agreerient shall be governed by and
construed in accordance with the laws of the State of lliinois ‘without regard to its conflict of laws
principles. Each of the parties hereto warrants and represents-that this Agreement is valid,
binding and enforceable against them in accordance with the teims and conditions of lllinois
law.

7.2  Successors and Assigns. Except as otherwise provided in this Agreement, the
terms and conditions of this Agreement shall apply to and bind the successers and assigns of
the parties.

7.3 Venue and Consent to Jurisdiction. If there is a lawsuit under this Agreement,
each party agrees to submit to the jurisdiction of the courts of Cook County, the State of lllinois
and the United States District Court for the Northern District of Illinois.

7.4 Modification. This Agreement may not be modified or amended in any manner
without the prior written consent of the parties hereto. No term of this Agreement may be waived
or discharged orally or by any course of dealing, but only by an instrument in writing signed by
the party benefited by such term.

7.5 Notices. Unless otherwise specified, any notice, demand or communication
required or permitted to be given hereunder shall be given in writing at the addresses set forth
below by any of the following means: (a) personal service; {b) facsimile or email, provided that

12
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there is written confirmation of such communication; (¢} overnight courier, or (d) registered or
certified first class mail, postage prepaid, return receipt requested:

If to the City: City of Chicago
Department of Housing
121 North LaSalie Street, Room 1003
Chicago, lllinois 60602
Attn: Commissicner

With a copy to: City of Chicago Department of Law
121 North LaSalle Street, Suite 600
Chicago, Illinois 60602
Attn: Real Estate and Land Use Division

If to the1>eveloper: Seritage SRC Finance LLC
500 Fifth Avenue, Suite 1530
New York, New York 10110
Attn: Jeff Martin

With a copy to: DLA Piper LLP {US)
444 West Lake Street, #900
Chicago, IL 60606
Attn: Rich Klawiter

Any notice, demand or communication given pursuant to either clause (a) or (b) hereof shall be
deemed received upon such personal service or upon confirmed transmission by facsimile or
email, respectively, provided that such facsimile or email transmission is confirmed as having
occurred prior to 5:00 p.m. on a business day. If suci f-ansmission occurred after 5:0C p.m. on
a business day or on a non-business day, it shall be ¢ezmed to have been given on the next
business day. Any notice, demand or communication giver pursuant to clause (c) shall be
deemed received on the business day immediately following derosit with the overnight courier.
Any notice, demand or communication sent pursuant to clause (7} shall be deemed received
three (3) business days after mailing. The parties, by notice given.iereunder, may designate
any further or different addresses to which subsequent notices, demands or communications
shall be given. The refusal to accept delivery by any party or the nakiity to deliver any
communication because of a changed address of which no notice has beer. givan in accordance
with this Section 7.5 shall constitute delivery.

7.6  Indemnification. The Developer hereby agrees to fully and uncerditionally
indemnify, defend and hold harmless the City, its elected officials, officers, employees, Agents
and representatives, from and against any judgments, losses, liabilities, claims, suits, actions,
causes of action, damages (including consequential damages), costs and expenses of
whatsoever kind or nature (including, without limitation, attorneys’ fees, court costs, expert
witness fees, and any other professional fees and litigation expenses) suffered or incurred by
the City arising from or in connection with: (a) the failure of the Developer to perform its
obligations under this Agreement or to comply with the requirements of the ARQO; (b) the failure
of the Developer to comply with any other law, code, or regulation that governs the construction,
occupancy, sale or lease of any Affordable Unit; (¢} breaches of the Developer's representations
and warranties contained in this Agreement or any Compliance Certificate; (d) the construction
and management of the Project (and/or the Off-Site Development if applicabie); (e) any
misrepresentation or omission made by the Developer or any Agent of the Developer with

13
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respect to the Project (and/or the Off-Site Development if applicable); (f} the responses or
documents provided by the Developer or any Agent of Developer pursuant to the terms of this
Agreement or any Compliance Certificate; and {g) any activity undertaken by the Developer or
any Agent of the Developer on the Property (and/or the Off-Site Development if applicable). This
indemnification shall survive the expiration or any termination of this Agreement (regardless of
the reason for such termination).

7.7  Counterparts. This Agreement may be executed in any number of counterparts,
gach of which shall constitute an original, but all of which, taken together, shall constitute one
and the same Agreement.

7.8 . Effective Date. This Agreement shall be deemed to be in effect as of the date first
set forth auove.

7.9 Extubits. All exhibits referred to herein and attached hereto shall be deemed part
of this Agreement.

7.10  Form of Dosuments. All documents required by this Agreement to be submitted,
delivered or furnished to the City shall be in form and content satisfactory to the City.

7.11 Headings. The hiadings of the various sections and subsections of this
Agreement have been inserted for convenience of reference only and shall not in any manner
be construed as modifying, amending r affecting in any way the express terms and provisions
hereof.

7.12  No Third Party Benefits. This Agreement is made for the sole benefit of the City
and the Developer and their respective successors and assigns and, except as otherwise
expressly provided herein, no other party shall have‘ary.legal interest of any kind hereunder or
by reason of this Agreement. Whether or not the City 2lects to employ any or all of the rights,
powers or remedies available to it hereunder, the City shall have no obligation or liability of any
kind to any third party by reason of this Agreement or any.of the City's actions or omissions
pursuant hereto or otherwise in connection herewith.

7.13 Joint and Several Liabijlity. If this Agreement is executed by-more than one party as
the "Developer,” together such entities agree that they are, together witiv any-individual that has
executed this Agreement, jointly and severally liable to the City for the parformance of all
obligations under the ARO and this Agreement. Each obligation, promise, agreer.#nt, covenant,
representation and warranty of each entity comprising the Developer and any inciviaual that has
executed this Agreement, shall be deemed to have been made by, and be bindirg.upon, the
other entities comprising the Developer and their respective successors and assigns, and any
individual that has executed this Agreement. The City may bring an action against any such
entity or individual with respect to the obligations under the ARO and this Agreement without
regard to whether an action is brought against the other entities comprising the Developer.

7.14 No Waiver. No waiver by the City with respect to any specific default by the
Developer shall be deemed to be a waiver of the rights of the City with respect to any other
defaults of the Developer, nor shall any forbearance by the City to seek a remedy for any
breach or default be deemed a waiver of its rights and remedies with respect to such breach or
default, nor shall the City be deemed to have waived any of its rights and remedies unless such
waiver is in writing.

14
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7.15 Severability. If any provision of this Agreement shall be invalid, illegal or
unenforceable, the validity, legality and enforceability of the remaining provisions hereof shall
not in any way be affected or impaired thereby.

7.16 New Tax Parcels. If the Cook County Assessor's Office grants a Petition for
Division and/or Consolidation of the Property, the Developer shall immediately (a) re-record this
Agreement against any newly created tax parcels containing Affordable Units, and (b) deliver a
copy of the re-recorded Agreement to the City.

7.17 Recordkeeping and Reporting. Upon request of the Department, the Developer
shall promptly provide any additional information or documentation requested in writing by the
Department to verify the Developer's compliance with the provisions of this Agreement. At the
written rejucst of the Department, the Developer shall, within a reasonable time following
receipt of suchiequest, furnish reports and shall give specific answers to questions upon which
information is uesned from time to time relative to the income, assets, liabilities, contracts,
operations, and coraition of the Property (and/or the Off-Site Development if applicable), and
the Developer's compiance with this Agreement. '

7.18 Escrow Agrezment. The Developer shall provide additional security for its
obligations under Section 4.17of this Agreement by escrowing the amount of the Fee (i.e,,
$208,856), pursuant to the following terms. Simultaneously with the execution of this
Agreement, Developer shall furnish ine City with a fully-executed Owners Trust and Disbursing
Agreement (“Escrow Agreement"), by ard-oetween the Developer, the City and PNC Bank, a
national banking association ("Escrow Agent”). escrowing the amount of the Fee. Such fully-
executed Escrow Agreement is attached hercto as Exhibit D. Escrow Agent shall disburse such
escrowed funds pursuant to the Requirements or Article 3 therein that states that disbursement
shall be pursuant to the following: (a) a written nclicz from the City that the Affordable Units in
the Project have not been completed in accordance ‘with-the terms of this Agreement, in which
case the escrowed funds shall be disbursed to the City, ¢r./b) a written notice from the City and
the Developer that the City has received Developer's first a;inval Certificate of Compliance, in
which case the escrowed funds shall be disbursed to the Develozer.

The additional security required by this Section 7.18 shall not->2 construed to limit in any
way any other remedy or rights herein conferred upon the City or hereatiar existing at law or in
equity.

[SIGNATURE PAGE FOLLOWS]

15
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IN WITNESS WHEREOF, the undersigned have executed this Agreement as of the date
first above written.

SERITAGE SRC FINANCE LLC, a Delaware limited liability
company

By: Seritage pRC Mezzanine Finance LLC, a Delaware limited
liability cqmparyy, its member

CITY OF CHICAGO, an lllinois municipal corporation and home
rule unit of gove}n ent

By _Merya MOiaza )
Marisa C. Novara
zommissioner of Housing
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STATE OF iQ\D 10([}
COUNTY OF lOcuo 5!.:(%—5

I, the undersigned, a notary public in and for the County and State afcresaid, DO
HEREBY CERTIFY, that James Bry, as Vice President of Seritage SRC Mezzanine Finance
LLC, a Delaware limited liability company, the member of Seritage SRC Finance LLC, a
Delaware limited liability company (the “LLC"), personally known to me to be the same person
whose name is subscribed to the foregoing instrument, appeared before me this day in person
and acknowledged that he signed and delivered the foregoing instrument pursuant to authority
given by said LLC, as his free and voluntary act and deed and as the free and voluntary act and
deed of said L._C, for the uses and purposes therein set forth,

1
GIVEN wieer my hand and official seal this j_ day of mﬂﬂ“/h , 2020
0 el

Nota blic
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STATE OF ILLINOIS )
) 88.
COUNTY OF COOK )

|, the undersigned, a notary public in and for the County and State aferesaid, DO
HEREBY CERTIFY THAT Marisa C. Novara, personally known to me to be the Commissioner
of the Department of Housing of the City of Chicago, lllinois (the "City"}, and personally known
to me to be the same person whose name is subscribed to the foregoing instrument, appeared
before me this day in person and acknowledged that as such Commissioner she signed and
delivered the said instrument pursuant to authority given her on behalf of the City, for the uses
and purposes therein set forth.

GIVEN under my hand and notarial seal on _

1

{_~" Notary Public

EASTN 72826961 .2
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EXHIBIT A

LEGAL DESCRIPTION OF PROPERTY

PARCEL 1:

LOTS 1 THRCUGH 7, BOTH INCLUSIVE, AND THE VACATED ALLEY NORTH OF LOTS 1
THROUGH 7, AND LOTS 8 THROUGH 18, BOTH INCLUSIVE, AND THE VACATED ALLEY
WEST OF LOTS 8 THROUGH 18, IN MADSEN'S SECOND NORTH OF OAK PARK
SUBDIVISION, BEING A SUBDIVISION IN THE WEST HALF OF THE SOUTHWEST
QUARTER OF SECTION 31, TOWNSHIP 40 NORTH, RANGE 13, EAST OF THE THIRD
PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

PARCEL 2:

THE EAST 205.¢4 FEET OF THE WEST 245.84 FEET OF THE NORTH 583.46 OF THE
SOUTH 633.46 FEF 1) OF WEST HALF OF THE SOUTHWEST QUARTER OF SECTION 31,
TOWNSHIP 40 NORTH RANGE 13, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK
COUNTY, ILLINOIS.

PINs:

13-31-321-032-0000
13-31-321-033-0000

ADDRESS: 1601 NORTH HARLEN AVENUE; CHICAGO, ILLINOIS 60707

A-1
EAST\172826961.2
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EXHIBIT B

AFFORDABLE HOUSING PROFILE FORM

(ATTACHED)

COOK COUNTY
RECORDER OF DEEDS

9 b SR mmi e - - "
T s B b TR IR AR, T b i T el M R e T gy 4 P

(REMAINING PAGE LEFT BLANK)

COOK.COUNTY
RECORDEROF DEEDS

COCK COLUNTY
RECC. .- i <r DEEDS

i
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-
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.
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' . )  : jﬁRd"Affordable Housing Profile Form (AHP)

Submit this form for projects that are subject to the 2015 ARO (all projects submitted to
City Councll after October 13, 2015). More information is onfine at www.cityofchicago.org/ARQ.

 This completedform should bé returnadto the Department of Housing:(DOH), 121 N LaSalle Street,

. 10th Floor, Chicago, IL'60602. E-mail: ARO@cityefchicago.org

b

Date: May 30, 2019

DEVELOPMENT INFORMATION
Deveiopment Name: North & Harlem
Development Address: 7 152 W North Avenue

Zoning Application Number, if applicable: 19947 Ward: 29th

If you =79 working with a Planner at the City, what is histher name? Fernando Espinoza

Type of Gity Involvement [J cityLand [0 Planned Devetopment (PD)
check all ihat Gpply |:| Financial Assistance [] Transit Served Location (TSL) project

[] Zoningincrease
REQUIRED ATTASAMENTS: the AHP will not be reviewed until all required docs are received
ARQ Web Form complatad and attached - or submitted online on  4/3/2019
ARQ "Affordable Unit Detaiis and Square Foolage” worksheet completed and attached (Excel)
If ARO units proposed, Dimensiuned Floor Plans with affordable units highlighted are attached (paf)
(] if ARO units proposed are off-site, raquired attachments are included (see next page)

D If ARQC units are CHA/Authorized Agency inits, signed acceptance letter is attached (pdf)

DEVELOPER INFORMATION

DeveloperName  Seritage SRC Finance LLC

Developer Contact Jeff Martin -

Developer Address 500 Fifth Avenue, Suite 1530, New York, #,¥10110

Email jmartin@seritage.com Developei't'hone 216-264-5908
AttormeyName gich, |awiter & Katie Jahnke Dale Attorney Phor.e

912-368-7243 / -2153
TIMING

Estimated date marketing will begin 8/1/2020
Estimated date of building permit*  ASAP - 8/1/2019
Estimated date ARO units will be complete 2/1/2021

"the in-lieu fee, recorded covenant and $5,000 per unit administration fee (for off-site units} are required prior
to the issuance of any building permits, including the foundation permit,

PROPOSED UNITS MEET REQUIREMENTS (to be executed by Developer & ARQ Project Manager)

/ ot b Qul%d 5:/3{//6] N
Date
/214  Revised2/26/2020
oot or Denise Roman, DOH Date T

AFFORDABLE REQUIREMENTS ORDINANCE Last updated January 11, 2019
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4 __ 4 ., ARO Web Form

AFFORDABLE REQUIREMENTS QRDINANCE

Applicant Contact Information
Name: Katie Jahnke Dale
Email: katie.dale@dlapiper.com

Development Information

Are you rezaning to downtown?: No
Is your project subject to the ARO Pilots?: 2015 ARO REQUIREMENTS APPLY

Address Submitted Date: 05/31/2019

Number From :7152  Nur:ber To: N/A Direction: W
Street Number:north Postal Code: 60707

Development Name

Information

Ward :29 ARQ Zone: Low / Moderate inzome

Details

ARQ trigger :Zoning change

Total units; 3+3- 312

Development type: Rent

TSL Project : TSL-or FAR doesn't exceed 3.5
Submitted date: 01/23/2019
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Requirements

Affordable units :31 *On-site aff. Units: 8

How do you intend to meet your required obiligation

On-Site: 8 Off-Site: 0

On-Site to CHA or Authorized agency: 0  Off-Site to CHA or Authorized agency: 0

Total Units: 0. In-Lieu Fee Qwed: 1,200,922

Note: the Neva and \Vabansia parcel of the project is 152 units, with an ARQO obligation of 15.
The North and Harlem parcel of the project is 161 units, with an ARO obligation of 16. The
developer is placing 4 A0 units in the Neva and Wabansia parcel and 4 ARO units in the
North and Harlem parcel, payina the rest of the obligation of 23 units in-lieu (total: $1,200,922).

——

- N
2/26/2020 Revision: The North and Harle'n parcel of the project is now 160 units. %4)\
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EXHIBITC

COMPLIANCE CERTIFICATE

CITY OF CHICAGO
DEPARTMENT OF HOUSING

ANNUAL OWNER'’S CERTIFICATION FOR PROJECT
SUBJECT TO AFFORDABLE REQUIREMENTS CRDINANCE
UNDER THE MUNICIPAL. CODE OF CHICAGO

Owner:

Project Name.

Project Address: .

Date:

Owner Federal Employer Identiiication Number:

The Owner has executeu 'an Affordable Housing Covenant and Agreement
(“Agreement”) for the benefit of the Cily >fChicago (the “City"). The Agreement was filed with
the Office of the Recorder of Deeds ¥ Cook County, lilinois, on
(month/date/year). Pursuant to the Agreenieny, the Owner is required to maintain certain
records concerning the Project and the City Is Quthorized to monitor the Project’s compliance
with the requirements of the Agreement. This Aniiual Owner's Certification for Project Subject
to the Affordable Requirements Ordinance ("Complianze Certificate”) must be completed in its
entirety and must be executed by the Owner, notarized and returned to the Department of
Housing (“‘Department’) by June 30 of each year until the expiration of the Term (as defined in
Section 2 of the Agreement). No changes may be made o the language contained herein
without the prior approval of the City. Except as otherwise specifically indicated, capitalized
terms contained herein shall have the same meanings given to sucn tarms in the Agreement.

All forms, including updates to this Compliance Certificate, depariment contacts, income
limits, maximum allowable rents, and guidance for calculating household ‘nceme are available
on the Department's website, or by contacting the Department directly at 212-744-4190 and
requesting to speak with someone regarding ARO compliance.

A. INFORMATION

1. Please list the address for each building included in the Project. (If necessary,
use a separate sheet of paper and attach it to this document.)

Building Address{(es):

2. Has any change occurred, either directly or indirectly, (a} in the identity of the
Owner, (b) in the identity of any shareholder, partner, member, trustee or other entity holding an

C-1
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ownership interest in the Owner, or (c) which would otherwise cause a change in the identity of
the individuals who possess the power to direct the management and policies of the Owner
since the date of the Agreement or the most recent Annual Owner's Certification?

Yes No

If Yes, provide all the appropriate documents.

3. Have the Owner's organizational documents been amended or otherwise
modified since they were submitted to the City?

Yes No

If Yes, provide 2 amendments and modifications of the Owner’s organizational documents.

B. XiiPRESENTATIONS, WARRANTIES AND COVENANTS

The Owner hereby represents and warrants to the City that each of the following statements is
true and accurate and covenarits as follows:

1. The Owner is [check a5 applicable]:

a) _ _ anindividual

b} ___ agroup of individua's

c) __ acorporation incorporated and in good standing in the State of
d} ___ ageneral partnership oirganized under the laws of the State of
e} ___ alimited partnership organizec under the laws of the State of

(
(
(
(
(
(
(

fy __ alimited liability company orgznized under the laws of the State of
g) ___ other [please describe]: A
2. The Owner is [check as applicable] (a) ___ the owner of fee simple title to, or (b)

____the owner of 100 percent of the beneficial interest in, the Projest,

3. The Project consists of building(s) containing a tctal of residential
unit(s), with total rentable square feet of

4. (a)  The Agreement requires the Owner to rent (___Yortne residential
units in the Project (the “"Affordable Unit(s)) to individuals whose income is 60 peicent or less
of the Chicago Primary Metropolitan Statistical Area median income (“Eligible Households™).

(b} For the 12-month period preceding the date hereof (the "Year"):

(i) the Affordable Units in the Project (as identified in paragraph 8
below) were occupied or available for occupancy by Eligible
Households;

(i the Owner received an annual income certification from each
Eligible Household at the time of the first rental by that household
and documentation to support such certification;

(iii) all of the units in the Project were for use by the general public
and used on a non-transient basis;

C-2
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{iv)  each building in the Project was suitable for occupancy, taking into
account the health, safety and building codes of the City, and

{v) if an Affordable Unit became vacant during the Year, reasconable
attempts were or are being made to rent such Affordable Unit or
the next available residential unit in the Project of a comparable
size to one or more Eligible Households.

5. | have attached the Affordable Housing Profile Form signed by the Department
for this Project and acknowledge that | must provide the number and types of affordable units
specified in that document.

B. i have attached copies of the first and last pages of the lease for each of the
Affordable Units listed in paragraph 8 below. For any new tenants, | have attached copies of all
documents reouired to certify that they are income-eligible.

7. Forthis Project, tenants pay for the following utilities [check as applicable]:
(a} _eizctric heat
(b) __ cooking gas

(c) ___ othereciactric

(d} ___ gas heat

(e} ___electric coking

8. The following informatiin ‘ascurately describes the Affordable Units required in
this Project, as of today’s date:

Unit # Number of | Sq. Ft. | Remt Household | Household | Date  household

bedrooms charyer | size income income most

/ recently calculated
1. | 436 1 833 | 60% AMI<] 60% AMI
2. |539 1 833 | 60% AMI 60% AMI
3. |338 2 1,158 | 60% AMI S | 60% AMI
4, | 238 2 1,158 | 60% AMI 1 60% AMI

8. The Project is in compliance with all of the currently applicable requirements of

the Agreement. The Owner will take whatever commercially reasonable acion is required to
ensure that the Project complies with all requirements imposed by the Agreemant during the
periods required thereby.

The Owner shall retain, for the period required under the Agreement, as rom time to
time amended and supplemented, all tenant selection documents, which include but are not
limited to: income verification, employment verification, credit reports, leases and low-income
computation forms, to be available for periodic inspections by the City or its representative. The
City, at its option, can periodically inspect the Project, and all tenancy-related documents to
determine continued compliance of the Project with al! applicable requirements.

10.  No litigation or proceedings have been threatened or are pending which may
affect the interest of the Owner in the Project or the ability of the Owner to perform its
obligations with respect thereto.

C-3
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11.  All Units in each building included in the Project are affirmatively marketed and
available for occupancy by all persons regardless of race, national origin, religion, creed, sex,
age or handicap.

12.  The Owner has not demolished any part of the Project or substantially subtracted
from any real or perscnal property of the Project or permitted the use of any residential rental
unit for any purpose other than rental housing. The Owner has used its commercially
reasonable best efforts to repair and restore the Project to substantially the same condition as
existed prior to the occurrence of any event causing damage or destruction, or to relieve the
condemnation, and thereafter to operate the Project in accordance with the terms of the
Affordable Housing Profile Form attached to the Agreement.

137~ The Owner has not executed any agreement with provisions contradictory to, or
in opposition‘to, the provisions of the Agreement. The Owner shall continue to cooperate with
the City and fuinish such documents, reports, exhibits or showings as are required by the
Agreement and the Ciiy or the City's counsel.

If the Owner is_unable to make any representation or warranty set forth above, the
Owner must immediately contact the City and inform the City of the reason that the Owner is
unable to make such representation or warranty.

Under penalties of perjury, the Owner declares that, to the best of its knowledge and
belief, each response, representatior, »varranty and document delivered by the Owner in
connection herewith is true, correct anu ‘complete and will continue to be true, correct and
complete.

C. INDEMNIE;CATION

The Owner hereby agrees to fully and unccncitionally indemnify, defend and hold
harmless the City from and against any judgments, lossas; liabilities, damages (including
‘consequential damages), costs and expenses of whatsoever kind or nature, including, without
limitation, attorneys' fees, expert witness fees, and any other wriufessional fees and litigation
expenses or other obligations, incurred by the City that may arise 'h.any manner out of or in
connection with actions or omissions which result from the Owner's resoonses or documents
provided pursuant to the terms of this Compliance Certificate and ttie Agreement, including
breaches of the representations and warranties herein and therein contained.

IN WITNESS WHEREOF, the Owner has executed this Annual Owner's Certification this
___day of

Subscribed and sworn to before me this Qwner;
day of , 20
By:
Notary Public Its:
(SEAL)
C-4

EASTV72826961.2



2007322046 Page: 33 of 47

UNOFFICIAL COPY

EXHIBIT D

FULLY-EXECUTED ESCROW AGREEMENT

(ATTACHED)

- COOK COUNTY
. RECORDER OF DEEDS
RECORDER OF DEEDS

COOK COUNTY: - - .-
RECORDER OF DEEDS
 COOK GQUNTY

RECORDER GF DEEDS

L O OTTTY

F _
REC"\—'\— O L Mh-:-J:-:DS
1
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4 REC. _feEDS
M
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Owners Trust and Disbursing Agreement
{No Titie Insurance)

Escrow Account No.: 4803431566
PNC Bank, National Association, Escrow Agent

ARTICLE 1: General Information

A

Owner: Seritage SRC Finance LLC, a Detaware company {"Owner”)

Address:
500 Fifth Avenue, Suite 1530
NZw.\York, NY 10110

Contasc Farson: Jeff Martin
Telephon No.: 216-264-5908
Fax No.:

City of Chicago (tiie/ ‘City"):

Address:

c/o Chicago Department of Housing
121 N LaSalle Street, Room 1002
Chicago, IL 60602

Contact Person: Justin Root
Telephone Number: 312-744-5086
Fax No: N/A

Escrow Agent:

Name: PNC Bank, National Association, a national banking assoriation (hereinafter known as “PNC")

Address:
116 Allegheny Center Mall P8-YB35-02-2
Pittsburgh PA 15215

Contact Person: James Baughman
Telephone Number: 412-768-7010

Fax No:

Project Name: North & Harlem
Project Location: Chicago, IL

Cash Deposits:
5208,856.00

Billing Instructions:

Escrow charges are to be billed to Owner.

Article 2: Recitals

EAST\172346698.1
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A. Owner and City have entered into that certain Affordable Housing Covenant Agreement, dated as of
. 2020, and recorded with the Cook County Recorder of Deeds on as Document No.
{the “Affordable Housing Agreement”). Capitalized terms used but not defined herein shall
have the meanings assigned to them in the Affordable Housing Agreement.

B.  Owner and City are entering into this Owners Trust and Disbursing Agreement pursuant to the terms of
Section 7.18 of the Affordable Housing Agreement to secure Owner’s obligations under Section 4.1 of the
Affordable Housing Agreement.

C. Owner and the City have requested PNC to act as Escrow Agent.

D. Tie Owner, City, and Escrow Agent agree as follows:

{1} Cwnerhereby deposits $208,856.00 as required pursuant to the terms of the Affordable Housing
Agrzzrmant {the “Funds”}. The Funds shall be disbursed by Escrow Agent pursuant to provisions of
this Agreement.

(2} Funds shall b disbursed to the City or Owner as set forth in Article 3.

Article 3: Requirements

Prior to disbursement of funds by Escrow /.ge ot hereunder, it is a requirement of this Agreement that the City
and/or Owner shall furnish or cause to be furtistes to the Escrow Agent, the following:

A. A written notice from the City that the A*forcable Units in the Project have not been completed in
accordance with the terms of the Affordabte Housing Agreement, in which case the Funds shall be

disbursed to the City; or

B. A written notice from the City and Owner that the City his received the first annual Certificate of
Compliance, in which case the Funds shall be dishursed to Ownar.

Article 4: General Conditions

A. Owner and City understand and agree that Escrow Agent’s duties are to disourse deposits pursuant to the
provisions of this Agreement and Escrow Agent’s liability arising from the perfoi=.ance.of those duties, shall
extend only to those persons to whom Escrow Agent is making payments, and only for thse amounts being
paid.

B. Escrow Agent assumes no responsibility concerning the sufficiency of funds deposited hereis:

C. The functions and duties assumed by Escrow Agent include only those described in this Agreement and
Escrow Agent is not obligated to act except in accardance with the terms and conditions of this Agreement.

D. Escrow Agent has no liability for loss caused by any error in any document furnished it hereunder.

E.  Escrow Agent shall not be responsible for any loss of documents which such documents are not in its
custody. Documents deposited in the United States Mail shail not be construed as being in custody of
Escrow Agent. The Escrow Agent undertakes to perform only such duties as are cxpressly set forth
in this Owners Trust and Disbursing Agrecment that shall be decmed purely ministerial in nature.

EAST\172346698.1
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Under no circumstance will the Escrow Agent be deemed to be a fiduciary to any Owner and City
or any other person under this Owners Trust and Disbursing Agreement. This Owners Trust and
Disbursing Agrcement expressly and exclusively sets forth the duties of the Escrow Agent with
respect to any and all matters pertinent hereto and no implied duties or obligations shall be read
into this Owners Trust and Disbursing Agreement against the Escrow Agent. Notwithstanding the
terms of any other agreement between the parties hereto, the terms and conditions of this Owners
Trust and Disbursing Agreement shall control the actions of Escrow Agent.

F. The Escrow Agent shall invest the Funds in a PNC Money Market Deposit Account,

G. The parties hereto agree that the Escrow Agent shall not provide supervision, recornmendations or
acvice relating to the investment of moneys held hereunder or the purchase, sale, retention or other
disprsition of any investment, and the Escrow Agent shall not be liable to Owner and City.

H. Inthe evéntihe Escrow Agent is requested to invest deposits hereunder, PNC is not to be held respansible
for any loss'arprincipal or interest which may be incurred as a result of making the investments or
redeeming said invesiment for the purposes of this escrow trust.

I. Except with respect to the reswirement to disburse the funds to the City as set forth in Section 3(A) hereof,
if any disagreement or controvarsy arises between Owner and City, resulting in adverse and conflicting
claims or demands being mad: upon the Escrow Agent, or if the Escrow Agent in good faith is in doubt as
to the action which the Escrow Ajen: should take any time under this Owners Trust and Disbursing, the
Escrow Agent, at its option, may (i) rafuleo take any action under this Owners Trust and Disbursing, so
long as such disagreement continues or st ch doubt exists, and in such event, the Escrow Agent will not be
liable in any way or to any person for the /ailuie or refusal of the Escrow Agent to act, or {ii) file an
interpleader action, in which event the Owner-shaii-he liable to Escrow Agent for all attorney’s fees, costs
and expenses incurred by Escrow Agent in such acios, The Escrow Agent will be entitled to continue so to
refrain from acting until the rights of all parties have been fully and finally adjudicated by a court of
competent jurisdiction or (i} all matters have been rescivid by agreement by and between the City and
Owner, and the Escrow Agent has been notified of such 2g/¢ement in writing signed by City and Owner.
The rights of the Title Company hereunder are cumulative.

J. Escrow Charges are payable thirty (30) days after billing as stated in the foe schedule attached hereto as
Schedule A.

K. This Agreement shall nat inure to the benefit of any parties other than the parties'nervto, under a third-
party beneficiary theory or otherwise; and any liability to such parties is expressly disclzirad.

L. In no event shall the Escrow Agent be liable for incidental, indirect, special, consequeatial or
punitive damages of any kind whatsocver (including but not limited to lost profits), even if the
Escrow Agent has been advised of the likelihood of such loss or damage and regardless of the form
of action in which such damages arc sought. Escrow Agent shall not be liable for any action taken,
suffered or omitted to be taken by it in good faith cxcept to the extent that Escrow Agent’s gross
negligence, bad faith or willful misconduct was the cause of any direct loss to either party hereto.

’

M. lndemnification. Owner agrecs to defend, indemnify and hold harmless the Escrow Agent and each
of the Escrow Agent’s officers, directors, agents and employces (the “Indemnitec ) from and
against any and all losses, damages, claims, liabilities, penalties, judgments, settiements,

EAST\172346698.1
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litigation, investigations, reasonable and documented out of pocket costs or expenses (including,
without limitation, reasonable and documented out of pocket fees and expenses of outside
counsel and experts and their staffs and all reasonable expense of document focation, duplication
and shipment) {collectively “Indemnitee Losses”), arising out of or in connection with {a) Escrow
Agent’s performance of this Agreement, except to the extent that such Indemnitee Losses are
determined by a court of competent jurisdiction to have been caused by fraud, gross negligence,
willful misconduct or bad faith of such Indemnitee. The provisions of this section shall survive the
termination of this Owners Trust and Disbursing Agrcement and any resignation or removal of the
Escrow Agent.

N. “The/Gscrow Agent may resign and be discharged from its duties and obligations at any time under
thie'Orvners Trust and Disbursing Agreement by providing written notice to Owner and City. Such
resignation shall be effective on the date set forth in such written notice, which shall be no earlier
than thirty 150) days after such written notice has been furnished. Thercafter, the Escrow Agent
shall have 1o {usther obligation except to hold the Escrow Funds as depository and cooperate
reasonably in the transfer of the Escrow Funds to a successor escrow agent. Owner and City shall
promptly appoint a suresssor escrow agent. The Escrow Agent shall refrain from taking any action
until it shall receive a joinc written direction designating the successor escrow agent, However, in
the event no successor escrow gent has been appointed on or prior to the date such resignation is
to become effective, the Escrov-Agent shall be entitled to tender into the custody of any court of
competent jurisdiction all funds.~cquity and other property then held by the Escrow Agent
hereunder and the Escrow Agent stie'f thereupon be relieved of all further duties and obligations
under this Owners Trust and Disbursiig Agreement.

O. The Escrow Funds shall be treated as owned by Owner for U.S. federat income tax purposcs. All
income carned under this Agreement shall be ailoézied to and timely reported by Escrow Agent to
Owner, the IRS or other applicable taxing authority, on IRS Form 1099 or 1042$ (or other
appropriate form) as income carncd from the Funds by (wher whether or not said income has been
distributed during such ycar. Owner shall duly complite tuch tax documentation or other
procedural formalitics necessary for Escrow Agent to compicts required tax reporting and for the
relevant party to receive interest or other income without withLoidiag or deduction of tax in any
jurisdiction. Should any information supplied in such tax documsiiation change, Owner shall
promptly notify Escrow Agent. Escrow Agent shall withhold any taxes ft'deems appropriate in the
absence of proper tax documentation or as required by law, including wiiicut limitation, the
Forcign Account Tax Compliance Act (“FATCA™), and shall remit such taxes 0 ihe appropriatc
authorities.

P. Any notice, request for consent, report, or any other communication required or permitted in
this Owners Trust and Disbursing Agreement shall be in writing and shall be deemed to have been
given (i) when delivered personally to any individual party, (ii) when delivered by electronic mail
to the e-mail address given below, provided that written confirmation of receipt is obtained
promptly from the recipient after completion of the electronic mail transmission or (111) on the first
(I"") Business Day after the date of deposit with an overnight courier with a reputable national
overnight delivery service for next day delivery, postage paid, or on the third (3") Busincss Day
after deposit in the U.S. mail, certified or registered, return receipt requested, postage prepaid,
addressed in all cases to the party at her, his or its respective address set forth below, or to such
other address as such party may designate.

EAST\172346698.1
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Q. Governing Law. This Owners Trust and Disbursing Agreement shall be governed by and construed
according to the laws of the State of Illinois, without regard to principles of conflicts of law. The
parties hercto consent to the exclusive jurisdiction of the state and federal courts sitting in the state
of Illinois and consent to personal jurisdiction of and venue in such courts with respect to any and
all matters or disputes arising out of this Owners Trust and Disbursing Agreement.

U. Waiver of Jury Trial. TO THE EXTENT NOT PROHIBITED BY APPLICABLE LAW THAT
CANNOT BE WAIVED, EACH PARTY HEREBY WAIVES, AND COVENANTS THAT IT
WILL NOT ASSERT (WHETHER AS PLAINTIFF, DEFENDANT OR OTHERWISE), ANY
PIGHT TO TRIAL BY JURY IN ANY FORUM IN RESPECT OF ANY ISSUE, CLAIM,
DEMAND, ACTION OR CAUSE OF ACTION ARISING IN WHOLE OR IN PART UNDER,
RELATED TO, BASED ON OR IN CONNECTION WITH THIS OWNERS TRUST AND
DISBUZLSING OR THE SUBJECT MATTER HEREQF, WHETHER NOW EXISTING OR
HEREAFTEY _ARISING AND WHETHER SOUNDING IN TORT OR CONTRACT OR
OTHERWISE. /ANY PARTY HERETO MAY FILE AN ORIGINAL COUNTERPART OR A
COPY OF THIL SECTION WITH ANY COURT AS WRITTEN EVIDENCE OF THE
CONSENT OF EACH SUCH PARTY TO THE WAIVER OF ITS RIGHT TOTRIAL BY JURY.

V. Neither this Owners Trust cnd Disbursing Agreement nor any rights or obligations hereunder may
be assigned by any party here'o -vithout the express written consent of each of the other parties
hereto. The terms of this Owners Trust and Disbursing may be altered, amended, modified or
revoked only by an instrument in writing signed by all the parties hereto. No course of conduct
shall constitute a waiver of any terms or' conditions of this Owners Trust and Disbursing
Agreement, unless such waiver is specified’ii vriting, and then only to the extent so specified. A
waiver of any of the terms and conditions of this Cwaners Trust and Disbursing Agrecment on one
occasion shall not constitute a waiver of the other lerms of this Owners Trust and Disbursing
Agreement, or of such terms and conditions on any otae. accasion. If any provision of this Owners
Trust and Disbursing shall be held or decmed to b¢ or shall in fact, be illegal, inoperative or
unenforceable, the same shall not affect any other provision o¢ provisions herein contained or
render the same invalid, inoperative or unenforceable to any extent whatsoever. This Owners Trust
and Disbursing Agreement is for the sole benefit of the partics ‘ereto, and their respective
successors and permitted assigns, and nothing hercin, express or tmplied, is intended to or shall
confer upon any other person or entity any legal or equitable right, beneiitor remedy of any nature
whatsoever under or by reason of this Owners Trust and Disbursing Agreem_:nt.

W. Force Majeure.  With respect to the obligations of this Owners Trust and Disbursing-Agreement
only, no party to this Owners Trust and Disbursing Agrecment shall be liable to any cider party
hereto for losses due to, or if it is unable to perform its obligations under the terms of this Owners
Trustand Disbursing because of, acts of God, fire, war, terrorism, floods, strikes, electrical outages,
equipment or transmission failure, interruption or malfunctions of communications or power
supplies, labor difficultics, actions of public authorities or other similar causes reasonably beyond
its control.

X. Compliance with Laws. Owner hereby represents that (i) it is not a person that is the target of any
sanctions program administered by the U.S. Department of the Treasury Office of Foreign Assets
Control (“Sanctioned Person™; (ii) it is not directly or indirectly controlled by, or acting hereunder

EAST\172346698.1
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for or on behalf of, any Sanctioned Person; and (iii) none of the funds used to make any payments
contemplated under this Agreement are derived from any illegal activity.

Y. The Escrow Agent shall confirm cach funds transfer instruction received in the name of a party
hereto by telephone call-back to onc of an Authorized Representative specified on Exhibit A-1 or
Exhibit A-2 at the telephone number specified for such authorized person on Exhibit A-1 or Exhibit
A-2, as applicable (“Authorized Representative™). Once delivered to the Escrow Agent, Exhibit
A-l or Exhibit A-2 may be revised or rescinded only by a writing signed by an Authorized
Representative of the applicable party. Such revisions or rescissions shall be effective only after
actual receipt and following such period of time as may be necessary to afford the Escrow Agent a
reasonable opportunity to act on it. If a revised Exhibit A-1 or Exhibit A-2 or a rescission of an
exist'ng Exhibit A-1or Exhibit A-2 is delivered to the Escrow Agent by an entity that is a successor-
in-ipierest to such party, such document shall be accompanied by additional documentation
satisfuctory to the Escrow Agent showing that such entity has succeeded to the rights and
responsiviliies of the applicable authorized representative of each of Owner and the City under
this Owner:.Trust and Disbursing Agent Agreement. Owner and the City understand that the
Escrow Agent’s/inability to reccive or confirm funds transfer instructions pursuant to the above
security procedurc mav. result in a delay in accomplishing such funds transfer, and agree that the
Escrow Agent shall not be diable for any loss caused by any such delay.

EAST\172346698.1
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In Witness Whereof, the undersigned have executed this Agreement this day of

Owner: Seritage SRC FinancelLLC| a ware Emited Hability company

, 2020

By: _ﬁ —
Name: | !
Its: ‘

James Bry
Ice Pms1dent
City: City of Chicago

By:

Name: Marisa Novara
Its: Commissioner, Department of Housing

Escrow Agent: PN Pank, National Association, a national banking association

By: Y

Name:
Its: Authorized sianatory

CONK COLNTY

"'“'P""“”,—t"" 4 - . a
RECORGER OF DEENS

-—--«_A—..-.,

COOX COUNTY
m«FQQR&: H R SIS I

e
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In Witness Whereof, the undersigned have executed this Agreement this day of , 2020.
Owner: Seritage SRC Finance LLC, a Delaware company

By:

Name:
Its:

City: City of Chicago

By:

Name: Marisa Novara
its: Commissioner, Department of Housing

Escrow Agent: PNU/3ank, National Assgeiation, a national banking association
By: b%

Name: J €F}7:,aughman
ts: Authorized Signatory
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Escrow Agent Wire Instructions

PNC Bank, National Association

ABA: 031000053

Account: 4803431566

Account Name: Seritage SRC Finance LLC - City of Chicago Escrow
Reference:

Attention: James Baughman

The Tower at PNC Plaza
300 Fifth Avenue
Pittsburgh, PA 15222
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Schedule A

’ Escrow Agent Fee

L Acceptance Fee: Waived
A one-time fee, payable upon execution of the Escrow Agreement, to cover the review of the Escrow Agreement,
initial set-up of the account, and other reasonably required services up to and including the closing.

. Annual Administration Fee: $2,500

The annuzi administration fee covers routine duties of Escrow Agent associated with the administration of the
account. Administration fees are payable annually in advance, on the closing date and each anniversary of the closing
date, without ro ration for partial years.

. Out-of-Pockat Fxpenses (if any): At Cost

Reimbursement of expenses asspciated with Escrow Agent’s acceptance of, administration of, or performance under
the Escrow Agreement, including viithout limitation fees and expenses of legal counsel, accountants and other
agents, tax preparation, reporting and riling, publications, and filing and recording fees, will be hilled at cost.

The fee agreed upon for the services renderel h-reunder is intended as compensation for the Escrow Agent's
services as contemplated by this Escrow Agreeme it: provided, however, that in the event that the conditions for
the dishursement of funds under this Escrow Agreemint are not fulfilled, or the Escrow Agent renders any service
not contemplated in this Escrow Agreement, or there is any assignment of interest in the subject matter of this
Escrow Agreement, or any material modification hereof, or ii-2/vwmaterial cantroversy arises hereunder, or the
Escrow Agent is made a party to any litigation pertaining to this Escrow Agreement or the subject matter hereof,
then the Escrow Agent shall be compensated for such extraordinary.Gervices and reimbursed for all costs and
expenses, including reasonable out-of-pocket attorneys’ fees and expens s, occasioned by any such delay,
controversy, litigation or event.

[Te Be Provided]
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EXHIBIT A-1

Certificate of Incumbency
(List of Authorized Representatives of Seritage)

Client Name: SERITAGE SRC FINANCE LLC

L]
As an Authorized Officer of the above referenced entity, I hereby certify that each person listed
below is an authorized signor for such entity and is authorized to provide direction and initiate or
confirm ransactions, including funds transfer instructions, on behalf of the above referenced
entity, and-that the title, signature and contact number appearing beside each name is true and
correct.

Name Title Email Address Signature Contact Number

JAMESE. BRY VICE PRESIDENT /" [biy @seritage.com [ g _t_ ? 646.876.7304

edinnhere @seritage.com T, 646.876.7392
ERIC DINENBERG  AUTHORIZED
SIGNATORY
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IN WITNESS WHEREQF, this certificatc has been executed by a duly authorized officer on:
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EXHIBIT A-2

Certificate of Incumbency
(List of Authorized Representatives of City)

Client Name: |

As an Authorzeil Officer of the above referenced entity, 1 hereby certify that cach person listed below is
an authorized sizno. for such entity and is authorized to provide dircction and initiate or confirm
transactions, including funds transfer instructions, on behalf of the above referenced entity, and that the
title, signature and contzct humber appearing beside each name is true and correct.

Title Signature Contact
Number
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IN' WITNESS WHEREOF, this certificatc has been executed by a duly authorized officer on:

Date, ..

~ COOKCOUNTY
_ RECORDER OF DEEDE -~

Its: Authorized Officer | COOK (\QU NTY

RECORDER OF DEEDS |

COOK COUNTY
RECORDER OF DEEDS
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