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SUBORDINATION, NON-DiSTURBANCE AND ATTORNMENT AGREEMENT

THIS AGREEMENT is made and entercd into as of the 16th day of September, 2020,
by and between, FETCH PACKAGING, INC., a Delaware corporation, ("Tenant"), 1901-
1933 FULTON, LLC, a Delaware limited liability. company ("Landlord"), and BYLINE
BANK, an [llinois state chartered bank, its successors and-assigns ("Mortgagee").

A. Mortgagee is the holder of a certain Mortgage, Security Agreement, Assignment
of Leases and Rents and Fixture Filing dated September 16, 2020, to be'recarded concurrently
herewith (as amended from time to time "Mortgage") encumbering the Rezl Fatate (hereinafter
defined) and securing a loan in the maximum principal amount of Four Millica Seven Hundred
Thousand and 00/100 Dollars ($4,700,000.00) (the "Loan").

B. Tenant has entered into a commercial lease agreement (such lease agreement
hereinafter being referred to as "Lease Agreement,” and the Lease Agreement, together with all
amendments and modifications thereof, hereinafter being referred to as "Lease") dated July, 19
2019 with Landlord (or Landlord's predecessor-in-interest), pursuant to which Tenant leased
certain premises ("Leased Premises") consisting of approximately 8,492 rentable square feet of
space in the building ("Building") on the parcel of land ("Land") legally described in Exhibit A
attached hereto (the Land and Building herein being collectively referred to as "Real Estate").

NOW, THEREFORE, in consideration of the mutual covenants and agreements herein
contained and for other good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, the parties hereby covenant and agree as follows:

Pa
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1. Tenant rcpresents and warrants to Mortgagee that the Leasc constitutes the entire
agreement between Tenant and Landlord with respect to the Leased Premises and there are no
other agreemcents, written or verbal, governing the tenancy of Tenant with respect to the Leased
Premises.

2, Tenant has executed and delivered to Mortgagee a certain Tenant Estoppel
Certificate (the "Estoppel Certificate") dated on or about the date hereof. The provisions of the
Estoppel Certificate are hereby incorporated into this Agreement as if fully set forth in this
Agreement in their entirety, and Tenant acknowledges that Mortgagee will be relying on the
statements-nade in the Estoppel Certificate in determining whether to disburse the proceeds of
the loansecured by the Mortgage and whether to cnter into this Agreement.

3. Irior to pursuing any remedy available to Tenant under the Lease, at law or in
cquity as a result otany failure of Landlord to perform or observe any covenant, condition,
provision or obligatizn 10 be performed or obscrved by Landlord under the Lease (any such
failure hereinafter referred-io as a "Landlord's Default"), Tenant shall: (a) provide Morigagee
with a notice of Landlord's IZefault specifying the nature thereof, the Scction of the Lease under
which same arose and the remicdy which Tenant will clect under the terms of the Lease or
otherwise, and (b) allow Mortgagee nct less than thirty (30) days following receipt of such notice
of Landlord's Default to cure the sam¢; provided, however, that, if such Landlord's Default is not
readily curable within such thirty (30} ¢ay period, Tenant shall give Mortgagee such additional
time as Mortgagee may reasonably nced t0 obtain possession and control of the Real Estate and
to cure such Landlord's Default so long as Moitgagee is diligently pursuing a cure. Tenant shall
not pursue any remedy available to it as a result of apy Landlord's Default unless Mortgagee fails
to cure samc within the time period specified abave: . For purposes of this Paragraph 3, a
Landlord's Default shall not be deemed to have occurredeuntil all grace and/or cure periods
applicable thercto under the Leasc have lapsed withour I2adlord having effectuated a cure
thercof.

4. Tenant covenants with Mortgagee that the Lease sha'l be subject and subordinate
to the lien and all other provisions of the Mortgage and to all modifisations and cxtensions
thereof, to the full extent of all principal, intcrest and all other amounts now ©r hereafter secured
thereby and with the same force and effect as if the Mortgage had been exccutsidand delivered
prior to the exccution and delivery of the Lease. Without limiting the gencrality of b foregoing
subordination provision, Tenant hereby agrees that any of its right, title and intetest in and to
insurance proceeds and condemnation awards (or other similar awards arising fron| ciminent
domain proceedings) with respect to damage to or the condemnation (or similar taking) of'any of
the Real Estate, shall be subject and subordinate to Mortgagee's right, title and interest in and to
such proceeds and awards.

5. Tenant acknowledges that Landlord has collaterally assigned to Mortgagee all
leases affecting the Real Estate, including the Lease, and the rents and other amounts, including,
without limitation, leasc termination fees, if any, due and payable under such lcases. In
connection therewith, Tenant agrees that, upon receipt of a notice of a default by Landlord under
such assignment and a demand by Mortgagee for dircct payment to Mortgagee of the rents due



2026640062 Page: 3 of 9

- UNOFFICIAL COPY

under the Lease, Tenant will honor such demand and make all subscquent rent payments directly
to Mortgagee.

6. Mortgagee agrees that so long as Tenant is not in default under the Lease:

(@) Tenant shall not be named or joined as a party in any suit, action or
proceeding for the foreclosure of the Mortgage or the enforcement of any rights under the
Mortgage (unless Tenant is a necessary party under applicable law); and

(b)  The possession by Tenant of the Leased Premiscs and Tenant's rights
thereto shall not be disturbed, affected or impaired by, nor will the Lease or the term
thireof be terminated or otherwise matcerially adversely affected by (i) any suit, action or
procceding for the foreclosure of the Mortgage or the enforcement of any rights under the
Mortgageor by any judicial sale or execution or other sale of the Leased Premiscs, or
any decd given in licu of foreclosure, or (i) any default under the Mortgage;

7. If Mortgagee or any future holder of the Mortgage shall become the owner of the
Real Estate by rcason ot foreziosure of the Mortgage or otherwise, or if the Real Estate shall be
sold as a result of any action & proceeding to foreclose the Mortgage or transfer of ownership by
deed given in licu of forcclosure, the Lease shall continue in full force and effect, without
nceessity for executing any new leasesas a direct lcase between Tenant and the new owner of the
Real Estate as "landlord" upon all the samc terms, covenants and provisions contained in the
Lease (subjcct to the exclusions set forth insubparagraph (b) below), and in such cvent:

(a)  Tenant shall be bound to suclrnew owner under all of the terms, covenants
and provisions of the Leasc for the remainact of the term thereof (including the extension
periods, if Tenant clects or has clected to excrelse jts options to extend the term), and
Tenant hereby agrees to attorn to such new owne: aid to recognize such new owner as
"landlord" under the Lease without any additional decumentation to effect such
attornment (provided, however, if applicable law shall require additional documentation
at the time Mortgagee cxcrcises its remedies then Tenant siiall execute such additional
documents cvidencing such attornment as may be required by epplicable law);

(b)  Such new owner shall be bound to Tenant under all of the terms,
covenants and provisions of the Lease for the remainder of the term thercof (‘neluding the
cxtension periods, if Tenant elects or has elected to exercise its options 10 iXtend the
term); provided, however, that such new owner shall not be:

(1) liable for any act or omission of any prior landlord (including
Landlord);

(i) subject to any offscts or defenses which Tenant has against any
prior landlord (including Landlord) unless Tenant shall have provided Mortgagee
with (A) notice of the Landlord's Default that gave rise to such offset or defensc
and (B) the opportunity to cure the same, all in accordance with the terms of
Paragraph 3 above;
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(i)  bound by any basc rent, percentage rent, additional rent or any
other amounts payable under the Lease which Tenant might have paid in advance
for more than the current month to any prior landlord (including Landlord);

(iv)  liable to refund or otherwisc account to Tenant for any sccurity
deposit not actually paid over to such new owner by Landlord;

(v)  bound by any amendment or modification of the Leasc made
without Mortgagee's conscnt;

(vi)  bound by, or liable for any breach of, any representation or
warranty or indemnity agreement contained in the Lease or otherwisc made by
any prior landlord (including Landlord);

(vii) bound by any obligation to perform work or to make
imptovzinents to the Premiscs except for repairs and maintenance pursuant to the
terms of'the Iease; or

(viii)} “perconally liable or obligated to perform any such term, covenant
or provision, such pew owner's liability being limited in all cases to its interest in
the Real Estate.

8. Any notices, communicaticos. and waivers under this Agreement shall be in
writing and shall be (1) delivered in person, (ii)nailed, postage prepaid, cither by registered or
certified mail, return receipt requested, or (iii; by avernight cxpress carrier, addressed in cach
casc as follows:

To Mortgagee: BYLINE BANK
180 N. LaSalle, Third ¥lzor
Chicago, [llinois 60601
Attn; Sarah K. Hunter, Vice President,

With a copy to: CLARK HILL PLC
130 E. Randolph Street
Suite 3900
Chicago, Illinois 60601
Attn: Chad M. Poznansky, Esq.

To Tenant; Fetch Packaging
1921 West Fulton Avenue
Chicago, lllinois 60612
Attn:
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With a copy to: 9324 Neils Thompson Drive
Suite 100
Austin, Tcxas 78758
Attn: Michacl Patton

To Landlord: 1901-1933 Fulton, LLC
c/o Diamond Realty Holdings
805 N. Milwaukee Ave — Suite 301
Chicago, 1L 60642

With a copy to: Taft Stcttinius & Hollister LLP
111 E. Wacker, Suite 2800
Chicago, IL 60501
Attn: Jeffrey M. Fricdman, Esq.

or to any other address as to any of the parties hereto, as such party shall designate in a written
notice to the other party-licreto. All notices sent pursuant to the terms of this Paragraph shall be
deemed received (i) if personally.delivered, then on the date of delivery, (ii) if sent by overnight,
express carrier, then on the next federal banking day immediately following the day sent, or
(i11) If sent by registered or certified mail, then on the carlier of the third federal banking day
following the day sent or when actuallv.ieceived.

9. Tenant acknowledges and "agrses that Mortgagee will be relying on the
representations, warrantics, covenants and agrecments of Tenant contained hercin and that any
dcfault by Tenant hereunder shall permit Mortgages, at its option, to ¢xercise any and all of its
rights and remedics at law and in equity against Tenant 244 to join Tenant in a foreclosure action
thereby terminating Tenant's right, title and interest in and 10 the Leased Premiscs.

10.  This Agreement shall be binding upon and shall inut: to the benefit of the partics
hereto, their respective successors and assigns and any nominees of Mortgagee, all of whom arc
entitled to rely upon the provisions hereof. This Agreement shall be-governed by the laws of the
State of Illinois.

L1.  This Agreement may be executed in multiplc counterparts and, all of such
counterparts together shall constitute one and the same Agreement.

[Signature Page Follows]



2026640062 Page: 6 of 9

UNOFFICIAL COPY

IN WITNESS WHEREOF, the parties hereto have executed this Subordination, Non-
Disturbance and Attornment Agreement as of the day and year first above written.

Tenant:

FETCH PACKAGING, INC., a Delaware
corporation

T S

Namc: /V/toL)a(/ l/ “tto—
Title: £ E®

STATEOF " TEXGS )

A / JEANETTE ALAMEDDIN
i } SS. [ At Notary ID # 130887664
COUNTY OF Tra\/ S ) Y My Commission Expires

November 3, 2020

| %m&_@jmc\c\ Nn.,a Notary Public in and for said County in the State
aforcsaid, do hereby certify that _Mi2n0e) Po e , Ceo of
FETCH PACKAGING, INC., a Delalvaie corporation, who is personally known to me to be
the same person whosc name is subscribed to.the foregoing instrument as such DL,
appearcd before me this day in person and acknowledged that he/she signed and delivered such
instrument as histher own free and voluntary act aad as the free and voluntary act of said limited
liability company, for the uses and purposes set forthth<rain.

Given under my hand and notarial seal on a\/_%c;//\ , 2020.
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Landlord:

1901-1933 FULTON, LLC, aDelaware limited

STATE OF -~ / & )

P

) ss.
COUNTYOF CEDK~ )

r—— 370, -
1, Ué?ﬂ( 48 1'; ‘4‘/5“" .4 Notar_%!ubl'c in ang for said Counjy in the State

aforesgid,  d hereby  certify  that hvet V¥ , the
QMQ%@: of 1501-1933 FULTON, LLC, a Delaware limited liability
company, who is pergonally known to ing to be the same pgrsons whose names are subscribed to

the foregoing instrument as such @mr_@ﬁj of 1901-1933 FULTON, LLC,
appeared before me this day in person and ‘ackngwledged that he signed and delivered such
instrument as his own free and voluntary act ard as the free and voluntary act of said limited
liability company, for the uses and purposes set forti therein.

Given under my hand and notarial seal on

JESSICA E WISH
Official Seal

Notary Public - State of Illinois
My Commissian Expires Aug 27, 2023
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Mortgagee:

BYLINE BANK, an Illinois state chartered bank

By: W\L H’Vot\
Name: o b Hunky
Title: V1 €@ VN6 hanX

STATE OF_ L | |ietcis )

| ) sS.
county of _CobY - )

I, L(S A S . SMAéﬂ,-a Notazv Public in and for said County in the State aforesaid, do

* hereby certify that_ Setednthpd /¢ of BYLINE BANK,
an Illinois state chartered bank, who is perssnally known to be to be the same person whose
name is subscribed to the foregoing instrument 35 such V , appeared before

me this day in person and acknowledged that hefshe signed and delivered such instrument as
his/her own free and voluntary act and as the free aud voluntary act of said Bank, for the uses
and purposes set forth therein.

Given under my hand and notarial seal on ]("Y)\.L,?( i I_ , 2020,

| LISAS SAUER
Omc'\a\ geal g
taty pubhic - 'a\e c(:)im by b 20
M ‘ammission Expires
y
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EXHIBIT A

LEGAL DESCRIPTION OF REAL ESTATE

Real property in the City of Chicago, County of Cook, State of Illinois, described as follows:
PARCEL 1:

LOTS 1 AND 2 (EXCEPT THE WEST 8.79 FEET) IN THE NORTHWEST QUARTER OF
BLOCK 45 IN CANAL TRUSTEES SUBDIVISION OF SECTION 7, TOWNSHIP 39
NORTH, RAINGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY,
ILLINOIS.

PARCEL 2:

LOTS 1 AND 2 IN EBERHART'S SUBDIVISION OF THE NORTH HALF OF LOT 2 IN
ASSESSOR'S DIVISION OF THE EAST HALF OF BLOCK 45, AND THE NORTH 132
FEET (EXCEPT THAT PARTTAKEN FOR ALLEY) OF LOT 3 IN SAID ASSESSOR'S
DIVISION, AND LOTS 7 TO 11 IN SAID ASSESSOR'S DIVISION IN CANAL TRUSTEES’
SUBDIVISION OF SECTION 7, TOWNSHIP 39 NORTH, RANGE 14 EAST OF THE THIRD
PRINCIPAL MERIDIAN, IN COOK COUENTY, ILLINOIS.

ALSO

LOTS 1 AND 2 IN E. F, RUNYAN'S SUBDIVISIONAUY LOT 1 IN ASSESSOR'S DIVISION

OF THE EAST HALF OF BLOCK 45 IN CANAL TRUSTEES' SUBDIVISION OF SECTION
7, TOWNSHIP 39 NORTH, RANGE 14, EAST OF THE THJR2 PRINCIPAL MERIDIAN, IN
COOK COUNTY, ILLINOIS

PROPERTY ADDRESS OF REAL ESTATE:

1901-1933 W. Fulton Street
Chicago, IL 60612

PERMANENT TAX IDENTIFICATION NUMBER(S):

17-07-408-032-6000
17-07-408-033-0000
17-07-408-035-0000
17-07-408-036-0000



