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SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT
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an [llinois limited liability company

LESSEE: Elevate Care North Branch, LL_,
an [llinois limited liability company

LENDER:  First American Capital Group Corporatien;
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Subordination, Non- U.S. Department of Housing OMB Approval No. 2502-0605
Disturbance and and Urban Development {exp. 06/30/2022)
Office of Residential

Attornment Agreement Care Facilities

of Operator Lease

Public reporting burden for this collection of information is estimated to average 0.5 hours. This includes the time for collecting,
reviewing, and reporting the data. The information is being collected to obtain the supportive documentation which must be
submitted to HUD for approval, and is necessary to ensure that viable projects are developed and maintained. The Department will
use this information o determine if properties meet HUD requirements with respect to development, operation andfor asset
management, as well as ensuring the continued marketability of the properties. This agency may not collect this information, and
you are not reguired 1o complete this form unless it displays a currently valid OMB contral number.

Warning: Any pirsoi1 whe knowingly presents a false, fictitious, or fraudulent statement or claim in a matter within the jurisdiction of
the U.S. Department.<f Housing and Urban Development is subject to criminal penalties, civil fiability, and administrative sanctions.

RECORDING REQUESTED BY
AN RECORDE RETORNEG:
David A. Barsky, Esq.

Krooth & Altman LLP

1850 M Street, NW, Suite 400
Washington, DC 20036

(202) 293-8200

(Space above this line tr Recorder’s Use)

NOTICE: THE SUBORDINATION PROVIDES FOR IN THIS AGREEMENT
RESULTS IN YOUR LEASEHOLD ESTATE BECGMING SUBJECT TO AND OF
LOWER PRIORITY THAN THE INTEREST CREATED BY SOME OTHER OR
LATER INSTRUMENT.

SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT
(of Operator Lease)

This AGREEMENT (this “Agreement”), is entered into as of the 1** day‘ai September,
2020, by and between FOREST VILLA PROPERTY, LLC, a limited liability company
organized and existing under the taws of Illinois (“Lessor”), as lessor under the Operator Lease
hereinafter described, and ELEVATE CARE NORTH BRANCH, LLC, a limited liability
company organized and existing under the laws of Illinois (“Lessee”), lessee under the
aforementioned Operator Lease, in favor of FIRST AMERICAN CAPITAL GROUP
CORPORATION, a corporation organized and existing under the laws: of New York
(“Lender™), the owner and holder of the Borrowers Security Instrument hereinafter described.

WITNESSETH:
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WHEREAS, Lessor has or will execute that certain Healthcare Mortgage, Assignment of
Leases, Rents and Revenue and Security Agreement, dated as of September 1, 2020 (the
“Borrowers Security Instrument™), in favor of Lender and covering certain real property (the
“Land”) located in the Village of Niles, County of Cook, State of Illineis, with a legal
description as set forth in Exhibit A, attached hereto and, which the Borrower’s Security
Instrument is being recorded concurrently herewith; and

WHEREAS, Lessor and Lessee entered into that certain unrecorded Lease Agreement
dated as of September 30, 2020, as it may thereafter be amended (the “Operator Lease™),
relating to the Lessee’s operation of a healthcare facility (the “Healthcare Facility™) on the Land
upon the <erins and conditions set forth therein (the Land, the Healthcare Facility, and any other
improvemenis. together with any and all assets of whatever nature, wherever situated, related to
the loan from Lcrder to Lessor, are hereinafter sometimes referred to as the “Project™); and

WHEREAS; Iiezsee has or will execute that certain Operator Security Agreement, dated
as of September 1, 2062 the “Operators Security Agreement™) in favor of Lender, granting
lender a security interest in fite Healthcare Facility; and

WHEREAS, the parties (hereto now desire to enter into this Agreement to establish
certain rights and obligations witn ‘respect to their interests, and to provide for various
contingencies as hereinafter set forth.

NOW. THEREFORE, in consideration for the foregoing and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, and of the mutual
benefits to accrue to the parties hereto, it is herchy declared, understood and agreed that the
Operator Lease, all terms and conditions set forth in tie"Operator Lease, the leasehold interests
and estates created thereby, and the priorities, rights, priviicges and powers of Lessee and Lessor
thereunder shall be and the same are hereby, and with full knowledge and understanding of the
effect thereof, unconditionally made subject and subordinate” 25 the lien and charge of the
Borrower’s Security {nstrument, all terms and conditions conizined therein, any renewals,
extensions, modifications or replacements thereof, and the rights, privileges and powers of the
trustee and Lender thereunder, and shall hereafter be junior and inferior ¢< the. lien and charge of
the Borrower’s Security Instrument. Any term not defined herein has the raeaning given in the
Borrower Security Instrument. The parties further agree as follows:

1. it is expressly understood and agreed that this Agreement shall supersece, to the
extent inconsistent herewith, the provisions of the Operator Lease relating to the subordination of
the Operator Lease and the leasehold interests and estates created thereby to the lien or charge of
the Borrower’s Security Instrument.

2. Lender consents to the Operator Lease.

3. In the event Lender or any other purchaser at a foreclosure sale or sale under
private power contained in the Borrower’s Security Instrument, or by acceptance of a deed in
lieu of foreclosure, succeeds to the interest of Lessor under the Operator Lease, or by any
manner, it is agreed as follows:

p)
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(a) Lessee shall be bound to Lender or such other purchaser under all of the terms,
covenants and conditions of the Operator Lease for the remaining balance of the term thereof,
with the same force and effect as if Lender or such other purchaser were the lessor under the
Operator Lease, and Lessce does hereby agree to attorn (o Lender or such other purchaser as its
lessor, such attornment to be effective and self-operative without the execution of any further
instruments on the part of any of the parties to this Agreement, immediately upon Lender or such
other purchaser succeeding to the interest of Lessor under the Operator Lease.

(b)  Subject to the observance and performance by Lessee of all the terms, covenants
and conditionz of the Operator Lease on the part of Lessee to be observed and performed, Lender
or such other“eurchaser shall recognize the leasehold estate of Lessee under all of the terms,
covenants and conditions of the Operator Lease for the remaining balance of the term (as the
same may be extznded in accordance with the provisions of the Operator Lease) with the same
force and effect as ii i.ender or such other purchaser were the lessor under the Operator Lease,
and the Operator Lease shzil remain in full force and effect and shall not be terminated, except in
accordance with the terms of-the Operator Lease or this Agreement; provided, however, that
Lender or such other purchasei shall not be (i) liable for any act or omission of Lessor or any
other prior lessor, (i) obligated to cure any defaults of Lessor or any other prior lessor under the
Operator Lease which occurred prior 10 the time that Lender or such other purchaser succeeded
to the interest of Lessor or any other pior Jessor under the Operator Lease, (iii) subject to any
offsets or defenses which Lessee may be entitled to assert against Lessor or any other prior
lessor, (iv) bound by any payment of rent or additional rent by Lessee to Lessor or any other
prior lessor for more than one (1) month in advance, (v) bound by any amendment or
modification of the Operator Lease made without ‘th¢ written consent of Lender or such other
purchaser, or (vi) liable or responsible for or with respzet to the retention, application and/or
return to Lessee of any security deposit paid to Lessor or #ny other prior landlord, whether or not
still held by Lessor, unless and until Lender or such other puichaser has actually received for its
own account as lessor the full amount of such security deposit. < Fiss non-disturbance provisions
of this Section 3(b) are conditioned upon Lessor at all times haviig-no identity of ownership
interest with Lessee, any management agent of the Healthcare Facility, any service provider to
the Healthcare Facility, or any sub-contractor or supplier to the Healthcare Facility.

4. Lessee hereby agrees that it will not exercise any right granied. it under the
Operator Lease, or which it might otherwise have under applicable law, to terminate the Operator
Lease on account of a default of Lessor thereunder or the occurrence of any other event without
first giving to Lender prior written notice of its intent to terminate, which notice shall include a
statement of the default or event on which such intent to terminate is based. Thereafter, Lessee
shall not take any action to terminate the Operator Lease if Lender (a) within thirty (30) days
after service of such written notice on Lender by Lessee of its intention to terminate the Operator
Lease, shall cure such default or event if the same can be cured by the payment or expenditure of
money, or (b) shall diligently take action to obtain possession of the Healthcare Facility, as such
term is defined in the Borrower’s Security Instrument (including possession by receiver) and to
cure such default or event in the case of a default or event which cannot be cured unless and until
Lender has obtained possession, but in no event to exceed ninety (90) days after service of such
written notice on Lender by Lessee of its intention to terminate.

Previous versions obsolete _ Page 3 of 10 form HUD-9111¢-ORCF (06/2019)



2028247028 Page: 5 of 11

UNOFFICIAL COPY

5. For the purposes of facilitating Lender’s rights hereunder, Lender shall have, and
for such purposes is hereby granted by Lessee and Lessor, the right to enter upon the Land and
the Healthcare Facility thereon for the purpose of effecting any such cure.

6. If Lessee gives a notice of default under the Operator Lease, Lessce hereby agrees
to concurrently provide Lender a copy of such notice, and no such notice given to Lessor which
is not concurrently given to Lender shall be valid or effective against Lender for any purpose.

7. Subordination of the QOperator Lease to the Borrowers Security Instrument
and Regulatory Agreements and Program Obligations.

(a) The Operator Lease and all estates, rights, options, liens and charges therein
contained or creatcd under the Operator Lease are and shall be subject and subordinate to the lien
or interest of (i} the Rurzower’s Security Instrument on Lessor’s interest in the Land in favor of
Lender, its successors and assigns insofar as it affects the real and personal property comprising
the Mortgaged Property (as such term is defined in the Borrower’s Security Instrument and not
otherwise owned or licensed-0y" Lessee) or located thereon or therein, and to all renewals,
modifications, consolidations, replasements and extensions of the Borrower’s Security
Instrument, and to all advances mad< or to be made thereunder, to the full extent of amounts
secured thereby and interests thereon/ (i) that certain Healthcare Regulatory Agreement —
Borrower between Lessor and the U.S. Department of Housing and Urban Development
(“HUD") to be recorded against the Land (th: “Eorrowers Regulatory Agreement”), and (i}
that certain Healthcare Regulatory Agreement (— Qperator between Lessee and HUD to be
recorded against the Land (the “Operators Régulatory Agreement”) ((ii) and (iii) are
collectively referred to herein as the “Regulatory Agreements”). The documents and
instruments that evidence, secure and govern the loan froi Lender to Lessor (including but not
limited to the promissory note from Lessor to Lender, the Forrower’s Security Instrument, the
Regulatory Agreements, any security agreements, and this Agrecrient), as each of the same may
be amended, modified and/or restated from time to time, shal! blreinafter be referred to
collectively as the “Loan Documents™.

(b)  The parties to the Operator Lease agree to execule and deliver .0 Lender and/or
HUD such other instrument or instruments as Lender and/or HUD, or their respeeive successors
or assigns, shall reasonably request to effect and/or confirm the subordination of the Operator
Lease to the lien of the Borrower’s Security Instrument and the Regulatory Agreemenis. To the
extent that any provision of the Operator Lease shall be in contlict with Program Obligations (as
such term is defined below), Program Obligations shall be controlling.

(¢)  In the event HUD succeeds to the interest of Lessor under the Operator Lease by
reason of any foreclosure of the Borrower’s Security Instrument or by HUD’s acceptance of a
deed in lieu of foreclosure, or by any other manner, it is agreed as follows:

(1) HUD can terminate the Operator Lease (A) for any violation of the
Operator Lease that is not cured within any applicable notice and cure
period given in the Operator Lease, (B) for any violation of the Operator’s
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Regulatory Agreement, pursuant to its terms; (C) for any violation of
Program Obligations or Healthcare Requirements (both as defined below)
that is not cured within thirty (30) days of Lessee’s receipt of written
notice of such violation; provided, however, that if such cure reasonably
requires more than thirty (30) days to cure, HUD may not terminate the
Operator Lease if Lessee commences such cure within such thirty (30} day
period and thereafter diligently prosecutes such cure to completion, (D) if
HUD, as a result of the occurrence of any of the events described in the
foregoing items (A), (B), or (C) is required to advance funds for the
operation of the Healthcare Facility, or (E) if the Lessor has an identity of
interest with the Lessee, for any reason.

(1)) Asused in this Agreement:

(&) “Program Obligations” means (1) all applicable statutes and any
regulations issued by HUD pursuant thereto that apply to the Healthcare Facility, except that
changes subject to notice and-comment rulemaking shall become effective upon completion of
the rulemaking process, and (2} 4il current requirements in HUD handbooks and guides, notices,
and mortgagee letters that apply (o the Healthcare Facility, and all future updates, changes and
amendments thereto, as they beconie) effective, except that changes subject to notice and
comment rulemaking shall become effictive only upon completion of the rulemaking process,
and provided that such future updates, ¢hanges and amendments shall be applicable to the
Healthcare Facility only to the extent that they interpret, clarify and implement terms in this
Agreement rather than add or delete provisiors from such document. Handbooks, guides,
notices and mortgagee letters are avalasple on HUD’s  official  website:
http://www.hud.gov/offices/adm/hudclips/index.cfim or.4 saccessor location to that site.

(B)  “Healthcare Requirements” (means, relating to the Land, all
federal, state, county, municipal and other governmental statuteg; favs, rules, orders, regulations,
ordinances, judgments, decrees and injunctions or agreements, in“€ach case, pertaining to or
concerned with the establishment, construction, ownership, operatior, use or occupancy of the
Healtheare Facility or any part thereof as a healthcare facility, and all material permits, licenses
and authorizations and regulations relating thereto, including all maceri<l . rules, orders,
regulations and decrees of and agreements with healthcare authorities peraming to the
Healthcare Facility.

(d)  To the extent there is any inconsistency between the terms of this Agreement, and
the Operator Lease, the terms of this Agreement shall be controlling.

8. Notwithstanding any other provision of the Loan Documents and subject to
HUD’s rights under the Loan Documents, the Lender agrees that, upon providing written notice
of a Lessor default to Lessee, provided that there is no Material Risk of Termination, there is no
payment default under the Loan Documents and the Borrower has the right under the Loan
Documents to cure such default: (i) Lender shall provide Lessee a concurrent period of thirty
(30) days to cure any default by Lessor under the Loan Documents, provided that such default
can be reasonably cured and such cure is being diligently pursued; and (ii) if such default of this
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Agreement can be cured, but cannot be cured within thirty (30) days, and if such cure is
commenced within such initial thirty (30) day period and diligently pursued continuously
thereafter, Lender shall provide Lessee an additional period of up to ninety (90) days, concurrent
with any additional cure period extended to the Lessor. After such thirty (30) day period, as it
may be extended, Lender shall be entitled to declare an Event of Default under the Loan
[Documents.

“Material Risk of Termination” shall be deemed to occur when any of the applicable Permits
and Approvals (as such term is defined in the Operator’s Regulatory Agreement) material to the
operation of the Healthcare Facility is at substantial and imminent risk of being terminated,
suspended or‘otherwise restricted in such a way that such termination, suspension or restriction
would have a materially adverse effect on the operation of the Healthcare Facility, including
without limitatior, HUD’s determination that there is a substantial risk that deficiencies
identified by applicaule state and/or federal regulatory and/or funding agencies cannot be cured
in such manner and wiikin such time periods as would avoid the loss, suspension, or diminution
of any Permits and Approvals that would have a materially adverse effect on the Project.

9. Notices to be given to Lender hereunder shall be sent by U.S. certified mail,
return receipt requested, postage prepaid, to Lender at the following address:

First American Capital Greap Corporation
15 Canterbury Road, Suiie A-3

Great Neck, New York 11021

Attention; Mr. John P. Berry

or to such other address as Lender may provide Lessee/r writing by notice sent to Lessee at the
Healthcare Facility, or such other address as Lessee may-provide in writing by notice sent to
Lender.

10.  The agreements contained herein shall run with the isnd and shall be binding
upon and inure to the benefit of the respective heirs, administrators, executors, legal
representatives, successors and assigns of the parties hereto.

11.  This Agreement may be executed in one or more counierparts, ail.ot which when
taken together shall constitute a single instrument.

12.  This Agreement and all rights and obligations under this Agreement, including
matters of construction, validity and performance, shall be governed by the laws of the state in
which the Healthcare Facility is located, without giving effect to conflicts of law principles.

13.  The following Exhibit is attached to this Agreement:

Exhibit A Legal Description of the Land
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IN WITNESS WHEREOF, the undersigned have executed this instrument as of the day
and year first above written.

LESSOR:

FOREST VILLA PROPERTY, LLC,
an [llinois limited liability property

Name: Barry Caff
Title: Manager

ACKNOWLEDGMENT
STATE OF ILLINOIS )
Mg
COUNTY OF COOK )

On this &\_ day of August, 2020, vefors me, the undersigned, a Notary Public in and
for said State, personally appeared Barry Carr, pcrsonally known to me or proved to me on the
basis of satisfactory evidence to be the individual :vhose name is subscribed to the within
instrument and acknowledged to me that he executed tke¢ same in his capacity, and that by his
signature on the instrument, the individual, or the perscii upon. behalf of which the individual

Official Seal

acted, executed the instrument.
\ {—\
A
[SEQL] notary Public - State of lilinais w{} \C /{:‘g/d M\/

4y Commnision Expis Aar 15,2023 Motarv Public

P,
My Commission Expires: L\> /l 6/ %QB

ERICA M DEWAN

[SIGNATURES CONTINUE ON THE SUCCEEDING PAGE]
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LESSEE:

ELEVATE CARE NORTH BRANCH, LLC,

an [linois limyted liability company
By: % %

Name: Meir MeysteW
Title:  Authorized Signatory

ACKNOWLEDGMENT

STATE OF ILLINOIS )
Vss:

COUNTY OF _@K )

On this l ﬂ day of August, 2020, beivre me, the undersigned, a Notary Public in and
for said State, personally appeared Meir Meyztel-versonally known to me or proved to me on
the basis of satisfactory evidence to be the individual whose name is subscribed to the within
instrument and acknowledged to me that he executed-ihz same in his capacity, and that by his
signature on the instrument, the individual, or the persen upon behalf of which the individual
acted, executed the instrument.

o
[SEAL) N%v%:’/{
My Commission Expires: /D/ 7/2) /L-(
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LENDER:

FIRST AMERICAN CAPITAL GROUP CORPORATION,

a New York cgrporation

L
n P Beny
fce President

ACKNOWLEDGMENT

STATE OF NEW YORK 1)
) ss:
COUNTY OF QUELNS )

3

On thiscgl day of August, 202¢, before me, the undersigned, a Notary Public in and
for said State, personally appeared John P. Berry, personally known to me or proved to me on
the basis of satisfactory cvidence (o be the indiidual whose name is subscribed to the within

signature on the instrument, the individual, or the persord upon behall of which the individual

acted, exccuted the instrument.

DOLFINA DIMARIA

NOTARY PUBLIC STATE OF NEW YORK
QUEENS COUNTY
LiC. #01D16146306

COMM. EXP

My Commission Expires: j-/f/ #&023\

[SEAL

w Lo
Notary Public
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EXHIBIT A
LEGAL DESCRIPTION OF THE LAND

"PARCEL 1:

THAT PART OF LOT 5, LYING SOUTHWESTERLY OF A LINE DESCRIBED AS:
BEGINNING 140.00 FEET SOUTH OF THE NORTHWEST CORNER OF SAID LOT 5 AND
RUNNING SOUTHEASTERLY TO A POINT IN THE SOUTHERLY LINE OF SAID LOT, A
DISTANCE OF 350.15 FEET EASTERLY OF THE INTERSECTION OF THE SOUTHERLY
LINE PRODYCED WEST TO THE WEST LINE OF SAID LOT 5 IN THE CIRCUIT COURT
PARTITIONOF LOT 2 IN THE WILLIAM WEST AND OTHERS SUBDIVISION OF PART
OF LOT 1 AND LOT 18 OF THE ASSESSOR’S DIVISION OF THE SOUTHWEST
QUARTER OF SECTION 30 AND LOT 8 OF THE ASSESSOR’S DIVISION OF JANE
MIRANDA’S RESERVE; ALSO LOT 11 OF THE ASSESSOR’S DIVISION OF THE
SOUTHWEST QUARTZE OF SECTION 30, TOWNSHIP 41 NORTH, RANGE 13, EAST OF
THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

PARCEL 2:

THAT PART LYING NORTH OF TOUHY AVENUE AND LYING WESTERLY OF A LINE
DESCRIBED AS:; BEGINNING AT A POINT IN THE NORTHERLY LINE OF HEREAFTER
"DESCRIBED LOT 14, A DISTANCE( OF 350.15 FEET EASTERLY OF THE
INTERSECTION OF SAID NORTHERLY LINE PRODUCED WESTERLY TO THE
WESTERLY LINE OF LOT 5 IN CIRCUIT COURT COMMISSIONER'S SUBDIVISION OF
LOT 2 IN HEREAFTER DESCRIBED WILLIAM ¥EST AND OTHERS SUBDIVISION;
THENCE SOUTHERLY IN A STRAIGHT LINE FORMING AN ANGLE OF 90 DEGREES,
14 MINUTES WITH SAID NORTHERLY LINE OF SAID LOT 14 (TURNED EAST TO
SOUTHERLY) OF THE FOLLOWING DESCRIBED LAND TAXEN AS A TRACT, TO WIT:
LOT 9 (EXCEPT THE WESTERLY 25 FEET THEREOF), ALL GF LOTS 10 TO 14 IN
WILLIAM WEST AND OTHERS SUBDIVISION OF PART OF LOT 1 AND LOT 18 OF THE
ASSESSOR’S DIVISION OF THE SOUTHWEST FRACTIONAL QUARTER OF SECTION
30 AND LOT 8 IN JANE MIRANDA’S RESERVATION IN SECTION 30, TOWNSHIP 41
NORTH, RANGE 13, EAST OF THE THIRD PRINCIPAL MERIDIAN, (EXCEL F'ING FROM
SAID PREMISES THAT PART FALLING IN TOUHY AVENUE), ALL IN COCK'COUNTY,
ILLINOIS.

PERMANENT REAL ESTATE INDEX NUMBER(S): 10-30-317-030-0000 (PARCEL 1)
10-30-317-044-0000 (PARCEL 2)

STREET ADDRESS: 6840 WEST TOUHY AVENUE, NILES, ILLINOIS 60714

[END OF EXHIBIT A]
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