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Chicago, IL 60611

Space above this line for recording data.

LEASEHOLD MORTGAGLE,;ASSIGNMENT OF LEASES AND RENTS, SECURITY
AGREENENT AND FIXTURE FILING

From

THE NEIMAN MARCUS GROUP LLC (i'iw'a The Neiman Marcus Group, Inc.), as

Mortgagor
To
ALTER DOMUS PRODUCTS CORP. (f/k/a Cortland Producti Corp.), as Collateral Agent,
as Mortgagee
Record and Return to:
First National Real Dated: January 7, 2021
Estate Services, LLC
300 Rector Place, 4i Premises: 737 North Michigan Avenue
New York, NY 10280 Chicago, Illinois 60611
4; 14 y Cook County

(Site #32/ Store No. 1019)

THIS DOCUMENT SERVES AS A FIXTURE FILING UNDER ILLINOIS UNIFORM
COMMERCIAL CODE CHAPTER 810 ILCS 5/1-101, ET SEQ.

W/38856%1v2
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THIS INSTRUMENT SECURES FUTURE ADVANCES UP TO A MAXIMUM
PRINCIPAL SUM OF $3,075,000,000.00 HEREBY PURSUANT TO 735 JLCS 5/15-1302

Reference is made to the Intercreditor Agreement, dated as of September 25, 2020 (as amended, restated,
supplemented or otherwise modified from time to time, the “Intercreditor Agreement”), among Bank of
America, NLA., as ABL Agent, Pathlight Capital, I..P., as FILO Agent, Credit Suisse AG, Cayman Islands
Branch and Alter Domus Products Corp. (f/k/a Cortland Products Corp.), each as a Term Loan Agent,
Wilmington Trust, National Association, as Secured Notes Trustee, NMG Holding Company, Inc. and its
subsidiaries from time to time party thereto. Notwithstanding anything hetein to the contrary, the lien and
security interest granted to the Collateral Agent, for the benefit of the secured parties hereunder and the exercise
of any rizht or remedy by the Collateral Agent and the other secured parties hereunder are subject to the
provigions of the Intercreditor Agreement. In the event of any conflict or inconsistency between the provisions
of the Intecreditor Agréement and this Mortgage (as hereinafter defined), the provisions of the Intercreditor
Agreement :h#i] zovern and control.
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THIS LEASEHOLD MORTGAGE, ASSIGNMENT OF LEASES AND RENTS,
SECURITY AGREEMENT AND FIXTURE FILING dated as of January 7, 202! (as
hereafter amended, modified, extended, restated, supplemented or renewed from time to
time, this “Mortgage™), by THE NEIMAN MARCUS GROUP LLC, a Delaware limited
liability company (f/k/a The Neiman Marcus Group, Inc.), having an office at 1618 Main
Street, Dallas, Texas 75201 (the “Mortgagor”), to ALTER DOMUS PRODUCTS CORP,
(f/k/a Cortland Products Corp.), having an office at 225 W. Washington Street, 9" Floor,
Chicago, Wllinais 60606 (the “Mortgagee™), as Collateral Agent for the Secured Parties (as
such terms are defined below).

WITNESSETH THAT:

Referense is made to (i) the Term Loan Credit Agreement dated as of September 25,
2020 (as amended, zmended and restated, supplemented or otherwise modified from time to
time, the “Credit Agiesment™), among NMG HOLDING COMPANY, INC., a Delaware
corporation (“Lead Borrower™), THE NEIMAN MARCUS GROUP LLC, a Delaware
limited liability company {2 *TNMG LLC” and together with the Lead Borrower, the
“Borrowers” and each a “Borrcwer’™), the lenders from time to time party thereto (the
“Lenders”™), CREDIT SUISSE 4G -CAYMAN ISLANDS BRANCI], as administrative agent
{together with its successors and assigas in such capacity, the “ddministrative Agent”) for the
Lenders and ALTER DOMUS PRODULCTS CORP. (f'k/a Cortland Products Corp.), as
collateral agent (together with its successorsand assigns in such capacity, the “Collateral
Agent”) for the Secured Parties pursuant to whizh the Lenders provided a term loan facility in
an initial aggregate principal amount of $699,1%7.501.00, (ii) the Term Loan Guarantce and
Collateral Agreement dated as of September 23, 2020 {as amended, amended and restated,
supplemented or otherwise modified from time to time, the “Collateral Agreement”) among
Lead Borrower, the other Loan Parties identified thereiii and the Collateral Agent, securing
an initial aggregate principal amount of $750,000,000.00 for the Secured Parties, (iii) the
Intercreditor Agreement, (iv) the Indenture dated as of Septembes 25, 2020 (as amended,
amended and restated, supplemented or otherwise modified from tineto time, the “Secured
Notes Indenture”), between the Borrowers, as issuers (in such capacity, the “Secured Notes
Issuers™), the guarantors party thereto, the Secured Notes Trustee and the Collateral Agent,
pursuant to which the Issuers’ Floating Rate Notes due 2025 in an initial aggrepate principal
amount of $30,808,199.00 (the “Secured Notes) were issued.

In the Credit Agreement, the Lenders have extended and have agreed to extena credil
to the Borrowers in the form of Term Loans pursuant to, upon the terms of, and subject to the
conditions specified in, the Credit Agreement, The Holders (as defined in the Sccured Notes
Indenture) purchased the Secured Notes issued by the Secured Note Issuers pursuant to, upen
the terms of, and subject to the conditions specified in, the Secured Notes Indenture and the
Secured Notes.

Mortgagor is a wholly-owned Subsidiary of Lead Borrower and has derived and will
derive substantial benefit from the making of the Term Loans by the Lenders pursuant to the
Credit Agreement and the issuance of the Secured Notes to the Holders pursuant to the
Secured Notes Indenture. In order to induce the Lenders to make the Term Loans and the

W/3885591v2
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Holders to purchase the Secured Notes, the Mortgagor has agreed to grant this Mortgage to
secure, among other things, the due and punctual payment and performance of all of the
Obligations (as hereinafter defined).

As used in this Mortgage, the term “Obligations”, collectively, shall mean (a) all
amounts owing to any Agent or any Lender pursuant to the terms of the Credit Agreement or
any other Loan Document (including any Applicable Premium and any contingent
indemnification and reimbursement obligations, or other payments required under Section
10.05 of the Credit Agreement), including all principal, interest and expenses, including
interest accrued or accruing (or that would, absent the commencement of an insolvency or
liquicaticn proceeding, accrue) after the commencement by or against any Loan Party of any
proceediig under Title 11 of the United States Code, as now constituted or hereafter
amended, o1 2ay other federal, state or foreign bankruptcy, insolvency, receivership or
similar law naming such Loan Party as the debtor in such proceeding, in accordance with and
at the rate specifisd ix the Credit Agreement, whether or not the claim for such interest or
expense is allowed o1 2ilowable as a claim in such proceeding; (b) any Specified Hedge
Obligations; (c) any Casli Management Obligations; (d) the Notes Obligations (as defined in
the Secured Notes Indentur<); and (e) the due and punctual performance of all other
obligations of the Secured No'es lssuers to any of the Notes Secured Parties under or
pursuant to the Secured Notes Inieriture; provided that, (i) the Obligations of the Loan
Parties set forth in clauses (b) through/(s} above will be secured pursuant to this Mortgage
only to the extent that, and for so Iong &5, Ohligations under the Credit Agreement are so
secured and (ii) the Obligations shall not, (n any case, include any Excluded Swap
Obligations.

Capitalized terms used but not defined herein Cacluding “Secured Parfies” and
“Noles Secured Parties”) have the meanings given to (=i in the Credit Agreement and the
Collateral Agreement; provided, however, that if a definition 13 contained in both such
documents, the definition in the Credit Agreement shall contzs)-Pursuant to the requirements
of the Credit Agreement and the Secured Notes Indenture, the Mozigagor is granting this
Mortgage to create a lien on and a security interest in the Mortgagcc Propetty to secure the
performance and payment by the Mortgagor of the Obligations. The Cr=dit Agreement and
the Secured Notes Indenture also require the granting by the Mortgagor or the other Loan
Parties, as applicable, of mortgages, deeds of trust and/or deeds to secure debfihe “Other
Mortgages™) that create liens on and security interests in certain real and personzi property
other than the Mortgaged Property to secure the performance of the Obligations.

Granting Clauses

NOW, THEREFORE, IN CONSIDERATION OF the foregoing and in order to
secure the due and punctual payment and performance of the Obligations for the benefit of
the Secured Parties, Mortgagor hereby irrevocably grants, conveys, mortgages, assigns and
pledges to the Mortgagee, with power of sale, and right of entry, a mortgage lien on and
securily interest in, all the following described property (the “Mortgaged Property”) whether
now owned or held or hereafter acquired:
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(1) all of Mortgagor’s right, title and interest in and to that certain lease
covering and encumbering that certain real property described on Exhibit A hereto
(the “Land™), which lease is more specifically described on Exhibit B hereto (as
amended or modified from time to time, the “Subject Lease™), together with all now
or hereafter existing assignments, modifications, extensions and renewals of the
Subject Lease, and all credits, deposits, options, privileges and rights of the
Mortgagor as tenant under the Subject Lease, including, but not limited to, rights of
first refusal, if any, and the right, if any, to renew or extend the Subject Lease for a
succeeding term or terms, the right to expand the premises demised under the Subject
1 _ease, and the option to purchase, if any, all or any portion of the premises demised
urider the Subject Lease together with all rights of Mortgagor under the Subject

Vezae;

f7).all of Mortgagor’s right, title and interest in and to the leasehold estate
created by-theSubject Lease, together with all rights appurtenant thereto, including
the casements over certain other adjoining land granted by any easement agreements,
covenant or restrictive agreements and all air rights, mineral rights, water rights, oil
and gas rights and dévelopment rights, if any, relating thereto, and also together with
all of the other easements, rights, privileges, interests, hereditaments and
appurtenances thereunto belonging or in any way appertaining and all of the estate,
right, title, intcrest, claim or'derand whatsoever of Mortgagor therein and in the
streets and ways adjacent theret), either in law or in equity, in possession or
expectancy, now or hereafter acquited (the “Premises™),

(3) all of Mortgagor’s right, title @pd interest in and to all buildings,
improvements, structures, paving, parking arzas, walkways and landscaping now or
hereafter erected or located upon the Land, and 2t fixtures of every kind and type
affixed to the Premises or attached to or forming piet of any structures, buildings or
improvements and replacements thereof now or hereafiererected or located upon the
Land (the “Improvements™);

{4) all of Mortgagor’s right, title and interest in and to al! apparatus, movable
appliances, building materials, equipment, fittings, furnishings, furiature, machinery
and other articles of tangible personal property of every kind and naturs, 2nd
replacements thereof, now or at any time hereafter placed upon or used 1 any way in
connection with the use, enjoyment, occupancy or operation of the Improvercats or
the Premises, including all of Mortgagor’s books and records relating thereto and
including all pumps, tanks, goods, machinery, tools, lifts, equipment (including
without Jimitation fire sprinklers and alarm systems, fire prevention or control
systems, cleaning rigs, air conditioning, heating, boilers, refrigerating, electronic
monitoring, water, loading, unloading, lighting, power, sanitation, waste removal,
entertainment, communications, computers, recreational, window or structural,
maintenance, truck or car repair and all other equipment of every kind}, restaurant,
bar and all other indoor or outdoor fumiture (including tables, chairs, booths, serving
stands, planters, desks, sofas, racks, shelves, lockers and cabinets), bar equipment,
glasses, cutlery, uniforms, linens, memorabilia and other decorative items,
furnishings, appliances, supplies, inventory, rugs, carpets and other floor coverings,
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draperies, drapery rods and brackets, awnings, venetian blinds, partitions, chandeliers
and other lighting fixtures, freezers, refrigerators, walk-in coolers, signs (indoor and
outdoor), computer systems, cash registers and inventory control systems, and all
other apparatus, equipment, furniture, furnishings, and articles used in connection
with the use or operation of the Improvements or the Premises, it being understood
that the enumeration of any specific articles of property shall in no way result in or be
held to exclude any items of property not specifically mentioned (the property
referred to in this subparagraph (3), the “Personal Property”);

(5) all general intangibles owned by Mortgagor and relating to design,
dr.velopment, operation, management and use of the Premises or the Improvements,
a1l eartificates of occupaney, zoning variances, building, use or other permits,
apgrovzls, authorizations and consents obtained from and all materials prepared for
filing oriled with any governmental agency in connection with the development,
use, operation or management of the Premises and Improvements, all construction,
service, enginesiing, consulting, leasing, architectural and other similar contracts
concerning the d<sign_construction, management, operation, occupancy and/or use of
the Premises and Improvements, all architectural drawings, plans, specifications, soil
tests, feasibility studies, appraisals, environmental studies and tests, surveys,
engineering, physical cordition and risk management reports, and similar malerials
relating to any portion of or'al! o the Premises and Improvements, and all payment
and performance bonds or warranties or guarantees relating to the Premises or the
Improvements, all to the extent as<ignable (the “Permits, Plans and Warranties™);

(6) all now or hereafter existing leases or licenses (under which Mortgagor is
landlord or licensor) and subleases (under whiecli Mortgagor is sublandlord),
concession, management, mineral or other agre *wents of a similar kind that permit
the use or occupancy of the Premises or the Improvements for any purpose in return
for any payment or other consideration, or the extraciizn-or taking of any gas, oil,
water or other minerals from the Premises in return for payiaent of any fee, rent or
royalty (collectively, “Leases™), and all agreements or contizcts for the sale or other
disposition (including installment sale, contract for deed, opticns, rights of first
refusal and rights of first offer) of all or any part of the Premises o1 the
Improvements, now or hereafter entered into by Mortgagor, together wath-all charges, |
fees, income, issues, profits, receipts, rents, revenues or royalties payabls thereunder
(“Rents”),

(7) all real estate tax or assessment refunds and all proceeds of the conversion,
voluntary or involuntary, of any of the Mortgaged Property into cash or liquidated
claims (“Proceeds”), including, subject to the rights 6f Mortgagor under the Credit
Agreement or other Loan Documents or the Secured Notes Indenture or the Note
Documents, Proceeds of insurance maintained by the Mortgagor and condemnation
awards, any awards that may become due by reason of the taking by eminent domain
or any transfer in lieu thereof of the whole or any part of the Premises or
Tmprovements or any rights appurtenant thereto, and any awards for change of grade
of streets, together with any and all moneys now or hereafter on deposit for the
payment of real estate taxes, assessments or common area charges levied against the
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Mortgaged Property, uneamed premiums on policies of fire and other insurance
maintained by the Mortgagor covering any interest in the Mortgaged Property or
required by the Credit Agreement or the Secured Notes Indenture;

(8) all reserves, escrows or impounds required under the Credit Agreement
and Secured Notes Indenture, if any, and all of Mortgagor’s right, title and interest in
all reserves, deferred payments, deposits, refunds and claims of any nature relating to
the Mortgaged Property; and

(9) to the extent assignable, all extensions, improvements, betterments,
renewals, substitutes and replacements of and all additions and appurtenances to, the
Jand, the Premises, the Improvements, the Personal Property, the Permits, Plans and
Warranties and the Leases, hereinafter acquired by or released to the Mortgagor or
constiuvted, assembled or placed by the Mortgagor on the Land, the Premises or the
Improveinznis, and all conversions of the security constituted thereby, immediately
upon such acguisition, release, construction, assembling, placement or conversion, as
the case may be, «ad in each such case, without any further mortgage, deed of trust,
conveyance, assignnient or other act by the Mortgagor, all of which shall become
subject to the lien of th1s Mortgage as fully and completely, and with the same effect,
as though now owned by the Mortgagor and specifically described herein.

TO HAVE AND TO HOLD the Mortgaged Property unto the Mortgagee, its
successors and assigns, for the benefit of the Szcured Parties, forever, subject only to
Permitted Liens and to satisfaction and releas: as provided in Section 3.04 and subject
further to the right, power and authority herein givzp to the Mortgagee to collect and apply
all Rents.

ARTICLEI

Representations, Warranties and Covenants of Mortguzor

Mortgagor agrees, covenants, represents and/or warrants as follows:

SECTION 1.01. Title, Mortgage Lien. Mortgagor has good and marketat e title to,
or in connection with the portion of the Mortgaged Property which is subject to the subject
Lease, a valid leasehold interest in, the Mortgaged Property, subject only to Permitted Liens,
and upon recordation in the official real estate records in the county (or other applicable
jurisdiction) in which the Mortgaged Propetty is located, this Mortgage will constitute a valid
and enforceable mortgage lien on the Mortgaged Property in favor of the Mortgagee, subject
only to Permitted Liens. Mortgagor will forever warrant and defend its title to the Mortgaged
Property, the rights of Mortgagee therein under this Mortgage and the validity and priority of
the lien of this Mortgage thercon against the claims of all persons and parties except those
having rights under Permitted Liens (but only to the extent of those rights).

SECTION 1.02. Credit Agreement and Secured Notes Indenture. This Mortgage is
given pursuant to the Credit Agreement and the Secured Notes Indenture. Mortgagor
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expressly covenants and agrees to pay when due, and to timely perform, and to cause the
other Loan Partics to pay when due, and to timely perform, the Obligations in accordance
with the terms of the Loan Documents or the Note Documents, as applicable.

SECTION 1.03. Muaintenance of Mortigaged Property. Mortgagor will maintain the
Improvements and the Personal Property in the manner required by the Credit Agreement.

SECTION 1.04. Insurance. Mortgagor will keep or cause to be kept the
Improvements and Personal Property insured against such risks, and in the manner, pursuant
to the Credit Agreement or the Collateral Agreement and shall purchase such additional
insursace as may be required from time to time pursuant to the Credit Agreement and the
Collatersi Agreement. Federal Emergency Management Agency Standard Flood Hazard
Determinatisp-Forms will be purchased by Mortgagor for each Mortgaged Property on which
Improvemenis-ere located. If any portion of Improvements constituting part of the
Mortgaged Property is located in an area identified as a special flood hazard area by Federal
Emergency Managcivent Agency or other applicable agency, Mortgagor will purchase flood
insurance in an amount rzasonably satisfactory to Mortgagee, but in no event less than the
maximum limit of coverage available under the National Flood Insurance Act of 1968 and
the Flood Disaster Protection Act bf 1973, each as amended.

SECTION 1.05. Casualty Condemnation/Eminent Domain. Mortgagor shall give
Mortgagee prompt written notice of ary casualty or other damage to the Mortgaged Property
or any proceeding for the taking of the Mortgaged Property or any portion thereof or interest
therein under power of eminent domain or by condemnation or any similar proceeding in
accordance with, and to the extent required by, the Credit Agreement. Any net proceeds
received by or on behalf of Mortgagor in respect or a:ivsuch casualty, damage or taking shall
constitute trust funds held by Mortgagor for the beneiit of the Secured Parties to be applied to
repair, restore or replace the Mortgaged Property or, if a pripayment event shall occur with
respect to any such net proceeds, to be applied in accordance with the Credit Agreement and
the Collateral Agreement.

SECTION 1.06. Assignment of Leases and Rents. (a) Mortgagan hereby irrevocably
and absolutely grants, transfers and assigns all of its right title and interest in a'l Leases and
Rents to Mortgagee, together with any and all extensions and renewals thereai for purposes
of securing and discharging the performance by Mortgagor of the Obligations. “Mortgagor
has not assigned, pledged or executed any assignment or pledge of, and will not azsiza or
execute any assignment or pledge of, any Leases or the Rents payable thereunder to anyone
other than Mortgagee.

(b) All Leases entered into by Mortgagor at the Mortgaged Property following the
date hereof shall be subordinate to the lien of this Mortgage unless otherwise expressly
contemplated under the Credit Agreement. Mortgagor will not enler into, any Lease if such
Lease, as entered into, will not be subordinate to the lien of this Mortgage unless otherwise
expressly contemplated under the Credit Agreement.

(c) Subject to Section 1.06(d), Mortgagor has assigned and transferred to Mortgagee
all of Mortgagor’s right, title and interest in and to the Rents now or hereafler arising from
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each Vease heretofore or hereafter made or agreed to by Mortgagor, it being intended that
this assignment establish, subject to Section 1.06(d), an absolute transfer and assignment of
all Rents and all Leases to Mortgagee and not merely to grant a security interest therein.
Subject to Section 1.06(d), Mortgagee may in Mortgagor’s name and stead (with or without
first taking possession of any of the Mortgaged Property personally or by receiver as
provided herein) operate the Mortgaged Property and rent, lease, license or let all or any
pottion of any of the Mortgaged Property to any party or parties at such rental and upon such
terms as Mortgagee shall, in its sole discretion, determine, and may collect and have the
benefit of all of said Rents arising from or accruing at any time thereafter or that may
thereafter become due under any Lease.

(4)So long as an Event of Default (as defined in Section 2,01) shall not have
occurred and be continuing, Mortgagee will not exercise any of its rights under
Section 1.00{c) tthis Section 1.06(d), and Mortgagor shall be entitled to receive and collect
the Rents accruing under any Lease; but after the occurrence and during the continuance of
any Event of Defauit/ Mortgagee may, at its option, receive and collect all Rents and enter
upon the Premises and Iriprovements through its officers, agents, employees or attorneys for
such purpose and for the operation and maintenance thereof. Mortgagor hereby irrevocably
authorizes and directs each terant, if any, and each successor, if any, to the interest of any
tenant under any Lease, respectively. to rely upon any notice of a claimed Event of Default
sent by Mortgagee to any such tenant.orany of such tenant’s successors in interest, and
thereafter to pay Rents to Mortgagee withoit.any obligation or right to inquire as to whether
an Event of Default actually exists and even if some notice to the contrary is received from
the Mortgagor, who shall have no right or claim against any such tenant or successor in
interest for any such Rents so paid to Mortgagec..Lizch tenant or any of such tenant’s
successors in interest from whom Mortgagee or any-ofiicer, agent, attorney or employee of
Mortgagee shal! have collected any Rents, shall be avth.orized to pay Rents to Mortgagor
only after such tenant or any of their successors in interest shall have received written notice
from Mortgagee that the Event of Default is no longer continuirg, unless and until a further
notice of an Event of Default is given by Mortgagee to such tenart or any of its successors in
interest.

(e) Mortgagee will not become a mortgagee in possession so long as it does not enter
or take actual possession of the Mortgaged Property. n addition, Mortgaget shiali not be
responsible or liable for performing any of the obligations of the landlord under.any Lease,
for any waste by any tenant, or others, for any dangerous or defective conditions of any of
the Mortgaged Property, for negligence in the management, upkeep, repair or control of any
of the Mortgaged Property or any other act or omission by any other person unless and until

it enters or takes actual possession of the Mortgaged Property.

(f) Mortgagor shall furnish to Mortgagee, within 30 days after a request by
Mortgagee to do so, a written statement containing the names of all tenants, subtenants,
licensees and concessionaires of the Premises or Improvements, and a copy of any Lease.

SECTION 1.07. Security Agreement, This Mortgage is both a mortgage of real
property and a grant of a security interest in personal property, and shall constitute and serve
as a “security agrecment” within the meaning of the uniform commercial code as adopted in
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the state wherein the Premises are located (“UCC™). Mortgagor has hereby granted unto
Mortgagee a security interest in and to all the Mortgaged Property described in this Mortgage
that is not real property, and Mortgagor has filed or will file UCC financing statements, and
will file continuation statements prior to the lapse thereof, at the appropriate offices in the
jurisdiction of formation of the Mortgagor to perfect the security interest granted by this
Mortgage in all the Mortgaged Property that is not real property. Mortgagor hereby appoints
Mortgagee as its true and lawful attorney-in-fact and agent, for Mortgagor and in its name,
place and stead, in any and all capacities, to execute any document and to file the same in the
appropriate offices (to the extent it may lawfully do so), and to perform each and every act
and thirg reasonably requisite and necessary to be done to perfect the security interest
contemplated by the preceding sentence. Mortgagee shall have all rights with respect to the
part of the Mortgaged Property that is the subject of a security interest afforded by the UCC
in addition-ic; but not in limitation of, the other rights afforded Mortgagee hereunder and
under the Coliaietal Agreement. In the case of any conflict between this Mortgage and the
Collateral Agreeriert, the Collateral Agreement shall goverm.

SECTION 1.08. £i'ine and Recording. Mortgagor will cause this Mortgage, the
UCC financing statements zeferred to in Section 1.07, any other security instrument creating
a security interest in or evidencing the lien hereof upon the Mortgaged Property and each
UCC continuation statement and instrument of further assurance to be filed, registered or
recorded and, if necessary, refiled, 1erceorded and reregistered, in such manner and in such
places as may be required by any present or.future law in order to publish notice of and fully
to perfect the lien hereof upon, and the security interest of Mortgagee in, the Mortgaged
Property until this Mortgage is terminated and relzased in full in accordance with Section
3.04 hereof. Mortgagor will pay all filing, regisirsiion and recording fees, all Federal, state,
county and municipal recording, documentary or intapgzible taxes and other taxes, duties,
imposts, assessments and charges, and all reasonable eszpenses incidental to or arising out of
or in connection with the execution, delivery and recording of this Mortgage, UCC
continuation statements any mortgage supplemental hereto, anv:security instrument with
respect to the Personal Property, Permits, Plans and Warranties ara Proceeds or any
instrument of further assurance.

SECTION 1.09. Further Assurances. Upon demand by Mortgage:, Mortgagor will,
at the cost of Mortgagor and without expense to Morigagee, do, execute, acknowicdge and
deliver all such further acts, deeds, conveyances, martgages, assignments, notices of
assignment, transfers and assurances as Mortgagee shall from time to time reasonably require
for the better assuring, conveying, assigning, transferring and confirming unto Mortgagee the
property and rights hereby conveyed or assigned or intended now or hereafter so to be, or
which Mortgagor may be or may hereafter become bound to convey or assign to Mortgagee,
or for carrying out the intention or facilitating the performance of the terms of this Mortgage,
or for filing, registering or recording this Mortgage, and on demand, Mortgagor will also
execute and deliver and hereby appoints Mortgagee, following the occurrence and during the
continuance of an Event of Default, as its true and lawful attorney-in-fact and agent, for
Mortgagor and in its name, place and stead, in any and all capacities, to execute and file to
the extent it may lawfully do so, one or more financing statements, chattel mortgages or
comparable sccurity instruments reasonably requested by Mortgagee to evidence more

10
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effectively the lien hereof upon the Personal Property and to perform each and every act and -
thing requisite and necessary to be done to accomplish the same.

SECTION 1.10. Additions to Mortgaged Property. All right, title and interest of
Mortgagor in and to all extensions, improvements, betterments, renewals, substitutes and
replacements of, and all additions and appurtenances to, the Mortgaged Property hereafter
acquired by or released to Mortgagor or constructed, assembled or placed by Mortgagor upon
the Premises or the Improvements, and all conversions of the security constituted thereby,
immediately upon such acquisition, release, construction, assembling, placement or
conversion, as the case may be, and in each such case without any further mortgage,
conveyanse, assignment or other act by Mortgagor, shall become subject to the lien and
security inferest of this Mortgage as fully and completely and with the same effect as though
now owned Uy Mortgagor and specifically described in the grant of the Mortgaged Property
above, but at any znd all times Mortgagor will execute and deliver to Mortgagee any and all
such further assurances, deeds of trust, conveyances or assignments thereof as Mortgagee
may reasonably requise-for the purpose of expressly and specifically subjecting the same to
the lien and security interes: of this Mortgage.

SECTION 1.11. No C aims Against Mortgagee. Nothing contained in this Mortgage
shall constitute any consent or request by Mortgagee, express or implied, for the performance
of any labor or services or the furni¢hing of any materials or other property in respect of the
Mortgaged Property or any part thereot’ nor as giving Mortgagor any right, power or
authority to contract for or permit the performance of any labor or services or the furnishing
of any materials or other property in such faskion as would permit the making of any claim
against Mortgagee in respect thereof.

SECTION 1.12. Fixture Filing. (a) Certain po.tions of the Mortgaged Property are
or will become “fixtures” (as that term is defined in the UCC) on the Land, and this
Mortgage, upon being filed for record in the real estate recoirdsof the county wherein such
fixtures are situated, shall operate also as a financing statement fiied 2s a fixture filing in
accordance with the applicable provisions of said UCC upon such puriions of the Mortgaged
Property that are or become fixtures.

(b) The real propetty to which the fixtures relate is described in Exhilit A attached
hereto. The record owner of the leasehold estate granted under the Subject Lease i3
Mortgagor, The name, type of organization and jurisdiction of organization of the.dsttor for
purposes of this financing statement ate the name, type of organization and jurisdiction of
organization of the Mortgagor set forth in the first paragraph of this Mortgage, and the name
of the secured party for purposes of this financing statement is the name of the Mortgagee set
forth in the first paragraph of this Mortgage. The mailing address of the Mortgagor/debtor is
the address of the Mortgagor set forth in the first paragraph of this Mortgage. The mailing
address of the Mortgagee/secured party from which information concerning the security
interest hereunder may be obtained is the address of the Mortgagee set forth in the first
paragraph of this Mortgage.

SECTION 1.13. Conflicts. In the event of a conflict between any provision of this
Mortgage and any provision of the Collateral Agreement, the Collateral Agreement shall
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govern. In the event of a conflict between any provision of this Mortgage and any provision
of the Credit Agreement, the Credit Agreement shall govern. In the event of a conflict
between any provision of this Mortgage and any provision of the Secured Notes Indenture or
the Secured Notes, the Secured Notes Indenture or the Secured Notes (as applicable) shall
govern.

SECTION 1.14. Intentionally Omitted.

SECTION 1.15. Intentionally Omitted.

SEECTION 1.16. Inspection. Without limiting any other rights of Mortgagee under
the Loanocuments, pursuant to and in accordance with Section 5.07 of the Credit
Agreemert orany applicable provisions of the Secured Notes Indenture or any other Loan
Document, Msrtgagor shall permit Mortgagee and its agents, representatives and employees
to inspect the Mortgazed Property and all books and records of Mortgagor located thereon
with reasonable prior/notice at normal business hours.

SECTION 1.17. ‘Savings Clause. Any provision herein to the contrary
notwithstanding, Mortgagor makes no assignment or grant of rights with respect to any
(i) personal property or (i) any genoral intangibles or any other rights (the “Contract
Rights”) to any Leases, managemen: azreements, contracts, insurance proceeds, instruments,
licenses or other documents (collectivéry, the “Conlracts™), as to which the grant of a
security interest therein would constitute a'vio'ation of applicable law or, under the terms of
such Contracts, would result in a breach of ihz terms of, constitute a default under, result in
the abandonment, invalidation or unenforceabilily 4f, create a right of termination in favor of,
or require the consent of any other party to (other tnau any Borrower or any Subsidiary), such
Contracts.

ARTICLE Il

Defaults and Remedies

SECTION 2.01. Events of Default. Any Event of Default under the Creait
Agreement (as such term is defined therein) or the Secured Notes Indenture (as sich term is
defincd therein) shall constitute an “Event of Default” under this Mortgage.

SECTION 2.02. Demand for Payment. Subject to the terms of the Intercreditor
Agreement, and, if applicable, any First Lien Intercreditor Agreement or Pari Passu
Intercreditor Agreement (collectively, the “Intercreditor Agreements”) if an Event of Default
shall occur and be continuing, then, upon written demand of Mortgagee, Mortgagor will pay
to Mortgagee all amounts due hereunder and under the Credit Agreement, the Secured Notes
and the Collateral Agreement and such further amount as shall be sufficient to cover the costs
and expenses of collection, including attorneys’ fees, disbursements and expenses incurred
by Mortgagee, and Mortgagee shall be entitled and empowered to institute an action or
proceedings at law or in equity for the collection of the sums so due and unpaid, to prosecute
any such action or proceedings to judgment or final decree, to enforce any such judgment or
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final decree against Mortgagor and to collect, in any manner provided by law, all moneys
adjudged or decreed to be payable.

SECTION 2.03. Rights to Take Possession, Operate and Apply Revenues.
(a) Subject to the terms of the Intercreditor Agreements and the Subject Lease, if an Event of
Default shall occur and be continuing, Mortgagor shall, upon demand of Mortgagee,
forthwith surrender to Mortgagee actual possession of the Mortgaged Property and, if and to
the extent not prohibited by applicable law, Mortgagee itself, or by such officers or agents as
it may appoint, may then enter and take possession of all the Mortgaged Property without the
appointment of a receiver or an application therefor, exclude Mortgagor and its agents and
emplayees wholly therefrom, and have access to the books, papers and accounts of
Mortgagor :

(b) I Wiatgagor shall for any reason fail to surrender or deliver the Mortgaged
Property or any psit thereof after such demand by Mortgagee, Mortgagee may to the extent
not prohibited by applicable law, obtain a judgment or decree conferring upon Mortgagee the
right to immediate possession or requiring Mortgagor to deliver immediate possession of the
Mortgaged Property to Morigagee, to the entry of which judgment or decree Mortgagor
hereby specifically consents. Mottgagor will pay to Mortgagee, upon demand, all reasonable
cxpenses of obtaining such judgniert or decree, including reasonable compensation to
Morigagee’s attorneys and agents with' iriterest thereon at the rate per annum applicable to
overdue amounts under the Credit Agrezment (the “Interest Rate”); and all such expenscs
and compensation shall, until paid, be secured by this Mortgage.

(c) Upon every such entry or taking of possession, Mortgagee may, to the extent not
prohibited by applicable law or the Subject Lease, hrid; store, use, operate, manage and
control the Mortgaged Property, conduct the business t'ercof and, from time to time,

(i) make all necessary and proper maintenance, repairs, renc¢wels, replacements, additions,
betterments and improvements thereto and thereon, (if) purciizse or otherwise acquire
additional fixtures, personalty and other property, (iii) insure oskezp the Mortgaged Property
insured, (iv) manage and operate the Mortgaged Property and exercise all the rights and
powers of Mortgagor to the same extent as Mortgagor could in its own aame or otherwise
with respect to the same, or (v) enter into any and all agreements with respcct ‘o the exercise
by others of any of the powers herein granted Mortgagee, all as may from tiiie 1o-time be
directed or determined by Mortgagee to be in its best interest and Mortgagor hés<ry appoints
Mortgagee as its true and lawful attorney-in-fact and agent, following the occurrencs and
during the continuance of an Event of Default for Mortgagor and in its name, place and stead,
in any and all capacities, to perform any of the foregoing acts. Mortgagee may collect and
receive all the Renis, issues, profits and revenues from the Mortgaged Property, including
those past due as well as those accruing thereafter, and, after deducting (i) all expenses of
taking, holding, managing and operating the Mortgaged Property (including compensation
for the services of all persons employed for such purposes), (ii) the costs of all such
maintenance, repairs, rencwals, replacements, additions, betterments, improvements,
purchases and acquisitions, (iii) the costs of insurance, (iv) such taxes, assessments and other
similar charges as Mortgagee may at its option pay, (v} other proper charges upon the
Mortgaged Property or any part thereof and (vi) the compensation, expenses and
disbursements of the attorneys and agents of Mortgagee, Mortgagee shall apply the
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remainder of the moneys and proceeds so received first to the payment of the Mortgagee for
the satisfaction of the Obligations, and, if there is any surplus, to Mortgagor, subject to the
entitlement of others thereto under applicable law.

(d) Whenever, before any sale of the Mortgaged Property under Section 2.06, all
Obligations that are then due shall have been paid and all Events of Default fully cured,
Mortgagee will surrender possession of the Mortgaged Property back to Mortgagor, its
successors or assigns. The same right of taking possession shall, however, arise again if any
subsequent Event of Default shall occur and be continuing.

SECTION 2.04. Right to Cure Mortgagor’s Failure to Perform. Subject to the terms
of the Interereditor Agreements, should Mortgagor fail in the payment, performance or
observance s any term, covenant or condition required by this Mortgage, the Credit
Agreement oi-ire Secured Notes Indenture (with respect to the Mortgaged Property),
Mortgagee may pay, perform or observe the same, and all payments made or costs or
expenses incurred Ly Mortgagee in connection therewith shall be secured hereby and shall
be, without demand, impiediately repaid by Mortgagor to Mortgagee with inferest thereon at
the Interest Rate. Mortgagee shall be the judge using reasonable discretion of the necessity
for any such actions and of th¢ amounts to be paid. To the extent permitted by, and subject
to the terms of, the Subject Lease, Mortgagec is hereby empowered to enter and to authorize
others to enter upon the Premises 01/ ths Ymprovements or any part thereof for the purpose of
performing or observing any such defay lted term, covenant or condition without having any
obligation to so perform or observe and without thereby becoming liable to Mortgagor, to
any person in possession holding under Mortgagor or to any other person.

SECTION 2.05. Right to a Receiver. If ari Eveut of Default shall occur and be
continuing, Mortgagee shall be entitled to make appliczrion to a court of competent
jurisdiction for, and (to the extent permitted by law) obtain trom such a court, as a matter of
right, the appointment of a receiver to take possession of and 14 operate the Mortgaged
Property and to collect and apply the Rents. The receiver shall have 21l of the rights and
powers permitted under the laws of the state wherein the Mortgagea Froperty is located.
Mortgagor shall pay to Mortgagee upon demand all reasonable expences, including receiver’s
fees, reasonable attorney s fees and disbursements, costs and agent’s compensation incurred
pursuant to the provisions of this Section 2.05; and all such expenses shall tc sccuved by this
Morigage and shall be, without demand, immediately repaid by Mortgagor to Mairtgagee
with interest thereon at the Interest Rate.

SECTION 2.06. Foreclosure and Sale. (a) Subject to the terms of the Intercreditor
Agreements, if an Event of Default shall occur and be continuing, Mortgagee may, among its
other remedies, (i) commence an action to foreclose this Mortgage in the manner provided by
law for the foreclosure of mortgages of real property, (ii) elect to sell the Mortgaged Property
or any part of the Mortgaged Property by exercise of the power of foreclosure or of sale
granted to Mortgagee by applicable law or this Mortgage, (iii) deliver to Mortgagor a written
declaration of default and demand for sale, and a wrilten notice of default and election to
cause the Mortgaged Property to be sold, which notice Mortgagee will cause to be filed for
record, (iv) with respect to any personalty, proceed as to both the real and personal property
in accordance with Mortgagee's rights and remedies in respect of real property, or proceed to
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sell the personalty separately and without regard to the real property in accordance with
Mortgagee's rights and remedies, or (v) exercise any of these remedies in combination or any
other remedy at law or in equity. If notice of default has been given as then required by law,
and after lapse of the time that may then be required by law, after recordation of the natice of
default, Mortgagee, without demand on Mortgagor, will, after notice of sale having been
given as required by law, sell the Mortgaged Property at the time and place of sale fixed by it
in the notice of sale, either as a whole or in separate parcels as Mortgagee determines, and in
any order that it may determine, at public auction to the highest bidder. Mortgagee may
postpone sale of all or any portion of the Mortgaged Property in any manner permitted by
applicahle law or Mortgagee may, in its discretion, give a new notice of sale. Mortgagee
may sezcind any notice of default at any time before sale by executing a notice of rescission
and recoiding it. The recordation of the notice will constitute a cancellation of any prior
declarationiof default and demand for sale and of any acceleration of maturity of
Indebtedness aficoted by any prior declaration or notice of default. The exercise by
Mortgagee of the41ght of rescission will not constitute a waiver of any default then existing
ot subsequently oceu’=ing, or impair the right of Mortgagee to execute other declarations of
default and demand for sale, or notices of default and of election to cause the Mortgaged
Property to be sold, nor otkerwise affect the Obligations, this Mortgage, or any of the rights,
obligations, or remedies of Mortgugee. After sale, Mortgagee will deliver to the purchaser
its deed conveying the property sols. but without any covenant or warranty, express or
implied. Any Person, including Mortgzgor or Mortgagee, may purchase at that sale.

(b) Any foreclosure or other sale ¢f less than the whole of the Mortgaged Property or
any defective or irregular sale made hereundet shall not exhaust the power of foreclesure or
of sale provided for herein; and subsequent sale: iy be made hereunder until the
Obligations have been satisfied, or the entirety of the Minrtgaged Property has been sold.

(c) Tf an Event of Default shall occur and be continuing, Mortgagee may instead of,
or in addition to, exercising the rights described in Section 2:04f2) above and either with or
without entry or taking possession as herein permitted, proceeabv/ suit or suits in law or in
equity or by any other appropriate proceeding or remedy to pursue-anytemedy available to
Mortgagee, all as Mortgagee shall determine most effectual for such puiposes.

SECTION 2.07. Other Remedies. (a) Subject to the terms of the lrdcrereditor
Agreements, in case an Event of Default shall occur and be continuing, Mortgagze may also
exercise, to the extent not prohibited by law, any or all of the remedies available e 2secured
party under the UCC.

(b) Tn connection with a sale of the Mortgaged Property or any Personal Property and
the application of the proceeds of sale as provided in Section 2.08, Mortgagee shall be
entitled to enforce payment of and to receive up to the principal amount of the Obligations,
plus all other charges, payments and costs due under this-Mortgage, and with any necessary
judicial proceeding to recover a deficiency judgment for any portion of the aggregate
principal amount of the Obligations remaining unpaid, with interest.

SECTION 2.08. Application of Sale Proceeds and Rents. Subject to the terms of the
Intercreditor Agreements, after any foreclosure sale of all or any of the Mortgaged Property,
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Mortgagee shall receive and apply the proceeds of the sale together with any Rents that may
have been collected and any other sums that then may be held by Mortgagee under this
Mortgage in accordance with the Collateral Agreement to the extent not inconsistent with
applicable state law.

SECTION 2.09. Mortgagor as Tenant Holding Over. Subject to the terms of the
Intercreditor Agreements, if Mortgagor remains in possession of any of the Mortgaged
Property after any foreclosure sale by Mortgagee, at Mortgagee’s election Mortgagor shall be
deemed a tenant holding over and shall forthwith surrender possession to the purchaser or
purchasers at such sale or be summarily dispossessed or evicted according to provisions of
law 2pplizable to tenants holding over.

SECTION 2.10. Waiver of Appraisement, Valuation, Stay, Extension and
Redemption Larss, Mortgagor waives, to the extent not prohibited by law, (i) the benefit of
all laws now existingor that hereafter may be enacted (x) providing for any appraisement or
valuation of any portion of the Mortgaged Property and/or (y) in any way extending the time
for the enforcement or the vollection of amounts due under any of the Obligations or creating
or extending a period of redemption from any sale made in collecting said debt or any other
amounts due Mortgagee, (ii) zny right to at any time insist upon, plead, claim or take the
benefit or advantage of any law row or hereafter in force providing for any homestead
exemption, stay, statute of limitations, extension or redemption, or sale of the Mortgaged
Property as separate tracts, units or estaes or as a single parcel in the event of foreclosure or
notice of deficiency, and (iii) all rights of iedemption, valuation, appraisement, stay of
execution, notice of election to mature or declar: due the whole of or each of the Obligations
and marshaling in the event of foreclosure of this Martgage.

SECTION 2.11. Discontinuance of Proceedings~Subject to the terms of the
Intercreditor Agreements, in case Mortgagee shall proceed to enforce any right, power or
remedy under this Mortgage by foreclosure, entry or otherwisz. and such proceedings shall
be discontinued or abandoned for any reason, or shall be deternained adversely to Mortgagee,
then and in every such case Mortgagor and Mortgagee shall be restored to their former
positions and rights heteunder, and all rights, powers and remedies of Mortgagee shall
continue as if no such proceeding had been taken,

SECTION 2.12. Suits to Protect the Morfgaged Property. Subject to theterms of the
Intercreditor Agreements, Mortgagee shall have power (a) to institute and maintaiz saits and
proceedings to prevent any impairment of the Mortgaged Property by any acts that may be
unlawful or in violation of this Mortgage, (b) to preserve or protect its interest in the
Mortgaged Property and in the Rents arising therefrom and (c) to restrain the enforcement of
or compliance with any legislation or other governmental enactment, rule or order that may
be unconstitutional or otherwise invalid if the enforcement of or compliance with such
enactment, rule or order would impair the security or be prejudicial to the interest of
Mortgagee hereunder.

SECTION 2.13. Filing Proofs of Claim. Subject to the terms of the Intercreditor
Agreements, in case of any receivership, insolvency, bankruptey, reorganization,
arrangement, adjustment, composition or other proceedings affecting Mortgagor, Mortgagee
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shall, to the extent permitted by law, be entitled to file such proofs of claim and other
documents as may be necessary or advisable in order to have the claims of Mortgagee
allowed in such proceedings for the Obligations secured by this Mortgage at the date of the
institution of such proceedings and for any interest accrued, late charges and additional
interest or other amounts due or that may become due and payable hereunder after such date.

SECTION 2.14. Possession by Mortgagee. Subject to the terms of the Intercreditor
Agreements, notwithstanding the appointment of any receiver, liquidator or trustee of
Mortgagor, any of its property or the Mortgaged Property, Mortgagee shall be entitled, to the
extent not prohibited by law, to remain in possession and control of all parts of the
Mortgaged Property now or hereafter granted under this Mortgage to Mortgagee in
accordaricewith the terms hereof and applicable law.

SECTION 2.15. Waiver. (a) Subject to the terms of the Intercreditor Agreements,
no delay or failure’opv-Mortgagee to exercise any right, power or remedy accruing upon any
breach or Event of Defzult shall exhaust or impair any such right, power or remedy or be
construed to be a waiver,of any such breach or Event of Default or acquiescence therein; and
every right, power and remzdy given by this Morigage to Mortgagee may be exercised from
time to time and as often as m1y be deemed expedient by Mortgagee. No consent or waiver
by Mortgagee to or of any breach or Event of Default by Mortgagor in the performance of
the Obligations shall be deemed or Corstiued to be a consent or waiver to or of any other
breach or Event of Default in the performance of the same or of any other Obligations by
Mortgagor hereunder, No failure on the part of Mortgagee to complain of any act or failure
to act or to declare an Event of Default, irrespective of how long such failure continues, shall
constitute a waiver by Mortgagee of its rights heredrder or impair any rights, powers or
remedies consequent on any future Event of Defaultoy Mortgagor.

(b) Even if Mortgagee (i) grants some forbearance or an extension of time for the
payment of any sums secured hereby, (ii) takes other or addiiispal security for the payment
of any sums secured hereby, (iii) waives or does not exercise some right granted herein or
under the Loan Documents, (iv) releases a part of the Mortgaged Pi¢peity from this
Mortgage, (v) agrees to change some of the terms, covenants, conditicns or agreements of
any of the Loan Documents, (vi) consents to the filing of a map, plat or replat affecting the
Premises, (vii} consents to the granting of an easement or other right affectiig tne Premises
or (viil) makes or consents to an agreement subordinating Mortgagee’s lien on the Mortgaged
Property hereunder; no such act or omission shall preclude Mortgagee from exercisicig any
other right, power or privilege herein granted or intended to be granted in the event of any
breach or Event of Default then made or of any subsequent default; nor, except as otherwise
expressly provided in an instrument executed by Morigagee, shall this Mortgage be altered
thereby. In the event of the sale or transfer by operation of law or otherwise of all or part of
the Mortgaged Property, Mortgagee is hereby authorized and empowered to deal with any
vendee or transferee with reference to the Mortgaged Property secured hereby, or with
reference to any of the terms, covenants, conditions or agreements hereof, as fully and to the
same extent as it might deal with the original parties hereto and without in any way releasing
or discharging any liabilities, obligations or undertakings.
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SECTION 2.16. Waiver of Trial by Jury. To the fullest extent permitted by
applicable law, Mortgagor and Mortgagee each hereby irrevocably and unconditionally
waive trial by jury in any action, claim, suit or proceeding relating to this Mortgage and for
any counterclaim brought therein. Mortgagor hereby waives all rights to interpose any
counterclaim in any suit brought by Mortgagee hereunder and al! rights to have any such suit
consolidated with any separate suit, action or proceeding.

SECTION 2,17. Remedies Cumulative. No right, power or remedy conferred upon
or reserved to Mortgagee by this Mortgage is intended to be exclusive of any other right,
power or remedy, and each and every such right, power and remedy shall be cumulative and
concuizent and in addition to any other right, power and remedy given hereunder, in the
Credit Agraement or the Secured Notes Indenture ot now or hereafter existing at law or in
equity or by siafute. Each right, power or remedy conferred upon or reserved to Mortgagee
by this Mortgage may be pursued separately, successively or concurrently against Mortgagor
or against the Mexigaged Property or any portion thereof at the sole discretion of Mortgagee.

ARTICLE 111

Miscellaneous

SECTION 3.01. Partial Invalidity. T the event any one or more of the provisions
contained in this Mortgage shall for any reaso:be held to be invalid, illegal or unenforceable
in any respect, such invalidity, illegality or unenforceability shall, at the option of Mortgagee,
not affect any other provision of this Mortgage, and tiis Mortgage shall be construed as if
such invalid, illegal or unenforceable provision had rever been contained herein.

SECTION 3.02. Notices, All notices and commurications hercunder shall be in
writing and given to Mortgagor in accordance with the terms i the Credit Agreement at the
address set forth on the first page of this Mortgage and to the Moitgigee as provided in the
Credit Agreement,

SECTION 3.03. Successors and Assigns. All of the grants, covenants, tarms,
provisions and conditions herein shall run with the Premises and the Tmproveims=ufs and shall
apply to, bind and inure to, the benefit of the permitted successors and assigns otiMortgagor
and the successors and assigns of Mortgagee.

SECTION 3.04. Satisfaction and Cancelation. (a} This Mortgage shall continue in
effect until all of the Obligations (other than Obligations in respect of Specified Hedge
Agreements, Cash Management Obligations and contingent indemnification and
reimbursement obligations, in cach case, that are not yet due and payable and for which no
claim has been asserted) have been paid in full in cash or immediately available funds and
the Lenders have no further commitment to lend under the Credit Agreement.

(b) Upon any sale or other transfer by Mortgagor of the Mortgaged Property or any
portion thereof, in each casc solely to the extent permitted under the Credit Agreement, to
any Person that is not a Loan Party (as defined in the Credit Agreement) or a Subsidiary
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thereof, or, upon the effectiveness of any written consent to the release of the lien and
security interest granted hereby in the Mortgaged Property pursuant to Section 10.18 of the
Credit Agreement or pursuant to Section 5.1 of the Intercreditor Agreement, the lien and
security interest in the Mortgaged Property shall be automatically released.

(c) In connection with any termination or release pursuant to subsection (a) ot (b),
the Mortgage shall be marked “satisfied” by the Mortgagee, and this Mortgage shall be
canceled or reconveyed of record at the request and at the expense of the Mortgagor.
Mortgagee shall execute any documents reasonably requested by Mortgagor to accomplish
the foregoing or to accomplish any release contemplated by this Section 3.04 and Mortgagor
will pay 2l costs and expenses, including reasonable and documented out-of-pocket
attorneys” t2as, disbursements and other charges, incurred by Mortgagee in connection with
the preparatioi-and execution of such documents, as permitted by applicable law.

SECTION5.05. Definitions. As used in this Mortgage, the singular shall include the
plural as the contex. r2quires and the following words and phrases shall have the following
meanings: (a) “including” shall mean “including but not limited to”; (b) “provisions™ shall
mean “provisions, terms, covenants and/or conditions”; (c) “lien” shall mean “lien, charge,
encumbrance, security interest, mortgage or deed of trust”; (d) “obligation’ shall mean
“pbligation, duty, covenant and/ot condition”; and (g) “any of the Mortgaged Property” shall
mean “the Mortgaged Property or atiy pait thereof or interest therein.” Any act that
Mortgagee is permitied to perform hereinder may be performed at any time and from time to
time by Mortgagee or any person or entity designated by Mortgagee. Any act that is
prohibited to Mortgagor hereunder is also pronitited to all lessees of any of the Mortgaged
Property. Each appointment of Mortgagee as atioriey-in-fact for Mortgagor under the
Mortgage is irrevocable, with power of substitution an4 coupled with an interest. Subject to
the applicable provisions hereof, Mortgagee has the rightio refuse to grant its consent,
approval or acceptance or to indicate its satisfaction, in its sole'discretion, whenever such
consent, approval, acceptance or satisfaction is required hereizider,

SECTION 3.06. Multisite Real Estate Transaction. Mortgay vracknowledges that
this Mortgage is one of a number of Other Mortgages and Loan Documetits or Note
Documents, as applicable, that secure the Obligations. Mortgagor agrees that the lien of this
Mortgage shall be absolute and unconditional and shall not in any manner be alizcted or
impaired by any acts or omissions whatsoever of Mortgagee, and without limiting the
generality of the foregoing, the lien hereof shall not be impaired by any acceptance by the
Mortgagee of any security for or guarantees of any of the Obligations hereby secured, or by
any failute, neglect or omission on the part of Mortgagee to realize upon, enforce or protect
any Obligation or indebtcdness hereby secured or any collateral security therefor including
the Other Mortgages and other Loan Documents or Note Documents, as applicable. The lien
hereof shall not in any manner be impaired or affected by any release (except as to the
property released), forbearance, sale, pledge, surrender, compromise, settlement, renewal,
extension, indulgence, alteration, changing, modification or disposition of any of the
Obligations secured (unless all Obligations are satisfied) or of any of the collateral security
therefor, including the Other Mortgages and other Loan Documents or Note Documents, as
applicable, or, in each case, of any guarantce thereof, and Mortgagee may at its discretion
foreclose, exercise any power of sale, or exercise any other remedy, in whole or in part,
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available to it under any or all of the Other Mortgages and other Loan Documents or Note
Documents, as applicable, without first exercising or enforcing any of its rights and remedies
hereunder. Such exercise of Mortgagee’s rights and remedies under any or all of the Other
Mortgages and other Loan Documents or Note Documents, as applicable, shall not in any
manner impair the indebtedness hereby secured or the lien of this Mortgage and any exercise
of the rights or remedies of Mortgagee hereunder shall not impair the lien of any of the Other
Mortgages and other Loan Documents or Note Documents, as applicable, or any of
Mortgagee’s rights and remedies thereunder. Mortgagor specifically consents and agrees that
Mortgagee may exercise its rights and remedies hereunder and under the Other Mortgages
and other Loan Documents or Note Documents, as applicable, separately or concurrently and
in any erder that it may deem appropriate and waives any rights of subrogation.

SECTION 3.07. No Oral Modification. This Mortgage may not be changed or
terminated orai’y but only by an instrument in writing signed by both Mortgagor and
Mortgagee.

SECTION 3.08. Suhject fo tercreditor Agreements. Notwithstanding anything
herein to the contrary, the 13¢n and security interest granted to the Mortgagee, for the benefit
of the Secured Parties hereunder, pursuant to this Mortgage and the exercise of any right or
remedy by the Mortgagee and the other Secured Parties hereunder are subject to the
provisions of the Intercreditor Agretmenis. In the event of any conflict or inconsistency
between the provisions of any Intercreditor Agreement and this Mortgage, the provisions of
such Intercreditor Agreement shall control

SECTION 3.09. Reduction of Secured amount. Tn the event the maximum principal
amount secured by this Morlgage is less than the agg:ezate Obligations, then the amount
secured hereby shall be reduced only by the last and iinalsums that Mortgagor or any other
Loan Party repays with respect to the Obligations and shal'noi be reduced by any
intervening repayments of the Obligations. So long as the balznce of the Obligations exceeds
the amount secured hereby, any payments of the Obligations shaiinot be deemed to be
applied against, or reduce, the portion of the Obligations secured by {iiis Mortgage.

SECTION 3.10. Future Advances. This Mortgage is given to secyre the Obligations
under, or in respect of, the Loan Documents, the Note Documents, Specificdifzdae
Agreements and Cash Management Services (collectively, “Secured Debt Agreerienis™) and
shall secure not only Obligations with respect to presently existing indebtedness undzithe
foregoing documents and agreements but also any and all other Obligations which may
hereafier be owing to the Secured Parties under the Secured Debt Agreements, however
incurred, whether interest, discount or otherwise, and whether the same shall be deferred,
accrued or capitalized, including future advances and re-advances and other obligations,
~ pursuant to the Secured Debt Agreements, whether such advances or obligations are
obligatory or to be made at the option of the Secured Parties, or otherwise, to the same extent
as if such future advances or obligations were made on the date of the execution of this
Mortgage, to the extent permitted by applicable law. The Lien of this Mortgage shall be
valid as to all Obligations secured hereby, including future advances and obligations, from
the time of its filing for record in the recorder’s office of the county in which the Mortgaged
Property is located. This Mortgage is intended 1o and shall be valid and have priority over all
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subsequent Liens and encumbrances, including statutory Liens, excepting solely taxes and
assessments levied on the real estate. Although this Mortgage is given to secure all future
advances and obligations made by Mortgagee and/or the other Secured Parties to or for the
bencfit of the Loan Parties, Morigagor and/or the Mortgaged Property, whether obligatory or
optional, Mortgagor and Mortgagee hereby acknowledge and agree that Mortgagee and the
other Secured Parties are obligated by the terms of the Secured Debt Agreements to make -
certain future advances or obligations, including advances of a revolving nature, subject to -
the fulfillment of the relevant conditions set forth in the Secured Debt Agreements,

ARTICLE IV

Particular Provisions

This Mortgzge'is subject to the following provisions relating to the particular laws of ;
the state wherein the Premises ate located:

SECTION 4.01. Applizable Law; Certain Particular Provisions. This Mortgage
shall be governed by and consuues-in accordance with the internal law of the state where the
Mortgaged Property is located, excen that Mortgagor expressly acknowledges that by their
terms, the Credit Agreement and other:oan Documents (aside from those Other Mortgages
to be recorded outside New York) shall be zoverned by the internal law of the State of
New York, without regard to principles of canfiict of law. Mortgagor and Mortgagee agree
to submit to jurisdiction and the laying of venuc {or any suit on this Mortgage in the state
where the Mortgaged Property is located. The tetris “nd provisions set forth in Appendix A
attached hereto are hereby incorporated by reference as though fully set forth herein. In the
event of any conflict between the terms and provisions contaiined in the body of this
Mortgage and the terms and provisions set forth in Appendix A;'the terms and provisions set
forth in Appendix A shall govern and control.

ARTICLE V

Subject Lease
Mortgagor agrees, covenants, represents and/or warrants as follows:

SECTION 5.01. The Subject Lease. (a) The Subject Lease is a valid and subsisting
lease of that portion of the Premises demised thereunder for the term therein set forth, is in
full force and effect in accordance with the terms thereof, and has not been modified except
as expressly set forth herein. No material default exists, and to the best knowledge of
Mortgagor, no event or act has occurred and no condition exists which with the passage of
time or the giving of notice or both would constitute a material default, under the Subject
Lease. Mortgagor bas a good and marketable interest in the Subject Lease, Mortgagor has
the full right, power and authority to grant this Mortgage with respect to Mortgagor’s
leaschold interest under the Subject Lease, and this Mortgage is and shall remain a valid and
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enforceable lien thereon. For the avoidance of doubt, notwithstanding any contrary provision
in this Mortgage, it is the express intention of the parties that insofar as any of the Mortgaged
Propetty is not owned by Mortgagor but is leased to Mortgagor by landlord pursuant to the
Subject Lease, the lien of this Mortgage and the rights, remedies and interests of Mortgagee
hereunder (i) shall affect and attach only to Mortgagor’s leasehold estate and interest in the
Subject Tease, and shall not survive the Subject Lease, and do not and shall not affect or
attach to, the landlord’s fee or any other superior interest in the Land, Improvements ot in
any other elements or items (if any) of the Mortgaged Property, or the landlord’s interest in
the Subject Lease or its interest in the premises leased or demised pursuant to the Subject
Lease, (i) are subject and subordinate in all respects to, the landlord’s fee interest or any
othersuperior interest in the Land, Improvements or in any other elements or items (if any)
of the Mortgaged Property, and (iii) in the case of (i) and (ii} are further subject to all terms,
conditions apua provisions of the Subject Lease.

(b) Witheut tlie prior written consent of Mortgagee, Mortgagor will not amend or
modify the Subject Liase in any manner (x) materially adverse to the Lenders and the
Holders or (y) that woula apair the lien or enforcement of this Mortgage. To the extent any
such action would reasonabiy be expected to have a Material Adverse Effect, without the
prior written consent of Mortgagee, Mortgagor will not (i) in any way cancel, release,
terminate, surrender or reduce the term of the Subject Lease, (ii) fail to exercise any oplion to
renew ot extend the term of the Subjesc ease, (iii) waive, excuse, condone or in any way
release or discharge the lessor under the Subiect Lease of or from any material obligations,
covenants, conditions and agreements by said iessor to be done and performed or (iv) consent
to the subordination of the Subject Lease to anv.rortgage unless such subordination is
conditioned upon the non-disturbance of Mortgagar, as tenant, by the applicable mortgagee
on terms and conditions reasonably satisfactory to Mo:iszagee. Any attempt on the part of
Mortgagor to do any of the foregoing without such writtcn consent of Mortgagee shall be
ipso facto null and void and of no effect and shall constitutz an Fvent of Default hereunder.
Mortgagor shall promptly notify the Mortgagee in writing of iz ieceipt by the Mortgagor of
any written notice from the lessor of the Subject Lease of any miatcriai default or notice of
event of default under or a termination of the Subject Lease pursuan! to the provisions of the
Subject Lease, and shall promptly cause a copy of each such notice recelved by the
Mortgagor to be delivered to the Mortgagee.

(c) Mortgagor shall at all times promptly and faithfully keep and perforni fall
material respects, or cause to be kept and performed in all material respects, all the covenants
and conditions contained in the Subject Lease by the lessee therein to be kept and performed
and shall in all material respects conform to and comply with the terms and conditions of the
Subject Lease and Mortgagor further covenants that it will not do or permit anything to be
done, the doing of which, or refrain from doing anything, the omission of which, would
reasonably be expected to impair the security of this Mortgage or constitute a default or event
of default under the Subject Lease. No release or forbearance of any Mortgagor’s obligations
under the Subject Lease including its obligation with respect to the payment of rent as
provided in the Subject Lease and the performance of all of the terms, provisions, covenants,
conditions and agreements contained in the Subject Lease, pursuant to the Lease or
otherwise, shall release the Mortgagor from any of its obligations under this Mortgage. The
Mortgagor will furnish to the Mortgagee, upon demand, proof of payment of all items which

22




2103339133 Page: 24 of 37

UNOFFICIAL COPY

are required to be paid by the Mortgagor pursuant to the Subject Lease and any proof of
payment or performance which is required to be given by Mortgagor under the Subject
Lease.

(d) Mortgagor shall promptly send Mortgagee a copy of any notice of default that it S
sends to the lessor under the Subject Lease and shall promptly provide to Mortgagee a copy
of any notice of default received by Mortgagor from such lessor and this shall be done
without regard to the fact that Mortgagee may be entitled to such notice directly from the
lessor. Mortgagor shall promptly notify Mortgagee of any default under the Subject Lease
by lessor or giving of any notice by the lessor to Mortgagor of such lessor’s intention to end
the tesin thereof or the exercise of an early termination right under the Subject Lease.

(e)-Lothe extent that Mortgagee is not given the right by the lessor to cure any
defaults of railve of compliance of Mortgagor under the Subject Lease pursuant to the terms
thereof, then nowwithstanding any other provision of this Mortgage, following written notice :
of default sent by tlie iessor to Mortgagor and the expiration of one-half of Mortgagor’s cure 5
period with respect to suzindefault, or upon Mortgagee’s learning of any such failure of - ;
compliance by Mortgagor znd notice from Mortgagee to Mortgagor thereof, Mortgagee may
(but shall not be obligated to) take any such action Mortgagee deems reasonably necessary or
desirable to cure, in whole or in par, any such default or failure of compliance by Mortgagor
under the Subject Lease; and upon the teceipt by Mortgagee from Mortgagor or the lessor
under the Subject Lease of any written notice of default by Mortgagor as the lessee
thereunder, or upon Mortgagee’s writlen niotice of Mortgagor of non-compliance and
Mortgagor’s failure to dispute the same withia five (5) Business Days of receipt of such
written notice, Mortgagee may rely thereon, anc such notice and expiration of one-half of
Mortgagor’s cure period or Mortgagor’s failure to dispate Mortgagee’s notice shall constitute
full authority and protection to Mortgagee for any actictnriaken or omitted to be taken in
good-faith reliance thereon. All sums, including reasonabls atiorneys® fees, so reasonably
expended by the Mortgagee to cure or prevent any such defavit.or non-compliance, or
expended to sustain the lien of this Mortgage or its priority, shail ke deemed secured by this
Mortgage and shall be paid by the Mortgagor on demand, with inter:2st accruing thereon at |
the Interest Rate. Upon the vesting of Mortgagee’s right to cure defaults under the Subject
Lease as set forth pursuant to this subsection, or Mortgagor hereby expressly grants to
Mortgagee (subject to the terms of the Subject Lease), and agrees that Mortgages shall, upon
prior notice to Mortgagor, have, the absolute and immediate right to enter in and 1zpon the
Land and the Improvements or any part thereof to such extent and as often as Morigagie
deems reasonably necessary or desirable in order to cure any such default or alleged default
or any such non-compliance by Mortgagor, provided, that, Mortgagee agrees that it shall not
materially interfere with Mortgagor’s business conducted on the Land and Improvements and
shall comply with Mortgagor’s reasonable security requirements.

(f) Upon the occurrence and during the continuance of any Event of Default, all
options, election, consents and approval rights conferred upon Mortgagor as lessee under the
Subject Lease, together with the right of termination, cancelation; modification, change,
supplement, alteration or amendment of the Subject Lease, all of which have been assigned
- for collateral purposes to Mortgagee, shall automatically vest exclusively in and be
exercisable solely by Mortgagee provided, that, if the lessor under the Subject Lease is not
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obligated to accept Mortgagee’s exercise of such options, elections, consents and approval
rights, then Morigagor shall have the right to exercise the same, subject to Mortgagee’s prior
written consent.

(g) Mortgagor will give Mortgagee prompt written notice of the commencement of
any material arbitration or appraisal proceeding or any material litigation under and pursuant
to the provisions of the Subject Lease. Fellowing the occurrence and during the continuance
of an Event of Default, Mortgagee shall have the right, but not the obligation, to intervene
and participate in any such proceeding and following the occurrence and during the
continuance of a bankruptcy or payment Event of Default, Mortgagee shall have the right,
but noithe obligation, to intervene and participate in any material litigation and Mortgagor
shall coiferand use commercially reasonable efforts to cooperate with Mortgagee and its
counsel toipz extent which Mortgagee deems reasonably necessary for the protection of
Mortgagee. Mortzagor may compromise any dispute or appraisal which is the subject of an
arbitration or appiaisal proceeding or litigation, provided that, following the occurrence and
during the continuan’z'of an Event of Default, Mortgagor shall first get the prior written
consent of Mortgagee which approval will not be unreasonably withheld or delayed with
respect to any such material disputes or appraisals or litigation.

(h} So long as this Mortgag: is in effect, there shall be no merger of the Subject
Iease or any interest therein, or of thelzaschold estate created thereby, with the fee estate in
the Land or any portion thereof by reasom of the fact that the Subject Lease or such interest
therein may be held directly or indirectly Ly or for the account of any person wheo shall hold
the lessor’s fee estate in the Land or any portior thereof or any interest of the lessor under the
Subject Lease. In case the Mortgagor acquires te< title to the Land, this Mortgage shall
attach to and cover and be a lien upon the fee title acouired, and such fee title shall, without
further assignment, mortgage or conveyance, become =54 be subject to the lien of and
covered by this Mortgage. Mortgagor shall notify Mortgazee of any such acquisition and, on
written request by Mortgagee, shall cause to be executed and<ecerded all such other and
further assurances or other instruments in writing as may in the reasenable opinion of
Mortgagee be necessary or appropriate to effect the intent and meaning hereof and shall
deliver to Mortgagee an endorsement to Mortgagee’s loan title insurates policy insuring that
such fee title or other estate is subject to the lien of this Mortgage.

(i) If any action or proceeding shall be instituted to evict Mortgagor or to recover
possession of any leasehold parcel or any part thereof or interest therein or any action or
proceeding otherwise affecting the Subject Lease or this Mortgage shall be instituted
(including without limitation the appointment of a receiver), then Mortgagor will, promptly
upon service thereof on or to Mortgagor, deliver to Mortgagee copies of any notice of
motion, order to show cause and of other provisions, pleadings, and papers, however
designated, served in any such action or proceeding. -

(j) The licn of this Mortgage shall attach to all of Mortgagor’s rights and remedies at
any time ariging under or pursuant to Subsection 365(h) of the Bankruptey Code, 11 U.S.C.
365(h), as the same may hereafter be amended (the “Bankruptcy Code™), including, without
limitation, all of Mortgagor’s rights to remain in possession of each leasehold parcel.

24




2103339133 Page: 26 of 37

UNOFFICIAL COPY

(k) Mortgagor hereby unconditionally assigns, transfers and sets over to Mortgagee
all of Mortgagor’s claims and rights to the payment of damages arising from any rejection of
the Subject Lease by the lessor or any other fee owner of any leasehold parcel or any portion
thereof under the Bankruptcy Code, Mortgagee shall have the right to proceed in its own
name or in the name of Mortgagor in respect of any claim, suit, action or proceeding relating
to the rejection of the Subject Lease, including, without limitation, the right to file and
prosecute, without joining or the joindet of Mortgagor, any proofs of claim, complaints,
motions, applications, notices and other documents, in any case with respect to the lessor or
any fee owner of all or a portion of any leasehold parcel under the Bankruptcy Code. This
assignment constitutes a present, irrevocable and unconditional assignment of the foregoing
claimis, wizhts and remedies, and shall continue in effect until all of the Obligations shall have
been satisficd and discharged in full. Mortgagor shall promptly make, execute, acknowledge
and deliver, 1 form and substance satisfactory to Mortgagee, all such instruments,
agreements anc other documents, as may at any time hereafter be required by Mortgagee to
effectuate and caicy out the assignment pursuant to this subsection. Notwithstanding the
foregoing, so long.acio Event of Defaull has occurred and is continuing, in the event of a
rejection of the Subject Lerse by the lessor or any other fee owner of any leasehold parcel ot
any portion thereof under the Rankruptey Code, (a) Mortgagee shall not seek to treat the
Subject Lease as terminated withont the prior written consent of Mortgagor and any such
termination by Mortgagee without Martgagor’s consent shall be ipso facto null and void and
of no effect, and (b) Mortgagee shaillizve the right to retain any amounts it receives as
damages arising out of the rejection of the Suhject Lease and Mortgagee shall promptly pay
to Mortgagor any such amounts it receives.

() If pursuant to Subsection 365(h)(1) of bz Bankruptey Code, 11 U.S.C.
§ 365(h)(1), Mortgagor shall seek to offset against tlictent reserved in the Subject Lease the
amount of any damages caused by the nonperformance Gy the lessor or any fee owner of any |
of their respective obligations under such Subject Lease afier tae rejection by the lessor or |
any fee owner of such Subject Lease under the Bankruptcy Carle, then Mortgagor shall, prior
to effecting such offset, notify Mortgagee no less than ten (10) Business Days prior thereto of |
its intent to do so, setting forth the amount proposed to be so offset ind the basis therefor.
Mortgagee shall have the right to object to all or any patt of such offset that. in the
reasonable judgment of Mortgagee, would constitute a breach of such Subject Lease, and in
the event of such objection, Mortgagor shall not effect any offset of the amouwits objected to
by Mortgagee. Neither Mortgagee’s failure to object as aforesaid nor any objeciionrelating
to such offset shall constitute an approval of any such offset by Mortgagee or the warver of
any rights or remedies of Mortgagee.

(m) If any action, proceeding, motion or notice shall be commenced or filed in
respect of the lessor or any fee owner of any leaschold parcel, or any portion thereof or
interest therein, or the Subject Lease in connection with any case under the Bankruptcy Code,
then Mortgagee shall have the option, exercisable upon written notice from Mortgagee to
Mortgagor, to conduct and control any such litigation with counsel of Mortgagee’s choice,
Mortgagee may proceed in its own name or in the name of Mortgagor in connection with any
such litigation, and Mortgagor agrees to execute any and all powers, authorizations, consents
or other documents required by Mortgagee in connection therewith. Mortgagor shall, upon
demand, pay to Mortgagee all reasonable costs and expenses (including attorneys’ fees and

25



2103339133 Page: 27 of 37

UNOFFICIAL COPY

court costs) paid or incurred by Mortgagee in connection with the prosecution or conduct of
any such proceedings. Mortgagor shall not commence ot intervene in any action, suit,
proceeding or case, or file any application or make any motion, in respect of the Subject
Lease in any such case under Bankruptey Code without the prior written consent of
Mortgagee. Notwithstanding the foregoing, so long as no Event of Default has occurred and
is continuing, Mortgagee shall not preclude Mortgagor from electing to retain its possessory
interest and rights under the Subject Lease pursuant to Section 365(h)(1)(A)(ii) of the
Bankruptcy Code.

(n) Mortgagor shall, after obtaining knowledge thereof, promptly notify Mortgagee ‘
of any €iling by or against the lessor or fee owner of any leasehold parcel of a petition under
the Bankruptey Code. Mortgagor shall promptly deliver to Morigagee, following receipt,
copies of arvand all notices, summonses, pleadings, applications and other documents
received by Moiigagor in connection with any such petition and any proceedings relating
thereto.

(o) If there shall e filed by or against Mortgagor a petition under the Bankruptey
Code and Mortgagor, as lessee under a Subject Lease, shall determine to reject such Subject
Lease pursuant to Section 365(a) of the Bankruptcy Code, then Mortgagor shall give
Mortgagee not less than twenty (20! days® prior notice of the date on which Mortgagor shall
apply to the Bankruptcy Court for authority to reject such Subject Lease. Mortgagee shall
have the right, but not the obligation, (¢ serve upon Mortgagor within such twenty (20)-day
period a notice stating that Mortgagee denianas that Mortgagor assume and assign such
Subject Lease to Mortgagee pursuant to Section 365 of the Bankruptcy Code. If Mortgagee
shall serve upon Mortgagor the notice described in'the preceding sentence, Mortgagor shall
not seek to reject such Subject Lease and shall compiv-with the demand provided for in the
preceding sentence.

(p) Effective upon the entry of an order for relief with-iespect to Mortgagor under the
Rankruptey Code, Mortgagor hereby assigns and transfers to Mouigzagee a non-exclusive
right to apply to the Bankruptcy Court under subsection 365(d)(4) < ihe Bankruptcy Code
for an order extending the period during which the Subject Lease may be rejected or
agsumed.

(q) The Mortgagor, promptly upon learning that lessor has failed to pe:toim the
terms and provision thereunder (including by reason of a rejection or disaffirmance &
purported rejection or disaffirmance of such Subject Lease pursuant to any Bankrupicy Law),
shall notify the Mortgagee of any such failure to perform. The Mortgagor unconditionally
assigns, transfers, and sets over to the Mortgagee any and all damage claims thereunder.
This assignment constitutes a present, irrevocable, and unconditional assignment of all
damage claims under the Subject Lease, and shall continue in effect until the Obligations
have been satisfied in full. Notwithstanding the foregoing, the Morigagee grants to the
Mortgagor a revocable license to exercise any such Subject Lease damage claims which
license may only be revoked by the Mortgagee upon the occurrence and during the
continuance of any Event of Default.
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(r) Without limiting the foregoing or any other provisions herein, with respect to all
easements, easement agreements, covenant or restrictive agreements, and all Leases,
constituting a part of the Mortgaged Property, Mortgagor shall at all times prompily and
faithfully perform in all material respects or cause to be kept and performed in all material
respects, all the covenants and conditions contained therein on the part of or as applicable to
Mortgagor to be kept or performed pursuant to the terms and conditions thereof and/or in
accordance with the terms and conditions of the Subject Lease, provided that in no event
shall a breach of this Section 5.01(r) result in an Event of Default if such breach would not
reasonably be expected to impair the security of this Mortgage or to constitute a default or
event of default under the Subject Lease.

SECTION 5.02. Specific Lease Requirements. None.

[Femainder of Page Intentionally Left Blank; Signature Page fo Foliow/]
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IN WITNESS WHEREOF, this Mortgage has been duly executed and delivered to
Mortgagee by Mortgagor on the date of the acknowledgment attached hereto.

THE NEIMAN MARCUS GROUP LLC, a
Delaware limited liability company (f/k/a The

Neiman Marcus Group, Inc. /0
- [

by: (\,f)
Title: Executive Yice President, General Counsel,

Name: Tracy Prefton '
Chief Compliance Officer and Corporate
Secretary

[Leasehold Mortgage — Chicago, Coak County, [1]
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STATE OF TEXAS )
) 8s.
COUNTY OF DALLAS )

On the M day of:[ \derader , in the year 2020, before me the undersigned,
personally appeared Tracy Preston, personally known to me on the basis of satisfactory
evidence to be the individual whose name is subscribed to the within instrument and
acknesrledged to me that he/she executed the same in his/her capacity as the Executive
Vice Presigent, General Counsel, Chief Compliance Officer and Corporate Secretary of

THE NEIMAN WIARCUS GROUP LLC, as the free act of said entity.

WITNESS my hand wiid official seal.

(ﬁg‘x nolz >/f01m\ Lﬁﬁmbﬁ il

Notary Public
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Exhibit A
to Mortgage
Description of the Land

Parcel 1:

Lots 3A and 3B in Olympia Centre Subdivision of various lots and parts of vacated alleys
in Block 54 in Kinzie’s Addition to Chicago, being a subdivision in Section 10, Township
39 North, Range 14, East of the Third Principal Meridian recorded as Document number
85070356, in Cook County, Illinois.

Parcel 2:

An easémant for access and for the purpose of making repairs and replacements of any
mechanicai <guipment located in Lot 3C in Olympia Centre Subdivision of various lots
and parts of vicaied alleys in Block 54 in Kinzie’s Addition to Chicago, being a
subdivision in Scet*in 10, Township 39 North, Range 14 East of the Third Principal
Meridian, recorded 5" Document number 85070356 in Cook County, 1llinois
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Exhibit B
to Mortgage

Description of the Subject Lease

Restated Lease Agreement, dated January 16, 1984, by and between 737 North Michigan
Avenue Investors LLC, successor-in-interest to original landJord LaSalle National Bank (and
its successors and assigns, if any) (“Landlord”) and The Neiman Marcus Group LLC, f/k/a
The Neiman Marcus Group, Inc., successor-in-interest to original tenant Carter Hawley Hale
Stores, Inc. (and its successors and assigns, if any) (“Tenant™), as evidenced by that certain
Memorandum of Lease Agreement, dated January 16, 1984, recorded February 2, 1984 as
Document number 26954661, which restates, amends, and supersedes the Memorandum of
Lease réoorded July 30, 1981 as Document number 25954344, as amended by that certain
untecoracd Amendment to Memorandum of Agreement, dated September 4, 1985, as
assigned by that certain Assignment of Lease and Assumption Agreement, dated August 27,
1987, recorded October 28, 1987 as Document number 87581959, as amended by that certain
Amendment N¢_ 1 0 Restated Lease Agreement, effective as of August 7, 2002, as amended
by that certain Ameiidinent to Lease, dated August 19, 2008, as amended by that certain
Second Amendmenito Restated Lease Agreement, dated June 28, 2013, as amended by that
certain Amendment to Le2serand Amendment to Memorandum of Lease dated August 20,
2019, recorded August 27, 2014 a3 Document number 1923915069 (collectively, the

“Subject [.ease™)
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Appendix A
to Mortgage

Tocal Law Provisions

The following provisions are incorporated by reference into this Mortgage. If any conflict or
inconsistency exists between this Appendix A and the remainder of the Mortgage, this
Appendix A shall govern.

1. The Credit Agreement provides that, while the principal amount of the indebtedness
secured hereby may increase or decrease from time to time, the sum of the principal amount
of Obligations from time to time outstanding and secured hereby shall not exceed
$750,000,000, plus all interest thereon, and any and all disbursements made by Mortgagee
for the/payment of taxes, special assessments or insurance, with interest on such
disbursemeits., Pursuant to, and subject to the terms of the Credit Agreement, the latest
maturity date oi the Obligations is September 25, 2025. The Term Loans shall bear interest
as provided in the Cridit Agreement, provided that the highest, non-default rate of interest on
any Loan shall be the niaximum rate of interest permitted by law. In the event of any conflict
between the terms of the Mortgage and the Credit Agreement, the terms of the Credit
Agreement shall control.

2. Without limitation on (anvthing contained in this Mortgage, all advances,
disbursements and expenditures mads by Mortgagee before and during a foreclosure of this
Mortgage, and before and after a judgment of foreclosure, and at any time prior to sale of the
Mortgaged Property, and, where applicabie, aiter sale of the Mortgaged Property and during
the pendency of any related proceedings, for the following purposes, in addition to those
otherwise authorized by this Mortgage or by ‘theIllinois Mortgage Foreclosure Act, 735
ILCS 5/15-1101 et seq.(the “Act™), shall have the benefit of all applicable provisions of the
Act, including those provisions of the Act referre-io below (collectively, “Protective
Advances™):

(i) all advances by Mortgagee in accoraanal with the terms of this
Mortgage 1o: (A) preserve or maintain, repair, restore or tebuild any improvements
upon the Mortgaged Property; (B) preserve the lien of this Mcrgage or the priority
thereof; or (C) enforce this Mortgage, as referred to in Subsecticn (£)(5) of Section
15-1302 of the Act;

(i) payments by Mortgagee of: (A) when due installments of juincipal,
interest or other obligations in accordance with the terms of any senior mortgage or
other prior lien or encumbrance on the Mortgaged Propetty; (B) when due
installments of real estate taxes and assessments, general and special and all other
taxes and assessments of any kind or nature whatsoever which are assessed or
imposed upon the Mortgaged Property or any part hereof, (C) other obligations
authorized by this Mortgage; or (D) with court approval, any other amounts in
connection with other licns, encumbrances or interests reasonably necessary to
preserve the status of title, as referred to in Section 15-1505 of the Act;

(iii) advanccs by Mortgagee in scttlement or compromise of any claims
asserted by claimants under senior mortgages or any prior liens;




2103339133 Page: 34 of 37

UNOEFICIAL COPY

Appendix A
io Mortgage

(iv) reasonable attorneys’ fees and other expenses incurred: (A) in
connection with the foreclosure of this Mortgage as referred to in Section 15-
1504(d)(2) and 15-1510 of the Act; (B) in connection with any action, suit or
proceeding brought by or against Mortgagee for the enforcement of this Mortgage or
arising from the interest of Mortgagee hereunder; or (C) in the preparation for the
commencement or defense of any such foreclosure or other action;

\)) Mortgagee’s fees and costs, including reasonable attorneys’ fees,
arising between the entry of judgment of foreclosure and confirmation hearing as
(eferred to in Subsection (b)(1) of Section 15-1508 of the Act;

(i) expenses deductible from proceeds of sale as referred to in subsections
(a) ard (b) of Section [5-1512 of the Act;

(vii) expenses incurred and expenditures made by Mortgagee for any one or
more of the filiowing: (A) if all or any portion thereof constitutes one or more units
under a condomiiivm-declaration, assessments imposed upon the unit owner thereof;
(B) if any interest in the Mortgaged Property is a leasehold estate under a lease or
sublease, rentals or otlier payments required to be made by the lessee under the terms
of the lease or sublease; (C).nremiums for casualty and liability insurance paid by
Mortgagee whether or not Morigagee or a receiver is in possession, if reasonably
required, in reasonable amounts, sad all renewals thereof, without regard to the
limitation to maintaining existing insirance in effect at the time any receiver or
mortgagee takes possession of the Mastgaged Property as imposed by subsection
(€)1} of Section 15-1704 of the Act; (3} repair or restoration of damage or
destruction in excess of available insurance proceeds or condemnation awards; (L)
payments required or deemed by Mortgagee o be for the benefit of the Mortgaged
Property or required to be made by the owner of the Mortgaged Property under any
grant or declaration of easement, easement agreement, «ereement with any adjoining
land owners or instruments creating covenants or restrictions for the benefit of or
affecting the Mortgaged Property; (F) shared or common expense assessments
payable to any association or corporation in which the owner of the Mortgaged
Property is a member if in any way affecting the Mortgaged Froperty; (G) costs
incurred by Mortgagee for demolition, preparation for and <ceinpletion of
construction; and (H) pursuant to any lease or other agreement, for occuparcy of the
Mortgaged Property.

All Protective Advances shall be so much additional Obligations secured by this Mortgage,
and shall become immediately due and payable without notice and with interest thereon from
the date of the advance until paid at the Interest Rate. This Mortgage shall be a lien for all
Protective Advances as to subsequent purchasers and judgment creditors from the time this
Mottgage is recorded pursuant to subsection (b) of Section 15-1302 of the Act. All
Protective Advances shall, except to the extent, if any, that any of the same are clearly
contrary to or inconsistent with the provisions of the Act, apply to and be included in: (A)
determination of the amount of Obligations secured by this Mortgage at any time; (B) the
amount of the Obligations found due and owing to Mortgagee in a judgment of foreclosure
and any subsequent, supplemental judgments, orders, adjudications or findings by any court
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of any additional Obligations becoming due after such entry of judgment (it being agreed that
in any foreclosure judgment, the court may reserve jurisdiction for such purpese): (C) if right
of redemption is deemed not to be waived by this Mortgage, computation of any amounts
required to redeem, pursuant to Subsections (d)(2) and (e) of Section 5-1603 of the Act; (D)
determination of amounts deductible from sale proceeds pursuant to Section 15-1512 of the
Act; (E) application of income in the hands of any receiver or Mortgagee in possession; and
(F) computation of any deficiency judgment pursuant to subsections (b) (2) and (¢) of
Sections 15-1508 and 15-1511 of the Act.

3. Mortgagor acknowledges and intends that any future advances whenever hereafter
mad¢ sim!l be a lien from the time this Mortgage is recorded, as provided in Section 15-
1302(b)(15 of the Act. Mortgagor covenants and agrees that this Mortgage shall secure the
payment of 4l[loans and advances made pursuant to the terms and provisions of the Credit
Agreement anc_axv other Loan Document, whether such loans and advances are made as of
the date hereof of 2% ¢ny time in the future, and whether such future advances are obligatory
or are to be made at'ihe option of Mortgagee or otherwise {but not advances or loans made
more than 20 years aftci the date hereof), to the same extent as if such future advances were
made on the date of the execvtion of this Mortgage and although there may be no advances
made at the time of the exeention of this Mortgage and although there may be no other
indebtedness outstanding at the time-any advance is made. The lien of this Mortgage shall be
valid as to all Obligations, including Tture advances, from the time of its filing of record in
the office of the Recorder of Deeds of 4ic, County in which the Mortgaged Property is
located. This Mortgage shall be valid anG-sbhz!l have priority over all subsequent liens and
encumbrances, including statutory liens except taxes and assessments levied on the
Mortgaged Property, to the extent of the maximuiranount secured hereby.

4. Without limiting any other provision hereof;-uny teceiver or receivers shall have all
the rights and powers described in Section 15-1704 of the Act.

5. Without limiting the generality of Sections 2.10 of this Mortgage, the waiver by
Mortgagor of its rights of redemption and reinstatement in such Section, include the waiver
of such rights as provided under Sections 15-1601 and 15-1602 of the Act.

6. Mortgagor acknowledges and agrees that (A) the proceeds of the Terr:i Zuans will be
used in conformance with subparagraph (1) of Section 4 of the Illinois IntesesiAct (815
ILCS 205/0.01, et seq., including Scetion 4(1) thereof); (B) the Obligations sectircd hereby
have been incurred by Mortgagor or Borrower solely for business purposes of Mortgagor and
for Mortgagor’'s investment or profit, as contemplated by said Section 4(1); (C)the
Obligations secured hereby constitutes a loan secured by real estate within the purview of
and as contemplated by said Section 4(1); and (D) the secured Obligations are an exempted
transaction under the Truth-In-Lending Act, 15 U.8.C. Sec. 1601 er. seq. and has been
entered into solely for business purposes of Mortgagor and Mortgagor’s investment or profit,
as contemplated by said section. Without limiting the generality of anything contained
herein, Mortgagor acknowledges and agrees that the transaction of which this Mortgage is
part is a transaction which does not include either agricultural real estate (as defined in 15-
1201 of the Act) or residential real estate (as defined in 15-1219 of the Act).
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7. In addition to any provision of this Mortgage authorizing the Mortgagee to take or be
* placed in possession of the Mortgaged Property, or for the appointment of a receiver,
Mortgagee shall have the right, in accordance with Sections 15-1701 and 15-1702 of the Act,
to be placed in possession of the Mortgaged Property or at its request to have a receiver
appointed, and such receiver, or Mortgagee, if and when placed in possession, shall have, in
addition to any other powers provided in this Mortgage, all powers, immunities, and duties as
provided for in Sections 15-1701 and 15-1703 of the Act.

8. It is the express intention of Mortgagee and Mortgagor that the rights, remedies,
powers‘and authorities conferred upon Mortgagee pursuant to this Mortgage shall include all
rights, remedies, powers and authorities that a mortgagor may confer upon a mortgagee
under the /A¢t and/or as otherwise permitted by applicable law, as if they were expressly
provided fo:i herein. In the event that any provisions in this Mortgage are deemed
inconsistent wicth-any provision in the Act, the provisions of the Act shall take precedence
over the provisions ¢f this Mortgage, but shall not invalidate or render unenforceable any
other provision of this Mortgage that can be construed in a manner consistent with the Act.
If any provision of this iMarigage shall grant to Mortgagee any rights or remedies which are
more limited than the rights that would otherwise be vested in Morfgagee under the Act in
the absence of such provisions;-Mertgagee shall be vested with the rights granted in the Act
to the full extent permitted by law:

9. Pursuant to the requirements ol the Hlinois Collateral Protection Act, Mortgagor is
hereby notified as follows:

Unless the Morigagor provides Moiteagee with evidence of the insurance
coverage required by this Mortgage, the Credit Agreement or any other Loan
Document, Mortgagee may purchase insurance at Mortgagor’s expense to protect
Mortgagee’s interest in the Mortgaged Property or any other collateral for the
Obligations. This insurance may, but need not protesi Mortgagor’s interests. The
coverage Mortgagee purchases may not pay any claim that Mortgagor makes or any
claim that is made against Mortgagor in connection with the Mortgaged Property or
any other collateral for the Obligations. Mortgagor may later-cancel any insurance
purchased by Mortgagee but only after providing Mortgagee ‘with evidence that
Mortgagor has obtained insurance as required by this Mortgage, the Credit
Agreement or any other Loan Document. If Mortgagee purchases insurance {or the
Mortgaged Property or any other collateral for the Obligations, Mortgagér will be
tesponsible for the costs of that insurance, including interest in any other charges that
Mortgagee may lawfully impose in connection with the placement of the insurance,
until the effective date of the cancellation or expiration of the insurance. The costs of
the insurance may be more than the cost of insurance that Mortgagor may be able lo
obtain on its own and may be added to the Obligations and future obligations secured
hereunder. '
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10.  Any action to enforce this Mortgage or to pursue any of the remedies set forth herein
shall be brought in the courts of the State of Illinois, in the county in which the Land is
located. :

11.  Notwithstanding anything in this Mortgage to the contrary, no document referenced
in this Mortgage shall impair the ability of Mortgagee to comply with the foreclosure process
required under Illinois law.




