UNOFFICIA

RECORDING COVER SHEET

D\ §

L COf
T

'luac# 51@6246831 Fee $95.09

FILE NO: 41055569 e |
' ‘ Lusp FEE:59.00 RPRF FEE: $1.00

COOK COUNTY

) YAREN A. YARDROUGH |
TO0K COUNTY CLERK |
_DATE: 03/09/2021 81:96 PH pG: 1 OF 23
i

{
v

\V e - — - -

TYPE OF DOCUMENT: SUEORDINATION AGREEMENT

GREATER ILLINOIS TITLE COMPANY
120 N. LASALLE, SUITE 900

CHICAGO, IL 60602

Hlo%ﬂo



2106846031 Page: 2 of 23

UNOFFICIAL COPY |

i i - U.S. Department of Housing OMB Approval No.2502-0598
St{bordlnatlon Agreement and Urban Development {Exp. 9/30/2021)
Private Office of Housing

Public Reporting Burden for this collection of information is estimated to average 0.5 hours per respanse, including the time for
reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and compieting and reviewing
the collection of information. Response to this request for information is reguired in order to receive the benefits to be derived. This
agency may not collect this information, and you are not required te complete this form unless it displays a currently valid OMB control
number. While no assurance of confidentiality is pledged to respondents, HUD generally discloses this data only in response to a
Freedom of Information Act request. ’

Warning: Federal law provides that anyone who knowingly or willfully submits (or causes to submit) a document containing any
false, fictitious, misleading, or fraudulent statement/certification or entry may be criminally prosecuted and may incur civil
administrative liabitity. Penalties upon cenviction can include a fine and imprisonment, as provided pursuant to applicable law, which
includes, but is not limited to, 18 U.S.C. 1001, 1010, 1012; 31 U.S.C. 3729, 3802, 24 C.F.R. Paris 25, 28 and 30, and 2 C.F.R. Parts
180 and 2424,

{Required witn =2condary financing funded by private iender and secured with a lien on the
Project. Such'asecured lien is only permitted pursuant to Program Obligations and must be
approved by HUU 25 2videnced in the Firm Commitment.}

Project Name: Heiwa Terrace
HUD Project No: 071-35931

THIS SUBORDINATION AGREMENT ("Agreement") is entered into this 1st
day of March, 2021 by and among (i) Bellhvetr.er Enterprise Real Estate Capital LLC, an
Ohio limited liability company ("Senior Lendzr”), (ii) Japanese American Service
Committee Housing Corporation, an lllinois notior-nrofit corporation, and lllinois
Housing Development Corporation ("Subordinate '_ender"), and (iii) Heiwa Terrace @‘ ]
920 LLC, an lllinois limited liability company ("Borrowei). - .ﬂ&/

41055 Sio

WHEREAS, Borrower is the owner of that certain 204 unit residential rental 8@ —
development known as "Heiwa Terrace" ("Project"), located at 920 Lawrence Ave., IN Fﬁ
Chicago, IL 60640. Senior Lender has made or is making the senior moiigace loan as

described on Schedule A hereto to Borrower in the original principal amount{s}.as

shown on Schedule A, evidenced by the Note described in Schedule A ("Senior

Note"), and secured by, among other things, the Security Instrument as described in

Schedule A (collectively, "Senior Security Instrument"), covering the property

described in Exhibit A attached hereto together with all improvements thereon and

personal property used relative thereof, all as more particularly described in the Senior

Security Instrument ("Mortgaged Property").

3 I,
ALt

PRI

N —
Recitals 3 . __.’4

WHEREAS, Borrower has requested Senior Lender to permit Subordinate Lender
to make a subordinate loan to Borrower in the amount of $23,800,000.00 ("Subordinate
Loan"), pursuant to the Subordinate Loan Documents as defined below, and secured by,
among other things, a mortgage lien against the Mortgaged Property.

:

Subordination Agreement —~ Private HUD-82907M (6/18)
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WHEREAS, Senior Lender, with the approval of the U.S. Department of Housing
and Urban Development (“HUD"), has agreed to permit Subordinate Lender to make the
Subordinate Loan and to place a subordinate mortgage lien against the Mortgaged
Property subject to all of the conditions contained in this Agreement and in accordance
with Program Obligations. “Program Obligations” means (1) all applicable statutes
and any regulations issued by the Secretary pursuant thereto that apply to the Project,
including all amendments to such statutes and regulations, as they become effective,
except that changes subject to notice and comment rulemaking shall become effective
only upon completion of the rulemaking process, and (2} all current requirements in
HUD handbooks and guides, notices, and mortgagee letters that apply to the Project,
and al! future updates, changes and amendments thereto, as they become effective,
except that changes subject to notice and comment rulemaking shall become effective
only upon cumpletion of the rulemaking process, and provided that such future updates,
changes and-amendments shall be applicable to the Project only to the extent that they
interpret, clarinvard implement terms in this Agreement rather than add or delete
provisions from such document. Handbooks, guides, notices, and mortgagee letters are
available on "HUDCL!”5," at www.hud.gov.

NOW, THEREFOR:=_ir-order to induce Senior Lender to permit Subordinate
Lender to make the Subordinate-Ccan to Borrower and to place a subordinate mortgage
lien against the Mortgaged Property.-and in consideration thereof, Senior Lender,
Subordinate Lender and Borrower agrea as follows:

1. Definitions.

In addition to the terms defined in the Reciia's to this Agreement, for purposes of
this Agreement the following terms have the respezova meanings set forth below:

(a) "Affiliate" is any person or business corcern that directly or indirectly
controls policy of a principal or has the power to de.scis an affiliate. Persons
and business concerns controlled by the same third paity are also affiliates.

(b) "Bankruptcy Proceeding" means any bankruptcy; reorganization,
insolvency, composition, restructuring, dissolution, liquidation, rec2ivership,
assignment for the benefit of creditors, or custodianship action ¢r proreeding
under any federal or state law with respect to Borrower, any guarapio~of any of
the Senior Indebtedness, any of their respective properties, or any ot thair
respective partners, members, officers, directors, or shareholders.

{c) "Borrower” means all entities identified as "Borrower"” in the first

paragraph of this Agreement, together with any successors, heirs, and assigns

. (jointly and severally). Borrower shall include any entity taking titie to the
Mortgaged Property, whether or not such entity assumes the Senior Note,
provided that the term "Borrower" shall not include Senior Lender in the event
that Senior Lender may acquire title to the Mortgaged Property. Whenever the
term “Borrower” is used herein, the same shall be deemed to include the obligor
of the debt secured by the Senior Security Instrument.

(d} "Business Day"‘ means any day other than Saturday, Sunday or any
other day on which Senior Lender or HUD is not open for business.

i

Subordination Agreement — Private ' HUD-92907M (6/18)
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(e) "Covenant Event of Default" is defined in the Senior Security
Instrument.

() "Entity" means an estate, trust, partnership, corporation, limited liability
company, limited liability partnership, governmental department or agency or any
other entity which has the legal capacity to own property.

(g) "Monetary Event of Default" is defined in the Senior Security
Instrument. ,

(h) "Non-Project Sources" means any funds that are not derived from
Project Sources.

(i) "Project Sources"” means the Mortgaged Property (as defined in the
enicr Security Instrument), any proceeds of the Senior Indebtedness, and any
reserve-or deposit made with Senior Lender or any other-party as required by
HUD in.cennection with the Senior Indebtedness.

) "Senior Indebtedness" means all present and future indebtedness,
obligations, an4 Vabilities of Borrower to Senior Lender under or in connection
with the SeniorLoan Documents.

(k) "Senior Lender” means the Entity named as such in the first
paragraph on page 1 of this Agreement, its successors and assigns.

(I} "Senior Loan Documents™ means the Senior Note, the Senior
Security Instrument, and the Kegulatory Agreement between Borrower and HUD,
as such documents may be amendeu from time to time and all other documents
at any time evidencing, securing, guaranteeing, or otherwise delivered in
connection with the Senior Indebtedness. as identified in Schedule A.

~(m) "Senior Security Instrument Derzult” means a "Monetary Event of
Default" or a "Covenant Event of Default” as Jdefined in the Senior Security
Instrument.

(n) "Subordinate Indebtedness" means all p;esent and future
indebtedness, obligations, and liabilities of Borrower to Sutiordinate Lender
under or in connection with the Subordinate Loan or the Subcrdinate Loan
Documents.

(0) "Subordinate Lender" means the Entity named as suci i the first
paragraph on page 1 of this Agreement.

(p) "Subordinate Loan Documents" means the Subordinate Note, the
Subordinate’l\!lortgage, and all other documents at any time evidencing, securing,
guaranteeing, or otherwise delivered in connection with the Subordinate
Indebtedness, as identified in Schedule B. The terms Subordinate Note and
Subordinate Mortgage are defined in Schedule B.

(q) "Subordinate Loan Enforcement Action" means the acceleration of
all or any part of the Subordinate Indebtedness, the advertising of or
commencement of any foreclosure or trustee’s sale proceedings, the exercise of
any power of sale, the acceptance of a deed or assignment in lieu of foreclosure
or sale, the collecting of rents, the obtaining of or seeking of the appointment of a

Subordination Agreement - Private : HUD-92907M (6/18)
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receiver, the seeking of default interest, the taking of possession or control of any
of the Mortgaged Property, the commencement of any suit or other legal,
administrative, or arbitration proceeding based upon the Subordinate Note or any
other of the Subordinate Loan Documents, the exercising of any banker's lien or
rights of set-off or recoupment, or the taking of any other enforcement action
against Borrower, any other party liable for any of the Subordinate Indebtedness
or obligated under any of the Subecrdinate Loan Documents, or the Mortgaged
Property. -

(r) "Subordinate Mortgage Default" means any act, failure to act, event,
conditions, or occurrence which allows (but for any contrary provision of this
Agreement), or which with the giving of notice or the passage of time, or both,
would allow (but for any contrary provision of this Agreement), Subordinate
Lender to take a Subordinate Loan Enforcement Action.

12} "Surplus Cash" is defined herein to mean the same as that termis .
defined i ihe Regulatory Agreement between Borrower and HUD.

2. Permission to Place Mortgage Lien Against Mortgaged Property.

Senior Lender agrezs. subject to the provisions of this Agreement, to permit
Subordinate Lender to record the-Subordinate Mortgage and other recordable
Subordinate Loan Documents aaainst the Mortgaged Property (which are subordinate in
all respects to the lien of the Senior Security Instrument) to secure Borrower's obligation to
repay the Subordinate Note and all other obligations, indebtedness and liabilities of
Borrower to Subordinate Lender under and i»connection with the Subordinate Loan.
Senior Lender agrees that the existence of the Subordinate Loan does not create a basis
for default of the Senior Indebtedness. Such consent is subject to the condition that each
of the representations and warranties made by Beirdwer and Subordinate Lender in
Section 3 are true and correct on the date of this Agieament and on the date on which the
proceeds of the Subordinate Loan are disbursed to Beirower. If any of the representations
and warranties made by Borrower and Subordinate Lender in Saction 3 are not true and
correct on both of those dates, the provisions of the Senior Lomn Documents applicable to
unpermitted liens on the Mortgaged Property shall apply.

3. Borrower's and Subordinate Lender's Representaticas 2nd Warranties.

Borrower and, with respect to subsections {a) through (d) below, Suborainate
Lender each make the following representations and warranties to Senior Lendzr.

(a) Subordinate Loan Documents. The Subordinate Loan is evidenced
by the Subordinate Note and is secured by the Subordinate Mortgage.

(b) Terms of the Subordinate Loan. The original principal amount of
the Subordinate Note is $23,800,000.00. Interest on the Subordinate Note
accrues monthly at the rate of 5.5% per annum. The Subordinate Note is
due and payable in full on May 1, 2063, ("Maturity"). The Maturity term
of the Subordinate Note does not end before the maturity term of the
Senior Note. The principal of the Subordinate Note will have a balloon
principal payment of due at Maturity. The promissory note evidencing the

' Subordination Agreement — Private : HUD-92907M (6/18)
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Subordinate Note obligates Borrower to make payments as follows:
annually, subject to Section 3(c) immediately below.

(c) Required HUD Language in Subordinate Note. The Subordinate
Note contains the following provisions:

“As long as HUD is the insurer or holder of the Senior Note on FHA
Project No. 071-35931, the following provisions (“HUD
Provisions”) shall be in full force and effect:

(1) any payments due under the Subordinate Note shall be
payable only (i) from Surplus Cash of the Project; but in no event
greater than seventy -five percent (75%) of the total amount of
Surplus Cash; or (ii') from monies received from Non-Project Sources.
In no event may payments due under all subordinate debt of Maker

cumulatively exceed 75% of available Surplus Cash. The restriction
or nayment |mposed by this paragraph shall not excuse any default
caused by the failure of the Borrower to pay the indebtedness
evidenczs by the Subordinate Note;

(2} no p'ﬁp"vmlent of the Subordinate Note shall be made until
after final enders&ment by HUD of the Senior Note, unless such
prepayment is mari3-from Non- -Project Sources and is approved in

writing by HUD;

(3)  this Subordinate N« is non-negotiable and may not be sold,
transferred, assigned, or pledges! by the Subordinate Lender except
with the prior written approval ofir'JD;

(4) interest on the Subordinate Ncte shall not be compounded as
long as HUD is the insurer or holder of tn2 Mote secured by the
Security tnstrument;

(5) Maker hereby waives presentment, demand, protest and
notice of demand, protest and nonpayment of this Subyrainate Note;

(6)  the terms and provisions of this Subordinate Note zre 2lso for
the benefit of and are enforceable by HUD against any party hereto,
their successors and assigns. This Subordinate Note may not be
modified or amended without the written consent of HUD; and

(7) i the event of any conflict between the terms of the
Subordinate Note (other than the HUD Provisions) and the HUD
Provisions, the terms of the HUD provisions shall control.”

(d) Relationship of Berrower to Subordinate Lender. Subordinate
Lender is not an Affiliate of Borrower.

Subordination Agreement - Private HUD-92907M (6/18)
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{e)  Subordinate Loan Documents. Borrower certifies that the executed
Subordinate Loan Documents are substantially in the same forms as those submit-
ted to, and approved by, HUD prior to the date of this Agreement. Upon execution
and delivery of the Subordinate Loan Documents, Borrower shall deliver to Senior
Lender an executed copy of each of the Subordinate Loan Documents, certified to
be true, correct and complete.

6

k] Senior Loan Documents. The executed Senior Loan Documents
are the same forms as approved by HUD prior to the date of this Agreement. Upon
execution and delivery of the Senior Loan Documents, Borrower shall deliver to
Subordinate Lender an executed copy of each of the Senior Loan Documents,
certivied to be true, correct and complete.

4, unliveries.

Borraw.er shall submit the following items to Senior Lender and HUD at
closing or not later than ten (10} Business Days after the date of the initial
disbursement ¢ proceeds of the Subordinate Loan.

(a) Title Evideqce. Evidence of title (titie policy or title policy
endorsement, as appropriatz) insuring the lien of the Senior Security Instrument
which insures that (i) the lier 5i the Subordinate Mortgage is subordinate to the
lien of the Senior Morigage, anic &) this Agreement has been recorded among
the applicable land records.

(b} Loan Documents. A coriziete set of the Subordinate Loan
Documents, including this Subordination Agreement and at! recorded.

5. Terms of Subordination.

(a} Agreement to Subordinate. Senior Leriaer.and Subordinate Lender
agree that: (i) the indebtedness evidenced by the Subordinzre l.oan Documents is
and shall be subordinated in right of payment, to the extent anc in the manner
provided in this Agreement, to the prior payment of the indebtedness evidenced by
the Senior Loan Documents, and (ii) the Subordinate Mortgage and thz other
Subordinate Loan Documents are and shall be subject and subordinate :n all
respects to the liens, terms, covenants and conditions of the Senior Secriiy
Instrument and the other Senior Loan Documents and to all advances heretofore
made or which may hereafter be made pursuant to the Senior Security Instrument
and the other Senior Loan Documents (including but not limited to, all sums -
advanced for the purposes of (1) protecting or further securing the lien of the Senior
Security Instrument, curing defaults by Borrower under the Senior Loan Documents
or for any other purpose expressly permitted by the Senior Security Instrument, or
(2) constructing, renovating, repairing, furnishing, fixturing or equipping the
Mortgaged Property). Subordinate Lender agrees to extinguish and release its lien
on any and all Mortgaged Propetrty in the event Senior Lender, HUD, or a designee
of either acquires title to the Mortgaged Property pursuant to a deed in lieu of
foreclosure.

Suboerdination Agreement — Private HUD-92907M (6/18)
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(b)  Subordination of Subrogation Rights. Subordinate Lender agrees
that if, by reason of its payment of real estate taxes or other monetary obligations of
Borrower, or by reason of its exercise of any other right or remedy under the
Subordinate Loan Documents, it acquires by right of subrogation or otherwise a lien
on the Mortgaged Property which (but for this subsection) would be senior to the
lien of the Senior Security Instrument, then, in that event, such lien shalt be subject
and subordinate to the lien of the Senior Security Instrument,

(c} Payments Before Senior Security Instrument Default. Until
Subordinate Lender receives a default notice of a Senior Security Instrument
Default from Senior Lender, Subordinate Lender shall be entitled to retain for its
own-dccount all payments made under or pursuant to the Subordinate Loan
Docurients provided that such payments are otherwise permitted under the terms
of this Agrezment.

(d) “Pavments After Senior Security Instrument Default. Borrower
agrees that, afici it receives notice {or otherwise acquires knowledge) of a Senior
Security Instrument Default, it will not make any payments under or pursuant to the
Subordinate Loan Documents (including but not limited to principal, interest,
additional interest, late paymaent charges, default interest, attorney's fees, or any
other sums secured by the Su%urdinate Mortgage) without Senior Lender's prior
written consent. Subordinate Lerder agrees that, after it receives a default notice
from Senior Lender with written instructions directing Subordinate Lender not to
accept payments from Project Sources i account of the Subordinate Loan, it will
not accept any payments under or pursuarit to the Subordinate Loan Documents
(including but not limited to principal, interes?, #dditional interest, late payment
charges, default interest, attorney's fees, or any other sums secured by the
Subordinate Mortgage) unless either (i) such paymeiiiis being made sclely from
Non-Project Sources or (i) such payment is made with Senior Lender's prior written
consent. If Subordinate Lender receives written notice trem Senior Lender that the
Senior Security Instrument Default which gave rise to Subordinate Lender's
obligation not to accept payments has been cured, waived, or, ctherwise suspended
by Senior Lender, the restrictions on payment to Subordinate Lenferin this Section
5 shall terminate, and Senior Lender shall have no right to any subissouent
payments made to Subordinate Lender by Borrower prior to Subordinzie Lender's
receipt of a new default notice from Senior Lender in accordance with the
provisions of this Section 5(d).

{e)  Remitting Subordinate Loan Payments to Senior Lender. If, after
Subordinate Lender receives a default notice from Senior Lender in accordance
with subsection (d) above, Subordinate Lender receives any payments under the
Subordinate Loan Documents (other than payments permitted under subsection (d)
above), Subordinate Lender agrees that such payment or other distribution will be
received and held in trust for Senior Lender and unless Senior Lender otherwise
notifies Subordinate Lender in writing, will be promptly remitted, in kind to Senior
Lender, properly endorsed to Senior Lender, to be applied to the principal of,
interest on and other amounts due under the Senior Loan Documents in

Subordination Agreement — Private HUD-82907M (6/18)
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accordance with the provisions of the Senior Loan Documents. By executing this
Agreement, Borrower specifically authorizes Subordinate Lender to endorse and
remit any such payments to Senior Lender, and specifically waives any and all
rights to have such payments returned to Borrower or credited against the
Subordinate Loan. Borrower and Senior Lender acknowledge and agree that
payments received by Subordinate Lender, and remitted to Senior Lender under
this Section 5, shall not be applied or otherwise credited against the Subordinate
Loan, nor shall the tender of such payment to Senior Lender waive any
Subordinate Mortgage Default which may arise from the inability of Subordinate
Lender to retain such payment or apply such payment to the Subordinate Loan.

(f) Agreement Not to Commence Bankruptcy Proceeding.
Subordinate Lender agrees that during the term of this Agreement it will not
commgnize, or join with any other creditor in commencing any Bankruptcy
Proceeding with respect to Borrower, without Senior Lender's prior written consent.

6. Default ‘Under Subordinate Loan Documents.

(a)  NoticaofDefault and Cure Rights. Subordinate Lender shall
deliver to Senior Lender z aefault notice within five Business Days in each case
where Subordinate Lender bas given a default notice to Borrower. Failure of
Subordinate Lender to sena-a default notice to Senior Lender shall not prevent the
exercise of Subordinate Lender s rights and remedies under the Subordinate Loan
Documents, subject to the provisions oi this Agreement. Senior Lender shall have
the opportunity, but not the obligatiori;t=cure any Subordinate Mortgage Default
within 60 days following the date of sucii rotice; provided, however that
Subordinate Lender shall be entitled, during’st'ch 60-day period, to continue to
pursue its rights and remedies under the Subcrdinate Loan Documents, subject to
the limitations set forth in Section 6(b) below.

(b)  Subordinate Lender's Exercise of Remediies After Notice to
Senior Lender. If a Subordinate Mortgage Default occurs. ¢nd.is continuing,
Subordinate Lender agrees that it will not commence foreclosu‘e proceedings with
respect to the Mortgaged Property under the Subordinate Loan Drcuments or
exercise any other rights or remedies it may have under the Subordiizie Loan
Documents with respect to the Mortgaged Property, including, but notariited to
accelerating the Subordinate Loan, collecting rents, appointing (or seeking the
appointment of) a receiver or exercising any other rights or remedies thereunder
without Senior Lender’s prior written consent. However, the preceding sentence
shall not limit Subordinate Lender’s right to bring an action seeking recovery solely
from Non-Project Sources.

7. Default Under Senior Loan Documents.
(a) Notice of Default and Cure Rights. Senior Lender shall deliver to
Subordinate Lender a default notice within five Business Days in each case where

Senior Lender has given a default notice to Borrower (provided that Senior Lender
shall have no liability to Borrower, Subordinate Lender or to any other Entity for

Subordination Agreement — Private HUD-92907M (6/18)
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failure to timely give such notice). Failure of Senior Lender to send a default notice
to Subordinate Lender shall not prevent the exercise of Senior Lender’s right and
remedies under the Senior Loan Documents, subject to the provisions of this
Agreement. Borrower agrees that Subordinate Lender shall have the opportunity,
but not the obligation, to cure either a Monetary Event of Default or a Covenant
Event of Default within 30 days following the date of such notice, or any time prior
to an assignment of the Senior Security Instrument from Senior Lender to HUD,
whichever date is later. Subordinate Lender acknowledges that Senior Lender shall
be entitled during such period described above to continue to pursue its remedies
under the Senior Loan Documents. Subordinate Lender shall have the opportunity
to cure a Covenant Event of Default during such period described above so long as
thers.is no Monetary Event of Default under the Senior Loan Documents. All
amourts paid by Subordinate Lender to Senior Lender to cure any default under
the Seiuor Loan Documents shall be deemed to have been advanced by -
Subordirate: Lender pursuant to, and shall be secured by the lien of, the
Subordinate Vortgage.

9

(b)  Cross Default. Subordinate Lender certifies that the Subordinate
Loan Documents de.rot’contain a cross default provision. Notwithstanding any
contrary provision contaireu,in the Subordinate Loan Documents, a Senior Security
Instrument Default shall rict sanstitute a default under the Subordinate Loan
Documents if no other defauit zezurred under the Subordinate Loan Documents.

8. Conflict.

Borrower, Senior Lender and Suucidinate Lender each agrees that, in the
event of any conflict or inconsistency betwezn the terms of the Senior Loan
Documents, the Subordinate Loan Documents and the terms of this Agreement, the
terms of this Agreement shall govern and control so'ciy as to the following: (a) the
relative priority of the security interests of Senior Lender and Subordinate Lender in
the Mortgaged Property; and (b) solely as between Ser.iu: Lender and Subordinate
Lender, the notice requirements, cure rights, and the other rights and obligations
which Senior Lender and Subordinate Lender have agreed to zs.expressly
provided in this Agreement, Borrower acknowledges that the terms and provisions
of this Agreement shall not, and shall not be deemed to: extend beriower's time to
cure any Senior Security Instrument Default or Subordinate Mortgage <fault, as
the case may be; give Borrower the right to notice of any Senior Security
Instrument Default or Subordinate Mortgage Default, as the case may be other than
that, if any, provided, respectively under the Senior Loan Documents or the
Subordinate Loan Documents, as applicable; or create any other right or benefit for
Borrower as against Senior Lender or Subordinate Lender.

9. Rights and Obligations of Subordinate Lender under the Subordinate
Loan Documents and of Senior Lender under the Senior Loan Documents.

Subject to each of the other terms of this Agreement, all of the following

provisions shall supersede any provisions of the Subordinate Loan Documents
covering the same subject matter:

Subordination Agreement - Private HUD-92907M (6/18)
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(@)  Protection of Security Interest. Subordinate Lender shall not,
without the prior written consent of Senior Lender in each instance, take any action
which has the effect of increasing the indebtedness outstanding under, or secured
by, the Subordinate Loan Documents, except that Subordinate Lender shall have
the right to advance funds to cure Senior Security Instrument Defaults pursuant to
Section 7(a) above and advance funds pursuant to the Subordinate Mortgage for
the purpose of paying real estate taxes and insurance premiums, making
necessary repairs to the Mortgaged Property and curing other defaults by Borrower
under the Subordinate Loan Documents.

(b) Condemnation or Casualty. In the event of. a taking or threatened
takir by condemnation or other exercise of eminent domain of all or a portion of
the Meitcaged Property (collectively, a "Taking"); or the occurrence of a fire or other
casualtviesulting in damage to all or a portion of the Mortgaged Property (collec-
tively, a "Casualty"), at any time or times when the Senior Security Instrument
remains a lien sn'the Mortgaged Property the following provisions shali apply:

(1) " _Subordinate Lender hereby agrees that its rights (under the
Subordinate Loan Gocuments or otherwise) to participate in any proceeding
or action relating 1o-2.Taking and/or a Casualty, or to participate or join in
any settlement of, orto adjust, any claims resulting from a Taking or a
Casualty shall be and remain subordinate in all respects to Senior Lender's
rights under the Senior Loan Documents with respect thereto, and
Subordinate Lender shall be Leund by any settlement or adjustment of a
claim resulting from a Taking or a Casualty made by or with the written
consent of Senior Lender; and

(2)  all proceeds received or to be rceeived on account of a Taking
or a Casualty, or both, shall be applied {to payment of the costs and
expenses of repair and restoration and/or to payment of the Senior Security
Instrument) in the manner determined by Senior Lercar.in its sole discretion,
consistent with the Senior Loan Documents; provided, however, that if
Senior Lender elects to apply such proceeds to payment of tiie principal of,
interest on and other amounts payable under the Senior Secuiity Instrument,
any proceeds remaining after the satisfaction in full of the principzi of,
interest on and other amounts payable under the Senior Security Instrument
shall be paid to, and may be applied by, Subordinate Lender in acccruance
with the applicable provisions of the Subordinate Loan Documents. Any
proceeds then remaining after the satisfaction in full of the principal of,
interest on and other amounts payable under the Subordinate Loan
Documents shall be paid by the Subordinate Lender to Borrower.

(¢}  No Modification of Subordinate Loan Documents. Borrower and
Subordinate Lender each agrees that, until the principal of, interest on and all other
amounts payable under the Senior Loan Documents have been paid in full, it wilt
not, without the prior written consent of Senior Lender in each instance, increase
the amount of the Subordinate Loan, increase the required payments due under the

Subordination Agreement — Private HUD-92907M {6/18)
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Subordinate Loan, decrease the term of the Subordinate Loan, increase the
interest rate on the Subordinate Loan, or otherwise amend the Subordinate Loan
terms in a manner that creates an adverse effect upon Senior Lender under the
Senior Loan Documents. Any unauthorized amendment of the Subordinate Loan
Documents without Senior Lender's consent shall be void ab initio and of no effect
whatsoever.

10.  Modification of Senior Loan Documents; Refinancing of Senior
Indebtedness; Transfer of Physical Assets.

(@)  Subordinate Lender consents to any agreement or arrangement in
whizh Senior Lender waives, postpones, extends, reduces or modifies any
provisions of the Senior Loan Documents, including any provision requiring the
paymeiiof money, provided however, there shall be no modification of the Senior
Loan Dozurnents without the consent of the Subordinate Lender if such
modification would increase the principal amount of the Senior Indebtedness
beyond the original principal amount of the Senior Indebtedness (excluding any
amounts having'ueen advanced by Senior Lender for the protection of its security
interest pursuant to'the Genior Loan Documents), increase the interest rate of the
Senior Indebtedness, or ncerease the original maturity term of the Senior
Indebtedness.

(b)  Subordinate Lenuei-agrees that its agreement to subordinate
hereunder shall extend to any new rioitgage debt which is for the purpose of
refinancing all or any part of the Sernior-indebtedness in‘accordance with Program
Obligations (including reasonable and riecessary costs associated with the closing
and/or the refinancing); and that all the teirmis and covenants of this Agreement
shall inure to the benefit of any holder of any such refinanced debt; and that all
references to the Senior Indebtedness, the Senior Note, the Senior Security
Instrument, the Senior Loan Documents and Senicr Leader shall mean,
respectively, the indebtedness related to the refinance lcan, the refinance note, the
security instrument securing the refinance note, all docuimsats evidencing,
securing or otherwise pertaining to the refinance note and tne anlder of the
refinance note, provided however, there shall be no refinancing of tiie Senior
Indebtedness without the consent of the Subordinate Lender if such rziinancing
would increase the principal amount of the Senior Indebtedness beyeir the
original principal amount of the Senior Indebtedness (excluding any amaunts
having been advanced by Senior Lender for the protection of its security interest
pursuant to the Senior Loan Documents), increase the interest rate of the Senior
indebtedness, or decrease the original maturity term of the Senior Indebtedness.

(¢}  Subordinate Lender agrees that the term of the Subordinate
Indebtedness will be extended if HUD grants a deferment of amortization or
forbearance that results in an extended maturity of the Senior Indebtedness.

(d}  Subordinate Lender agrees that the term of the Subordinate

Indebtedness will be extended if the Subordinate Note is due, and there are no
Surplus Cash funds or Residual Receipts (if applicable) available for repayment,
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and the first mortgage has not been repaid in full. (The parties agree that
distributions of Residual Receipts must be approved by HUD and can only be
approved by the terms of a written agreement between HUD and the Borrower).

(e)  Subordinate Lender agrees that it will approve any transfer of
ownership of the Project if approved by HUD in writing. Subordinate Lender further
agrees that the Subordinate Indebtedness is assumable when a sale or transfer of
physical assets occurs and the Senior Indebtedness remains in place, as follows.

(f The Subordinate Lender cannot require that more than seventy-five
percent (75%) of the net proceeds of the sale or transfer be applied to the reduction
of the Subordinate Indebtedness. For these instructions, net proceeds are the
funds available to the original borrower after:

(1) correcting any defauit on the Senior Indebtedness;

(4}making required contributions to any reserve funds; and

(3Y maiing needed improvements to the Property as evidenced by
HLD's annual inspection reports.

11.  Default by Suborzinate Lender or Senior Lender.

If Subordinate Lenderi-Senior Lender defaults in performing or observing
any of the terms, covenants or ¢z aditions to be performed or observed by it under
this Agreement, the other, non-defaviung Lender shall have the right to all available
legal and equitable relief.

12. Notices.

Each notice, request, demand, consent, approval or other communication
(hereinafter in this Section referred to collectively as "neiices" and referred to singly
as a "notice") which Senior Lender or Subordinate Lender is required or permitted
to give to the other party pursuant to this Agreement shali be-in.writing and shall be
deemed to have been duly and sufficiently given if: {a) personaily delivered with
proof of delivery thereof (any notice so delivered shall be deemed ‘0 have been
received at the time so delivered); or (b) sent by Federal Express (or¢liier similar
national overnight courier) designating next Business Day delivery {ary riotice so
delivered shall he deemed to have been received on the next Business [)ay
following receipt by the courier); or (c) sent by United States registered or cautified
mail, return receipt requested, postage prepaid, at a post office regularly
maintained by the United States Postal Service (any notice so sent shall be
deemed to have been received two Business Days after mailing in the United
States), addressed to the respective parties as follows:

SENICR LENDER:
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Bellwether Enterprise Real Estate Capital, LLC
230 West Monroe Street, Suite 1250

Chicago, lllinois 60602

Attention: FHA Servicing Department

With a copy to:

U.S. Department of Housing and Urban Development
Director - Office of Multifamily Asset Management
Room 6160 ’

451 Seventh Street, S.W.

Washington, DC 20410

SUBORDINATE LENDER:

Japzircse American Service Committee
Housinguorporation

920 W. Lawience

Chicago, llliicis 50640

Attention: Presizent

Either party may, by notice given pursuant to this Sectien, change the person or
persons and/or address or addresses, or designate an adJditional person or persons
or an additional address or addresses for its notices, but notice of a change of
address shall only be effective upon receipt.

‘13. General.

(a)  Assignment/Successors. This Agreement shall be bindiag vnon
Borrower, Senior Lender and Subordinate LLender and shall inure to the bensfit of
the respective legal successors and assigns of Senior Lender and Subordinate
Lender.

(b)  No Partnership or Joint Venture. Senior Lender's permission for
the placement of the Subordinate Loan Documents does not constitute Senior
Lender as a joint venturer or partner of Subordinate Lender. Neither party hereto
shall hold itself out as a partner, agent or Affiliate of any other party hereto.

(c)  Senior Lender's and Subordinate Lender's Consent. Wherever
Senior Lender's consent or approval is required by any provision of this Agreement,
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such consent or approval may be granted or denied by Senior Lender in its sole
and absolute discretion, unless otherwise expressly provided in this Agreement.
Wherever Subordinate Lender's consent or approval is required by any provision of
this Agreement, such consent or approval may be granted or denied by
Subordinate Lender in its sole and absolute discretion, unless otherwise expressly
provided in this Agreement. .

(d)  Further Assurances; UCC Financing Statements. Subordinate
Lender, Senior Lender and Borrower each agree, at Borrower's expense, to
execute and deliver all additional instruments and/or documents reasonably
required by any other party to this Agreement in order to evidence that the
Subardinate Loan Documents are subordinate to the lien, covenants and conditions
of thc Senior Loan Documents, or to further evidence the intent of this Agreement.
SeniorLender is hereby authorized to file any and all UCC financing statement
amendmzn's required to reflect the priority of the Senior Indebtedness.

(e) “Ainandment. This Agreement shall not be amended except by
written instrumerii sianed by all parties hereto.

f) Governing-caw. This Agreement shall be governed by the laws of
the State in which the Mcrtg2aed Property is located, except, so long as the Senior
Indebtedness is insured or held by HUD, and solely as to.rights and remedies of

HUD, federal jurisdiction z22y be appropriate pursuant to any federal
requirements. The State courts, anc with respect to HUD's rights and remedies,
federal courts, and governmental autherities in the State in which the Mortgaged
Property is located, shall have exclusive jurisdiction over all controversies which

shall arise under or in relation to the-subordinate Loan Documents.
Borrower irrevocably consents to service, jurisdiction, and venue of such courts
for any such litigation and waives any other venue t&-which it might be entitled by
vitue of domicile, habitual residence or otherwise.

(g) Severable Provisions. If any provision of ini= Agreement shall be
invalid or unenforceable to any extent, then the other provisions of this Agreement
shall not be affected thereby and shall be enforced to the greatest cxtent permitted
by law.

(h)  Term. The term of this Agreement shall commence on the date
hereof and shali continue until the earliest to occur of the following events: {) the
payment of afl of the principal of, interest on and other amounts payable under the
Senior Loan Documents: (ii) the payment of all of the principal of, interest on and
other amounts payable under the Subordinate Loan Documents, other than by
reason of payments which Subordinate Lender is obligated to remit to Senior
Lender pursuant to Section 5 hereof; (i) the acquisition by Senior Lender of title to
the Mortgaged Propenrty pursuant to a foreclosure; or (iv) the acquisition by
Subordinate Lender of title to the Mortgaged Property pursuant to a foreclosure or a
deed in lieu of foreclosure of, or the exercise of a power of sale contained in, the
Subordinate Mortgage, but only if such acquisition of title does not violate any of the
terms of this Agreement. Notwithstanding the foregoing, in the event the Senior
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Indebtedness is refinanced or a transfer of physical assets occurs, the term of this
Agreement shall continue and the Subordinate Indebtedness and Subordinate Loan
Documents shall be subordinate to any such indebtedness related to the refinanced
or transferred loan as provided in Section 10 above.

(i) Counterparts. This'Agreement may be executed in any number of
counterparts, each of which shall be considered an original for all purposes;
provided, however, that ali such counterparts shall together constitute one and the

same instrument.
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Each signatory below hereby certifies that each of their statements and representations
contained in this Agreement and all their supporting documentation thereto are true,
accurate, and complete. This Agreement has been made, presented, and delivered for
the purpose of influencing an official action of HUD in insuring the Loan, and may be
relied upon by HUD as a true statement of the facts contained therein.
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17

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of
the day and year first written above.

SENIOR LENDER:

BELLWETHER ENTERPISE REAL ESTATE CAPITAL, LLC
an Ohio limited liability company

(7%/
By:

R. Arii Gurley, Senior Vice President

., .
STATE OF G0 q,élf’ ) ;
_ i) ss:
COUNTY OF QNH'H[A“_”_ )

|, the.undersigned, a Notarv' Public in and for said County, in the State aforesaid, do
hereby certify that R. Ann Gurley, nersonally known to me to be the Senior Vice President
of Bellwether Enterprise Real Estate Capital, LLC, and the same person whose name is
subscribed to the foregoing instrurngri appeared before me this day in person, and
acknowledged that she signed, sealeu znd delivered the said instrument as the free and
voluntary act of said limited liability company 1ar the uses and purposes therein set forth.

i
Given under my hand and official seal, this ff:._day of L/) ?CMV 2021.

NOTARY PUBLIC ! ; .
My commission expires: &0 “20 -

% W3
"fﬁluﬁ““\

G TS0
£,

Subordination Agreement — Private HUD-92907M (6/18)



2106846031 Page: 19 of 23

UNOFFICIAL COPY

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of
the day and year first written above.

18

SUBORDINATE LENDER:

Japanese American Service Committee
Housing Corporation,
an lllinois not-for-profit corporation

7 70
WH uzuki, Pread%(

STATE OF ILL!NOIS }
) 88:
COUNTY OF COOR )

|, the undersigned, a Notain.ilic in and for the County and State aforesaid, certify John
Suzuki, personally known to meiu he the President of Japanese American Service
Committee Housing Corporatior,-an-lllinois not-for-profit corporation, and perscnally
known to me to be the same persoiwiiose name is subscribed to the foregoing
instrument, appeared before me this day in person and acknowledged that he signed and
delivered the said instrument in his capacityas, President, as his free and voluntary act
and deed and as the free and voluntary act ana-deed of Japanese American Service
Committee Housing Corporation for the uses ari¢! purposes therein set forth.

b
GIVEN UNDER MY HAND and seal of office, this thei)_ _day of Mi\{l.m-l , 2021

Nota% Public in and for the State of lllinois

NOTARY PUBLIC [SEAL] OFFICIAL SEAL
My commission expires: \ “12-2075 STEPPAN'E Y BROWNLEE
NOTARY FtIBLIC -STATE OF ILLINOIS
MY COMMISSiON CXPIRES 0N 2125
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IN WITNESS WHEREQF, the parties hereto have executed this Agreement as of
the day and year first written above.

BORROWER:

HEIWA TERRACE 920 LLC,
an inois limited liability company

By: Heiwa Terrace 920 MM LLC,
an lllinois limited liability company,
its vianaging Member

By: ( Japanese American Service Committee
Fousing Corporation,
an Wineis not-for-profit corporation,
its sole ingmber i

Jo% Suzuki, r're:rsidaéf
STATE OF ILLINOIS )

)-ss:
COUNTY OF COOK )

|, the undersigned, a Notary Public in and for the County and State aforesaid, certify John
Suzuki, personally known to me to be the President ¢r /ananese American Service
Committee Housing Corporation, an lllinois not-for-protit coiparation (“Member’), sole
member of Heiwa Terrace 920 MM LLC, an lllinois liability company (“Managing
Member”), the managing member of Heiwa Terrace 920 LLC, @r Hinois limited liability
company (“Borrower”), and personally known to me to be the samz person whose name is
subscribed to the foregoing instrument, appeared before me this day, it person and
acknowledged that he signed and delivered the said instrument in his capatity as the
President of the Member, as his free and voluntary act and deed and as the/frze and
voluntary act and deed of the Member on behalf of the Managing Member on-dzhalf of the
Borrower, for the uses and purposes therein set forth.

GIVEN UNDER MY HAND and seal of office, this the 3*" day of M\ApRH 2021

Notary Public in and for the State of lllinois

[SEAL]
OFFICIAL SEAL
My STEPRRIE O RADIRNSE ON:

NOTARY PUBLIC - STATE OF ILLINOIS
MY COMMISSION EXPIRES:01/12125

e

[12-202.5

P
e e VoY ¥

R,
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Schedule A - List of Senior Loan Documents

20

"Senior Indebtedness” __ That certain loan in the original principal amount of
$28,500,000.00 from Senior Lender to Borrower, evidenced by:

1.

5.

"Senior Note" -- That certain Note (HUD-94001M) in the original principal amount
of $28,500,000.00} (and Rider 1 thereto) executed by Borrower for the benefit of
Senior Lender, dated as of March 1, 2021,

"Senior Security Instrument" -- That certain Muitifamily Mortgage, Assignment of
Leases And Rents, And Security Agreement (HUD-94000M), executed by Borrower
in favor of Senior Lender dated as of March 1, 2021;

"HUD kegulatory Agreement” -- Regulatory Agreement for Multifamily projects by
and betw.een Heiwa Terrace 920 LLC, an lllinois limited liability company, and the
Secretary cf tie United States Department of Housing and Urban Development, as
incorporated oy reference in said Mortgage, dated as of March 1, 2021,

“UCC Financing Stateraents” -- State UCC Financing Statement naming Borrower
as debtor and Senior Lerder and the HUD as secured parties, as well as a County
UCC Financing Statemerit-naming Borrower as debtor and Senior Lender and HUD
as secured parties.

Building Loan Agreement between Parrower and Senior Lender

All other documents at any time evidencing, secunrg, guaranteeing, or otherwise
delivered in connection with the Senior Indebtedness
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Schedule B - List of Subordinate Loan Documents

21

"Subordinate Indebtedness" -- Subordinate loan from Subordinate Lender in the original
principal amount of $23,800,000.00, evidenced by:

1. "Subordinate Note" -- That certain Note in the stated principal amount of
$23,800,000.00 executed by Borrower for the benefit of Subordinate Lender, dated
as of March 1, 2021,

2. "Subordinate Mortgage" -- Subordinate Bond Mortgage, Assignment of Rents,
Security Agreement and Financing Statement made as of March 1, 2021, by
Boricwer for the benefit of Subordinate Lender securing the Subordinate Note.

All other documeznts at any time evidencing, securing, guaranteeing, or otherwise
delivered in connection with the Subordinate Indebtedness, dated March 1, 2021.
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i EXHIBIT A
Legal Description

LOT 33 (EXCEPT THAT PART TI-IEREOF TAKEN FOR WIDENING OF SHEFFIELD
AVENUE) AND ALL OF LOTS 34 THROUGH 38 AND LOT 39 (EXCEPT THE EAST 20
FEET THEREOF) IN SNOW AND DICKINSON S SUBDIVISION OF THE SOUTH 20
ACRES OF THE SOUTHEAST FRACTIONAL /o OF SECTION 8 TOWNSHIP 40 NORTH,
RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN C|OOK COUNTY, ILLINOIS,

ALSO, ALL OF THE 16 FOOT ALLEY LYING DUE EAST OF AND ADJOINING LOT 33 IN
SNOW AND*DICKINSON’S SUBDIVISION AFORESAID, VACATED BY INSTRUMENT
RECORDED 28 DOCUMENT NO. 243|2 1607.

Commonly know:ias 920 W. Lawrence, (:Zhicago, Illinois 60640

PINS: 14-08-415-004-0000 (v. 478) :
14-08-419-022/0000 (v. 478) l
14-08-419-023-0500 (v. 478) |
14-08-419-024-0000 (v, 478) .

14-08-419-025-0000 (. 478) :
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