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THIS INSTRUMENT ‘WAS PREPARED BY Unit:
AND, WHEN RECORDED. GHOULD BE RETURNED Store No. 419
TO: 7050 Mannheim Rd
Motris, Manning & Martin, LLP Rosemont, 1llinois 60018
1600 Atianta Financial Center Cook County
3343 Peachtree Road, N.E. PIN: 09-32-201-040-0000

Atlanta, Georgia 30326
Attn: Frederick C. C. Boyd, 111, Esq.

MORTGAGE, SECURITY AGREEVcNT, ASSIGNMENT
OF LEASES AND RENTS AND ¥IXTURE FILING

dated as of September 8, 2021
from

COMMITRUST REAL ESTATE LLC,
an lllinois limited liability company,

as Mortgagor
to

MUFG UNION BANK, N.A.,
a national banking association, in its capacity as Administrative Agent
as Mortgagee

Premises: Store No. 419 - 7050 Mannheim Rd, Rosemont, Cook County, Illincis 60018

14301366-2
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MORTGAGE, SECURITY AGREEMENT, ASSIGNMENT
OF LEASES AND RENTS, AND FIXTURE FILING

THIS MORTGAGE, SECURITY AGREEMENT, ASSIGNMENT OF LEASES AND
RENTS, AND FIXTURE FILING (this “Mortgage™) dated as of September 8, 2021, is executed
by COMMITRUST REAL ESTATE LLC, an lllinois limited liability company, as mortgagor
(the “Mortgagor™), with a mailing address at 1750 E Golf Road, Suite 320, Schaumburg, Tiinois
60173, to MUFG UNION BANK, N.A., a national banking association, as Administrative
Agent for ihe benefit of itself, the Secured Parties (as defined in the Credit Agreement
(hereinafter Gefined)) and any other holder of the Obligations (as defined in the Credit
Agreement), with a mailing address at 1980 Saturn Street, 1¥ Floor, Monterey Park, California
91754 Attn.: Conirercial Loan Operations (together with its successors and permitted assigns,

the “Mortgagee”™), asnortgagee.

RECITALS

WHEREAS, Mortgagor @and: MD RESTAURANT GROUP, LLC, an Illinois limited
liability company, DHM BOLINGZROOK, LLC, an lilinois limited hability company, DM
AURORA, INC., an Illinois corporat’on) DM SCHAUMBURG, INC., an Hlinois corporation,
DM CRYSTAL LAKE, INC., an llinci¢ corporation, DM ST. CHARLES, INC., an Illinois
corporation, DM DARIEN, INC., an Illincis corporation, COMMITRUST LLC, an Illinois
limited liability company, COMMITRUST XKOSEMONT, INC, an Illinois corporation,
COMMITRUST ARLINGTON HEIGHTS, INC./an Illinois corporation, DM YORKVILLE,
INc., an Illinois corporation, COMMITRUST MPRE; LLE, an Illinois limited liability company,
DHM — SCHAUMBURG, RE LLC, an llinois limies tiability company, DM CRYSTAL
LAKE RE, LLC, an Illinois limited liability company, DHM BOLINGBROOK, LLC — REAL
ESTATE, an Illinois limited liability company, COMMITRUST-ARLINGTON HEIGHTS RE,
LLC, an THinois limited liability company, DM ST. CHARLES RE. LLC, an Illinois limited
liability company, DM DARJEN RE, LLC, an llinois limited liabi-ty company, DM LITH,
INC., an lilinois corporation, DM LITH RE, LLC, an Illinois limited l.ability company, DM
BLOOMINGDALE, INC., an Iilinois corporation, and DM BLOOMINGDALE RE LLC, an
Hlinois limited liability company (collectively, the “Borrower™), as the borrowers, have entered
into that certain Credit Agreement dated as of the date hereof, between the/Borrower, the
Mortgagee and the Lenders from time to time party thereto (as the same may ve amended,
restated, supplemented or otherwise modified from time to time, the “Credit Agreement”;
capitalized terms used herein and not otherwise defined shall have the meanings assigned to such
terms in the Credit Agreement);

WHEREAS, the Mortgagor is the owner of the fee simple interest in the real property
described on Exhibit A attached hereto and incorporated herein by reference; and

WHEREAS, the Mortgagor is required to execute and deliver this Mortgage pursuant to
the Credit Agreement.
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The Mortgagor, in consideration of the indebtedness herein recited and other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, has
irrevocably mortgaged, warranted, granted, conveyed, sold, and assigned and does hereby
mortgage, warrant, grant and sell with mortgage covenants, convey and assign to the Mortgagee,
with power of sale and right of entry and possession, a continuing security interest in and to, and
lien upon, all of the Mortgagor’s right, title and interest in and to the following described land,
real property interests, buildings, improvements, fixtures and other collateral:

{2)_ All that tract or parcel of land and other real property interests in Cook
County, Wiinois, as more particularly described in Exhibit A attached hereto and made a
part hereof(tic.“Land”), and all of the Mortgagor’s right, title and interest in and to

rights appurterart thereto, including easement rights; and

(b)  All builamgs and improvements of every kind and description now or
hereafter erected or placed oh the Land (the “Improvements™) and all materials intended
for construction, reconstriiciion, alteration and repair of such Improvements now or
hereafter erected thereon, atl of which materials shall be deemed to be included within
the premises hereby conveyed iiimediately upon the delivery thereof to the aforesaid
Land, and all fixtures now or herestier owned by the Mortgagor and located on or
attached to and used in connection ‘with the aforesaid Land and Improvements
(collectively, the “Fixtures™), and all articies of personal property now or hereafter owned
by the Mortgagor and attached to or contzined.in and used in connection with the
aforesaid Land and Improvements (including, but rotlimited to, all furniture, furnishings,
apparatus, machinery, equipment, motors, elevators fittings, radiators, ranges,
refrigerators, awnings, shades, screens, blinds, carpeting, office equipment and other
furnishings, and all plumbing, heating, lighting, cotking, laundry, ventilating,
refrigerating, incinerating, air conditioning and sprinkler equipment and fixtures and
appurtenances thereto), and all renewals or replacements thereof orfarticles in substitution
thereof, whether or not the same are or shall be attached to the Land ard improvements in
any manner (the “Tangible Personalty”™) and all proceeds of the Tangibl< Personalty, and
all appurtenances to the Land (the “Appurtenances™) and all proceeds andpraducts of the
Land, including casualty and condemnation proceeds (collectively, the “Praceeds™)
(hereinafter, the Land, the Improvements, the Fixtures, the Tangible Personalty, the
Appurtenances and the Proceeds may be collectively referred to as the “Premises™).

TO HAVE AND HOLD she same, together with all privileges, hereditaments, easements
and appurtenances thereunto belonging, subject to the Permitted Liens (as defined in the Credit
Agreement), to the Mortgagee and the Mortgagee’s successors and assigns to secure the
Indebtedness (hereinafter defined) and other obligations herein recited; provided that, should (a)
the Indebtedness secured hereby be paid in full after all Commitments have expired or
terminated and should the Borrower fully discharge its obligations secured hereby and satisty the
obligations in full or (b) the conditions set forth in the Credit Agreement for the release of this
Mortgage be fully satisfied, the lien and security interest of this Mortgage shall cease, terminate
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and be void and the Mortgagee shall promptly cause a release and satisfaction of this Mortgage
to be filed in the appropriate office; and until such obligations are fully satisfied, it shall remain
in full force and effect.

And, as additional security for the Indebtedness, the Mortgagor hereby irrevocably
assigns to the Mortgagee a presently effective security interest in and to all the security deposits,
rents, issues, profits and revenues of the Premises from time to time accruing (the “Rents and
Profits™), including during any period of redemption, which assignment constitutes a present,
absolute-anid unconditional assignment and not an assignment for additional security only.
Notwithstanding the foregoing, so long as no Event of Default (as defined in the Credit
Agreement) chal' have occurred and be continuing, the Mortgagor shall have a license (which
license shall temimate automatically and without notice upon the occurrence and during the
continuance of an Eveniof Default) to collect, receive, use and enjoy, but not prior to accrual, all
Rents and Profits. Inthe event, however, that the Mortgagor shall cure any such Event of
Default, then the license graanted under this paragraph shall be reinstated unless and until another
Event of Default occurs, at whicn time the license shall again terminate.

As additional collateral and turther security for the Indebtedness, the Mortgagor does
hereby assign to the Mortgagee and grants fo the Mortgagee a security interest in all of the right,
title and the interest of the Mortgagor in and to any and all insurance policies and proceeds
thereof and any and all leases (including ejuipment leases), rental agreements, management
contracts, construction contracts, architects’ coritracts, technical services agreements, or other
contracts, licenses and permits to the extent now o hzreafter refating solely to the Premises (the
“Intangible Personalty”) or any part thereof, and the Morfgagor agrees to execute and deliver to
the Mortgagee such additional instruments, in form and substance reasonably satisfactory to the
Morigagee, as may hereafter be reasonably requested by the Mortgagee to evidence and confirm
said assignment; provided, however, that acceptance of any such assignment shall not be
construed as a consent by the Mortgagee to any lease, rental agrecirant, management contract,
franchise agreement, construction coniract, technical services agracment or other contract,
license or permit, or to impose upon the Mortgagee any obligation with respect thereto.
Notwithstanding the foregoing provisions, such assignment and grant i sscurity interest
contained herein shall not extend to, and the Intangible Personalty shali-iol include, any
personalty which is now or hereafter held by the Mortgagor as licensee, lessee e otherwise, to
the extent that such personalty is not assignable or capable of being encumbered as.a matter of
law or under the terms of the license, lease or other agreement applicable thereto (bur-solely to
the extent that any such restriction shall be enforceable under applicable law); provided.
however, that the foregoing assignment and grant of security interest shall extend to, and the
Intangible Personalty shall include, any and all proceeds of such personalty to the extent that the
assignment or encumbering of such proceeds is not so restricted under the terms of the license,
lease or other agreement applicable thereto.

All the Tangible Personalty which comprises a part of the Premises shall, as far as
permitted by law, be deemed to be affixed to the aforesaid Land and conveyed therewith. The
Mortgagor hereby grants a security interest in (a) the Tangible Personalty. (b) the Fixtures, (c)
the Rents and Profits and (d) the Intangible Personalty, and this Mortgage shall be considered to
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be a sceurity agreement which creates a security interest in such items for the benefit of the
Mortgagee. In that regard, the Mortgagor grants to the Mortgagee all of the rights and remedies
of a secured party under the laws of the state in which the Premises are located.

The Mortgagor and the Mortgagee covenant, represent and agree as follows:

ARTICLE I

Indebtedness Secured

1.1 “_Indebtedness. The Mortgagee has established an aggregate amount of THIRTY-
TWO MILLIGH4VE HUNDRED THOUSAND AND NO/100 DOLLARS ($32,500,000.00)
in senior secured crediifacilities in favor of the Borrower pursuant to the terms of the Credit
Agreement. This Morigage is given to secure the payment and performance by the Mortgagor
and the other Loan Parties of (a) all Obligations, (b) all obligations under Related Credit
Arrangements, and {c) all obligations and liabilities incurred in connection with the collection
and enforcement of the foregoing (all of which whether now existing or hereafter arising,

collectively, the “Indebtedness™).

1.2 Future Advances. This Morigage is given to secure the Indebtedness together with
each advance of any Loan or any other extention of credit, any renewals or extensions or
modifications thereof upon the same or differentterms or at the same or different rate of interest
and also to secure all future advances and readvinees or other extensions of credit that may
subsequently be made to the Borrower or any other Loan Party by the Lenders.

ARTICLE I

Mortgasor’s Covenants, Representations and s8,eaments

2.1 Title to Property. The Mortgagor represents and warrants to the Mortgagee (a)
that it is seized of the Land and the Improvements and has indefeasible fee suaple title to the
Land and the Improvements and has the right to encumber and convey the sanie; alid title to such
Land and Improvements is free and clear of all liens and encumbrances except for Permitted
Liens, (b) that it is the owner of the Tangible Personalty free and clear of all Yiens and
encumbrances except for the Permitted Liens and (¢) that it will warrant and defend tive title to
such property except for Permitted Liens against the claims of all Persons. As to the balance of
the Premises, the Rents and Profits and the Intangible Personalty, the Mortgagor represents and
warrants that it will defend such property against the claims of all Persons subject to the

Permitted Liens.

2.2 Additional Documents. The Mortgagor agrees to execute and deliver to the
Mortgagee, concurrently with the execution of this Mortgage and upon the reasonable request of
the Mortgagee from time to time hereafter, all financing statements and other documents
reasonably required to perfect and maintain the security interest created hereby. The Mortgagor
hereby authorizes the Mortgagee to prepare and file such financing statements, fixture filings,

-4
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renewals thereof, amendments thereof, supplements thereto and other instruments as the
Mortgagee may from time to time deem necessary or appropriate in order to perfect and maintain
the security interests granted hereby in accordance with the Uniform Commercial Code as
adopted and as in effect in the state in which the Land is located (the *UCC”).

2.3 Insurance Proceeds. The Mortgagor assigns to the Mortgagee any proceeds which
may become due by reason of any material loss, damage to or destruction of the Premises to
which the Mortgagor is entitled. Notwithstanding the foregoing, subject to the provisions of the
Credit Agrerment, provided no Event of Default has occurred and is continuing, the Mortgagor
shall have_{ne right to collect any insurance proceeds and to apply such proceeds fo the
restoration of tae Premises. To the extent such proceeds are applied to the repayment of the
balance due vnder-the Loan Documents, if such proceeds exceed the balance due under the
Obligations, any stk cxcess shall be repaid to the Mortgagor.

24  Eminent Domain. Subject to the provisions of the Credit Agreement, the
Mortgagor assigns to the Mortgagee any proceeds or awards which may become due by reason
of any condemnation or other taking for public use of the whole or any part of the Premises or
any rights appurtenant thereto to which the Mortgagor is entitled, and such proceeds or awards
shall be applied in the same manner the insurance proceeds are applied as set forth herein and in
the Credit Agreement. If such proceeds & ceed the balance due under the Obligations, any such
excess shall be repaid to the Mortgagor./ Thz Mortgagor agrees to execute such further
assignments and agreements as may be reasorably required by the Mortgagee to assure the
effectiveness of this Section. In the event any’ Governmental Authority shall require or
commence any proceedings for the demolition of any orildings or structures comprising a part of
the Premises, or shall commence any proceedings to condemn or otherwise take pursuant to the
power of eminent domain a material portion of the Premiscs, the Mortgagor shall promptly
notify the Mortgagee of such requirements or commencement of proceeding (for demolition,
condemnation or other taking). Notwithstanding the foregoing, <ubject to the provisions of the
Credit Agreement, provided no Event of Default has occurred and 1s<enfinuing, the Mortgagor
shall have the right to collect and retain any such proceeds or awards.

2.5 Releases and Waivers. The Mortgagor agrees that no release by-thsMortgagee of
any portion of the Premises, the Rents and Profits or the Intangible Personalty, na subordination
of lien, no forbearance on the part of the Mortgagee to collect on any Loan or other Obligations,
or any part thereof, no waiver of any right granted or remedy available to the Mortgagec and no
action taken or not taken by the Mortgagee shall, except to the extent expressly released, in any
way have the effect of releasing the Mortgagor from full responsibility to the Mortgagee for the
complete discharge of each and every of the Mortgagor’s obligations hereunder.

2.6 Security Agreement.

(a) This Morigage is hereby made and declared to be a security agreement,
encumbering each and every item of Fixtures, Tangible Personalty and Intangible Personalty. In
furtherance thereof, in order to secure the payment of the Indebtedness, the Mortgagor hereby
grants to the Mortgagee a security interest in all of the Mortgagor’s right, title and interest in all

-5-
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Fixtures, Tangible Personalty and Intangible Personalty in compliance with the provisions of the
UCC. The Mortgagor hereby authorizes the Mortgagee to file financing statements in any
jurisdiction and with any filing office that the Mortgagee may determine, in its sole discretion, is
necessary or advisable to perfect the security interests granted herein. Such financing statements
may describe or indicate the collateral to the extent a security interest therein is granted hereby,
including without limitation the description “All goods of the Debtor that are or are to become
fixtures located on the Land, whether now owned or hereafter acquired by Debtor and whether
now or hereafter Jocated on the Land” or words of similar import. To the extent permitted by
applicab!¢ Iaw, the remedies for any violation of the covenants, terms and conditions of the
security agréement herein contained shall be (i) as prescribed herein, (i) as prescribed by general
law or (iii) asprescribed by the specific statutory consequences now or hereafter enacted and
specified under the ICC, all at the Mortgagee’s sole election. The Mortgagor and the Mortgagee
agree that the filing of such financing statement(s) in the records normally having to do with
personal propetty shall ‘never be construed as in anywise derogating from or impairing this
declaration and hereby stated-intention of the Mortgagor and the Mortgagee that everything used
in connection with the produsuon of income from the Premises or adapted for use therein or
which is described or reflected in/this Mortgage is, and at all times and for all purposes and in all
proceedings both legal or equitabie shall be, regarded as part of the real estate irrespective of
whether (A) any such item is physicaily aftached to the improvements, (B) serial numbers are
used for the better identification of certa’n items capable of being thus identified in a recital
contained herein, or (C) any such item iy reerred to or reflected in any such financing
statement(s) so filed at any time. Similarly, the niention in any such financing statement(s) of the
rights in and to (x) the proceeds of any fire or %azard insurance policy or (y) any award in
eminent domain proceedings for a taking or for loss‘of value or (z) the Mortgagor’s interest as
lessor in any present or future lease or rights to income' g/owing out of the use or occupancy of
the Premises, whether pursuant to lease or otherwise, shall iever be construed as in anywise
altering any of the rights of the Mortgagor or the Mortgagee as-dztermined by this instrument or
impugning the priority of the Mortgagee’s lien granted hereay’ or by any other recorded
document, but such mention in such financing statement(s) is declared o be for the protection of
the Mortgagee in the event any court shall at any time hold with respect ‘o the foregoing (x) or
(y) or (z), that notice of the Mortgagee’s priority of interest to be effective ugainst a particular
class of persons, must be filed in the UCC records, provided, if there is a coniiici between the
terms of this paragraph and the terms of the Credit Agreement, the Credit Agrcement shall
govern.

(b)  The Mortgagor warrants that the name and address of the “Debtor” (which is the
Mortgagor), are as set forth in the preamble to this Morigage; and a statement indicating the
types, or describing the items, of collateral is set forth hereinabove. The Mortgagor warrants that
the Mortgagor’s exact legal name is correctly set forth in the preamble of this Mortgage. The
name and address of Mortgagee, as “Secured Party,” is as set forth in the preamble of this
Mortgage.
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ARTICLE NI

Events of Default

An Event of Default shall exist under the terms of this Mortgage upon the occurrence and
during the continuance of an Event of Default under the terms of the Credit Agreement.

ARTICLE IV
Foreclosure

4.1 Aocaleration of Secured Indebtedness: Foreclosure. Upon the occurrence and
during the continuansc of an Event of Default, the Indebtedness and any other obligations due
under the Loan Docurients, including all accrued interest, may be accelerated by the Mortgagee
in accordance with the teripa-of the Credit Agreement. Upon such acceleration, the Mortgagee
may foreclose the lien of 15 Mortgage by judicial or non-judicial proceeding in a manner
permitted by applicable law. The Murtgagor hereby waives any statutory right of redemption in

connection with such foreclosure procesding.

42  Proceeds of Sale. The proceeds of any foreclosure sale of the Premises, or any
part thereof, will be distributed and applied 'n accordance with the terms and conditions of the
Credit Agreement (subject to any applicable provisions of appiicable law).

ARTICLE ¥

Additional Rights and Remedies of the/iviortgagee

5.1  Rights Upon an Event of Default. Upon the eccuwrrence and during the
continuance of an Event of Default, the Mortgagee, immediately and without additional notice
and without liability therefor to the Mortgagor, except for gross negligence, willful misconduct
or unlawful conduct as determined by a court of competent jurisdiction, by final and
nonappealable judgment, may do or cause to be done any or all of the follGwing 1o the extent
permitted by applicable law: (a) exercise its right to collect the Rents and Profits; f0) enter into
contracts for the completion, repair and maintenance of the Improvements thereor.. (o} expend
Loan funds and any rents, income and profits derived from the Premises for the payment of any
taxes, insurance premiums, assessments and charges for completion, repair and maintenance of
the Improvements, preservation of the lien of this Mortgage and satisfaction and fulfiliment of
any liabilities or obligations of the Mortgagor arising out of or in any way connected with the
Premises whether or not such liabilities and obligations in any way affect, or may affect, the lien
of this Mortgage; (d) take such steps to protect and enforce the specific performance of any
covenant, condition or agreement in this Mortgage, the Credit Agreement or the other Loan
Documents, or to aid the execution of any power herein granted; and (e) generally, supervise,
manage, and contract with reference to the Premises as if the Mortgagee were equitable owner of
the Premises. Any amounts expended by the Mortgagee pursuant to this Section 5.1, together
with interest thereon at the Default Rate, shall be secured hereby. The Mortgagor also agrees

-7
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that, to the full extent permitted by applicable law, any of the foregoing rights and remedies of
the Mortgagee may be exercised at any time during the continuance of an Event of Default
independently of the exercise of any other such rights and remedies, and the Morigagee may
continue to exercise any or all such rights and remedies until the Event(s) of Default are cured,
until foreclosure and the conveyance of the Premises to the high bidder or until the Credit
Agreement is no longer in effect or the Indebtedness is otherwise satisfied or paid in full,
whichever occurs first.

50 Appointment of Receiver. Upon the occurrence and during the continuance of an
Event of Deiault, the Mortgagee shall be entitled, without additional notice and without regard to
the adequacy.o! any security for the Indebtedness secured hereby, whether the same shall then be
occupied as a‘hoinestead or not, or the solvency of any party bound for its payment, to make
application for the-appointment of a receiver to take possession of and to operate the Premises,
and to collect the rents, issues, profits, and income thereof, all expenses of which shall be added
to the Indebtedness and secured hereby. The receiver shall have all the rights and powers
provided for under the laws i the state in which the Premises are located, including without
limitation, the power to execute 'casvs, and the power to collect the rents, sales proceeds, issues,
profits and proceeds of the Premiszs during the pendency of such foreclosure suit, as well as
during any further times when the Mortgagor, its successors or assigns, except for the
intervention of such receiver, would be zntitled to collect such rents, sales proceeds, issues,
proceeds and profits, and all other powers which'may be necessary or are usual in such cases for
the protection, possession, control, managemerit-and operation of the Premises during the whole
of said period. All costs and expenses (including recsiver’s fees, reasonable attorneys’ fees and
costs incurred in connection with the appointment of.a receiver) shall be secured by this
Mortgage. Notwithstanding the appointment of any recziver, trustee or other custodian, the
Mortgagee shall be entitled to retain possession and control #i any cash or other instruments at
the time held by or payable or deliverable under the terms of this“Mortgage to the Mortgagee to
the fullest extent permitted by law until the Indebtedness is otherwise satisfied or paid in full.

5.3 Waivers, No waiver of any Event of Default shall at any tirhe thereafter be held to
be a waiver of any rights of the Mortgagee stated anywhere in this Msitgage, the Credit
Agreement or any of the other Loan Documents, nor shalf any waiver of a priervent of Default
operate to waive any subsequent Event(s) of Default. All remedies provided in this Mortgage, the
Credit Agreement or any of the other Loan Documents are cumulative and may, at the efection of
the Mortgagee, be exercised alternatively, successively, or in any manner and are in addition to
any other rights provided by law.

5.4 Delivery of Possession After Foreclosure. In the event there is a foreclosure sale
hereunder and at the time of such sale, the Mortgagor or the Mortgagor’s heirs, devisees,
representatives, successors or assigns or any other persons claiming any interest in the Premises
by, through or under Mortgagor are occupying ot using the Premises, or any part thereof, cach
and all immediately shall become the tenant of the purchaser at such sale, which tenancy shall be
a tenancy from day to day, terminable at the will of either landlord or tenant, at a reasonable
rental per day based upon the value of the property occupied, such rental to be due daily to the
purchaser; and to the extent permitted by applicable law, the purchaser at such sale,
notwithstanding any language herein apparently to the contrary, shall have the sole option to

-8 -



2125606134 Page: 11 of 19

UNOFFICIAL COPY

demand possession immediately following the sale or to permit such occupants to remain as
tenants at will. In the event the tenant fails to swrrender possession of said property upon
demand, the purchaser shall be entitled to institute and maintain a summary action for possession
of the property (such as an action for forcible detainer) in any court having jurisdiction.

5.5  Marshalling. The Mortgagor hereby waives, in the event of foreclosure of this
Mortgage or the enforcement by the Mortgagee of any other rights and remedies hereunder, any
right otherwise available in respect to marshalling of assets which secure any Loan and any other
Indebtedziess secured hereby or to require the Mortgagee to pursue its remedies against any other
such assets.

5.6 rowection of Premises. If the Mortgagor fails to perform the covenants and
agreements containce. in this Mortgage, the Credit Agreement or any of the other Loan
Documents, and such/tzilure continues beyond any applicable grace, notice and cure periods,
except in the case of aii emergency in which event the Mortgagee may act immediately, then the
Mortgagee may take such acticas, including, but not limited to, disbursements of such sums, as
the Mortgagee in its sole reascuable discretion deems necessary to protect the Mortgagee’s
interest in the Premises.

ARTICLE Vi

Generrd Conditions

6.1  Terms. The singular used herein shall be deemed to include the plural; the
masculine deemed to include the feminine and neuter; 2nd the named parties deemed to include
their heirs, successors and permitted assigns. The term “‘Mpertgagee” shall include any payee of
the indebtedness hereby secured or any transferce thereof whether by operation of law or
otherwise.

6.2  Notices. The method and effectiveness of delivery ol all notices, requests and
other communications which relate to this Mortgage shall be governed by the terms of the Credit
Agreement.

6.3 Severability, If any provision of this Mortgage is determined to be‘iliceal, invalid
or unenforceable, such provision shall be fully severable and the remaining provisisns shall
remain in full force and effect and shall be construed without giving effect to the illegal, invalid
or unentorceable provisions.

6.4  Headings. The captions and headings herein are inserted only as a matter of
convenience and for reference and in no way define, limit, or describe the scope of this Mortgage
nor the intent of any provision hereof.
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6.5  Conflicting Terms. Except in the case of Sections 6.6 and 6.11 hereof, in the event
the terms and conditions of this Mortgage conflict with the terms and conditions of the Credit
Agreement, the terms and conditions of the Credit Agreement shall control and supersede the
provisions of this Mortgage with respect to such conflicts.

6.6  Governing Law. This Mortgage shall be governed by and construed in accordance
with the internal law of the state in which the Premises are located.

6.7 Application of the Foreclosure Law. Notwithstanding anything to the contrary
contained kernin, if any provision in this Mortgage shall be inconsistent with any provision of the
foreclosure lawe'ef the state in which the Premises are located, the provisions of such laws shall
take precedence” ¢ver the provisions of this Mortgage, but shall not invalidate or render
unenforceable any othes provision of this Mortgage that can be construed in a manner consistent
with such faws.

6.8  WRITTEN ACREEMENT.

(a) THE RIGHTS AND OBLIGATIONS OF THE MORTGAGOR AND THE
MORTGAGEE SHALL BE DETERNINED SOLELY FROM THIS WRITTEN MORTGAGE
AND THE OTHER LOAN DOCUMENTS. AND ANY PRIOR ORAL OR WRITTEN
AGREEMENTS BETWEEN THE MORTGAGEE AND THE MORTGAGOR CONCERNING
THE SUBJECT MATTER HEREOF AND Cf THE OTHER LOAN DOCUMENTS ARE
SUPERSEDED BY AND MERGED INTO THIS MORTGAGE AND THE OTHER LOAN
DOCUMENTS.

(b)  THIS MORTGAGE AND THE OTHER LOAN DOCUMENTS MAY NOT BE
VARIED BY ANY ORAL AGREEMENTS OR DISCUSSIOWE THAT OCCUR BEFORE,
CONTEMPORANEQUSLY WITH, OR SUBSEQUENT TO ThHE-EXECUTION OF THIS
MORTGAGE OR THE OTHER LOAN DOCUMENTS.

(¢  THIS WRITTEN MORTGAGE AND THE OTHER LOAN DOCUMENTS
REPRESENT THE FINAL AGREEMENTS BETWEEN THE PARTIES AN MAY NOT BE
CONTRADICTED BY EVIDENCE OF PRIOR, CONTEMPORANEOUS, OR SURSEQUENT
ORAL AGREEMENTS OF THE PARTIES. THERE ARE NO UNWRITYTEN ) ORAL
AGREEMENTS BETWEEN THE PARTIES.

6.9  WAIVER OF JURY TRIAL. THE MORTGAGEE AND THE MORTGAGOR
HEREBY IRREVOCABLY WAIVE, TO THE FULLEST EXTENT PERMITTED BY
APPLICABLE LAW, ANY RIGHT THE MORTGAGEE AND THE MORTGAGOR MAY
HAVE TO A TRIAL BY JURY IN ANY LEGAL PROCEEDING DIRECTLY OR
INDIRECTLY ARISING OUT OF OR RELATING TO THIS MORTGAGE (WHETHER
BASED ON CONTRACT, TORT OR ANY OTHER THEORY). THE MORTGAGEL AND
THE MORTGAGOR (a) CERTIFY THAT NO REPRESENTATIVE, THE MORTGAGEE OR
ATTORNEY OF ANY OTHER PERSON HAS REPRESENTED, EXPRESSLY OR
OTHERWISE, THAT SUCH OTHER PERSON WOULD NOT, IN THE EVENT OF

- 10 -
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LITIGATION, SEEK TO ENFORCE THE FOREGOING WAIVER AND (b)
ACKNOWLEDGE THAT THEY HAVE BEEN INDUCED TO ENTER INTO THIS
MORTGAGE AND THE OTHER LOAN DOCUMENTS BY, AMONG OTHER THINGS,
THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. THIS WAIVER OF
RIGHT TO TRIAL BY JURY IS SEPARATELY GIVEN BY EACH PARTY, KNOWINGLY
AND VOLUNTARILY, WITH THE BENEFIT OF COMPETENT LEGAL COUNSEL.

6.10 Request for Notice. The Mortgagor requests a copy of any statutory notice of
default 241d 2 copy of any statutory notice of sale hereunder be mailed to the Mortgagor at the
address spezified in the introductory paragraph on the first page of this Mortgage.

6.11  Staie Specific Provisions. In the event of any inconsistencies between this Section
6.11 and any of the cihir terms and provisions of this Mortgage (other than the provisions of
Section 6.7), the terms and.provisions of this Section 6.11 shall control and be binding. With
respect to the Premises whickh are located in the State of Illinois, notwithstanding anything
contained herein to the contrary:

(a)  Mortgagor repiesents and warrants to the Mortgagee that the proceeds of
the Toans secured hereby shall be used «<slely for business purposes and in furtherance of the
regular business affairs of Mortgagor, and tie entire principal obligation secured by this
Mortgage constitutes (i) a “business loan” as that-term is defined in, and for all purposes of, 815
TLCS 205/4{1)(c) and (ii) a “loan secured by a origage on real estate” within the purview and
operation of 815 TLCS 205/4(1)(1).

(b)  Pursuant to the terms of the Collatcral Protection Act, 815 ILCS 180/1 et
seq., Mortgagor is hereby notified that unless Mortgagor provides-the Mortgagee with evidence
of the insurance coverage required by this Mortgage, the Mortgages may purchase insurance at
Mortgagor’s expense Lo protect the Mortgagee’s interests in the Premiscs, which insurance may,
but need not, protect the interests of Mortgagor. The coverage purchased by the Mortgagee may
not pay any claim made by Mortgagor or any claim made against Mortgagor in_connection with
the Premises. Mortgagor may later cancel any insurance purchased by the Morfgagee, but only
after providing the Mortgagee with evidence that Mortgagor has obfained tie insurance as
required hereunder. If the Mortgagee purchases insurance for the Premises, the Mortzagor will
be responsible for the costs of such insurance, including interest and any other charges inposed
in connection with the placement of the insurance, until the effective date of the cancellation or
expiration of the insurance. The costs of the insurance may be added to the Indebtedness secured
hereby. The costs of such insurance may be greater than the cost of insurance Mortgagor may be
able to obtain for itself.

(¢)  Itisthe intention of Mortgagor and the Mortgagee that the enforcement of
the terms and provisions of this Mortgage shall be accomplished in accordance with the Tllinois
Mortgage Foreclosure Law (the “Act™), 735 ILCS 5/15-1101 et seq., and with respect to such
Act, Mortgagor agrees and covenants that:

11 -
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(1) The Mortgagee shall have the benefit of all of the provisions of the
Act, including all amendments thereto which may become effective from time to time
after the date hereof, In the event any provision of the Act which is specifically referred
to herein may be repealed, to the maximum extent permitted by law, the Mortgagee shall
have the benefit of such provision as most recently existing prior to such repeal, as
though the same were incorporated herein by express reference. If any provision in this
Mortgage shall be inconsistent with any provision of the Act, provisions of the Act shall
take precedence over the provisions of this Mortgage but shall not invalidate or render
vrenforceable any other provision of this Mortgage that can be construed in a manner
consisient with the Act. If any provision of this Mortgage shall grant to the Mortgagee
(inchidiiic the Mortgagee acting as a mortgagee-in-possession) or a receiver, any powers,
rights ot r¢medies prior to or upon the occurrence and during the continuance of an Event
of Default;-witich are more limited than the powers, rights or remedies that would
otherwise be vasted in the Mortgagee or in such receiver under the Act in the absence of
said provision, the Mortgagee and such receiver shall be vested with the powers, rights
and remedies granted'1n the Act to the full extent permitted by law. Without limiting the
generality of the foregoiig, all expenses incurred by the Mortgagee, whether incurred
before or after any decree orjudgment of foreclosure, and whether or not enumerated in
this Mortgage, shall be added to the Indebtedness and shall have the benefit of all
applicable provisions of the Act.

(i)~ Wherever provision, is made in this Mortgage for insurance
policies to bear mortgagee clauses or other foss payable clauses or endorsements in favor
of the Mortgagee, or to confer authority upor to settle or participate in the settlement of
losses under policies of insurance or to hold and’dishurse or otherwise control the use of
insurance proceeds, from and after the entry of judgmcnt of foreclosure, all such rights
and powers of the Mortgagee shall continue in the IMorfzagee as judgment creditor or
mortgagee until confirmation of sale.

(i)  In addition to any provision of this Morigage authorizing the
Mortgagee to take or be placed in possession of the Premises, ot for the-appointment of a
receiver, the Mortgagee shall have the right, in accordance with Secticns 25-1701 and 15-
1702 of the Act, to be placed in the possession of the Premises or at its request to have a
receiver appointed, and such receiver, or the Mortgagee, if and whe) placed in
possession, shall have, in addition to any other powers provided in this Mortgage, all
rights, powers, immunities, and duties and provisions for in Sections 15-1701 and 15-
1703 of the Act.

(dy  Morigagor acknowledges that the Premises do not constitute residential
real estate as defined in Section 15-1219 of the Act or agricultural real estate as defined in
Section 15/15-1201 of the Act.

(&)  Mortgagor hereby expressly waives any and all rights of reinstatement and
redemption, if any, under any order or decree of foreclosure of this Mortgage, on its own behalf
and on behalf of each and every person, it being the intent hereof that any and ail such rights of
reinstatement and redemption of Mortgagor and of all other persons are and shall be deemed to

-12-
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be hereby waived to the full extent permitted by the provisions of Section 5/15-1601 of the Act
or other applicable law or replacement statutes.

D This Mortgage secures future advances as defined and authorized under
applicable [llinois statutes, including, without limitation, 205 ILCS 5/5d, 205 ILCS 105/1-6b,
815 ILCS 205/4.1, 735 ILCS 5/15-1207, 735 1LCS 5/15-1302 and 765 ILCS 5/39, and it shall
secure not only presently existing indebtedness under the Credit Agreement and the other Loan
Documents but also future advances that constitute Obligations under the Credit Agreement
(whether sush advances are obligatory or to be made at the option of the Secured Parties, or
otherwise) 25 are made within twenty years (or the maximum period permitted by applicable law,
whichever is lopger) from the date of this Mortgage, to the same extent and with the same
priority as if saek fature advances were made on the date of the execution of this Mortgage and
without regard as 1o whether or not there is any advance made at the time of execution of this
Mortgage and without reeard as to whether or not there is any indebtedness outstanding at the
time any advance is made. ~This Mortgage secures all present and future disbursements of the
Loans under the Credit Agreerent, and all other sums from time to time owing to the Lenders by
Mortgagor under the Loan Docunents. The maximum principal amount which may be secured
hereby at any one time is SIXTY-FIVii MILLION AND NO/100 DOLLARS ($65,000,000.00),
plus interest thereon, and any disbursements made by the Secured Parties for the payment of
taxes, special assessments, or insurance cn the Premises, with interest on such disbursements;
provided, however, that the foregoing limitaton thall apply only to the maximum amount of the
lien created by this Mortgage, and it shall not m any manner limit, affect or impair any grant of a
security interest or other right in favor of the Mortzagee or the Lenders under the provisions of
the Credit Agreement or under any of the other Loai Documents at any time executed by
Mortgagor. To the fullest extent permitted by applicable Jaw, the lien of this Mortgage, as to all
such sums so advanced, shall have priority over all subsequent liens and encumbrances,
including statutory liens (excepting solely taxes and assessmeiits jevied on the Premises secured
by this Mortgage).

g)  Leases. The failure of Mortgagee to make any tenants of the Land parties to any
foreclosure proceedings and to foreclose their rights will not be, nor be asserted to be, by
Mortgagor a defense to any proceedings instituted by Mortgagee to collece.thesums secured
hereby.

(hy MORTGAGE AND/OR INTANGIBLE TAX. MORTGAGOR SHALL, AT
ITS SOLE COST AND EXPENSE, PROTECT, DEFEND, INDEMNIFY, RELEASE AND
HOLD HARMLESS THE INDEMNIFIED PERSONS FROM AND AGAINST ANY AND
ALL LOSSES IMPOSED UPON OR INCURRED BY OR ASSERTED AGAINST ANY
INDEMNIFIED PERSONS AND DIRECTLY OR INDIRECTLY ARISING OUT OF OR
IN ANY WAY RELATING TO ANY TAX ON THE MAKING AND/OR RECORDING
OF THIS MORTGAGE, THE NOTE OR ANY OF THE OTHER LOAN DOCUMENTS.

1 Time is of the essence with respect to all provisions of this Mortgage.

() SPECIFIC NOTICE REGARDING INDEMNITIES. IT IS EXPRESSLY
AGREED AND UNDERSTOOD THAT THIS MORTGAGE INCLUDES

2 13-



2125606134 Page: 16 of 19

UNOFFICIAL COPY

INDEMNIFICATION PROVISIONS WHICH, IN CERTAIN CIRCUMSTANCES,
COULD INCLUDE AN INDEMNIFICATION BY MORTGAGOR OF MORTGAGEE
FROM CLAIMS OR LOSSES ARISING AS A RESULT OF MORTGAGEE’S OWN
NEGLIGENCE.

(k)  This Mortgage is intended to be a financing statement within the purview of
Section 9-502(b) of the Code with respect to the collateral and the goods described herein, which
goods are or may become fixtures relating to the Premises. The addresses of the Mortgagor
(Debtor)and the Lender {Secured Party) are set forth in the introductory paragraph hereto. The
Mortgagor’=erganizational identification number is 01124447, This Mortgage is to be filed for
recording with the Recorder of Deeds of the county or counties where the Land is located. The
record owner ot theland is the Mortgagor.

(Signature on the following page)

-14-
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IN WITNESS WHEREOQF, Mortgagor has duly executed and delivered this Mortgage as
of the date first written above.

MORTGAGOR:

COMMITRUST REAL ESTATE LLC,
an Illinois limited liability company

Name; Charles Martin
Title: Manager

STATE OF TH e )
— ) ss.
COUNTY OF DJ?agi )
BE IT REMEMBERED, that on this 27 ‘day of A—vﬂw" , 2021, before me the

undersigned, a Notary Public in and for the county and state aforesaid, came Charles Martin, the
Manager of COMMITRUST REAL ESTATE L2 -an Hlinois imited liability company, who 1s
personally known to me to be the same person who-exesuted the within instrument of writing in
such capacity and on behalf of said limited liability company, and such person duly
acknowledged the execution of the same to be the act and 'Geed of said limited liability company.

IN WITNESS WHEREOQF, I have hereunto set my hand and aifixed my seal, the day and year

last above written.
%ﬁa;cu/ %’

Printed Name: ~ [ ie ﬂy.»; 7?(1» ks
Notary Public

My commigsjon expires:
hrers

OFFICIAL SEAL
TIMOTHY BANKS
NOTARY PUBLIC, STATE OF ILLINOIS
MY COMMISSION EXPIRES JUL. 03, 2022
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Unit:

Store No. 419

7050 Manmheim Rd
Rosemont, THinois 60018
Cook County

EXHIBIT A

DESCRIPTION OF REAL PROPERTY

PARCEL I:

LOT 4 IN ROSEMONT MARKETPLACE SECOND ADDITION, BEING A
RESUBDIVISION OF ROSEMONT MARKETPLACE BEING A SUBDIVISION OF PART
OF THE NORTHEAST 1/4.0OF THE NORTHEAST 1/4 OF SECTION 32, TOWNSHIP 41
NORTH, RANGE 12, EAST OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO
THE PLAT THEREOF RECORIZED APRIL 6, 2001 AS DOCUMENT NUMBER 0010278522
IN THE VILLAGE OF ROSEMONT; COOK COUNTY, ILLINOIS.

PARCEL 2:

A NON-EXCLUSIVE EASEMENT INCLUDING BUT NOT LIMITED TO INGRESS AND
EGRESS FOR THE BENEFIT OF PARCEL 1,7A8 CREATED AND DESCRIBED IN THE
OPERATION AND EASEMENT AGREEMENLT-DATED OCTOBER 19, 2000 AND
RECORDED OCTOBER 24, 2000 AS DOCUMEN) 00834791 BY AND BETWEEN
TARGET CORPORATION, A MINNESOTA CORPCRATION AND RYAN COMPANIES
US, INC., A MINNESOTA CORPORATION AND' A3+ AMENDED BY FIRST
AMENDMENT TO OPERATION AND EASEMENT AGREEMENT RECORDED APRIL 6,
2001 AS DOCUMENT 0010278524 AND AS AMENDED BY SECGND AMENDMENT TO
OPERATION AND EASEMENT AGREEMENT RECORDED [ APRIL 15, 2004 AS
DOCUMENT 0410642310 OVER THE FOLLOWING DESCRIBED LAND:

LOT 1| IN ROSEMONT MARKETPLACE, BEING A SUBDIVISION OF "AKXT OF THE
NORTHEAST Y% OF THE NORTHEAST 1/4 OF SECTION 32, TOWNSHIP 47, NORTH,
RANGE 12, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN THE VILEAGE OF
ROSEMONT, COOK COUNTY, ILLINOIS.

PARCEL 3:

A NON-EXCLUSIVE EASEMENT FOR THE BENEFIT OF PARCEL 1, AS CREATED BY
AMENDED AND RESTATED EASEMENT AGREEMENT DATED AUGUST 12, 1999 AND
RECORDED SEPTEMBER 8, 1999 AS DOCUMENT 99853687 BY AND BETWEEN
FUJISAWA HEALTHCARE, INC., A DELAWARE CORPORATION, INNSKEEPER RI
GENERAL, L.P., A VIRGINIA LIMITED PARTNERSHIP AND STEAK N' SHAKE. AN
INDIANA CORPORATION FOR THE PURPOSE OF PEDESTRIAN AND VEHICULAR
INGRESS AND EGRESS AND ACCESS OVER THE FOLLOWING DESCRIBED LAND:
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THE EAST 13.00 FEET (MEASURED AT RIGHT ANGLES) OF LOT 3 IN ROSEMONT
CENTER COMMERCIAL DEVELOPMENT SUBDIVISION, BEING A SUBDIVISION OF
PART OF THE NORTHEAST 1/4 OF THE NORTHEAST 1/4 OF SECTION 32, TOWNSHIP
41 NORTH, RANGE 12, EAST OF THE THIRD PRINCIPAL MERIDIAN, ACCORDING TO
THE PLAT THEREOF RECORDED MARCH 19, 1997 AS DOCUMENT 97189092, IN
COOK COUNTY ILLINOIS.

PARCEL 4:

A NON-EXZLUSIVE EASEMENT FOR THE BENEFIT OF PARCEL 1, AS CREATED BY
EASEMENT AGREEMENT DATED OCTOBER 19, 2000 AND RECORDED OCTOBER 24,
2000 AS DOCUMENT 00834788 BY AND AMONG STEAK N' SHAKE, INC., AN INDIANA
CORPORATION, R¥YAN COMPANIES US, INC,, A MINNESOTA CORPORATION AND
TARGET CORPORATTION, A MINNESOTA CORPORATION FOR THE PURPOSE OF
PEDESTRIAN AND-VEHICULAR ACCESS OVER THE FOLLOWING DESCRIBED
LAND:

THE EAST 13.00 FEET (MEASURED AT RIGHT ANGLES) OF LOT 3 IN ROSEMONT
CENTER COMMERCIAL DEVELSPMENT SUBDIVISION, BEING A SUBDIVISION OF
PART OF THE NORTHEAST 1/4 OF 114E NORTHEAST 1/4 OF SECTION 32, TOWNSHIP
41 NORTH, RANGE 12, EAST OF THE TH!KD PRINCIPAL MERIDIAN, ACCORDING TO
THE PLAT THEREOF RECORDED MARCH-19, 1997 AS DOCUMENT 97189092, IN
COOK COUNTY ILLINOIS.

Permanent Indexing Number: 09-32-201-040-0000



