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This Moitgage Prepared By and
afterrecording should be returned to:
Wesley W. Broquard

Barnes & Thornburg LLP

4400 UBS Tower

One North Wacker Drive

Chicago, Hinois 60606

MORTGAGE, SECURITY AGREEMENT
AND ASSIGNMENT OF LEASES

MORTGAGOR:

dPL-4450 Winchester, LLC,
an fiiinois limited liability company

and
MORTGAGEE:

Southern Farm Bureau Life Insoance Company,
a Mississippi corporation

DATE: September 30, 2021

Mortgagee’s Address is:
1401 Livingston Lane
Jackson, Mississippi 39213
Attention; Mortgage Loan Administration Department

Mortgagor’s Address is:
HPL-4450 Winchester, LLC
2849 N. Lincoln Avenue, 2R

Chicago, Illinois 60657

Attention: Leon J. Harris
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MORTGAGE, SECURITY AGREEMENT AND
ASSIGNMENT OF LEASES

THIS MORTGAGE, SECURITY AGREEMENT AND ASSIGNMENT OF LEASES
(the “Mortgage™) is made as of September 30, 2021, by HPL-4450 Winchester, LLC, an INinois
limited liability company, whose address is 2849 N. Lincoln Avenue, 2R, Chicago, Illinois
60657 (the “Mortgagor™), in favor of Southern Farm Bureau Life Insurance Company, a
Mississippi corporation (the “Mortgagee™), having an address of 1401 Livingston Lane, Jackson,
Mississippi 39213 (Post Office Box 78, Jackson, Mississippi 39205).

WITNESSETH:
WHEREAR, Mortgagor is justly and lawfully indebted to Mortgagee for a loan of money
(the “Loan™) in the amount of $3,155,000.00, as evidenced by that certain Promissory Note of
even date herewith giver! by Mortgagor in favor of Mortgagee, as the same may hereafter be
amended, modified, consolidated, extended, renewed or replaced (the “Note™), such Note having
an initial stated maturity date-0f October [,2031; and

WHEREAS, the obligations vecured by this Mortgage (the “Obligations™ are: (i)
payment and performance of all covenarts; conditions, liabilities and obligations contatned in,
and payment of the indebtedness evider¢zd by the Note, together with interest and any other
amounts payable thereunder; (i) payment and performance of all covenants, conditions,
liabilities and obligations of Mortgagor containéd)in this Mortgage and in all other documents
now or hereafler execuied by Mortgagor or any ¢thér Obligor relating to the Loan or held by
Mortgagee relating to the Loan, as now existing or hercafter amended (collectively, the “Loan
Documents™); (iii) all expenses and charges, including at‘sinevs’ fees, incurred by Mortpagee in
collecting or enforcing any of the Obligations secured here Jy;‘and (iv) all other indebtedness,
obligations and liabilities of Mortgagor to Mortgagee of every xind and description owing or
which may become owing by Mortgagor to Mortgagee, howsoever evidenced, now or hereafter
existing in favor of Mortgagee, whether direct or indirect, primary or secondary, joint or several
fixed or contingent, secured or unsecured (collectively, the “Qther Indebtedness™); and

H

WHEREAS, Mortgagor and all makers, endorsers, sureties, guarantors, sccommodation
parties and all parties liable or to become liable with respect to the Obligations ate each referred
lo herein as an “Obligor™;

NOW, THEREFORE, to secure the payment of the Obligations and the full and faithful
performance -of the covenants and agreements contained in this Mortgage and the other Loan
Documents, Mortgagor hereby grants, bargains, sells; conveys, assigns, transfers, mortgages,
pledges, delivers; sets over, warrants and confirms. to Mortgagee, and grants Mortgagee a
security interest in:

All those certain lots, pieces, ar parcels of land lying and being in Cook County, State of

Hiinois, being legally described in Exhibit A attached hereto and made 4 part hereof, (the
“Land™);
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TOGETHER WITH the buildings and improvements now or hereafter situated thereon
(the “Improvemenis™;

TOGETHER WITH all and singular the lenements, hereditaments, easements,
rights-of-way, riparian rights and other rights now or hereafter belonging or appurtenant to the
Land, and the rights (if any) in all adjacent roads, ways, streams, alleys, strips and gores, and the
reversion or reversions, remainder and temainders, rents, royalties, income, issues and profits
thereof, and all the estate, right, title, interest, property, claim and demand whatsoever of
Mortgagor of, in and to the same and every part and parcel thereof, whether now owned or
hereafier acquired by Mortgagor (the “Rights™);

TOGUTHER WITH any and all tangible property now or hereafter owned by Mortgagor
and now or-iereafier located at, affixed to, placed upon or used in connection with the Land or
the Improvemcn®s,or any present or future improvements thereon, including without limitation:
all machinery, eqtipment, appliances, fixtures, conduits and systems for generaling or
distributing -air, watcr./peat, air conditioning, electricity, light, fuel or refrigeration, or for
ventilating or sanitary phiposes, or for the exclusion of vermin or insects, or for the removal of
dust, refuse, sewage or garbage,cor for fire prevention or extinguishing; all elevators, escalators,
lifts and dumbwaiters; all motors; cagines, generators, compressors, pumps, lift stations, tanks,
boilers, water lieaters, furnaces and incinerators; all furniture, furnishings, fixtures, appliances,
instaflations, partitions, shelving, cabirets, lockers, vaults and wall safes; all carpets, carpeting,
rugs, underpadding, linoleum, tiles, mirrs, wall coverings, windows, storm doors, awnings,
canopies, shades, screens, blinds, draperies aid velated hardware, chandeliers and light fixtures;
all plumbing, sinks, basins, toilets, faucets, pipss; sprinklers, disposals, laundry appliances and
equipment, and kitchen appliances and equipment; all-alarm, safety, electronic, telephone, music.
entertainment and communications equipment and systzr:s; all janitorial, maintenance, cleaning,
window washing, vacuuming, landscaping, pool and reirzational equipment and supplies; all
books, records, and software; and any other items of properly. wherever kept or stored, if
acquired by Mortgagor with the intent of incorporating them iiand/or using them in connection
with the Land or the Improvements; together also with all additions “%ereto and replacements and
proceeds thercof; all of which foregoing items described in this parag apn are hereby declared to
be part of the real estate and encumbered by this Morlgage (the “Tangible Proverty™); and

TOGETHER WITH: (a) any and all awards or payments, including inferst thereon and
the right to receive the same, growing out of or resulting from any exercise ¢i-the power of
eminent domain (including the taking of all or any part of the Land or the Improvemziis), or any
alteration of the grade of any street upon which the Land abuts, or any other injury to, taking of,
or decrease in the value of the Land or the Improvements or any. part thereof; (b) all rights of
Mortgagor in and to any hazard, casualty, liability, or other insurance policy carried for the
benefit of Mortgagor and/or Mortgagee with respect to the Improvements or the Tangible
Property, including without limitation any unearned premiums and all insurance proceeds or
sums payable in liew of or as compensation for any loss of or damage to all or any portion of the
Improvements or the Tangible Property; (c) all rights of Mortgagor in and to all supplies and
building materials, wherever located, for the construction or refurbishing of the Improvements,
and any bill of lading, warchouse receipt or other document of title pertaining to any such
supplies and materials; and (d) all rights of Mortgagor in, to, under, by virtue of, arising from or
growing out of any and all present or future contracts, instruments, accounts, insurance policies,

-
3
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permits, licenses, trade names, plans, appraisals, reports, prepaid fees, choses-in-action,
subdivision restrictions or declarations or other general intangibles whatsoever now or hereafier
dealing with, affecting or concerning the Land or the Improvements or any portion thereof or
interest therein, including but not limited to: (i) all contracts, plans and permits for or related to
the Land or its development or the construction or refurbishing of the Improvements; (i1) any
agreements for the provision of utilities to the Land or the Improvements; (iii) all payment,
performance and/or other bonds; (iv) any contracts now existing or hereafter made for the sale by
Mortgagor of all or any portion of the Land or the Improvements, including any security and
other deposits paid by any purchasers or lessees (howsoever such deposits may be held) and any
proceeds of such sales contracts and lease contracts, including any purchase-money notes and
mortgages made by such purchasers; (v) any other contracts and agreements related to or for the
benefit o thic Land, Rights, Tangible Property and/or Improvements, including leases, repair and
maintenance contracts and/or management agreements; (vi) all funds, accounts, instruments,
documents, accovnts receivable, general intangibles, payment intangibles, supperting
obligations, investmept property, notes. and chattel paper arising from or by virtue of
transactions related tosthe Land and Improvements; (vii) without limiting the foregoing, the
following now-existing or hereafter-acquired types of collateral of every kind and nature that are
owned by Mortgagor in conncelion with Mortgagor’s business (as such terms may be defined in
the llinois Uniform Commercial Code as codified at 810 ILCS 5/1-101 e seq. (the “Uniform
Commercial Code™): Accounts (inchnding health-care tnsurance receivables), Chattel Paper
(including Electronic Chattel Paper), [nyentory, Instrumients (including Promissory Notes),
Investment Property, Documents, Deposil Accounts, Letter-of-Credit Rights, General Intangibles
(including Payment Intangibles), Software, Supporting Obligations, and to the extent not listed
above as original collateral, the Proceeds of the foregoing; and (viii)any declaration of
condominium, restrictions, covenants, easements or sirilar documents now or hereafter recorded
against the title to all or any portion of the Land (colleciively, the “Intangibles™);

TO HAVE AND TO HOLD the above-described and granted Land, Improvements,
Rights, Tangible Property and Intangibles (collectively referied to in this Mortgage as the
“Security Property™) unto Morigagee in fee simple forever.

PROVIDED, HOWEVER, that these presents are upon the cordition that if Mortgagor
(a) shall pay or cause to be paid to Mortgagee the principal and all interest payable in respect of
the Obligations at the time and in the manner stipulated in the Loan Documents, a1} without any
deduction or credit for taxes or other similar charges paid by Mortgagor, (b) shali punctually
performn, keep and observe all and singular the covenants and promises in the Loan Dhcuments to
be performed, kept and observed by and on the part of Mortgagor, and (c) shall not permit or
suffer to occur any Event of Default under this Mortgage or any other Loan Document, then this
Mortgage and all the interests and rights hereby granted, bargained, sold. conveyed, assigned,
trapsferred, mortgaged, pledged, delivered, set over, warranted and confirmed shall cease,
terminale and be void, but shall otherwise remain in full force and effect.

To sceure payment of the Obligations and the full and faithful performance of the
covenants and agreements in this Mortgage and the other Loan Documents, Mortgagor hereby
grants, bargains, sells, conveys, assigns, transfers, pledges, sets over, warrants and confirms to
Mortgagee a security interest in the Tangible Property and the Intangibles.
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Mortgagor covenants with and warrants to Mortgagee: (a) that Mortgagor has marketable
title to the Security Property, is lawfully seized and possessed of the Land and Improvements in
fee simple and has good right and authority to grant, sell, assign, mortgage and convey the same
and to granl a security interest therein as provided herein, fully and absolutely waiving and
releasing all rights and claims it may have in or fo the Security Property as a homestead
exemption or any federal, state or local law now or hereafter in effect: (b) that the Security
Property is unencumbered and free and clear of all lens and security interests and title matters
whatsoever except for any easements, restrictions or other title exceptions listed on Exhibit B
(the “Permitted Exceptions™; (c) that Mortgagor is now in a solvent condition and no bankruptey
or insolvency proceedings are pending or contemplated by Mortgagor or against Mortgagor; and
{d) that Mostgagor shall forever warrant and defend the title and quiet possession of the Security
Property ‘urito. Morlgagee, and the validity and priority of the lien of this Mortgage, against the
lawtul claims and demands of all persons whomsoever. This warranty of title shall survive the
foreclosure of this Mortgage and inure to the benefit of and be enforceable by any person who
may acquife the Secutity Property pursuant to foreclosure.

Mortgagor furthei covenants and agrees with Mortgagee as follows:

1. Payment and Perfoiance. Mortgagor shall pay all sums due Mortgagee at the
time and in the manner provided ‘n the Loan Documents, and Mortgagor shall otherwise
perform, comply with and abide by each and every one of the stipulations, agreements,
conditions and covenants contained in the i.oan Documents,

2. Taxes, Assessments and Chaigss. Mortgagor shall pay all taxes, assessments
(whether general or special) and other charges Wwhatsoever levied, assessed, placed or made
against all or any part of the Security Property or any interest of Mortgagee therein, or apainst
any Loan Document or any obligation thereunder; provided, Mortgagor may contest taxes and
assessments as permitted by law so long as Mortgagor provides,a bond, title insurance suring
over such taxes and assessments or other adequate security to assdre the payment of all taxes and
assessments when finally determined. Mortgagor shall make suck payment in full {and shall
deliver to Mortgagee the paid receipts) not later than ten (10} days before the last day upon
which the same may be paid without the mposition of interest (excapt interest on special
asscssments payable by law in installments, in which case Mortgagor shall pay each such
installment when due) or other late charge or penalty. If Mortgagor shall fail_arslect or refuse
to pay any such taxes, assessments or other charges as aforesaid, then Mortgagéz-at its option
may pay the same, and any funds so advanced by Mortgagee shall bear interest, shail e paid and
shall be secured as provided in Section 14.

3. Insurance.

(@) Mortgagor shall maintain property insurance with a reputable insurance
company or companies with a Best’s rating of A/VIIH or better, licensed in the state in which the
Security Property is located and acceptable to Mortgagee, covering all the Improvements and the
Tangible Property encumbered by this Mortgage, for an amount not less than their full insurable
value on a replacement cost basis, for the benefit of Mortgagor and Mortgagee as their interests
may appear, by policies on such terms, in such form and for such periods as Morfgagee shall
require or approve from time to time, insuring with all risk or special form coverage and insuring

5
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against loss of rents and other income (for no less than twelve (12) full months) and when and to
the extent required by Mortgagee, against any other risks. Regardless of the types or amounts of
insurance required and approved by Mortgagee, Mortgagor shall assign and deliver to Mortgagee
all policies of insurance which insure against any loss or damage to the Security Property or any
part thereof, as Tangible Property and further security for the payment of the Obligations, with
loss payable to Morlgagee pursuant to a standard mortgagee clause acceptable to Mortgagee.
Mortgagee is hereby authorized at its option to settle and adjust any claims arising out of any
insurance coverage so maintained by Mortgagor. Any expense incurred by Mortgageé in the
adjustment and collection of insurance proceeds shall be reimbursed to Mortgagee first out of
any insurance proceeds.

(b)  If Morigagor fails to maintain such insurance in force, then Mortgagee at
its option may €ffect such insurance from year to year and pay the premiums therefor, and any
such sums adveiced by Mortgagee shall bear interest, shall be paid and shall be sccured as
provided in Sectior! i+ '

(¢)  Ifrany insurance proceeds are received for loss or damage to the
Improvements or the Tangible Property, then Mortgagee at its option may retain such proceeds
and apply them toward the payment of the Obligations (in any order of priority Mortgagee may
deem appropriate in its sole discretisn), or Mortgagee may disburse them to Mortgagor for the
repair or restoration of the damaged Impiovements or Tangible Property in the same manner as
disbursements under a construction loan;” viortgagee shall not be obligated to see to the proper
application by Mortgagor of any such disbursément.

(d)  Mortgagor shall obtain and ¢arry commercial general liability insurance
with a reputable insurance company or companies” with a Best’s rating of A/VII or better,
licensed in the state in which the Security Property is lozated, and acceptable to Mortgagee,
which policy shall name Mortgagor as insured and Mortgagre as additional insured, with initial
limits of not less than One Million Dollars ($1,000,000) for eaéh.occurrence and Two Million
Dollars ($2,000,000) annual aggregate (or such greater or different Nimits which Mortgagee may
require from time to time) and on such terms, in such form and for uch periods as Mortgagee
shall approve from time to time.

(€)  In the event of a foreclosure of this Mortgage, the purchaser of the
Security Property shall succeed to all the rights of Mortgagor in and to all polici¢sof insurance
required under this Mortgage, including any right to unearned premiums.

(D) Not less than thirty (30) days prior to the expiration date of each policy
required under this Mortgage, Mortgagor shall deliver to Mortgagee a renewal policy or policies
either marked “premium paid” or accompanied by other evidence of payment satisfactory to
Mortgagee.

(g)  Each policy of insurance required under this Mortgage shall be non-
cancelable without at least thirty (30) days® advance written notice to Mortgagee.
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4, Escrow Account.

(a) At Mortgagee's option, Mortgagor shall pay to Mortgagee, together with
and in addition to each regular installment of principal and/or interest payable under the Loan
Documents, an amount deemed sufficient by Mortgagee to provide Morlgagee with funds in an
escrow account sufticient to pay the taxes, assessments, insurance premiums and other charges
next due at least thirty (30) days before the date the same are due. In no event shall Mortgagee
be Hable for any interest on any such funds held in the escrow account. At least thirty (30) days
before the date the same are due, Mortgagor shall furnish to Mortgagee an official statement of
the amount of said taxes, assessments, insurance premiums and other charges, and Mortgagee
shall pay the same, but only if sufficient funds remain in the escrow account. In the event of any

.
M

deficiency ix the escrow account, Mortgagor shall upon notice from Mortgagee immediately
deposit with Mortgagee such additional funds as Mortgagee may deem necessary to cure the
deficiency, in its ole discretion. If Mortgagee elects to pay any such taxes, assessments,
insurance premium’s or other charges notwithstanding the escrow account deficiéncy, then all
sums advanced by Morigagee in excess of the escrow account balance shall bear interest, shall be
paid and shall be secured as nrovided in Section 14, An official receipt for such sums shall be
conclusive evidence of Moripigee’s payment and of the. validity of the tax, assessment,
insurance premium or othet charge 5o paid. In the event of any default under this Mortgage or
any other Loan Document, Mortgagee at its option may - apply any or all funds in the escrow
account against the Obligations or any other sums secured by this Mortgage, in any order of
priority Mortgagee may deem appropriate in its sole discretion. At the time of any permitted
transfer of the title to all of the Security Propiérty 'then encumbered by this Mortgage, the balance
in the escrow account shall inure to the bedeiit of such transferee without any specific
assignment of such funds. Upon payment in full of the Obligations, the funds remaining in the
escrow account (if any) shall be paid over to the record owner of the Security Property
encumbered by this Mortgage as of the date of such full Diyment.

(b)  Notwithstanding the foregoing, Mortgage< agrees not to exercise its right
to collect escrows for insurance so long as (i) no Event of-Défult has occurred and is
continuing; (ii) Mortgagor has obtained insurance coverage by a so-cilled “blanket policy™; and
(iti} all such insurance premiums are paid in a timely manner as and when due, and evidence of
such payment is provided to Mortgagee no less than ten (10) days prior (0 a1y such payment
being delinquent or overdue or beyond any deadline for maximum discounts, as aetermined by
Mortgagee in Mortgagee’s sole discretion; provided however, that Mortgagee shail iizve the right
to immediately reinstate its right to collect escrows for insurance in the event that {h conditions
in (i), (i), or (iii) above are not met.

5. Improvements and Development. Without the prior written consent of
Mortgagee, which Morlgagee may grant or withhold in its sole discretion, none of the
Improvements covered by the lien of this Mortgage shall be removed, demolished or materially
altered or enlarged (except as required in the event of fire, other casualty or condemnation),
Notwithstanding the foregoing, Mortgagor shall have the right to remove and dispose of, [ree
from the lien of this Mortgage, such Tangible Property as from time to time may becone worn
out or obsolete, provided that, simultaneously with or prior to such removal, Mortgagor shall
have replaced any such Tangible Property with new Tangible Property (of at least the same
quality as that of the replaced Tangible Property when it was new) that shall be free from any

7
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title retention or other security agrecment or other encumbrance, and, by such removal and
replacement, Mortgagor shall be deemed to have subjected such new Tangible Property to the
lien of this Mortgage. Without the prior written consent of Mortgagee, which Mortgagee may
grant or withhold in its sole discretion, Mortgagor shall not undertake any development of the
Land, nor construct any new Improvements thereon, nor initiate or join in or consent to any new
(or any change in any existing) private restrictive covenant, zoning ordinance, master plan, site
plan, easement, or other public or private restrictions limiting or defining the uses which may be
made of the Security Property or any part thereof, Mortgagor shall complete and pay for any
permitted development and/or improvements undertaken on the Land within a reasonable time
after commencing the same.

0. Maintenance and Repair. Mortgagor shall do everything necessary to maintain
the Security Pzoperty in good condition and repair, shall operate the Security Property in a first-
class manner, sbail not commit or suffer any waste, impairment, abandonment or deterioration of
the Security Prope:ty, shall promptly pay. all utility fees for services provided to the Security
Property, and shall coriply with (or cause compliance with} all applicable restrictive covenants
and all statutes, ordinarces and requirements of any governmental authorities having jurisdiction
over the Security Property ¢rthe use thereof. In the event of any fire or other casualty loss or
damage to all or any part of the Sezurity Property. Mortgagor shall notify Mortgagee within
forty-eight (48) hours of such occumence. Mortgagor shall promptly repair, restore, replace or
rebuild any part of the Security Property) which may be damaged or destroyed by any casualty
whatsoever or which may be affected by zny condemnation, alteration of grade, or other public
or quasi-public taking or injury, except to the extent precluded by Mortgagee’s retention and
application of the insurance or condemnation prozeeds. against the Obligations. If Mortgagor
shall fail, neglect or réfuse to repair or maintamn the Security Property as aforesaid, then
Mortgagee may at its option undertake such repairs ot maintenance, and any funds advanced
therefor by Mortgagee shall bear interest, shall be paic-and shall be secured as provided in
Section 14.

7. Assignment of Leases and Rents and ManagemeatAsreements.

(a)  As further consideration for the making of the'loan evidenced by the
Note, Mortgagor hereby absolutely, presently and unconditionally assigns land transfers to
Mortgagee all rents, income, issues and profits of the Security Property ‘ana zil¢ight, title and
interest of Mortgagor in and under all leases, tenancies and occupancy agreemenis of any nature
whatsoever (and any extensions and renewals thereof) now or hereafter affecting ‘e Security
Property (the “Leases™). together with any guaranties thereof and any security deposits or
prepaid rent or other deposits or advances thereunder to be applied by Mortgagee in payment of
the Obligations, subject to the license granted fo Mortgagor pursuant to this Section 7. As
further security for the repayment of the Obli gations, Mortgagor hereby assigns and transfers to
Mortgagee all right, title and interest of Mortgagor in and under all management agreements of
any nature whatsoever (and any extensions and renewals thereof) now or hereafter affecting the
Security Property (the “Managément Agreements™).

(b)  Morlgagor hereby empowers Morigagee, its agents or attorneys, to
demand, collect, sue for, receive, settle, compromise and give acquiltances for all of the rents
that may become due under the. Leases and to avail itself of and pursue all remedies for the

3
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enforcement of the Leases and Mortgagor’s rights thereunder that Mortgagor could have pursued
but for this assignment. Mortgagee is hereby vested with full pewer and authority to use all
measures, legal and equitable, deemed necessary or proper by Mortgagee to enforce this
assignment, to collect the rents so assigned, and/or to cure any default and perform any covenant
of Mortgagor as the landlord under any of the Leases, including without limitation the right to
enter upon all or any part of the Security Property and to take possession thereof 1o the extent
necessary to exercise such powers. Mortgagee shall have the right (but not the obligation) to
advance any sums necessary to exercise such powers, which sums shall bear interest, shall be
paid and shall be secured as provided in Section 14. Mortgagor hereby empowers Mortgagee to
use and apply all such rents and other income of the Security Property to the payment of the
Obligations-and all interest thereon and on any other indebtedness or liability of Morigagor to
Mortgagee, and to the payment of the costs of managing and operating the Security Property,
including witkaut limitation: (i) taxes, special agsessments, insurance premiums, damage claims,
and the costs 0f maintaining, repairing, rebuilding, restoring and making rentable the
Improvements; (i) aii zums advanced by Mortgagee (with interest thereon) for the payment of
such costs or for any other reason permitted by this Mortgage or any other Loan Document; and
(iii) all costs, expensés and-attorney’s fees incurred by Mortgagee in connection with the
enforcement of this Mortgage aiid/or any Lease; all in such order of priority as Mortgagee may
deem appropriate in its sole discretion.

(c)  Morigagee shail ot be obliged to press any of the rights or claims of
Mortgagor assigned hereby, nor to perfeiin or carry out any of the obligations of the landlord
under any Lease, and Mortgagee assumes no duty or liability whatsoever in connection with or
arising from or growing out of the covenants o Mortgagor in any Lease. This Mortgage shall
not operate to make Mortgagee responsible for the control, care, management or repair of all or
any part of the Security Property, nor shall it operaze’to make Mortgagee liable for (i) the
performance or carrying out of any of the terms or condifisiis of any Lease, (ii) any waste of the
Security Property by any tenant or any other person, (iif) any dangerous or defective condition of
the Security Property, nor (iv) any negligence in the management wnkeep, repair or control of all
or any part of the Seeurity Property resulting in loss or injury or death to any tenant, licensee,
employee or stranger. Mortgagor hereby indemnifies and holds Mortgagze harmless against any
and all liability, loss, claim, damage, costs and attorney’s fees whatsoever which Mortgagee may
or might incur under any [.ease or by reason of this assignment, and against anv and all claims or
demands whatsoever (and any related costs and attorney’s fees) which may bé ssserted against
Mortgagee by teason of any alleged obligations or undertakings on its part ‘o ‘merform or
discharge any of the terms, covenants or agreements contained in any Lease. Nohing herein
contained shall be construed as constituting Mortgagee a trustec or mortgagee in possession.

(d)  Mortgagor hereby represents and warrants to Mortgagee (and shall be
deemed to have represented and warranted to Mortgagee upon and as of the date of delivering to
Mortgagee a copy of each Lease), except as previously or concurrently disclosed to and
approved by Mortgagee in writing: (i) that each such copy delivered (or to be delivered) to
Mortgagee is true, correct and complete; (ii) that Mortgagor is the sole owner of the entire
landlord’s interest in each Lease and has not previously assigned or pledged any Lease or any
interest therein to any person other than Mortgagee; (iii) that all the Leases are in full force and
effect and have not been aliered, modified or amended in any manner whatsoever; (iv) that cach
tenant thereunder has accepted that tenant’s respective premises and is paying rent on a current

9
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basis;. (v) to Mortgagor’s knowledge, that no default exists on the part of such tenants or on the
part of Mortgagor as landlord in their respective performances of the terms, coveénants,
provisions and agreements contained in the Leases; (vi} that no rent has been paid by any of the
tenants for more than one (1) month in advance; (vii) that Mortgagor is not indebted to any
tenant in any manner whatsoever so as to give rise to any right of set-off against or reduction of
the rents payable under any Lease; and (viii) that no payment of rents to accrue under any Lease
has been or will be waived, released, reduced, discounted or otherwise discharged or
compromised by Mortgagor directly or indirectly, whether by assuming any tenant’s obligations
with respect to other premises or atherwise,

(¢)  Mortgagor covenants and agrees ‘with Morigagee that each Lease shall
remain in fuid force and effect irrespective of any merger of the interests of the landlord and
tenant thereunder.

(f) Mortgagor may enter into a proposed Lease (including the renewal or
extension of an existing’ Lease (a “Renewal Lease™)) without the prior wrilten consent of
Mortgagee, provided that (i).mo Event of Default shall exist under this Mortgage and no default
or event of default shall exist‘ider any other Loan Document, and (i) such proposed Lease or
Renewal Lease (A) provides for rental rates and terms comparable to existing local market rates
and terms (taking into account the type and quality of the tenant) as of the date such Lease is
executed by Mortgagor (unless, in the cise of a Renewal Lease, the rent payable during such
renewal, or-a formula or other method t compute such rent, is provided for in the original
Lease), (B) is an arms-length transaction wi'h a bona fide, independent third party tenant, (C)
does not have a materially adverse effect on the walve of the Security Property taken as a whole,
(D) fentionally omitted, and (E) is written oh ke standard form of lease approved by
Mortgagee. All proposed Leases that do not satisfy the roquirenients set forth in this Subsection
7(f) shall be subject to the prior approval of Mortgzgee and its counsel, at Mortgagor's
reasonable expense, which approval will not be withheld, conditioned, or delayed unless based
upon commercially reasonable criteria. Mortgagor shall promptivdeliver to Mor(gagee copies of
all Leases that are entered into pursuant to this Subsectiontogether with Mortgagor’s
certification that it has satisfied all of the conditions of the Subsection.

(@)  Mortgagor (i) shall observe and perform all the obligations imposed upon
the landlord under the Leases and shall not do or permit to be done anything to itnpair the value
of any of the Leases as security for the Obligations; (if) upon request, shall promptiy 'send copies
to Mortgagee of all notices of default which Mortgagor shall send or receive therstader; (iii)
shall enforce all of the material terms, covenants and conditions contained in the Leases upon the
part of the tenant thereunder to be observed or performed: (iv) shall not collect any of the Rents
more than one (1) month in advance (except security deposits shall not be deemed Rents
collected in advance); (v) shall not execute any other assignment of the lessor’s interest in any of
the Leases or the rents; and (vi) shall not consent to any assignment of or subletting under any
Leases without the prior written consent of Mortgagee (except where required by the terms of
such Lease).

(h)  Mortgagor may, without the consent of Mortgagee, amend, modify or

waive the provisions of any Lease or terminate, reduce rents under, accept a surrender of space
under, or shorten the term of, any Leases (including any guaranty, letter of credit or other credit
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supporl with respect thereto) provided that such action (taking into account, in the case of a
termination, reduction in rent, surrender of space or shortening of term, the planned alternative
use of the affected space) does not have a materially adverse effect on the value of the Security
Property taken as a whole, and provided that such Lease, as amended, modified or waived, 1s
otherwise in compliance with the requirements of this Mortgage and any subordination
agreement binding upon Mortgagee with respect to such Lease. A termination of a Lease with a
tenant who is in default beyond applicable notice and grace periods shall not be considered an
action which has a materially adverse effect on the value of the Security Property taken as a
whole. Any amendment, modification, waiver, termination, rent reduction, space surrender or
term shortening that does not satisfy the requirements set forth in this Subsection shall be subject
to the prio:“approval of Mortgagee and ils counsel, at Mortgagor’s expense. Mortgagor shall
promptly deliver to Mortgagee copies of amendments, modification and waivers that are entercd
into pursuant o this Subsection together with Mortgagor’s certification that it has satisfied all of
the conditions of thic Subsection,

(i) MNotwithstanding anything contained herein to the contrary, Mortgagor
shall not, without the ‘priorwritten consent of Mortgagee enter into, renew, extend, amend,
modify, waive any provisious of, terminate, reduce rents under., accept a surrender of space
under, or shorien the term of, «ny Major Lease, or modily any instrument guaranteeing or
providing credit support therefor. (The term “Major Lease” shall mean any Leasc that (i)
providés for rental income representing tventy percent (20%) or more of the total rental income
for the Security Property; (i) covers twealy nercent (20%) or more of the total space at the
Security Property, in the aggregate; or (iii) plovides for a lease term of longer than six (6) years
(including options to renew).

§) Although Mortgagor and Morfga02e intend that this instrument shall be a
present, absolute and unconditional assignment of the 1 <ases and the rents, income, issues and
profits of the Security Property, it is expressly understood an' agreed that so long as no Event of
Default shall exist under this Mortgage and no default or event =" default shall exist under any
other Loan Document, Mortgagor may collect, and is hereby “zrauted a license to collect,
assigned rents, income, issues, and profits for not more than one (1) manth in advance of the
accrual thereof, but upon the occurrence of any such Event of Default'uticer fhis Mortgage or the
occurrence of any default or event of default under any other Loan Document without the need
for notice or demand, the license granted to Mortgagor herein shall automaticaliv/oe revoked and
Mortgagee shall be immediately entitled to possession of the rents, income, issuts and profits,
whether or not Morlgagee enters upon or takes control of the Security Property. Mowtuagee may
apply all rents collected to the Obligations in such order and priority as Mortgagee so elects in its
sole discretion. The tenants under all the Leases are hereby irrevocably authorized to rely upon
and comply with {and shall be fully protected in so doing) any notice or demand by Mortgagee
for the payment to Mortgagee of any rental or other sums which may be or thereafier become
due under the Leases, or for the performance of any of the tenants’ undertakings under the
Leases, and none of them shall have any right or duty to inquire as to whether any default
hercunder or under any other Loan Document shall have actually occurred or is then existing.

(k) Mortgagor has conditionally assigned to Mortgagee by separate agreement
of even date herewith all Leases and rents with respect to the Security Property, which

assignment is in additien to, and cumulative with, the assignment and rights granted to
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Mortgagee herein. Mortgagee shall have the right to approve any Management Agreement with
respect to the Security Property hereafter entered into by Mortgagor, and all managers and
management companies thereby selected by Mortgagor and, upon the occurrence of an Fvent of
Default under this Mortgage or the occurrence of a default or event of default under any other
Loan Document or under the Management Agreement, such Management Agreement may be
ferminated by Mortgagee at no cost to Mortgagee upon prior written notice to the manager under
the Management Agreement. The manager under each existing Management Agreement has
agreed to the foregoing and that its Management Agreement is subject and subordinate in all
respects to this Mortgage. Any Management Agreement hereafter entered into by Mortgagor
shall expressly provide that such Management Agreement may be terminated by Mortgagee at no
cost to Moiigagee upon prior written notice to the manager under the Management Agreement
and that the Management Agreement is subject and subordinate in all respects to this Mortgage.
Mortgagor has heretofore delivered to Mortgagee a true and complete copy of any Management
Agreements affccting the Security Property and any and all amendments or modifications
thereof. Mortgagor-apzees that it will not modify or amend any Management Agreement without
Mortgagee’s prior writtep consent.

8. Further Encuinbrances.

(@)  Mortgagor stieii not grant any other lien, security interest, pledge, deed of
trust, assignment, mortgage or other hypotbzcation on all or any part of the Security Property or
any interest therein nor make any further assignment of the Leases and rentals of the Security
Property without the prior written consent’ of Mortgagee, which Mortgagee may grant or
withhold in its sole discretion; in the event of ai iy such unpermitted hypothecation, being herein
called an “Encumbrance,” Mortgagee shall be entidled -in addition to any other remedy available
to it, to declare the Obligations immediately due and ravable and to foreclose this Mortgage.
Without intending to waive the right to consent grantec-i0 Mortgagee herein, any such other
Encumbrance shall be junior to this Mortgage and to all parmuited tenancies nhow or hereafter
affecting the Security Property or any portion thereof and slizil be subject to all renewals,
extensions, modifications, releases, interest rate increases, [viwr¢ advances, changes or
exchanges permitted by this Mortgage, all without the joinder ‘cr consent of such junior
lienholder, secured party, pledgee, or mortgagee or assignee and wiihout-any obligation on
Mortgagee’s part to give notice of any kind thereto. Mortgagor shall mainiain’in. good standing
any other Encumbrance to secure debt affecting any part of the Security Properiy from time to
time and shall not commit or permit or suffer to occur any default thereundei. nor shall
Mortgagor accept any future advance under or modify the terms of any such Encumbrauce which
may then be superior to the lien of this Mortgage. Except for encumbrances. permitted by
Mortgagee, and except for the lien of real estate taxes not then due and payable, Mortgagor shall
not commit or permit or suffer to occur any act or omission whereby any of the security
represented by this Mortgage shall be impaired or threatened, or whereby any of the Security
Property or any interest therein shall become subject to any attachment, judgment, lien, charge or
other encumbrance whatsoever, and Mortgagor shall immediately causc any such attachment.
Judgment, lien, charge or other encumbrance to be discharged, bonded, insured over by
Mortgagee’s title insurer, or transferred to other security. Mortgagor shall not directly or
indirectly do anything or take any action which might prejudice any of the right, title or interest
of Mortgagee in or to any of the Security Property or impose or create any direct or indirect
obligation or liability on the part of Mortgagee with respeet to'any of the Security Property,
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(b)  Mortgagor will comply with and will punctually perform all of the
covenants, agreements and obligations imposed upon it or the Security Property under the
Permitted Exceptions in accordance with the terms, provisions and conditions contained therein,
including, without limitation, Mortgagor’s obligation to pay all amounts secured, evidenced or
required thereby. Mortgagor will not modify or permit any modification of any of the Permitted
Exceptions without the prior written consent of Mortgagee.

9, Prohibited Transfers. Mortgagor shall not cause or permit or suffer to occur any
of the following events (a “Disposition™) without the prior written consent of Mortgagee, which
Mortgagee may grant or withhold in its sole discretion, and if any of the same shall occur
without sueh consent, then Mortgagee shall have the right, in addition to any other remedies
available'to-it, to declare the Obligations immediately due and payable and to foreclose this
Mortgage: (a)ilall or any portion of the legal or equitable or beneficial title to all or any portion
of the Security Ploretty or any interest therein shall in any manner whatsoever be sold, conveyed
or transferred, either valuntarily or by operation of law; or (b) in the case of any portion of the
Security Property directiy or indirectly owned by a corporation (or a partnership or joint venture
or limited liability company or trust or other business entity), if any stock or partnership interest
or joint venture interest or-member interest or beneficial interest in such owner shall be
transferred (whether among the then existing partners, stockholders, members or other beneficial
owners, or otherwise), or if’ such stock or partnership interest, joint venture interest, member
interest, or beneficial interest shall be 4ssigned, pledged, hypothecated, mortgaged or otherwise
encumbered.

Mortgagor agrees to previde to Mortgagee its written request for Mortgagee’s consent to
any Disposition or Encumbrarice at least sixty (60) amys prior to such proposed Disposition or
Encumbrance. If a proposed Disposition entails an assutaption of the Loan, then the sixty (60)
day period will commence upon Mortgagee’s receirt of its completed Mortgage Loan
Assumption Application with all required items. Tt is expressly ‘agreed that, in connection with
determining whether to grant or withhold consent to any Lisposition or Encumbrance, the
determination made by Mortgagee shall be conclusive and Mortgagée inay require as conditions
to granting such consent (1) an increase in the rate of intérest payable under the Note, (2)
payment to Mortgagee of a transfer fee, (3) payment of Mortgagee’s réasonable attorneys’ fees
in connection with such Disposition or Encumbrance, and/or (4) the express assumption of the
payment of the indebledness and performance of the Obligations by the pariy w whom such
Disposition will be made (with or without, in Mortgagee’s sole discretion, “the release of
Mortgagor from lability for such Obligations).

The following transfers shall not be in violation of this Section 9: (1) a transfer as the
result of the death of an Obligor who is a natural person, provided that a transferce acceptable to
Mortgagee assumes the liability of the decedent with respect to the Loan within 90 days of the
person’s death; (ii) involuntary conveyances that are removed or reconveyed within 90 days; and
(iii) public utility easements for the benefit of the Security Property.

Notwithstanding the foregoing, if there is not then existing an Event of Default under this
Mortgage and there are no conditions existing which but for the passage of time and/or the
giving of notice would constitute an Bvent of Default, Mortgagee agrees to provide its written
consent to the transfer of a membership interest in Mortgagor to a IF amily Member (defined as a
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member’s parents, spouse, siblings, children and grandchildren) or to a trust for the benefit of a
Family Member, provided that (i) if the transfer is to a trust, the trustee must be a Family
Member without a legal disability or a natiorial bank with trust powers; (ii) there is no change in
management; (iii) none of the existing Obligors under the Loan Documents is released from
liability; (iv) any individual transferee is not under a legal disability and is determined by
Mortgagee to be financially capable; (v) prior to the transfer, Mortgagee is furnished such
documentation as is reasonably required by Mortgagee to evidence that such transfer 1s permitted
hereunder; and (vi) Mortgagor pays o Mortgagee a reasonable review fee, not to exceed
$2,500.00, and all expenses related to the transfer, including but not by way of limitation, the
fees and expenses of Mortgagee’s attorneys.

Notwithstanding the foregoing, transfers of membership interests i Mortgagor or
ownership interests in an entity partner of Mortgagor will be permitted; provided that: (i) the
Obligations are <urient and not in default of any kind at the time of the transfer, (i} the transfer
does not in any maaner constitute or result in a conveyance or other disposition of an interest in
the Security Property, (i1i) none of the existing Obligors under the loan documents are released
from liability under their respective guaranty or indemnity obligations unless specifically granted
by the Mortgagee in ifs sole“discretion based upon commercially reasonable criteria, (iv) any
individual transferee is not under 4 lejzal disability, (v) thirty (30) days prior to consummation of
the transfer Mortgagee is furnished with documentation acceptable to Mortgagee evidencing the
transfer, (vi) following the transfer Lecn J, Harris continues to own, either directly or indirectly
through intermediaries, a controlling intersst in Mortgagor, {vii) following the transfer Leon J.
Harris controls the management of Mortgagor and any managing entity partner of Mortgagor,
and (viii) Mortgagee will be paid.a review fee o ndt more than $2,500.00, as well as reasonable
atterney’s fees and costs.

Notwithstanding the foregoing, Mortgagee will allow a one-time transfer of the Security
Property with all terms of the Note otherwise remaining the same, if the following conditions are
satisfied: (1) the Obligations are current and not in default of any xind at the time of transfer; (2)
Mortgagee receives at least sixty (60) days prior written notice of s1éh transfer, which sixty (60)
day period will commence upen Mortgagee’s receipt of its cempleted Mortgage Loan
Assumption Application with all required items; (3) the transferee-demonstrates financial
credentials, creditworthiness, and management ability acceptable to Mortgagee in its sole
discretion; (4) Mortgagee receives a transfer fee equal to one percent of the ouistanding balance
of the Obligations; (5) the structure of the transaction, including the form” 4f" purchasing
transferee entity, secondary financing (if any), third party guarantées and indemnificadons and
other fundamental matters, is acceptable to Mortgagee in its sole discretion; (6) the transferec
executes an environmental certificate and indemnity agreement in form and content satisfactory
to Mortgagee; (7) the transferce executes an assumption agreement and such other
documentation reasonably requested by Mortgagee to evidence such transfer and to preserve and
continue the security interests of Mortgagee in the Security Property and other collateral for the
Obligations, in form and substance satisfactory to Mortgagee in Mortgagee’s sole discretion; {8)
the transferee executes an indemnity agreement protecting Mortgagee against loss or damage
because of the Security Property’s failure to comply with applicable laws and governmental
regulations, including those pertaining to access of handicapped or disabled persons; and (9)
Mortgagee receives payment of all taxes, costs and expenses incurred in connection therewith,
including Mortgagee’s attorneys’ fees.
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10.  Further Assurances. From time to time and on demand, Mortgagor shall
execute and deliver to Mortgagee (and pay the costs of preparing and recording) any further
instruments required by Mortgagee to reaffirm, correct or perfect the evidence of the Obligations
secured hereby and the lien and security interest of Mortgagee in all the Security Property and all
additions. replacements and proceeds, including but not limited to mortgages, security
agreements, financing statements, assignments and renewal and substitution notes.

1. Estoppel Letters and Information. Within three (3) days after request in person
or within five (5) days after request by mail, Mortgagor shall furnish to Mortgagee a. written
statement, duly acknowledged, of the amount of principal and interest and other sums then owing
on the Obligations and whether any offsets, counterclaims or defenses exist against the
Obligations.~ Mortgagor shall promptly furnish to Mortgagee any financial or other information
regarding Modigagor or the Security Property required by any Loan Document or which
Mortgagee may eosonably request from lime to time.

12. Notices.” Whenever Mortgagor or Mortgagee is obliged to give notice to the
other, such notice shatl“ve in writing and shall be given personally, by an overniglit courier
which provides for a returni-recipi or by prepaid certified mail (return receipt requested), in
which latter case notice shall be déemed effectively made when the receipt is signed or when the
attempted initial delivery is refused et cannot be made because of a change of address of which
the sending party has not been notified, Ay notice to Mortgagee shall be addressed to the
attention of a Vice President or higher oiiicer. Until the designated addresses are changed by
notice given in accordance. with this Section, otize to either party shall be sent to the respective
address set forth on the first page of this Mortgage.

13. Default. At Mortgagee’s option, all of 1z principal and interest and other sums
sccured by this Mortgage shall immediately or at any lirae- thereafter become due and payable
without notice to any Obligor, and Mortpagee shall immediately have all the rights accorded
Mortgagee by law and hereunder to foreclose this Mortgape er otherwise to enforce this
Mortgage and the security interests evidenced hereby and any oined Toan Document, upon the
occurrence of any of the following defaults (an “Event of Default™):” (a) failure to pay any sum
due under any Loan Document and the expiration of the grace period (ifany) provided therein;
or (b) failure to pay any tax, assessment, utility charge, or other charge ‘agalnst the Security
Property or any part thereof as and when required by this Mortgage; o &) any waste,
impairment, abandonment, deterioration, removal, demolition, material alterationcr ¢nlargement
ol any existing Improvements, or the commencement of construction of any new Improvements,
in either case without the prior written consent of Mortgagee, which Mortgagee may grant or
withhold in its sole discretion; or (d) failure to keep in force the policies of insurance required by
this Mortgage or any other Loan Document; or (¢) Mortgagor’s failure or refusal 10 provide any
estoppel certificate within the time required by this Mortgage: or (f) any unpermitted
Encumbrance or Disposition (whether voluntary or by operation of law), conveyance or further
encumbering of all or any part of the Security Property or any interest therein, or the additional
assignment of all or any part of the rents, income or profits arising therefrom; or (g) Mortgagor’s
failure to remove any involuntary lien on the Security Property or any part thereof within twenty
(20} days after its filing, or the filing of any suit against the Security Property upon any claim or
lien other than this Mortgage (whether superior or inferior to this Mortgage); or (h) Mortgagor’s
failure to comply within ten (10) days with a requirement, order or notice of violation of a law,
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ordinance, or regulation issued or promulgated by any political subdivision or governmental
department claiming jurisdiction over the Security Property or any operation conducted on the
Security Property (or, if such order or notice provides a time period for compliance, Mortgagor’s
failure to comply within such period), or, in the case of a curable noncompliance requiring
longer than the applicable time period for its cure, Mortgagor’s failure to commence to comply
with said order or notice within said period or failure thereafter to pursue such cure diligently to
completion: or (i) the issuance of any erder by the state in which the Security Property is located,
or any subdivision, instrumentality, administrative board or department thereof, declaring
unlaw{ul or suspending any operation conducted on the Security Property; or () if any
representation, warranty, atfidavit, certificate or statement made or delivered to Mortgagee by or
on behalf of any Obligor from time to time in connection with the Obligations or this Mortgage
or any otneiL,0an Document shall prove false, incorrect or misleading in any respect deemed
material by ‘Moitgagee; or (k) the dissolution or merger or consolidation or termination of
existence of any OFligor, or the failure or cessation or liquidation of the business of any Obligor,
or if the person(s) controlling any Obligor which is a business entity shall take any action
authorizing or leading 4o'the same; or (I} any default by any Obligor in the payment of any
indebtedness for borrewed money (whether direct or contingent and whether niatured or
accelerated) to Mortgagee, ‘o1 if any Obligor shall become insolvent or unable to pay such
Obligor’s debts as they become due; or {m) the disposition or transfer of exchange of all or
substantially all of any Obligor’s asseis for less than fair market value, or the issuance of any
levy, attachment, charging order, garnishiaent or other process against the Security Property, or
the filing of any lien against the Security Property {and the expiration of any grace period
provided in any Loan Document for the discharge of such lien); or (n) if any Obligor shall make
an assignment for the benefit of creditors, file a/petition in bankruptey, apply to or petition any
tribunal for the appointment of a custodian, receiver,intervenor or trustee for such Obligor or a
substantial part of such Obligor’s assets, or if any Obligo: shall commence any proceeding under
any bankruptcy, arrangement, readjustment of debt, dissslition or liquidation law or statute of
any jurisdiction, whether now or hereafter in effect, or if ary Chligor shall by act or omission
approve, consent to or acquiesce in the filing of any such petiton or application against such
Obligor or the appointment of any such custodian, receiver, iitefvenor or trustee or the
commencement of any such proceeding against such Obligor or the entry, of an order for relief
with respect to such Obligor, or if any such petition or application shall have been filed or
proceeding commenced against any Obligor which remains undismissed [or thirty (30) days or
more or in which an order for relief is entered, or if any Obligor shall” suffer any such
appointment of a custodian, receiver, intervenor or trustee to continue undischar ged for thirty
(30) days or more; or (o) if any Obligor while insolvent shall have concealed, transferred,
removed, or permitted to be concealed or transferred or removed, any part of such Obligor’s
property with intent to hinder, delay or defraud any of such Obligor’s creditors, or if any Obligor
shall have made or suffered a transfer of any of such Obligor’s propetties which may be invalid
under any bankruptey, fraudulent conveyance, preference or similar law, or if any Obligor while
msolvent shall have made any transfer of such Obligor’s properties to or for the benefit of any
creditor at a time when other creditors similarly situated have not been paid; or (p) Mortgagor’s
failure to provide the documents required by Section 29 after 15 days” written notice; or (q) the
existence of any uncured default under any Encumbrance affecting any part of the Security
Property then encumbered by this Mortgage (in the case of a default for which such
Encumbrance provides a grace period, if the default remains uncured after the expiration of that
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grace period), or Mortgagor’s acceptance of any future advance under, or modification of the
terms of, any such Encumbrance which may then be superior to the lien of this Mortgage; or (r)
Mortgagee’s election to declare the Obligations due and payable under the provisions of any
other Loan Document; or (s) any default in the observance or performance of any other covenant
or agreement of any Obligor in this Mortgage or any other Loan Document, the occurrence of
any other event prohibited by the terms of this Mortgage or any other Loan Document, or the
viclation of any other provision of this Mortgage or any other Loan Document; or (f)
Mortgagor’s recordation of any notice limiting the amount of future advances. that may be
secured by this Mortgage. Provided that Mortgagee’s rights and intetests in the Security
Property are not in immediate jeopardy and that the Event of Default is reasonably subject to
cure and igiot willful or intentional, Mortgagor will have a period of 30 days following receipt
of written novee by Mortgagee to cure any Event of Default specified in subsections (b), (c), (e),
(2). (h), (1), (kJ, 0m), (p). or (s) above. Such period will be extended up to an additional 60 days
so long as Mortgagor is diligently pursuing cure. No consent or waiver expressed or implied by
Mortgagee with respect-to any default under this Mortgage shall be construed as a consent or
waiver with respect to any further default of the same or a different nature; and no consent or
waiver shall be deemed or gonstrued to exist by reason of any curative action initiated by
Mortgagee or any other course a1 conduct or in any other manner whatsocver except by a writing
duly executed by Mortgagee, and thzn only for the single occasion to which such writing is
addressed. In order to declare the Obfinations due and payable because of Mortgagor’s failure to
pay any tax, assessment, insurance premiuni, charge, liability, obligation or encumbrance upon
the Security Property as required by this Mortoage, or because of any other default, Mortgagee
shall not be required to pay the same or to advance funds to cure the default, notwithstanding
Mortgagee's option under this Mortgage or any ather Loan Document to do so; no such payment
or advance by Mortgagee shall be deemed or constized-a waiver of Mortgagee’s right to declare
the Obligations due and payable on account of such failire or other default.

14. Advances by Mortgagee. In the event of an defpult in the performance of any
of Mortgagor’s covenants or agreements contained in this Migrtgage or any other Loan
Document or the violation of any term thereof, Mortgagee shall have the right (but in no event
the obligation) at its option to cure the default or take any other' action Mortgagee deems
necessary or desirable to protect its security (including without limitation the payment of any
laxes, assessments, insurance premiums, charges, liens or encumbrances requred of Mortgagor
under this Mortgage), without thereby waiving any rights or remedies otherwise available to
Mortgagee. If Mortgagee shall elect to advance at any time any sum(s) for the protection of its
security or for any other reason permitted or provided by any of the terms of this Mortgage or
any other Loan Document, then such sum(s) shall be deemed Obligations, shall be repaid by
Mortgagor on demand, shall be secured by this Mortgage and shall bear interest until paid at the
lesser of the non=default interest rate provided for in §2 of the Note plus five percent (5%) per
annum, or at the highest rate allowed by applicable law, commencing on the date they are
advanced by Mortgagee. Mortgagee's lien on the Security Property for such advances shall be
superior to any right or title to, interest in, or claim upon all or any portion of the Security
Property junior to the lien of this Mortgage.

15.  Receiver. In addition to all other remedies herein provided for, Mortgagor agrees
that upon the occurrence of an Event of Default, the Mortgagee shall, as -a matter of right, be
entitled to an ex parte appointment of a receiver or receivers for all or any part of the Security
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Property without notice and without regard to the value of the Security Property or the solvency
of any person or persons liable for the payment of the indebtedness secured hereby, and
Mortgagor does hereby consent to the appoinument of such receiver or receivers, waives any and
all defenses to such appointment and agrees not to oppose any application therefor by the
Mortgagee, but nothing herein is to be construed to deprive the Mortgagee of any other right,
remedy or privilege it may now have under the law to have a receiver appointed; provided,
however, that the appointment of such receiver, trustee or other appointee by virtue of any court
order, statute or regulation shall not impair or in any manner prejudice the rights of the
Mortgagee to receive payment of the rents and income.. Any money advanced by the Mortgagee
in connection with any such receivership shall be a demand obligation owing by Mortgagor to
the Mortgagee and shall bear interest from the date of making such advancement by the
Mortgagee uotil paid at the Default Rate provided in the Note and shall be a part of the
Obligations and shall be secured by this Mortgage and by every other instrument securing the
Obligations. Th< receiver or his agents shall be entitled to enter upon and take possession of any
and all of the Security Property. The receiver, personally or through its agents or attorneys, may
exclude Mortgagor and its agents, servants and employees wholly from the Security Property and
have, hold, use, operate; man=ge and control the same and each and every part thereof, and keep
insured. the properties, equipmieit and apparatus provided or required for use in connection with
the business or businesses operatéd on the Security Property, and make all such necessary and
proper repairs, renewals and replacerients and all such useful alterations, additions, betterments
and improvements as the receiver may dezri judicious. Such receivership shall, at the option of
the Mortgagee, continue untif full payment of all sums, hereby secured, then due and payable or
until title to the Secwrity Property shall have passed by foreclosure sale under this Mortgage and
the period of redemption, if any, shall have expir:d

16. Remedies,

(@) Upon the occurrence of an Event of Default, the remedies available to
Mortgagee shall include, but not necessarily be limited to, any vne-or more of the following:

(1) Mortgagee may declare the entire unpaii balance of the Note and
all accrued interest thereon, together with the prepayment premium (as defined in the
Note), immediately due and payable without further notice;

(i)  Mortgagee may take immediate possession of the Security
Property or any part thereof (which Mortgagor agrees to surrender to Murtgagee) and
manage, control or lease the same to such person or persons and at such rental as it may
deem proper and collect all the rents, issues and profits therefrom, mecluding those past
due as well as those thereafter accruing, with the right in the Mortgagee to cancel any
lease or sublease for any cause which would entitle Mortgagor to cancel the same; to
make such expenditures for maintenance, repairs and costs of operation as it may deem
advisable: and after deducting the cost thereof and a commission of five (5%) percent
upon the gross amounts of rents collected, to apply the residue to the payment of any
sums which are unpaid hereunder or under the Note. The taking of possession under this
sub-Section shall not prevent concurrent or later proceedings for the foreclosure sale of
the Security Property as provided elsewhere herein;
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(iii)  Mortgagee shall have the right to foreclose this Mortgage and in
case of sale in action or proceeding to foreclose this Mortgage. the Mortgagee shall have
the right to sell the Security Property covered hereby in parts or as an entirety. It is
mntended hereby to give to the Mortgagee the widest possible discretion permitted by law
with respect to all aspects of any such sale or sales;

(iv)  Without declaring the entire unpaid principal balance due, the
Mortgagee may foreclose only as to the sum past due, without injury to this Mortgage or
the displacement or impairment of the remainder of the lien thereof, and at such
foreclosure sale the Security Property shall be sold subject to all remaming items of
indchtedness; and Mortgagee may again foreclose, in the same manner, as often as there
may beany sum past due;

(v)  Mortgagor hereby waives any appraisement before sale of any
portion of thic Security Property, commonly known as appraisement laws, the benefit of
any laws now .0 hereafter enacted which in any way may extend the time for
enforcement of the collection of the indebtedness secuired hereby or creating or extending
any period of redemptispdrom any sale'made in collecting said indebtedness, commonly
known as stay laws and sedemption laws, all rights of marshaling in the event of
foreclosure of any lien or seeprity interest created by this Mortgage; without limiting the
generality of the foregoing, Moiigagor hereby relcases and waives, to the fullest extent
permitted by law, any and all nigiis of reinstatement and redemption provided in the
Illinois Mortgage Foreclosure Law; and

(vi)  The Note provides that in the event the Mortgagee accelerates the
debt secured hereunder because of Mortgagor's: default, including the unauthorized
transfer sale or assignment of the Security Propirty as specified in Section 9 above,
Mortgagee shall be entitled to the prepayment premiuri (as defined in the Note) as agreed
liquidated damages to compensate the Mortgagee heresi for its failure to receive the
stated interest rate yield for the stated term of the Note.

(b)  Mortgagor expressly agrees on behalf of itself, its successors and assigns
and any future owner of the Security Property, or any part thereof or interest theiein as follows:

(i) All remedies available to Mortgagee with respect 10 this Mortgage
shall be cumulative and may be pursued concurrently or successively. Ne delay by
Mortgagee in excreising any such remedy shall operate as a waiver thereof or preclude
the exercise thereof during the continuance of that or any subsequent default;

(i1} The obtaining of a judgment or decree on the Note, whether in the
State of Illinois or elsewhere, shall not in any manner affect the lien of this Mortgage
upon the Security Property covered hereby, and any judgment or decree so obtained shall
be secured hereby to the same extent as said Note is now secured,;

(i11)  Inevent of any foreclosure sale hereunder, all net proceeds shall be
available for application to the indebtedness hereby secured whether or not such proceeds
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may cxceed the value of the Security Property for recordation tax, mortgage tax,
insurance or other purposes; and

(iv)  The only limitation upon the foregoing statements as to the
exercise of Mortgagee’s remedies is that there shall be but one full and complete
satisfaction of the indebtedness secured hereby.

(c)  Mortgagee shall be entitled to enforce payment and performance of any
indebtedness or obligations secured hereby and to exércise all rights and powers under this
Martgage or the Note secured hereby or under any other agreement or any laws now or hereafter
in force, noftwithstanding some or all of the said indebtedness and obligations secured hereby
may now<or.ereafier be otherwise secured, where by mortgage, deed or trust, pledge, lien,
-assignment or stherwise. Neither the acceptance of this Mortgage nor its enforcement shall
prejudice or in any manner affect Mortgagee’s right to realize apon or enforce any other security
now or hereafter held 5y Mortgagee, it being agreed that Mortgageé shall be entitled to enforce
this Mortgage and any_other security now or hereafter held by Mortgagee in such order and
manner as Mortgagee muy in its absolute discretion determine. No remedy herein conferred
upon or reserved by Mortgages iz intended to be exclusive of any other remedy herein or by law
provided or permitted, but each siia'l be cumulative and shall be in addition to every other
remedy given hereunder or now Gr-bsseafter existing at law or in equity or by statute. Every
power or remedy given to Mortgagee urto, which it may be otherwise entitled, may be exercised,
concurrently or independently from time4i-time and as often as may be deemed expedient by
Mortgagee and it may pursue inconsistent remédies.

17, No Jury Trial. Mortgagee, Mortgazor and each Obligor hereby severally,
voluntarily, knowingly and intentionally WAIVE ANY AND ALL RIGHTS TO TRIAL BY
JURY in any legal action or proceeding arising under orn connection with this Mortgage or any
other Loan Document or concerning the Obligations and/or thy Security Property or pertaining to
any transaction related to or contemplated in this Mortgage, regardless of whether such action or
proceeding concerns any contractual or tortious or other claini - Each Obligor severally
acknowledges that this waiver of jury trial is a material inducementAs Mortgagee in extending
the credit described herein, that Mortgagee would not have extended such =redit without this jury
trial waiver, and that such Obligor has been represented by an attorney or has had an opportunity
to consult with an attorney regarding this Mortgage and understands the legal eifect of this jury
{rial waiver. .

18.  Fees and Expenscs. Mortgagor shall pay any and all reasonable and actual COsts,
expenses and attorney’s fees incurred by Mortgagee (regardless of whether in connection with
any action, proceeding or appeal) to sustain the lien of this Mortgage or its priority, to protect or
enforce any of Mortgagee’s rights under this Mortgage or under any other Loan Document, to
recover any indebtedness secured hereby, to contest or collect any award or payment in
connection with the taking or condemnation of all or any part of the Security Property, or for any
title: examination or abstract preparation or appraisal or title insurance policy relating to the
Security Property, and all such sums shall bear interest, shall be paid and shall be secured as
provided in Section 14,
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19.  Condemnation. I[mmediately upon oblaining knowledge of the institution or
pending institution of any proceedings for the condemnation of the Securily Property or any
portion thereof, Mortgagor shall notify Mortgagee thereof. Mortgagee may participate in any
such proceedings and may be represented thetein by counsel of its selection, and Mortgagor will
deliver to Mortgagee all instruments requested by Mortgagee from time to time to permit or
facilitate such participation. In the event of any such condemnation proceedings, the award or
compensation payable is hereby assigned to and shall be paid to Mortgagee, and Mortgagee shall
not be obligated to question the amount of any such award or compensation. At Mortgagee’s
option, all or any portion of the award or compensation shall be applied toward payment of the
Obligations (in any order of priority Mortgagee may deem apprapriate in its sole discretion) or
shall be dishursed to Mortgagor from time to time for the restoration of the Security Property in
the same inasper as disbursements under a construction loan; Morlgagee shall not be obligated to
see to the propzr application by Mortgagor of any such disbursement. Notwithstanding any such
condemnation awarl or compensation or the rate of interest payable thereon, Mortgagor shall
continue (0 pay iniersst on the Obligations except to the extent that Mortgagee shall have
actually received and azp'ied the award or compensation against the Obligations. If all of the
Security Property is so taken but the award or compensation is insufficient to pay the Obligations
in full, then at Mortgagee’s optirit the unpaid balance shall be immediately due and payable.

20.  Documentary Stamps-and Intangible Taxes, If at any time the state in which
the Security Property is located shall Gewermine that an intangible tax, documentary tax or other
similar tax shall be paid in connection 4ith this Mortgage is insufficient or that additional
intangible or other tax should be paid, then Mortgagor shall pay for the same, together with any
interest. or penalties imposed in connection wi‘h)such determination, and Mortgagor hereby
agrees to indemnify and hold Mortgagee harmless  therefrom. If ary such sums shall be

advanced by Mortgagee, they shall bear interest, shall‘be raid and shall be secured as provided in
Section 14,

21.  No Shift of Taxes. If any federal, state or local’law shall hercafier be enacted
which (a) for the purpose of ad valorem taxation shall deduct the amnount of any lien from the
value of real property, or (b) shall impose on Mortgagee the payment of all or any part of the
taxes or assessments or charges required to be paid hereunder by Mortgagor, or (¢) shall change
in any way the laws for the taxation of mortgages, deeds of trust or debte sesured thereby or
Mortgagee’s interest in the Security Property, or shall change the manner of cailecting such
taxes, so as to affeet this Mortgage or the debt secured hereby or the holder therest) then upon
demand Mortgagor shall pay such taxes or assessments or charges imposed on Mortzagee or
shall reimburse Mortgagee therefor; provided, however, that if in the opinion of Mortgagee’s
counsel the requirement that Mortgagor make such payments might be unlawful or might result
in the imposition of interest in excess of the maximum lawful rate, then Mortgagee shall have the
right to declare the Obligations to be due and payable ninety (90) days after notice thereof to
Mortgagor.

22.  Uniform Commercial Code. This Mortgage is a “security agreement” and
creates a “security interest” in favor of Mortgagee as a “secured party” with respect to all
property included in the Security Property which is covered by the Uniform Commercial Code,
including but not limited to the Tangible Property and Intangibles. Upon default under this
Mortgage or any other Loan Document, Mortgagee may at its option pursue any and all rights
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and remedies available 1o a secured party with respect to any portion of the Security Property so
covered by the Uniform Commercial Code, or Mortgagee may at its option proceed as to all or
any part of the Security Property in accordance with Morlgagee’s rights and remedies in respect
of real property to the extent permitted by law. Mortgagor and Mortgagee agree that the mention
of any portion of the Security Propeity in a financing statement filed in the records normally
pertaining lo personal property shall never derogate from or impair in any way their declared
intention that all items of Tangible Property described in this Mortgage are part of the real estate
encumbered hereby to the fullest extent permitted by law, regardless of whether any such item is
physically attached to the Improvements or whether serial numbers are used for the betier
identification of certain items of Tangible Property. Specifically, the mention in any such
financing statement of (a) the rights in or the proceeds of any insurance policy, (b) any award in
eminent doniain proceedings for a taking or for loss of value, (c) Mortgagor’s interest as lessor in
any present or fwure Lease or right to income growing out of the use or occupancy of the Land
or Improvements; whether pursuant to Lease or otherwise, or (d) any other item included in the
definition of the Security Property shall never be construed to alter any of the rights of
Mortgagee as determined by this Mortgage or to impugn the priority of Mortgagee’s lien and
security interest with respect to the Security Property: such mention in a financing statement is
declared to be for the protection of Mortgagee in the event any courl shall hold that notice of
Mortgagee’s priority of interest with respect to any such portion of the Security Property must be
filed in the Uniform Commercial Code records in order to be effective against or to take priority
over any particular class of persons, inciucing but not limited to the federal government and any
subdivision or instrumentality of the federal government.

23.  Payments to Mortgagee. Any payment made in accordance with the terms of the
Loan Documents by any person at any time liable for ths payment of the whole or any part of the
Obligations, by any subsequent owner of the Security r'roperty, or by any other person whose
interest in the Security Property might be prejudiced in'tiie event of a failure to make such
payment (or by any partner, stockholder, member, manager, officer or director of any such
person), shall be deemed, as between Morigagee and all such persasis who at any time may be so
liable or may have an interest in the Security Property, to have beer'tnade on behalf of all such
persons. Mortgagee’s acceptance of any payment which is less than 1i 1l rayment of all amounts
then due and payable to Mortgagee, even if made by one other than the person liable therefor,
shall not constitute a waiver of any rights or remedies of Mortgagee.

24.  Consent to Changes. Mortgagor consents and agrees that, at any time and from
time to time without notice, (a) Mortgagee and the owner(s) of any Tangible Propeity then
securing the Obligations may agree to release, increase, subordinate, change, substitute or
exchange all or any part of such Tangible Property, and (b) Mortgagee and any person(s) then
primarily Hable for the Obligations may agree to renew, extend or compromise the Obligations in
whole or in part or to modify the terms of the Obligations in any respect whatsoever. Mortgagor
agrees that no such release; subordination, increase, change, substitution, exchange, renewal,
extension, compromise or modification, no sale of the Security Property or-any part thereof, no
forbearance on the part of Mortgagee, nor any other indulgence given by Mortgagee (whether
with or without consideration) shall relieve or diminish in any manner the liability of any
Obligor, nor adversely affect the priority of this Mortgage, nor limit or prejudice or impair any
right or remedy of Mortgagee. All Obligors and all those clai ming by, through or under any of
them hereby jointly and severally waive any and all right to prior notice of, and any and all
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defenses or claims based upon, any such release, subordination, increase, change, substitution,
exchange, rencwal, extension, compromise, modification, sale, forbearance or indulgence.

25.  Governing Law. This Morigage shall be governed by, and construed and
enforced in accordance with, the laws of the State of Illinois, excepting only that federal law
shall govern to the extent it may permit Mortgagee to charge, from time to time, interest on the
Obligations at a rate higher than may be permissible under applicable law.

26.  No Usury. All amounts paid on the Obligations which are deemed interest shall,
for the purpose of the calculation provided for herein, be deemed and considered 1o be spread
over the entjre period from the date hereof to the date of final payment of the Note. In no event
shall any sgrexd to ot actual exaction charged, reserved or taken as an advarice or forbearance by
Mortgagee as cansideration for the Obligations exceed the limits (if any) imposed or provided by
the law applicauiz"from time to time to the Obligations for the use or detention of money or for
forbearance in secking its collection; Mortgagee hereby waives any right to demand any such
excess. In the event that/ine interest provisions of the Loan Documents or any exactions required
thereunder shall resuit at-iiy time or for any reason in an effective rate of interest that transcends
the maximum interest rate paritied by applicable law (if any), then without further agreement
or notice the obligation to be fulfilied shall automatically be reduced to such limit and all sums
received by Mortgagee in-excess 6E-these lawfully collectible as interest shall be applied against
the principal of the Obligations immctiately upon Mortgagee’s receipt thereof, with the same
force and effect as though the payor had spcifically designated such extra sums to be so applied
to principal and Mortgagee had agreed to dccept such extra payment(s) as a premium-free
prepayment or prepayments.

27.  Severability.  Any provision of {is. Mortgage which is prohibited or
unenforceable in any jurisdiction shall, as to such jurisdiction only, be ineffective only to the
extent of such prohibition er unenforceability without invaiidating the remaining provisions
hereof or affecting the validity or enforceability of such provision/in any other jurisdiction,

28.  Inspection and Watchmen. Mortgagee and ary persons authorized by
Mortgagee shall have the right, from time to time at the discretion of Morlgagee, to enter and
inspect the Security Property. At any time after default under the terms of tus Mortgage or any
other Loan Document, if any of the Improvements or Tangible Property shail o2 xnprotected or
unguarded, or i’ any of the Improvements shall be allowed to remain vacant or desssted, then at
its option Morigagee may employ watchmen for the Security Property and expend a1y monies
deemed necessary by Mortgagee to protect the same from waste, vandalism and other hazards,
depredation or injury, and any sums expended by Mortgagee for such purpose shall bear interest,
shall be paid and shall be secured as provided in Section 14.

29.  Operating and Financial Statements. Mortgagor-will keep accurate books and
records in accordance with accounting principles consistently applied in which full, true and
correct entries shall be promptly made as to all operations on the Security Property. Within 90
days after the end of each fiscal year, Mortgagor will furnish Mortgagee with annual operating
statements covering the Secunity Property, together with a rent roll, all certified by a principal of
Mortgagor, and all in form satisfactory to Mortgagee. Notwithstanding the foregoing, if
Mortgagee deems it necessary due to circumstances involving the Loan, Mortgagee may require
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the operating statements more than once a year, In addition, within thirty (30) days of
Mortgagee’s request, Mortgagor will supply Mortgagee with cutrent financial statements of
Mortgagor and/or key principals of Mortgagor and/or ‘guarantors and indemnitors: who have
executed a guaranty or indemnity agreement in connection with the Loan, for Mortgagee’s
review. Mortgager-shall be charged a processing fee of Five Hundred Dollars ($500.00) for the
failure to provide any of the foregoing within the prescribed time period; provided, however, that
Mortgagee shall give Mortgagor fifteen (15) days’ written notice and opportunity to provide the
foregoing before imposing such fee. Mortgagor's failure to provide any of the foregoing within
the prescribed time period shall constitute an Event of Default under this Mortgage.,

30. . Indemnity. In the event Mortgagee shall be named as a party to any lawsuit
brought at’asy time against Mortgagor or with respect to the Security Property or this Mortgage
or the Obligatiops, or if any claim shall be made against Mortgagee in connection with the
Security Properry, then regardless of the merits of such lawsuit Mortgagor shall defend
Mortgagee and indenmify and hold Mortgagee fully harmless from any and all claims, demands,
damages, liabilities, judzments, penalties, losses, costs, expenses and attorney's fees arising out
of o resulting from any-sich lawsuit or any appeal in connection therewith,

3. No Partnership, Moitgagor and Mortgagee hereby acknowledge and agree that
Mortgagee is not, has never beer, and shall not be deemed a partner or joint venturer of
Mortgagor or any other Obligor with réspect.to the Security Property, and that the relationship of
Mortgagee to said parties is, has always‘ieen, and shall continue to be strictly the role of a
lender.  Morigagor hereby (a) waives ard welinquishes any and all claims, demands,
counterclaims and/or defenses alleging the existénse of any partriership, joint venture or other
fiduciary or special relationship between any of them and Mortgagee, and (b) agrees to
indemnify and hold Mortgagee harmless against any aud all losses, damages, penaltics, fines,
forfeitures, legal fees and related costs, judgments, and any-other fees, costs and expenses that
Mortgagee may sustain as the result of any such allegation by any person whomsoever.

32.  Environmental Laws; Governmental Requiremen t0.- Mortgagor represents and
warrants to Mortgagee that Mortgagor has undertaken an appropriate induiry into the previous
ownership and uses of the Security Property consistent with good cominercial or customary
practice in an effort to minimize liability with respect to any Hazardous Substances (as
hereinalter defined). To the best of Mor(gagor’s knowledge and except as otherwize disclosed to
Mortgagee in writing, Mortgagor represents and warrants that (i) neither the Sezvrity Property
nor the operations or activities conducted thereon violate any local, state or federai law, rule or
regulation or duty under applicable common law pertaining to human health, safety, protection
of the environment, natural resources, conservation, waste management or pollution (the
“Envirgnmental Laws™), including, without limitation, the Comprehensive Environmental
Response, Compensation and Liability Act of 1980 (42 U.S.C. §9601 et seg.), the Resource
Conservation and Recovery Act of 1976 (42 U.S.C, §6901 et seq.), the Clean Air Act (42 US.C.
§7401 et seq.),the Federal Water Pollution Contro! Act (33 U.S.C. §1251 et seq.), the Emergency
Planning and Community-Right-to-Know Act (42 U.S.C. §11001 et seq.), the Endangered
Species Act (16 U.S.C. §1531 et seq.), the Toxic Substances Control Act (15 U.S.C. §2601 et
seq.), the Occupational Safety and Health Act (29 U.S.C. §631 et seq.), and the Hazardous
Materials Transportation Act (49 U.S.C. §1801 et seq.), and regulations promulgated pursuant to
said laws, all as amended from time to time: (it) no hazardous substances, toxic substances or

24




2127412107 Page: 26 of 36

UNOFFICIAL COPY

harmful substances, hazardous wastes, hazardous materials, pollutants or contaminants
(including, without limitation, asbestos or asbestos-containing materials, lead based paint,
polychlorinated biphenyls, petroleum or petroleum products or byproducts, flammable
explosives, radioactive materials, or infectious substances) or any other substances or materials
which are included under or regulated by the Environmental Laws (collectively, “Hazardous
Substanees™) are located on, in or under or have been handled, generated, stored, processed or
disposed of on or released or discharged from the Security Property (including underground
contamination), except for those substances used by Mortgagor or any tenant under a Lease in
the ordinary course of businesses in compliance with all Environmental Laws and under
circumstances where no liability undér any Environmental Law could reasonably be anticipated;
(iit) the Security Property is presently free from contamination by Hazardous Substances and that
the Security Property and the activities conducted thereon do not pose any significant hazard to
human health r fhe environment; and (iv) the Security Property complies in all respects with all
laws applicable 10 _sccess to handicapped or disabled persons, including, without limitation, the
“Americans with Disabilities Act” and any current governmental law, regulation or ruling
applicable to or, if applitedle, concerning lead-based paint {the laws, regulations, ordinances and
rulings referred to in this Section are collectively referred to as “Governmental Requirements™),
and Mortgagor covenants to Coaiply with any future Governmental Requirements. Mortgagor
shall not cause or permit the Secirity Property to be used for the generation, handling, storage,
transportation, disposal or release of any Hazardous Substances except as exempted or permitted
under applicable Environmental Laws, aue” Mortgagor shall not cause or permit the Security
Property or any activities conducted theréen to-he in violation of any applicable Environimental
Laws or Governmental Requirements. Moitgagor agrees to indemnify Mortgagee and hold
Mortgagee and its directors, officers, employeés, successors and assigns harmless frem and
against any and all claims, losses, damages (ineinding all foreseeable and unforeseeable
consequential damages), liabilities, fines, penalties, charges, interest, administrative or judicial
proceedings and orders, judgments, remedial action requitements, enforcement actions of any
kind, and all costs and expenses incurred in connection therewith (including without limitation
attorneys” fees and expenses), directly or indirectly resulting” i) whole or in part from the
violation of any Environmental Laws or Governmental Requiremetitg applicable to the Security
Property or any activity conducted thereon, or from any past, present orciuture use, generation,
handling, storage, transportation, disposal or release of Hazardous Substances-at or in connection
with the Security Property, or any decontamination, detoxification, closute. cleanup or other
remedial measures required with respect to the Security Property under ary” Environmental
Laws. All sums paid and costs incurred by Mortgagee with respect to the foregoing wiatters shall
bear interest, shall be paid and shall be secured as provided in Section 14. This indemnity shall
survive the full payment and performance of the Obligations and the satisfaction of this
Mortgage, and it shall inure to the benefit of any transferce of title to the Security Property
through foreclosure of this Mortgage or through deed in lieu of foreclosure.

33.  Subrogation. Mortgagee is hereby subrogated to (a) the lien(s) of each and every
Encumbrance on all or any part of the Security Property which is fully or partially paid or
satisfied out of the proceeds of the Obligations, and (b) the rights of the owner(s) and holder(s)
of any such Encumbrance. The respective rights under and priorities of all such Encumbrances
shall be preserved and shall pass to and be held by Mortgagee as security for the Obligations, 10
the same extent as if they had been duly assigned by separate instrument of assignment and
notwithstanding that the same may have been canceled and satisfied of record.
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34.  Representations and Warranties. In order to induce Mortgagee to extend the
credit secured hereby, Mortgagor represents and warrants. that: (a) except as previously or
concurrently disclosed in writing to Mortgagee, there are no actions, suits or proceedings
pending or threatened against or affecting any Obligor or any portion of the Security Property or
involving the validity or enforceability of this Mortgage or the priority of its lien, before any
court of law or equity or any tribunal, administrative board or governmental authority, and no
Obligor 1s in default under any Other Indebtedness or ‘with respect to any order, writ, injunction,
decree, judgment or demand of any court or any governmental authority; (b) the execution and
delivery of this Mortgage and all other Loan Documents do not and shall not (i) violate any
provisions of any law, rule, regulation, order, writ, judgment, injunction, decree, determination
or award arplicable to any Obligor, nor (i) result in a breach of, or constitute a default under,
any indenture~ bond, mortgage, lease, instrument, credit agreement, undertaking, contract or
other agreemert Jo which any Obligor is a party or by which any of them or their respective
properties may b¢ bonnd or affected; (c) this Mortgage and all other Loan Documents constitute
valid and binding ¢bijgations of the Obligor(s) executing the same, enforceable against. such
Obligor(s) in accordanes with their respective terms; (d) all financial statements of the Obligors
previously delivered to Mortgagee have been prepared in accordance with accounting principles
consistently applied and fairly piesent the correct respective financial conditions of the Obligors
as of their respective dates, and th¢ foregoing shall be true with respect to all financial statements
of the Obligors delivered to Mortgagée hereafter; (e) there is no fact known to the Obligors that
the Obligors have not disclosed to Mo‘tgasee in writing that could materially adversely affect
their respective properties, businesses or !inancial conditions or the Security Property or any
other Tangible Property for the Obligations; (f)'the Obligors have duly obtained all permits,
licenses, approvals and consents from, and mace all filings with, any governmental authority
(and the same have not lapsed nor been rescinded or evoked) which are necessary in connection
with the execution or delivery or enforcement of this Mofigage or any other Loan Document or
the performance of any Obligor’s obligations thereunder; (g) the Land and Improvements fully
comply with all applicable restrictive covenants, zoning ordinanzes, subdivision and building
codes, applicable health and environmental laws and regulations #ad, to the best of Mortgagor’s
knowledge, all other ordinances, orders and requirements issued by any state, federal or
munictpal authorities having jurisdiction over the Security Property; (h)-the Land is served by
electric, gas, sewer, water, telephone and other utilities required for its-intended use and final
certificates of occupancy have been or prior to occupancy will be issued by.such governmental
authorities as have jurisdiction over the construction and use of the Security” Preperty; (i) the
proceeds of the Obligations are not being used to purchase or carry any “margin stork™ within
the meaning of Regulation “U” of the Board of Governors of the Federal Reserve System, nor to
extend credit to others for that purpose; (j) each extension of credit secured by this Mortgage is
exempt {rom the provisions of the Federal Consumers Credit Protection Act (Truth-in-Lending
Act) and Regulation “Z” of the Board of Governors of the Federal Reserve System, because
Mortgagor is a person fully excluded therefrom, and/or because said extension of credit is only
for business or commiercial purposes of Mortgagor and is not being used for personal, family,
household or agricultural purposes; (k) except for the security interest granted hereby, Mortgagor
is, and as to portiens of the Tangible Property and Intangibles to be acquired after the date hereof
will be, the sole owner (or lessee in the case of Tangible Property leased by Mortgagor) of the
Tangible Property and Intangibles, free from any adverse lien, security interest, encumbrance or
adverse claim thercon of any kind whatsoever; (1) the Tangible Property will be kept on or at the
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Land and Improvements; and (m) Mortgagor has its principal place of business in the State
where the Land is located at the address set forth at the beginning of this Mortgage and
Mortgagor will immediately notify Mortgagee in writing of any change in its principal place of
business as set forth in the beginning of this Mortgage. Mortgagor represents and warrants to
Mortgagee that the Security Property does not constitute “agricultural real estate” or “residential
real estate,” as such terms are defined in the linois Mortgage Foreclosure Law.

35. Business Entity, [f Mortgagor is a corporation, partnership, limited liability
company or other business entity, or if Mortgagor consists of more than one person and any such
person is such a business entity, then each such business entity hereby represents and warrants as
to #tself, inorder to induce Mortgagee to extend the credit secured hereby, that: (a) it is duly
organized, validly existing and in good standing under the laws of the jurisdiction of its creation
and the state ' which the Security Property is located; (b) it has all requisite power and authority
(corporate or othérvise) to conduct its business, to own its properties, to execute and deliver this
Mortgage and all otae; Loan Documents executed by it, and to perform its obligations under the
same; (c) its execution; delivery and performance of this Mortgage and all other such Loan
Documents have been duly authorized by all necessary actions (corporate or otherwise) and do
not require the consent or appraval of its stockhalders (if a corporation) or of any other person or
entity whose consent has not beer ob'ained; and (d) the execution, delivery and performance of
this Mortgage and all other Loan Doguinents do not and shall not eonflict with any provision of
its by-laws or articles of incorporaion (if a corporation), partnership agreement (if a
partnership), articles of erganization and operafing agrcement (if a limited liability company) or
trust agreement or other document pursuant to which it was created and exists. Ownership of the
Security Property shall be and remain in a single ssset entity throughout the term of the Loan.
Mortgagor covenants and agrees that all of the proceeds of the Loan secured by this Mortgage
will be used solely for business purposes and in furthérance of the regular business affairs of
Mortgagor, and the entire principal obligation secured hercoy constitutes: (1) a “business loan,”
as that term is used in, and for all purposes of, the Illinois Intetest Act, 815 TLCS 205/0.01 ¢t
seq., including Section 4(1)(c) thereof; and (i) a “loan secured 44y a mortgage on real estate”
within the purview and operation of Section 205/4(1)(1) thereof.

36.  Rights Not Impaired. The Hen, security interest and othier security rights of the
Mortgagee hereunder shall not be impaired by any indulgence, moratorium ¢r release granted by
the Mortgagee, including, but not limited to: (a) any renewal, extension or mad:fication which
the Mortgagee may grant with respect to any of the Obligations; (b) any surrender. compromise,
release, renewal, extension, exchange or substitution which the Mortgagee may grant in respect
of the Security Property, or any part thereof or any interest therein; or (c)any release or
indulgence granted to any endorser, guarantor or surety of any of the Obligations. In the event
the ownership of the Security Property or any part thereof becomes vested in a person or enfity
other than Mortgagor, the Mortgagee may, without notice to Mortgagor, deal with such successor
Or successors in interest with reference to this Mortgage and to the indebtedness secured hereby
in the same manner as with Mortgagor, without in any way discharging Mortgagor’s liability
hereunder or for the payment of the indebtedness secured hereby. No sale of the Security Prop-
erty, no forbearance on the part of the Mortgagee and no extension of the time for the payment of
the indebtedness secured hereby given by the Mortgagee: shall operate to release, discharge,
modify, change or affect, in whole or in part, the liability of Mortgagor hereunder or for the
payment of the indebtedness secured hereby or the liability of any other person hereunder or for
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the payment of the indebtedness secured hereby. except as agreed to in writing by the
Mortgagee.

37.  ERISA. Mortgagor covenants and agrees that:

(a)  Itshall not engage in any transaction which would cause any obligation, or
action taken or to be taken, hereunder (or the exercise by Mortgagee of any of its rights under the
Note, this Mortgage and the Loan Documents) to be a nen-exempt (under a statutory or
administrative class exemption) prohibited transaction under the Employee Retirement Income
Security Act of 1974, as amended (“ERISA™).

(b)  Mortgagor further covenants and agrees to deliver to Morigagee such
certifications or-other evidence from time to time throughout the term of this Morlgage, as
requested by Morigagee in its sole discretion, that (i) Mortgagor is not an “employee benefit
plan” as defined n Section 3(32) of ERISA, which is subject to Title I of ERISA, or a
“governmental plan” witlin the meaning of Section 3(3) of ERISA: (1i) Mortgagor is not subject
to state slatutes regulatinginvestments and tiduciary obligations with respect to governmental
plans; and (iii) one or more ¢ the-following circumstances is true:

(1) Equity iterests in Mortgagor are publicly offered securities,
within the meaning of 29 C.FR.§2510.3-101(b)(2);

(i) Less than 25 percent of each outstanding class of equity interests in
Mortgagor are held by “benefit plan. investors” within the meaning of 29 C.F.R.
§2510.3-101(H)(2); or

(i) Mortgagor qualifies as an/‘nperating company” or a “real estate
operating company™ within the meaning of 29 C.F.R. §2510.3-101(c) or (e} or an
investment company registered under The Investment Company Act of 1940.

38.  Other Indebtedness Secured. In-addition to the spzetfic indebtedness identified
herein above, the Obligations also include, and this Mortgage  alsa secures, all Other
Indebtedness (as defined in the preliminary recitals of this Mortgage), -of  Mortgagor to
Mortgagee whether or not presently contemplated by the parties, direct o irdizect, otherwise
secured or unsecured, joint or several, absolute or contingent, due or to become duz, whether for
payment or performance, now existing or hereafter arising, regardless of how the same arise or
by what instrument, agreement or book account they may be evidenced or whether evigenced by
any instrument, agrecment or book account, including without limitation all loans (inchiding any
loan by renewal), all indebtedness, all undertakings to take or refrain from taking any action. all
indebtedness, liabilities or obligations owing from Mortgagor to others that Mortgagee may have
obtained by purchase, negotiation, discount, assignment or otherwise, and all interest, taxes, fees
charges; expenses, and attorney’s fees chargeable to Mortgagor or incurred by Mortgagee
hereunder or under any other document orinstrument delivered in connection herewith,

39, Interpretation. Whenever the context of any provision of this Mortgage shall so
require, words in the singular shall include the plural, words in the plural shall include the
singular, and pronouns of any gender shall include the other genders. Captions and headings in
this Mortgage are for convenience only and shall not affect its interpretation. All references in
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this Mortgage to Exhibits, Schedules, paragraphs and subparagraphs refer to the respective
subdivisions of this Mortgage, unless the reference expressly identifies another document.
Wherever used in this Morigage, unless the context clearly indicates a contrary intention or
unless this Mortgage specifically provides otherwise: (a) the term “Mortgagor” shall include any
subsequent owner(s) of the Security Property; (b) the term “Mortgagee™ shall include any
subsequent holder(s) of the Note; (c) the term “Obligors” shall include any permitted
successor(s) or permitied assign(s) of any Obligor; (d) the term “Obligations™ shall include any
modification of any Obligations from time to time and any future advances or other sums
payable to Mortgagee under this Mortgage: () the term *Loan Documents” shall include any
note or other instrument evidencing or pertaining to any future advance hereunder and any
renewals, extensions or modifications of any Loan Document; and (f) the term “person”™ shall
mean “an indvidual, corporation, partnership, limited partnership, limited liability company,
unincorperated association, joint stock corporation, joint venture or other legal entity”,

40.  Subcrdination of Property Manager’s Lien. Any property management
agreement for the Security Property entered into hereafter with a property manager shall contain
a “no lien” provision wicreby the property manager waives and releases any and all mechanics’
lien rights that the property riznager or anyone claiming by, through or under the property
manager may have and shall provide that Mortgagee may terminate such agresment at any time
after the occurrence of an Event of' Dzfault hereunder. Such property management agreement or
a short form thereof, at Mortgagee’s readest. shall be recorded with the Recorder of Deeds of the
county where the Land is located. In-gddition, if the property management agreement in
existence as of the date hereof does not contain a'*no lien” provision, Mortgagor shall cause the
property manager under such agreement to efte’ into a subordination of the management
agreement with Mortgagee, in recordable form, wheteby such property manager subordinates
present and future lien rights and those of any party claiiing by, through or under such property
manager to the lien of this Mortgage.

41, Maximum Indebtedness.  Anything contaisied herein to the contrary’
notwithstanding, in no-event shall the indebtedness secured by this Mortgage exceed the sum of
$6,310,000.

42, Collateral Protection Act. Pursuant to the requirements of tlie Ninois Collateral
Protection Act, 815 ILCS 180/1 er seq., Mortgagor is hereby notified as follows: Unless
Mortgagor provides Mortgagee with evidence of the insurance coverage required by this
Mortgage or any of the other Loan Documents, Mortgagee may purchase irsurance at
Morlgagor’s expense to protect the interests of Mortgagee in the Security Property. This
insurance may, but need not, protect Mortgagor's interests. The coverage Mortgagee purchases
may not pay any claim that Mortgagor makes or any claim that is made against Mortgagor in
connection with the Security Property. Mortgagor may later cancel any insurance purchased by
Mortgagee but only after providing Mortgagee with evidence that Mortgagor has obtained
insutance as required by this Mortgage or any of the other Loan Documents. 1f Mortgagee
purchases insurance for the Security Property, Mortgagor will be responsible for the costs of
such insurance, including interest or any other charges that Mortgagee may lawfully impose in
connection with the placement of the insurance, until the effective date of the cancellation or
expiration of the insurance. The costs of any such insurance may be added to the Obligations

29




2127412107 Page: 31 of 36

UNOFFICIAL COPY

secured hereby. The costs of the insurance may be more than the cost of insurance that
Mortgagor may be able to obtain on its own.

43.  Miscellancous. Time is of the essence of all provisions of this Mortgage.
Mortgagor hereby waives all right of homestead exemption (if any} in the Security Property. If
Mortgagor consists of more than one person, the obligations and liabilities of each such person
hereunder shall be joint and several, and wherever the term “Mortgagor™ 1s used it shall he
deemed to refer to such persons jointly and severally. If Mortgagor is a partnership, then all
general partners in Mortgagor shall be liable jointly and severally for the covenants, agreements,
undertakings and obligations of Mortgagor in connection with the Obligations, notwithstanding
any contrary’ provision of the partnership laws of the state in which the Security Property is
located. “Tiis. Mortgage shall be binding upon the parties hereto and their respective heirs,
personal representatives, successors and assigns, and it shall inure to the benefit of Mortgagee
and its successors aad assigns and to the benefit of Mortgagor and Mortgagor’s heirs, personal
representatives and peomitied successors and assigns. This Mortgage cannot be changed except
by an agreement in writiig, signed by the party against whom enforcement of the change is
sought. Mortgagor expiessly. agrees that for purposes of this Mortgage and cach and every other
Loan Document: (i) this Mortgage and each and every other Loan Document shall be a “credit
agreement” under the Illinois Crédit Agreements Act, 815 ILCS 160/1, et seq. (the “Credit
Agreements Act™); (ii) the Credit Apigements Act applies to this transaction, including, but not
limited to, the execution of this Mortgags, =nd each and every other Loan Document; and (iii)
any action on or in any way related to this Mortgage and each and every -other Loan Document
shall be governed by the Credit Agreements At

44.  Limitation of Liability. Nothing contained in this Mortgage, the Note or in any
of the other Loan Documents, shall (a) limit or impair the i ghts of Mortgagee to proceed agairist
any of the Security Property in accordance with the termé-of the Loan Documents, (b) limit or
impair the rights of Mortgagee to proceed against any persen under any guarantee, indemnity
(including but not limited to any indemnity relating to envirenmiental matters and access of
handicapped or disabled persons) or any other provision of ary sf the Loan Documents
providing for the personal liability of any such person in accordarice With its terms, or to enforce
the rights of Mortgagee under any such guaranty, indemnity or other provision in accordance
with its terms, or (c) limit or impair the rights of Morigagee to proceed agaii'st Mortgagor or any
other person to recover or collect, or limit or restrict the personal liability of Msiigagor or any
other person for the payment to Mortgagee for, any of the following, including, without
limitation, reasonable attorneys’ fees and costs incurred by Mortgagee in connecticn with any
such recovery, collection or payment, all of which Mortgagor hereby indemnifies Mortgagee
agaimnst and agrees to pay to Mortgagee, to-wit;

(1) damages suffered by Mortgagee as a result of (1) fraud or
misrepresentation by Mortgagor or any other person acting on behalf of or
at the direction of Mortgagor in connection with the Loan, (2) intentional
waste of any of the Security Property, including the removal of any
property or fixtures from the Security Property which are not replaced by
similar property or fixtures of equal or greater value, (3} the amendment,
modification or termination of any lease of any of the Securily Property in
violation of any provision of the Loan Documents (normal amendment,
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modification or termination of apartment leases in the ordinary -eourse of
business due (o tenant rule viclation, delinquent rent, job transfer, job loss,
or other customary reasons, is permitted for the leases on apartments), (4)
failure to observe and comply with all laws, ordinances and regulations
applicable to any of the Security Property, (5) failure to comply with any
of the obligations of Mortgagor under any of the Loan Documents or
indemnity agreements pertaining to environmental matters or access of
handicapped or disabled petsons, (6) the sale or further encumbrance of
any of the Security Property in violation of any provision of the Loan
Documents, (7) failure to insure the Security Property in accordance with
the terms of the Loan Documents, (8) failure to pay real estate taxes and
assessments and ground lease payments (if applicable) which accrue prior
to Mortgagee taking possession of the Security Property or failure to make
sufficient funds available through escrow payments to Mottgagee to pay
such taxes, assessments, and ground lease payments, or (9) the loss of any
of the Security Property because of the forfeiture of same to any
governmental agency or third party unrelated or not affiliated with
Mortgagec for any reason;

any rents, issugs pr profits of any of the Security Property collected by or
on behalf of Morigagor which are not applied to payment of the
Obligations or paid/to third parties not affiliated with Mortgagor for
reasonable operating costs related to the Security Property (including real
estate taxes and the establishraent of a reasonable reserve for that purpose)
after an uncured default or én-oncured Event of Default or any event or
circumstance that with the passage’of time, the giving of notice, ot both,
could constitute an Event of Defauli under this Mortgage or any other
L.oan Docuinent;

any security deposits or other similar depesits received from tenants or

occupants of the Security Property to the éxfent that funds for such

security deposits are not obtained by Mortgagee from Mortgagor after an
Event of Default;

any sums expended by Mortgagee in fulfilling the OMiigations of
Mortgagor, as lessor; under any lease of any of the Securiiy roperty,
excluding obligations relating to maintenance of the Security Property and
iabilities accruing after Mortgagor has given up possession of the Security
Property to Mortgagee;

any insurance proceeds, condemnation awards or proceeds resulting from
any sale of any of the Security Property which are misapplied or
misappropriated by or on behalf of Mor(gagor or which, under the terms
of the Loan Documents, should have been paid to Mortgagee; and

the amount of any valid unpaid mechanic’s liens, materialmen’s liens or
other liens, whether or not similar, arising due to work performed or
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materials furnished in connection with any of the Security Property which
could create liens on any portion of the Security Property.

iremainder of page intentionally blank)
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WITNESS the due execution of this Mortgage, Security Agreement and Assignment of
Leases as of the date first written above.

HPL-4450 Winchester, LL.C,
an Illinois limited liability company

By:
Name: Leon J. Harris U
Title: Manager

ACKNOWLEDGMENTS

STATE OF ILLINGIS )

) 8.
COUNTY OF COOK y)

I, the undersigned, a Notary Public in and for said County and State, certify that Leon J.
Harris, personally known to me to b& M anager of HPL-4450 Winchester, LLC, and the person
whose name is subscribed to the foregGing nstrument, personally appeared before me this day
and severally acknowledged that he signed and. delivered the said instrument as his free and

voluntary act and the free and voluntary act ¢f said company for the uses and purposes therein
set forth.

N bornd . o&ﬂ,i{ oy
GIVEN under my hand the Notarial Seal this cav of , 2021.
- . N o .
o1/
Notary Public {/

[se

Gina Disz

Notary Public State of Hilingis B
My Commission Expires 7/19/2025 B
R

T .
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EXHIBIT “A”

Leoal Description

Lots [ -and 2 in Block 16 in Ravenswood, being a subdivision of part of the Northeast ' and the
Northeast ¥ of the Southeast ¥ of Section 18 and part of Section 17, Township 40 North, Range
14, East of the Third Principal Meridian, in Cook County, Illinois

Common address: 4450-4452 N. Winchester Avenue, Chicago, Ilinois

PIN: 14-18-218-012-0000
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EXHIBIT “B”

Permiited Exeentions

I General taxes for the year 2021 and subsequent years that are not yet due and payable.

[IMS 2093363442



