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This Subordination, Non-Disturbance ans-attornment Agreement and Estoppe! Certificate prepared by:
Michaal Obremski, Paralegal
Evergreen Bank Group
1 Grant Square - Suite 100
Hinsdale, IL 60521

NOTICE: THIS SUBORDINATION, NON.DISTURBANCE AMO ATTORNMENT AGREEMENT RESULTS IN
YOUR SECURITY INTEREST IN THE COLLATERAL BECOMING SUBJECT TO AND OF LOWER PRICRITY
THAN THE LIEN OF SOME OTHER OR LATER SECURITY INSTRUMENT.

SUBORDINATION, NON-DISTURBANCE AND ATTORNMENT AGREEMENT AND ESTOPPEL
CERTIFICATE

THIS SUBQRDINATION, NON-DISTURBANCE AND ATTORMMENT AGREEMENT dated October 27, 2021
{"Agreement"), is made and executed among Diympia Flelds 3780 LLC, an Hlinais Vinlted liability company;
Orchard 2251 LLC, an lllinois limited liability company; and WM 1681 LLC, an Virois [imited lizbility
company, whose address is 9444 Enterprise Drive, Mokena, IL 5044588321 ("Landlord”): Steak n Shake Inc.,
filfz Steak N Shake Cparations, Inc., an indiana corporation, whose address is 147 8. Feunsylvanla Streat,
Attention: Legal Department, Indiznapolis, IN 46204 {"Tenant™); and Evergreen Bank Group, 155 West 22nd
Street, Suife 100W, Oak Brook, IL 60523 {"Lendar™).

SUBORDINATED LEASE. Tenant and Landlord have executed 3 lease dated July 1, 2008 of the property
described herain (ine "Lease"). The following information is the summary of the basic terms and conditions of the
Subordinated Lease: That certain lease agreement with regard to Steak N Shake Store No. 528 dated as of July 1,
2008 by and between Brauvin Net Leass, LLC, a Delaware limited liahility company, as the same has or may be
subsequently assigned to Landlord including bul not Imited to that cerlain Assignment of Leases and Contracts dated
as of Coiober 15, 2021 by and between Richport Net Lease, LLC, a Delaware limited liability company, end Landlerd.

REAL PROPERTY DESCRIPTION. The Lease covers that certain Real Property situated within the county and
stale as more paricularly described herein together with all rights, privileges, easements and appurienances
belanging ke or In any way pertaining thareto and together with the building and other improvements end related
amaenities situated thergon incident o ihe operation of the Premises as a restaurant of the following descrlbed real
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property {the "Real Property™} lncated in Gook County, State of llingis:

FARCEL 1:

QUTLOT 1 1M WILLOW CREEK CENTER, BEING A RESUBDVISION OF PART OF THE NORTHEAST 14
AND THE SCUTHEAST 1/ OF SECTION 22, TOWNSHIP 42 NORTH, RANGE 12, EAST OF THE THIRD
PRINCIPAL MERIDIAN, ACCORDING TO THE PLAT THEREOF RECORDED DECEMBER 23, 1393 AS
DOCUMENT 08192216, IN THE VILLAGE OF GLENVIEWY, COOK COUNTY, ILLINGIS, SAID PLAT AMENDED
BY CERTIFICATE OF REVISION AND CORRECTION RECORDED DECEMBER 28, 19599, AS DOCUMENT
NGO, 08204739, AND FURTHER AMENDED BY AFFIDAVIT RECORDED APRIL 12, 2001, AS DOCUMENT NO.

0010256621,
PARCEL 2

EASEMENTS FOR INGRESS, EGRESS AMND PARKING UTILITIES, CONSTRUCTION, MAINTENANCE AND
RECOMSTRUCTION AND MONUMENT SIGN A5 SET FORTH IN OPERATION AND EASEMENT
AGREEMENT GEWEEN DAYTOMN HUDSON CORPORATION AND OPUS WNORTH CORPORATION,
RECORDED APRV. 23, 1998 AS DOCUMENT 98312844, AND AS AMENDER BY FIRST AMENDMENT TO
OFERATION AMD EASEMENT AGREEMENT DATED DECEMBER 22, 1999 RECORDED DECEMBER 28,
1909 AS DOCUMENT NOMBER 09204790, AND ASSIGNMMENT OF COPERATION AND EASEMENT
AGREEMENT AND aSsUMNTION AGREEMENT DATED MARCH 30, 2001 AND RECORDED AFPRIL 12, 2001
AS DOCUMENT MUMBER 0010298624, AS AMENDED BY SECOND AMENDMENT RECORDED QCTORER
13, 2010 AS DOCUMERNT 1022570072 AND THIED AMENDMENT RECORDED OCTOBER 18, 2HHO AS

DOCUMENT 1028118028,

The Real Property or its addrass is commanly known as 2121 Willow Road, Glenview, L 60025, The Real
Property tax identification number ts 04-22.202-C 140000,

SUPERIOR INDEBTEDNESS. Lender has extented ~r has agresd io extend the following described financlal
accommadations to Landlord, secured by the Real Proparty ythe "Superiar Indebtedness™):

All Indabtedness of Landlord, jointly and severally, +2 ender as this term fe mors particularly described
in the Mortgage dated as of even date herewith.

LENDER'S LIEN. The Superior Indabtedness is or will be secured by the Feal Properly and evidenced by a
mortgage, dated October 27, 2021, from Landlord ta Lender {the "Landers Lien™).  As a condition to the granting of
the requested financial accommoedations, Lender has required that the Lender's Lien be and remain superior to the
Subordinated Lease and all of Tenant's rights in the Real Propery {"Laase Highiz®).

REQUESTED FINANCIAL ACCOMMODATIONS. Landlord and Tenant eacn :vant Lender to provide financial
accammodations to Landiord in the form of the Superior Indebtedness, Landlord and Tenant each repregent and
acknowledge to Lender that Landlord and Tenant will bensfit as a rssult of these Francial accommedations from
Lender to Landiord, and Landlord and Tenant acknowlecdgs receipt of valuable conslde atic for entering into this
Agrestnant,

tN EXCHANGE FOR GDOD AND VALUABLE CGNSIDERATION, THE SUFFICIEMCY AND RE<EIPT OF WHICH
ARE HEREBY ACKNOWLEDGED, LENDER, LANDLORD, AND TENANT HEREBY AGREE AS rLU OWS:

ESTOPPEL CERTIFICATE. Tenant hereby certifies to and ogrees with Lender that as of the date of this
Apreament, Lender is relying on all of the following cedtifications and agreements of Tenant as consideration for

Lendar sxecuting this Agreement:
{A} The Lease is in full force and eifect and is the valid and binding ohligation of Tenant, enforceable in
accordance with Its terms.
(B} Al requirements for the commancement and validify of the Lease have been satisfied.

(C) Meither Tenant nor Landlord is in defaull under the Lease and no event has occurred and no condition
exists, which with the giving of notica, the passane of time, o7 both, would constitite a default by Tenant or
Landiord under the Leasa.
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(D} Thera ara no defenses, countarclaims or setoffs against rents or charges due or which may Jecome due
under the Lease and na claim by Tanant of any nature exists against Landlord under the Lease. All obligations of

Landlard have been fully performed.

(E} None of the rent, which Tenant is required ta pay under the Lease, has been prepaid, or will in the future be
prepaid, more than ane monih in advance.

(F} The Leass shall not after the date of this Agresment be modified, terminated, or amended, without the prior
written consent of Lender for amy fermination and each such amendment or medification. Any attempled
modification, tetmination, ar amandment without the prior writlen consant of Lender shall be void.

(G) As of the date of this Agreement Tenant has not assigned, mongaged, sublet, encumnbered ar otherwise
transferred any or all of ifg interest under the Lease and, during the term of the Loan, agrees to not assian,
mergage, suliel, encumber, or atherwise transfer any or all of its interest under the tease without the priot
written eansent of Lender; provided however, Lender acknowledges and agress to consent to any sublet of the
Leased Premises it a qualified franchisee of Tanant or Tenant's wholly owned affiliates,

SUBORDINATION. Notwithewnding anything in the Lease to the contrary, the parties acknowledge and agree that
tha Loase and Lease Rights are und shall be subject and subordinate in right, inferest and lien, and for &)l purposes,
to Lender's Lien, and to all renvwals, madifications, consolidations, replacements, and extensions thereof, and to any
subsequent lien of the Lender with whisii Lender's Lien may be spread or consolidated, o the full extent of the
principal sum and all pther amounts secur=d thereby and interest thereon. Tenant will not cause the Lease to be
subordinated ta any inferests other than (hos2 held by or made for the benefit of Lendsr, and its successars and
assigns, without the prior written consent of Lender; provided howsaver Lender's security interast shall not encumber
and shall not ba construad as subjecting in any mapner to the lien thereof any of Tenant's trade fixtures, furniture,
eguipment or other personal propery at any fime placad or Installed In the Real Property.  Further in accordance with
Saction 4.3.3 of the Lease, such subordination shall nataffect Tenant's right to insurance or condemnation procesds
as specifically provided by the Lease, Lender and Landisrs acknowledge and agree that Tenani may sublease the
Real Property io a qualified franchisee of Tenant's wholly owried affiiate Steak n Shake Enterprises, Inc.

NON-DISTURBANCE. So long as the Lease is in full force and efiect and Tenant is not in default under the Lease
beyond any applicabl cure period, Lender shall not name or join Tenant as a defendant in any exercise of Lendear's
rights and remedies arising upan a default of the Loan under the Nowe antar under Lender's Lien uniess applicable
law requirés Tenant to be made a party thereto as 8 condition to proceed ng acainst Landlord or pursuing such rights
and ramedies, In the |atter case, Lendsr may join Tenant as a defandarit in £urivaction only for such purpose and not
to terminate the Lease or otherwise adversely affect Tenant's rights under the Lease or this Agreament in such
action. If the Lease has not been tenminated, then, when Lender succeeds to the itarest of Landlord, the Lender
ghall not terminate or disturb Tenant's possession of Tenant's premises under the Lease, except in accordance with

the terms of the Lease and this Agraement,

ATTORNMENT. |f Lender shall succesd o the interest of the Landlord under the Lease, and twe Lease shall not
have sxpired or heen terminated in 2ccordance with the terms of the Lease or this Agreement, 72t shall, fram and
after such event, attorn to Lender, afl rights and obligations under the Lease to cantinue as theugh-the interest of
Landlord had net terminated. Such attornment shall be effective and seff-operalive withowt the execution of any
further instrument on the: part of the paities hereto. Tenant agrees, however, to execuis and deliver at any time and
from time to time, upon the request of Lender, any instrument or certificate which, [n the sale judgment of Lender,
may be necessary or agpropriate in any such foraclosure proceeding or otherwise o evidence such atternment,

NQ LIABILITY FOR LLENDER. Lsnder in the event of attornment shall have the same remedies in the event of any

default by Tenant {heyond any period given Tenant ta cure such defaulty in the payment of annual base rent or
additional rent or in the perfarmance of any of the terms, covenants, and conditions of the Lease on Tenant's pari io
he performed that are available to Landlord under the Lease. Tenant shall have the same remedies against Lender
for the breach of an agreement containgd in the Lease that Tenant might have had against Landlord if Lender had not
succeaded to the interest of Landlord; provided, however, that Lender shall not be:

(A} Liable for any act or omission of or any claims against any prior tandlord, including Landlord; or
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{BY Subjact to any offsets or defensas which Tenant might have against any prior landlord, including Landlord;
ar

(C} Bournd by any rent or additional rent which Tenant might have paid for more than the curent month to any
prior landlord, including Landlord; or

(0] Bound by any amendment or medificalion of the Lease, or waiver of any of its terms, made without its
consent: or

(Ey Liable for any sum that any prior landlord, including Landlord, owed to Tenant, including without fimitation
any seeurity daposit, unless the amount owed was actually deliverad {o Lender; or

{F} Bound by any surrender, cancellation, or termination of the Lease, in whele or in part, agreed upon betwean
Landlord and Tenant; or

(G} Liable forany construction obligation of any priar landlord, including Landlord; or
(H) Liable for zay areach of representation or warranty of any prigr iandlord, mefuding Landlord.

NEW LEASE. !f Lende nnall succeed to the interest of the Landlard under ihe Lease, upon the written request of
Lender to Tenant, Tenant shziexecute and deliver to Lender a lease of the Real Property upon the same terms and
ganditions as the Lease batwaen Landlord and Tenant, which |ease shall cover any unexpired ferm of the Lease

existing prior to such transfer.

ACKNOWLEEGMENT AND AGREEWENT BY LANDLORD. Landlord, as landlord under the Lease, acknowledges
and agrees for itself and its heirs, successors and assigns fo each of the following:

{A) This Agreemant does not In any way release Landlerd from itg obligations to comply with the terms,
provisions, conditions, covenants, agreements and clauses of the Nete, Lender's Lien or any other documents
gxacied in connection with the Loan.

{B) In the event of a default under the Note, or any of the other documents executed in connsction with the
Loan, Landlard hereby consents to Tenant's attornment te |ender and, upon such event, Tenant shall pay all rent
and all other sums due under the Lease to Lender as providad in the Lease.

MISCELLANEOUS PROVISIONS. The following miscellaneous oravisions are a part of this Agragmant:

Amendments. This Agreement constitutes the entire undarsianding-and agreement of the parties as to the
mattars sat forth in this Agreement. No alteration of or amendmen to this Agreemant shall be effzctive unless
given in writing and signed by the party or parfies sought o be charged “round by the alteration or amendment.

Attorneys' Fees; Expenses. If Lender instifutes any sult or action to cnforce any of the terms of this
Agreament, Lender shall be entited o recover such sum as the court may adjudgs-reasonable as attorneys’ fees
at trial and upon any appeal.  Whether or not any court action is involved, and io tte extent not prahibited by law,
afl reasanable expenses Lender incurs that in Lender's opinion are necessary st any (me for the protection of its
intarest or the enfarcerment of its rights shall hecome a part of the Indebtednass payaie on demand and shall
kear interest ai the Hote rate from the date of the expenditure until repaid. Expenses coverad by this paragraph
include, without fimitation, however subject to any limits under applicable law, Lender's attemeys' fees and
Lender's legal expenses, whether or not there is a lawsuit, including atiomeys' fees and expenses fcr bankruptey
proceedings {including efforts to modify or vacate any automatic stay or injunctien}, appeals, and any anticipated
postjudgment collection sarvices, the cost of searching records, obtaining title reports {ncluding foreclosure
reports), survayars' repartg, and appraisal fees and title insurance, to the extent permitted by applicable faw.
tandlord also will pay any court costs, in addition to all other sums pravided by law.

AuthoHty. Any persen whe signs this Agreement on behalf of Landlord and Tenant represents and warrants
that he or she has authorily to execute this Agreement.

Caption Headings. Caption headings in this Agreement are for convenience purposes only and are not to be
used to inferpret or define the provisions of this Agreement,

Counterparts. This Agreement may be executed in mukiple counterparts, each of which, when so executed,
shall ba deemed an original, but all such counterparts, taken together, shall constitute one and the same




2134141010 Page: 5 of 11

UNOFFICIAL COPY

Agresment.

Govarndng Law, This Agreement will ke governed by federal law applicable to Lender and, fo the extent
not preempted by federal law, the laws of the State of llinois without regard to ifs conflicts of law
provisions, This Agreement has been accepted by Lender in the State of lllinois.

Chaice of Yenua. Ifthere is a lawsuit, Landlord agrees upon Lender's request i submit to the jurisdiction of the
courts of DuPage Counly, State of lliinois.

Mofices. Any nofice required to be given under this Agreement shall be given in writing, and, shall be effective
when actually delivered, when actually received by telefacsimile {unless ctherwise required by law), when
deposited with a nationally recognized overtight courier, or if mailed, when deposited in the United States mail,
as first class, certified ar registered mail postage prepaid, directed to the addresses shown near the beginning of
thiz Agreemeast. Any party may change ifs address for notices under this Agreement by giving formal written
notice to the ot ar parties, specifying that the purpose of the notlea |5 to changa ths partys address.

No Waiver by -erder. Lendsr shall not be deemed to have waived any rights under this Agresment unless
such waiver iz givea in writing and signed by Lender. Mo detay or omission on the part of Lender in exercising
any right shall operats =s a waiver of such right or any other right. A waiver by Lender of a pravision of this
Agreement shall not preiadize or constifute a waiver of Lender's right otherwise to demand strict compliance with
that provision of any ather pievision of this Agresment. Mo prior walver by Lender, nor any course of dealing
among Lender, Landiord, and Tzaant shall constitute a waiver of any of Lender's rights or of any of Landlord's
andfar Tenant's obligations as to-any fufure transactions.  Whenever the consent of Lender is required under this
Agreement, the granting of such conseni by Lender in any instance shall not consfitute continuing consent to
suUinsequent instances whers such cangen’is required and in all cases such consent may be granted or withheld

in the sole discretion of Lender.

Severahility. If a court of competent jurisdictcii finds any provislon of this Agreement to be illegal, invalid, or
unenforceable s to sny person or circumstance that finding #hall not make the offending provision lkegal,
invalid, or unenfarceable as to any other person oicirzumstance,  H feasible, the offending provisian shafl be
gonsidersd modified so that it becomes legal, valid and znforceable. i the offending provision cannot be so
modified, it shall be considerad deleted from this Agresimant., Unless othenwise required by law, the illegality,
invalidity, or unenforceability of any provision of this Agresment shall net affect the lepality, validity or
enfarceabiity of any other provision of this Agraement,

Successors.  This Agreement shall extend to and bind the [2spoctive hairs, parsonal representativas,
suceessors and asslgns of the parties to this Agreemant.

Walve Jury., All parties to this Agreement hereby waive the righl t2 any jury trial in any action,
proceeding, or counterclaim brought by any party against any other party

EACH PARTY TC THIS AGREEMENT ACKNOWLEDGES HAVING READ ALL THZ PROVISIONS OF THIS
AGREEMENT, AND EACH PARTY AGREES TO ITS TERMS3. THIS AGREENMENY I3 2ATED OCTOBER 27,

2021,




2134141010 Page: 6 of 11

UNOFFICIAL COPY

LANDLORD:

DLYMPIA FIELDS 3780 LLC, AN OIS LIMITED LIABILITY COMPANY
By: W

Michael’H. Ross, Manager of Olympia Fields 3780 LLC, an
lillinois limited liabllity company

ORCHARD 2251 LLC, 44 ILLINOIS LIMITED LIABILITY COMPANY

) /
By: : :
Michael H. Rose, Manage: “at-Orchard 2251 LLC, an Hlinois

limited liability company

WHM 1861 LLC, AN ILLINOIS LIMITEDE]ABI‘L:? COMPANY

o S edae /T e

Michael H. Rose, Mahager of WM 1661 LLC, an linels Jimited
liability company

LENCER:

EVERGREEN BANK GROUP

By: {ff}mgxg Kf j/?/’L/ |

Carolyn A. Owen, Vlce President

TENANT:

. AN INDIANA CORFORATION

By:
Authorized Signer for Steak N Shake Inc., an Indiana
carporatio

By: —
Authorized Signer for S$teak N Shake Inc, an Indiana
corporation
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LIMITED LIABILITY COMPANY ACKNOWLEDGMENT

STATE OF Lt ]
] 8

COUNTY OF w2/ ]

Cn this /:} day of fﬁﬁm , Qfﬂf befora me, the wndarsigned Notary

Public, personally appeared Michael H. Rose, Manager of Olympia Fields 3780 LLG, an lllineis limited liability

company, and known to me to be @ member or designated agent of the limited fiability company that sxectted the
Subordination, Mon-Disiurbance and Attornmant Agreement and acknowledged the Agreement to ba lhe free and
voluritary act and riézd of the Hmited figbility company, by authority of statute, its arlicles of arganization or its

operating agreement. fo’ the uses and purpeses therein mentioned, and on oath stated that he or she is authonized to
axacute this Agreemen* an i in fact executed the Agresment on behalf of the Emited liability company.

Notary Public in and for the State ot AL etar o
My commission expires (/L,{MJ A3, Qﬁg?} KATHRYN RDSE CLAAHSEN

Official Smal

Motary Public - State of tinois
M-_.r I:arnrmssmn Expnres Apr 15 2023
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LIMITED LIABILITY COMPANY ACKNOWLEDGMENT

STATE OF LAL g st )
) S§

o A
COUNTY OF Ll lé )

Cn this QN?J"J) day of f/ WM*-H . Q{fﬁ;}f bafore me, the undersigned Notary
Public, personally appeared Michael H. Rose, Manager of Orchard 2251 LLC, an IRinois lmited Nability
company, and kniown to me to be a member or designated agent of the limited liability company that executed the
Subordination, Mor-Disturbance and Attornment Agreement and acknowledged the Agreemant to be the free and
yoluntary act and cssd of the limited liabilty company, by authority of statute, its articles of organization or iis
operating agreement, fo- the uses and purposes thersin mentionad, and on cath stated that he or she is authonzed to
axecute this Agresmentand in fact executed the Agreement on behalf of the [imited liability company.

. £
oy Lattvip lisie, (Maahaer  Resdnga__ (W aatmo J7
Notary Public in and for the State nt Lilpgeas

My commisslon expires @Mj _f::'": 2@ 3

KATHRYN ROSE CLAAHSEN
ficial Spa)

N Matary Publie - State of itinoss

{ My Commission Expires Apr 15, 2073 |




2134141010 Page: 8 of 11

UNOFFICIAL COPY

LIMITED LIABILITY COMPANY ACKNOWLEDGMENT
STATE OF S ntitar )

) } 5%
COUNTY OF (o td |

Cn this QE Ml day of ﬁ{mﬁﬂ W . Q@Qﬁefure me, the undarsignad Notary

Public, personally appeared Michael H. Rose, Manager of W 1661 LLC, an Nlinois Jimited Hability company,
and known to me to be a member or designafed agent of the limited liability company that executed the
Subordination, kori-Disturbance and Attornment Agreement and acknowledged the Agreement to be the freée and
voluntary act and reed of the limited hahilty company, by authorily of stabuts, its articles of organization or its
opearating agreaman’l, for the wses and pUrposes thereln tentioned, and on palh stated that he or she |3 authorized to
exacute this Agreemen® ar d in fact executed the Agreement on behalf of the fimited liakilly company.

. ) y
By __é;fa:;?:;f-"u&?@i e Claa 1dcen  Residing at L )badTen I

Notary Public In and for the State 51, %xﬁtﬁd—f’
My commission expires M EL 9, 2483

KATHEYN ROSE CLAAHSEN
Offciai 5eal
g of Nlingis
r %, 2023

d  Notary Public - Sta
A J'-h,- ICumrms:.Iun Expwes Ap
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LENDER ACKNOWLEDGMENT
STATE OF / - )

COUNTY OF C;é?ﬂk- : -

On this c&l t? day of ﬂ/ E?Wfﬂ‘fé-ff’ P pefore me, the undersigned Notary
Public, personally appeared Carolyn A. Owen and known to me to be the Vice President, authorized agent for
Evergreen Ban* (G oup that executed the within and foregeing instrument and acknowledged said instrument to be
the free and voluntary act and deed of Evergreen Bank Group, duly authorized by Evergrean Bank Group through
its board of directors or ctherwise, for the uses and purposes therain mentioned, and on oath stated that he or she is
authorized to execuie *iis said instrument and in fact executed thig said instrument on behalf of Evergreen Bank
Group. Y ! .

- - 3 = A5 -
B}. 6?}«}5 .ffi{.ga— i f{é" "iﬁw‘gﬂgf"’%ﬁ'"f&“{“‘f%' i
- -J CYNTHLA GILMORE
Neotary Public in and for the State of Ff’ - 3 Oficial Seal

afaed Kukary Public - State of Nitngis
My commission explres £ YA, A3 My Commisston Exnires Dec 18, 2023
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CORPORATE ACKNOWLEDGMENT

STATEOF AN A ]
) §8
COUNTYOF PRI (6N \

On this } Q'ﬂﬂ day of MDUMEL Zﬂf-ﬂl' before me, the undersigned Notary
Fubic, personally appearad

CHE ST HEL A4 Eteads
. and known 4uone fo be {an) authorized agent{s) of the comoration that executed the Subordination,
Non-Disturbance arid Attornment Agreement and acknowledged the Agreement to be the free and volunlary act and
dead of the corporation; b authority of its Bylaws or by reselutian of its board of directors, for the uses and purposes
therein mentioned, ana or 2ath stated that he or shefthey isfare authorized to execute this Agreemeant and in fact

executed the Agreemeant on tehalf of the corparation,

J £ < & ‘L 3 y . ;
By feden ALk Residing at ZN X AAFILLS | LA/
Notary Public In and for the State of /ZMJf 44l
o . ﬁ;‘é% shbe i“ifﬁ
My commission expires JUNE 29 202Y SV onk Wi, Y,
' i




