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Subordination Agreement - :ﬁ%ﬁ;&?&ﬁ g;r:::flng OMB Approval No. 2502-0588
Public Office of Housing (Exp. 04/30/24)

Public Reporting Burden for this coliection of information is estimated to average 0.5 hours per response, including the time for
reviewing instructions, searching existing data sources, gathering and maintaining the data needed, and completing and reviewing
the collection of information. Response to this request for information is required in order to receive the benefits to be derived. This
agency may nol collect this infarmation, and you are not required to complete this form unless it displays a currently valid OMB control
number. While no assurance of confidentiality is pledged to respondents, HUD generally discloses this data only in response fo a
Freedom of Information Act request.

Warning: Federal law provides that anyone who knowingly or willfully submits {or causes to submit) a document containing any
false, fictitious, misleading, or fraudulent statement/certification or entry may be criminally prosecuted and may incur civil
administrative liability. Penallies upon conviction can include a fine and imprisonment, as provided pursuant to applicable [aw, which
includes, but is not limited to, 18 U.S.C. 1001, 1010, 1012; 31 4.5.C. 3729, 3802, 24 C.F.R. Paris 25, 28 and 30, and 2 CF.R. Pants
180 and 2424

Project Name: Berry Manor
HUD Project No: 071-35941

THIS SUBORT/NATION AGREEMENT ("Agreement”) is entered into this
16th day of Septembei, 2022 by and among (i) Merchants Capital Corp., an Indiana
corporation ("Senior Lendsr™), (ii) lllinois Housing Development Authority, a body
politic and corporate established pursuant to the lllinois Affordable Housing Act, 310
ILCS 65/1 et seq.; as amendea fem time to time ("Subordinate Lender"), and (iii)
Berry Manor Apartments, LP, an liinois limited partnership ("Borrower").

Recitais

WHEREAS, Borrower is the owner of thai zertain 57 unit residential rental
development known as "Berry Manor" ("Project"), located at 737 E. 63" Street,
Chicago, llinois. Senior Lender has made or is making the senior mortgage loan as
described on Schedule A hereto to Borrower in the original principal amount(s) as
shown on Schedule A, evidenced by the Note described in Schedule A ("Senior
Note"), and secured by, among other things, the Security Instrur:ent as described in
Schedule A (collectively, "Senior Security Instrument™), covering tne property
described in Exhibit A attached hereto together with all improvements therzon and
personal property used relative thereof, all as more particularly described-irthe Senior
Security Instrument ("Mortgaged Property™).

WHEREAS, Borrower has requested Senior Lender to permit Subordinate Lender
to make a subordinate loan to Borrower in the amount of $1,700,000 ("Subordinate
Loan"), pursuant to the Subordinate Loan Documents as defined below, and secured by,
among other things, a mortgage lien against the Mortgaged Property.

WHEREAS, Senior Lender, with the approval of the U.S. Department of Housing
and Urban Development {“HUD"), has agreed to permit Subordinate Lender to make the
Subordinate L.oan and to place a subordinate mortgage lien against the Mortgaged
Property subject to all of the conditions contained in this Agreement and in accordance
_ with Program Obligations. “Program Obligations” means (1) all applicable statutes
and any regulations issued by the Secretary pursuant thereto that apply to the Project,
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including all amendments to such statutes and regulations, as they become effective,
except that changes subject to notice and comment rulemaking shall become effective
only upon completion of the rulemaking process, and (2) all current requirements in
HUD handbooks and guides, notices, and mortgagee letters that apply to the Project,
and all future updates, changes and amendments thereto, as they become effective,
except that changes subject to notice and comment rulemaking shall become effective
only upon completion of the rulemaking process, and provided that such future updates,
changes and amendments shall be applicable to the Project only to the extent that they
interpret, clarify and implement terms in this Agreement rather than add or delete
provisions from such document. Handbooks, guides, notices, and mortgagee letters are
available on HUD's official website: Handbooks, guides, notices, and mortgagee letters
are availeuie on “HUDCLIPS,” at www:hud.gov.

NOW, "'HFPEFORE in order to induce Senior Lender to permit Subordinate
Lender to make the Subordinate Loan to Borrower and to place a subordinate mortgage
lien against the Mortg4o2d Property, and in consideration thereof, Senior Lender,
Subordinate Lender aiid Borrower agree as follows:

1. Definitions.

In addition to the terms defines i the Recitals to this Agreement, for purposes of
this Agreement the following terms havé iie respective meanings set forth below:

(a) "Affiliate” is any person oi susiness concern that directly or indirectly
controls policy of a principal or has the puwer to do so is an affiliate. Persons
and business concerns controlled by the sama third party are also affiliates.

(b) "Bankruptcy Proceeding” means any sankruptcy, reorganization,
insolvency, comRosmon restructuring, dissolution, liquidation, receivership,
assignment for the benefit of creditors, or custodlansm 3 action or proceeding
under any federal or state law with respect to Borrower, any guarantor of any of
the Senior Indebtedness, any of their respective propertles o any of their
respective partners, members officers, directors, or sharehclders.

(c) "Borrower” means all entities identified as "Borrowei".ir e first
paragraph of this Agreement together with any successors, heirs, drd assigns
(jointly and severally). Borrower shall include any entity takln% title tot!ie
Mortgaged Property, whether or not such entity assumes the Senior Note,
provided that the term "Borrower" shall not include Senior Lender in the event
that Senior Lender may acquire title to the Mortgaged Property. Whenever the
term “Borrower” is used herein, the same shall be deemed to include the obligor
of the debt secured by the Senior Security Instrument.

(d) "Business Day" means ana day other than Saturday, Sunday or any
other day on which Senior Lender or HUD is not open for business.

(e) "Covenant Event of Default" is defined in the Senior Security
Instrument.
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f) "Entity” means an estate, trust, partnership, corporation, limited liability
company, limited liabili partnershlp, ovemmental department or agency or any
other entity which has the legal capamty to own property.

(g) "Monetary Event of Default" is defined in the Senior Security
Instrument.

(h) "Non-Project Sources™ means any funds that are not derived from
Project Sources.

(i) "Project Sources" means the Mortgaged Property (as defined in the
Senior Security Instrument), any proceeds of the Senior -indebtedness, and any
reserve or deposit made with Senior Lender or any other party as reqwred by
HUD.in connection with the Senior Indebtedness.

J) "Senior Indebtedness” means all present and future indebtedness,
obllgal.u .5, and liabilities of Borrower to Senior Lender under or in connection
with the Se:iior Loan Documents.

(k) "Senior Lender" means the Entity named as such in the first
paragraph on page 1. of this Agreement, its successors and assigns.

(I} "Senior Luan Sacuments" means the Senior Note, the Senior
Security Instrument, anc the Regulatory Agreement between Borrower and HUD,
as such documents may be¢ 2mended from time to time and all other documents
at any time evidencing, securing, guaranteeing, or otherwise delivered in
connection with the Senior Indeciedness, as identified in Schedule A.

(m) "Senior Security Instrument Default” means a "Monetary Event of
Pefau}t or a "Covenant Event of Defau!tas defined in the Senior Security
nstrument.

(n) "Subordinate Indebtedness™ measali present and future
indebtedness, obligations, and liabilities of Borrower to Subordinate Lender
under or in connection with the Subordinate Loan or ti»¢ Subordinate Loan
Documents.

(o) "Subordinate Lender" means the Entity named a3 such in the first
paragraph on page 1 of this Agreement.

(p) "Subordinate Loan Documents” means the Subordinatz Mote, the
Subordinate Mortgage, and all other documents at any time evidencing. securing,
guaranteeing, or otherwise delivered in connection with the Subordinate
Indebtedness, as identified in Schedule B. The terms Subordinate Note and
Subordinate Mortgage are defined in Schedule B.

) "Subordinate Loan Enforcement Action" means the acceleration of
all or any part of the Subordinate Indebtedness, the advertising of or
commencement of any foreclosure or trustee’s sale proceedings, the exercise of
any power of sale, the acceptance of a deed or assignment in lieu of foreclosure
or sale, the collecting of rents, the obtaining.of or seeking of the appointment of a
receiver, the seeking of default interest, the taking of possession ar control of any
of the Mortgaged Property, the commencement of any suit or other legal,
administrative, or arbitration proceeding based upon the Subordinate Note or any
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other of the Subordinate Loan Documents, the exercising of any banker's lien or
rights of set-off or recoupment, or the taking of any other enforcement action
against Borrower, any other party liable for any of the Subordinate Indebtedness
or obligated under any of the Subordinate Loan Documents, or the Mortgaged
Property.

(r}) "Subordinate Mortgage Default” means any act, failure to act, event,
conditions, or occurrence which allows (but for anx contrary provision of this
Agreement), or which with the giving of notice or the passage of time, or both,
would allow (but for any contrary provision of this Agreement), Subordinate
Lender to take a Subordinate Loan Enforcement Action.

(s) "Surplus Cash" is defined herein to mean the same as that term is
defined in the Regulatory Agreement between Borrower and HUD.

2. Pormission to Allow Mortgage Lien Against Mortgaged Property.

Senior Lenugr censents, subject to the provisions of this Agreement, to permit
Subordinate Lender {¢ r2rord the Subordinate Mortgage and other recordable Subordinate
Loan Documents against the Mortgaged Property (which are subordinate in all respects to
the lien of the Senior Securiivinstrument) to secure Borrower's obligation to repay the
Subordinate Note and all other obliyations, indebtedness and liabilities of Borrower to
Subordinate Lender under and in connection with the Subordinate Loan. Senior Lender
agrees that the existence of the Subcrd.nate Loan does not create a basis for default of
the Senior Indebtedness. Such consent s subject to the condition that each of the
representations and warranties made by Borrower and Subordinate Lender in Section 3
are true and correct on the date of this Agreenient and on the date on which the proceeds
of the Subordinate Loan are disbursed to Borrovier. If any of the representations and
warranties made by Borrower and Subordinate Lendzr:n Section 3 are not true and
correct on both of those dates, the provisions of the Senicr Loan Documents applicable to
unpermitted liens on the Mortgaged Property shall apply.

3. Borrower's and Subordinate Lender's Represaniations and Warranties.

Borrower and, with respect to subsections (a) through (d) belcw, Subordinate
Lender each make the following representations and warranties to Senio’ Lender:

(a) Subordinate Loan Documents. The Subordinate Loan is evidenced
by the Subordinate Note and is secured by the Subordinate Mortgage.

(b) Terms of the Subordinate Loan. The original principal amount of
the Subordinate Note is $1,700,000. Interest on the Subordinate Note accrues
monthly at the-rate of 0% per annum. The Subordinate Note is due and payable
in full on June 1, 2065, ("Maturity"). The Maturity term of the Subordinate Note
does not end before the maturity term of the Senior Note, unless the Subordinate
Note is forgivable as set forth below and Borrower satisfies all requirements in
the Subordinate Loan Documents to result in the Subordinate Note being eligible
for forgiveness. The principal of the Subordinate Note will have a balloon
principal payment of the entire outstanding principal balance due at Maturity.
The promissory note evidencing the Subordinate Note obligates Borrower to
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make payments as follows Twenty-Five Percent (25%) of the Surplus Cash from
the Project, subject to Section 3(c) immediately below.

5

(¢) Required HUD Language in Subordinate Note. The Subordinate
Note contains or incorporates the following provisions:

“As long as HUD is the insurer or holder of the Senior Note (as
such term and other capitalized terms are defined in the form
Subordination Agreement, HUD-92420M) on FHA Project No.
071-35941, the following provisions (“HUD Provisions”) shall be
in full force and effect:

(1)  any payments due under the Subordinate Note shall be
payable only (i) from permissible distributions from Surplus Cash of
the Project; but in no event greater than seventy-five percent (75%)
Ji the total amount of Surplus Cash; or (i) from monies received from
Noo-Project Sources. In no event may payments due under all
subordinate debt of Maker cumulatively exceed 75% of available
Surplus-Cash. The restriction on payment imposed by this
paragraphshali not excuse any default caused by the failure of the
Borrower to pay the indebtedness evidenced by the Subordinate
Note,

(2)  no prepayment of the Subordinate Note shall be made until
after final endorsement by LD of the Senior Note, unless such
prepayment is made from Nori-Project Sources and is approved in
writing by HUD,

(3)  this Subordinate Note is non-negctiable and may not be sold,
transferred, assigned, or pledged by the Subordinate Lender except
with the prior written approval of HUD;

(4) interest on the Subordinate Note shall nct he compounded as
long as HUD is the insurer or holder of the Note securer by the
Security Instrument;

(8)  Maker hereby waives presentment, demand, protesi and'
notice of demand, protest and nonpayment of this Subordinate Note;

(6) the terms and provisions of this Subordinate Note are also for
the benefit of and are enforceable by HUD against any party hereto,
their successors and assigns. This Subordinate Note may not be
modified or amended without the written consent of HUD; and

(7)  inthe event of any conflict between the terms of the

Subordinate Note and the HUD Provisions, the terms of the HUD
Provisions shall control.”

Previous editions are obsolete Subordination Agreement - Public HUD-92420M
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(d) Relationship of Borrower to Subordinate Lender. Subordinate
Lender is not an Affiliate of Borrower.

(e)  Subordinate Loan Documents. Borrower certifies that the executed
Subordinate Loan Documents are substantially in the same forms as those submit-
ted to; and approved by, HUD prior to the date of this Agreement. Upon execution
and delivery of the Subordinate Loan Documents, Borrower shall deliver to Senior
Lender an executed copy of each of the Subordinate Loan Documents, certified to
be true, correct and complete.

()  Senior Loan Documents. The executed Senior Loan Documents
are‘tne same forms as approved by HUD prior to the date of this Agreement. Upon
execi:tion and delivery of the Senior Loan Documents, Borrower shall deliver to
Subordirate Lender an executed copy of each of the Senior Loan Documents,
certified.o.0a true, correct and complete. '

4. Deliveries.

Borrower shali submit the following items to Senior Lender and HUD at
closing or not later than ten (10) Business Days after the date of the initial
disbursement of proceeas 5i the Subordinate |oan:

(a) Title Evidence. Ewndence of title (title policy or title policy
endorsement, as appropriate) insuring the lien of the Senior Security Instrument
which insures that (i) the lien of the Suierdinate Mortgage is subordinate to the
lien of the Senior Mortgage, and (i) this Aoreement has been recorded among
the applicable land records.

(b) Loan Documents. A complete set ¢itive Subordinate Loan
Documents, including this Subordination Agreemeit.

b. Terms of Subordination.

(@ Agreement to Subordinate. Senior Lender and Suoordinate Lender
agree that: (i) the indebtedness evidenced by the Subordinate Loan-Dicuments is
and shall be subordinated in right of payment, to the extent and in the4ranner
provided in this Agreement, to the prior payment of the indebtedness evidericed by
the Senior Loan Documents, and (i) the Subordinate Mortgage and the other
Subordinate Loan Documents are and shall be subject and subordinate in all
respects to the liens, terms, covenants and conditions of the Senior Security
Instrument and the other Senior Loan Documents and to all advances heretofore
made or which may hereafter be made pursuant to the Senior Security Instrument
and the other Senior Loan Documents (including but not limited to, all sums
advanced for the purposes of (1) protecting or further securing the lien of the Senior
Security Instrument, curing defaults by Borrower under the Senior Loan Documents
or for any other purpose expressly permitted by the Senior Security Instrument, or
(2) constructing, renovating, repairing, furnishing, fixturing or equipping the
Mortgaged Property).

Previous editions are obsolete Subordination Agreement - Public HUD-82420M
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(b)  Subordination of Subrogation Rights. Subordinate Lender agrees
that if, by reason of its payment of real estate taxes or other monetary obligations of
Borrower, or by reason of its exercise of any other right or remedy under the
Subordinate Loan Documents, it acquires by right of subrogation or otherwise a lien
on the Mortgaged Property which (but for this subsection) would be senior to the
lien of the Senior Security Instrument, then, in:that event, such lien shall be subject
and subordinate to the lien of the Senior Security Instrument.

(¢) Payments Before Senior Security Instrument Default. Until
Subordinate Lender receives a default notice of a Senior Security Instrument
Default from Senior Lender, Subordinate Lender shall be entitled to retain for its
own 2:2count all payments made under or pursuant to the Subordinate Loan
Docurients provided that such payments are otherwise permitted under the terms
of this Agreement.

(d) Payments After Senior Security Instrument Default. Borrower
agrees that, afier it receives notice (or otherwise acquires knowledge) of a Senior
Security Instrument Sefault, it will not make any payments under or pursuant to the
Subordinate Loan Docurrierits (including but not limited to principal, interest,
additional interest, late payment charges, default interest, attorney’s fees, or any
other sums secured by the Subordinate Mortgage) without Senior Lender's prior
written consent. Subordinate Leiider agrees that, after it receives a default notice
from Senior Lender with written instructions directing Subordinate Lender not to
accept payments from Project Sources on account of the Subordinate Loan, it will
not accept any payments under or pursuzit {0 the Subordinate Loan Documents
(including but not limited to principal, interesi, Zdditional interest, late payment
charges, default interest, attorney's fees, or any other sums secured by the
Subordinate Mortgage) unless either (i) such paymeitis being made solely from
Non-Project Sources or (ii) such payment is made with Genior Lender's prior written
consent. If Subordinate Lender receives written notice ‘rem. Senior Lender that the
Senior Security Instrument Default which gave rise to Subo:vinate Lender's
obligation not to accept payments has been cured, waived, or ctherwise suspended
by Senior Lender, the restrictions on payment to Subordinate Lenrierin this Section
5 shall terminate, and Senior Lender shall have no right to any subscocent
payments made to Subordinate Lender by Borrower prior to Subordinats Lender's
receipt of a new default notice from Senior Lender in accordance with the
provisions of this Section 5(d).

() Remitting Subordinate Loan Payments to Senior Lender. If, after
Subordinate Lender receives a default notice from Senior Lender in accordance
with subsection (d) above, Subordinate Lender receives any payments under the
Subordinate Loan Documents (other than payments permitted under subsection (d)
above), Subordinate Lender agrees that such payment or other distribution will be
received and held in trust for Senior Lender and unless Senior Lender otherwise
notifies Subordinate Lender in writing, will be promptly remitted, in kind to Senior
Lender, properly endorsed to Senior Lender, to be applied to the principal of,
interest on and other amounts due under the Senior Loan Documents in
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accordance with the provisions of the Senior Loan Documents. By executing this
Agreement, Borrower specifically authorizes Subordinate Lender to endorse and
remit any such payments to Senior Lender, and specifically waives any and all
rights to have such payments returned to Borrower or credited against the
Subordinate Loan. Borrower and Senior Lender acknowledge and agree that
payments received by Subordinate Lender, and remitted to Senior Lender under
this Section 5, shall not be applied or otherwise credited against the Subordinate
Loan, nor shall the tender of such payment to Senior Lender waive any
Subordinate Mortgage Default which may arise from the inability of Subordinate
Lender to retain such payment or apply such payment to the Subordinate Loan.

(f) Agreement Not to Commence Bankruptcy Proceeding.
Subordinate Lender agrees that during the term of this Agreement it will not
commencze, or join with any other creditor in commencing any Bankruptcy
Proceering with respect to Borrower, without Senior Lender's prior written consent.

6. Default J:ader Subordinate Loan Documents.

(@)  Noticc-oi Default and Cure Rights. Subordinate Lender shall
deliver to Senior Lender 4 aefault notice within five Business Days in each case
where Subordinate Lender has given a default notice to Borrower. Failure of
Subordinate Lender to send a default notice to Senior Lender shall not prevent the
exercise of Subordinate Lender’s iights and remedies under the Subordinate Loan
Documents, subject to the provisions ot this Agreement. Senior Lender shall have
the opportunity, but not the obligation; to cure any Subordinate Mortgage Default
within 60 days following the date of such riotice; provided, however that
Subordinate Lender shall be entitled, during'si:ch 60-day period, to continue to
pursue its rights and remedies under the Subcrdinate Loan Documents, subject to
the limitations set forth in Section 6(b) below.

(b) Subordinate Lender's Exercise of Remeuizs After Notice to
Senior Lender.

(1}  If a covenant Subordinate Mortgage Defau't occurs and is
continuing, Subordinate Lender agrees that it will not, for a-psied of one
hundred eighty (180) days after giving notice of such Subordinzie
Mortgage Default to Senior Lender and HUD (the “Standstill Period”),
commence foreclosure proceedings with respect to the Mortgagea
Property under the Subordinate Loan Documents or exercise any other
rights or remedies it may have under the Subordinate Loan Documents
with respect to the Mortgaged Property, including, but not limited to
accelerating the Subordinate Loan, collecting rents, appointing (or
seeking the appointment of) a receiver or exercising any other rights or
remedies thereunder without Senior Lender’s prior written consent.
During the Standstill Period, Subordinate Lender agrees to use best
efforts to resolve the Subordinate Mortgage Default, in an effort to avoid
the pursuit of available remedies by the Subordinate Lender. Afier the
expiration of the Standstill Period andin the event Subordinate Lender

Previous editions are obsolete Subordination Agreement - Public HUD-82420M



2225845130 Page: 10 of 22

UNOFFICIAL COPY

forecloses on the Mortgaged Property, the purchaser must comply with
HUD's Previous Participation regulations and processes, Transfer of
Physical Asset requirements, and Program Obligations before it can
take title to the Mortgaged Property.

(2)  Subordinate Lender further agrees that if a monetary
Subordinate Mortgage Default occurs and is continuing, it will not
commence foreclosure proceedings with respect to the Mortgaged
Property under the Subordinate Loan Documents or exercise any other
rights or remedies it may have under the Subordinate Loan Documents
with respect to the Mortgaged Property, including, but not limited to
accelerating the Subordinate Loan, collecting rents, appointing (or
seeking the appointment of) a receiver or exercising any other rights or
remedies thereunder without Senior Lender’s prior written consent. The
praceding prohibition on foreclosure for a monetary Subordinate
Mariozage Default excludes the acceleration of any part or all of the
Subordiriate Indebtedness resulting from a covenant Subordinate
Mortgage Default.

(3}  Nutning in this subsection (b) shall (i) limit Subordinate
Lender’s right to-&ring an action seeking recovery solely from Non-
Project Sources or {il; preclude Subordinate Lender from exercising or
enforcing all the rights zailable to Subordinate Lender under the
Subordinate Loan Documerts and/or under applicable law to enforce:
covenants and agreements of Somower relating to income, rent or
affordability restrictions.

7. Default Under Senior Loan Documer.ts.

(a)  Notice of Default and Cure Rights. Serior Lender shall deliver to
Subordinate Lender a default notice within five Business Days in each case where
Senior Lender has given a default notice to Borrower (proviccd that Senior Lender
shall have no liability to Borrower, Subordinate Lender or to any other Entity for
failure to timely give such notice). Failure of Senior Lender to senri @ default notice
to Subordinate Lender shall not prevent the exercise of Senior Lendzr'c right and
remedies under the Senior Loan Documents, subject to the provisions of this
Agreement. Borrower agrees that Subordinate Lender shall have the opportunity,
but not the obligation, to cure either a Monetary Event of Default or a Covenant
Event of Default within 30 days following the date of such notice, or any time prior
to an assignment of the Senior Security Instrument from Senior Lender to HUD,
whichever date is later. Subordinate Lender acknowledges that Senior Lender shall
be entitled during such period described above to continue to pursue its remedies
under the Senior Loan Documents. Subordinate Lender shall have the opportunity
to cure a Covenant Event of Default during such period described above so long as
there is no Monetary Event of Default under the Senior Loan Documents. All
amounts paid by Subordinate Lender to Senior Lender to cure any default under
the Senior Loan Documents shall be deemed to have been advanced by
Subordinate Lender pursuant to, and shalt be secured by the lien of, the
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Subordinate-Mortgage.

(b) Cross Default. Subordinate Lender certifies that the Subordinate
Loan Documents do not contain a cross default provision. Notwithstanding any
contrary provision contained in the Subordinate Loan Documents, a Senior Security
Instrument Default shall not constitute a default under the Subordinate Loan
Documents if no other default occurred under the Subordinate Loan Documents.

8. Conflict.

Borrower, Senior Lender and Subordinate Lender each agrees that, in the event of
any confiict or inconsistency between the terms of the Senior Loan Documents, the
Subordinate Loan Documents and the terms of this Agreement, the terms of this _
Agreement sa! govern and control solely as to the following: (a) the relative priority of the
security interesis 4f Senior Lender and Subordinate Lender in the Mortgaged Property;
and (b) solely as beww2en Senior Lender and Subordinate Lender, the notice
requirements, cure rigits, and the other rights and obligations which Senior Lender and
Subordinate Lender have agreed to as expressly provided in this Agreement. Borrower
acknowledges that the terrns Znd provisions of this Agreement shall not, and shall not be
deemed to: extend Borrower's time: to cure any Senior Security Instrument Default or
Subordinate Mortgage Default, as thie case may be; give Borrower the right to notice of
any Senior Security Instrument Defauit pr.Subordinate Mortgage Default, as the case may
be other than that, if any, provided, resgeiclively under the Senior Loan Documents or the
Subordinate Loan Documents, as applicablz; or create any other right or benefit for
Borrower as against Senior Lender or Suboidinate Lender.

9. Rights and Obligations of Subordina.e Lender under the Subordinate
Loan Documents and of Senior Lender under the Si:pior Loan Documents.

Subject to each of the other terms of this Agreement;-a!t of the following provisions
shall supersede any provisions of the Subordinate Loan Docuinepts covering the same
subject matter:

(@) Protection of Security interest. Subordinate L.enczr ¢hall not,
without the prior written consent of Senior Lender in each instance;-ta¥.a any action
which has the effect of increasing the indebtedness outstanding under, 1 secured
by, the Subordinate Loan Documents, except that Subordinate Lender sinal* have
the right to advance funds to cure Senior Security Instrument Defaults pursuant to
Section 7(a) above and advance funds pursuant to the Subordinate Mortgage for
the purpose of paying real estate taxes and insurance premiums, making
necessary repairs to the Mortgaged Property and curing other defaults by Borrower
under the Subordinate Loan Documents.

(b) Condemnation or Casualty. Inthe event of. a taking or threatened
taking by condemnation or other exercise of eminent domain of all or a portion of
the Mortgaged Property (collectively, a "Taking"), or the occurrence of a fire or other
casualty resulting in damage to all or a portion of the Mortgaged Property (collec-
tively, a "Casualty™), at any time or times when the Senior Security Instrument
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remains a lien on the Mortgaged Property the following provisions shall apply:

(1)  Subordinate Lender hereby agrees that its rights {(under the
Subordinate Loan Documents or otherwise) to participate in any proceeding
or action relating to a Taking and/or a Casualty, or to participate or join in
any settlement of, or to adjust, any claims resulting from a Taking or a
Casualty shall be and remain subordinate in all respects to Senior Lender's
rights under the Senior Loan Documents with respect thereto, and
Subordinate Lender shall be bound by any settlement or adjustment of a
claim resulting from a Taking or a Casualty made by or with the written
consent of Senior Lender; and

(2)  all proceeds received or to be received on account of a Taking
or a Casualty, or both, shall be applied (to payment of the costs and
eypunses of repair and restoration and/or to payment of the Senior Security
Instiuroent) in the manner determined by Senior Lender in its sole discretion
consistent with the Senior Loan Documents; provided, however, that if
Senior Lender-elects to apply such proceeds to payment of the principal of,
interest on and oiher amounts payable under the Senior Security Instrument,
any proceeds remdning after the satisfaction in full-of the principal of,
interest on and other-amounts payable under the Senior Security Instrument
shall be paid to, and my be applied by, Subordinate Lender in accordance
with the applicable provigiciis of the Subordinate Loan Documents. Any
proceeds then remaining aftes thi satisfaction in full of the principal of,
interest on and other amounts payable under the Subordinate Loan
Documents shall be paid by the Suoerdinate Lender to Borrower.

{c)  No Modification of Subordinate Lcan Documents. Borrower and
Subordinate Lender each agrees that, until the principa! of, interest on and all other
amounts payable under the Senior Loan Documents-hzve been paid in full, it wil
not, without the prior written consent of Senior Lender iix eé2ch instance, increase
the amount of the Subordinate Loan, increase the required{ayments due under the
Subordinate Loan, decrease the term of the Subordinate Loan, iricrease the
interest rate on the Subordinate Loan, or otherwise amend the Su’sordinate Loan
terms in a manner that creates an adverse effect upon Senior Lendei tnder the
Senior Loan Documents. Any unauthorized amendment of the Suborairate Loan
Documents without Senior Lender's consent shall be void ab initio and o7 nz effect
whatsoever.

10.  Modification of Senior Loan Documents; Refinancing of Senior
Indebtedness; Transfer of Physical Assets.

(a) Subordinate Lender consents to any agreement or arrangement in which Senior
Lender waives, postpones, extends, reduces or modifies any provisions of the
Senior Loan Documents, including any provision requiring the payment of
money, provided however, there shall be no modification of the Senior Loan
Documents without the consent of the Subordinate Lender if such modification
would increase the principal amount of the Senior Indebtedness beyond the
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original principal amount of the Senior Indebtedness (excluding any amounts
having been advanced by Senior Lender for the protection of its security interest
pursuant to the Senior Loan Documents), increase the interest rate of the
Senior Indebtedness, or decrease the original maturity term of the Senior
Indebtedness.

12

(b) Subordinate Lender agrees that its agreement to subordinate hereunder shalll
extend to any new mortgage debt which is for the purpose of refinancing all or
any part of the Senior Indebtedness in accordance with Program Obligations
(including reasonable and necessary costs associated with the closing and/or
the refinancing); and that all the terms and covenants of this Agreement shall
inivre to the benefit of any holder of any such refinanced debt; and that all
refarences to the Senior Indebtedness, the Senior Note, the Senior Security
Instrument, the Senior Loan Documents and Senior Lender shall mean,
respzctively, the indebtedness related to the refinance loan, the refinance note,
the securivinstrument securing the refinance note, all documents evidencing,
securing orotherwise pertaining to the refinance note and the holder of the
refinance nuie, pravided however, there shall be no refinancing of the Senior
Indebtedness without the consent of the Subordinate Lender if such refinancing
would increase the princinal amount of the Senior Indebtedness beyond the
original principal amouiitof the Senior Indebtedness (excluding any amounts
having been advanced by Senior Lender for the protection of its security interest
pursuant to the Senior Loan Documents), increase the interest rate of the
Senior Indebtedness, or decreasz th2 original maturity term of the Senior
Indebtedness.

(¢) Subordinate Lender agrees that the term of the Subordinate Indebtedness
“will be extended.if HUD grants a deferment: ¢f amortization or forbearance
that results in an extended maturity of the Senio~indebtedness.

(d) Subordinate Lender agrees that the term of the Subatuinate Indebtedness will
be extended if the Subordinate Note is due, and there 2iz-no Surplus Cash
funds or Residual Receipts (if applicable) avaitable for repayment, and the
Senior Indebtedness has not been repaid in full. (The parties agrea that
distributions of Residual Receipts must be approved by HUD ana 2an only

be approved by the terms of a written agreement between HUD arid ihe
Borrower).

{e) Subardinate Lender further agrees that the Subordinate Indebtedness is
assumable when a sale or transfer of physical assets occurs, and the Senior
Indebtedness remains in place.

11.  Default by Subordinate Lender or Senior Lender.

If Subordinate Lender or Senior Lender defaults in performing or observing any of
the terms, covenants or conditions to be performed or observed by it under this
Agreement, the other, non-defaulting Lender shall have the right to all available legal and
equitable relief.
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12. Notices.

Each notice, request, demand, consent, approval or other communication
(hereinafter in this Section referred to collectively as "notices” and referred to singly as a
"notice") which Senior Lender or Subordinate Lender is required or permitted fo give to the
othér party pursuarit to this Agreement shall be in writing and shali be deemed to have
been duly.and sufficiently given'if: (a) personally delivered with proof of delivery thereof
(any notice so delivered shall be deemed to have been received at the time so delivered),
or {b) sent by Federal Express (or other similar national overnight-courier) designating -next
Business Day delivery (any notice so delivered shall be deemed to have been received on
the next Ruziness Day following receipt by the courier); or (¢) sent by United States
registered or-certified mail, return receipt requested, postage prepaid, at a post office
regularly maintzined by the United States Postal Service (any notice so sent shall be
deemed to havit been received two Business Days after mailing in the United States),
addressed to the respactive parties as follows:

SENIOR LENDER:

Marchants Capital Corp.

11525 North Meridian Street, Suite 400
Camrii, IN 46032

Attn: FHA Szarvicing

With a copy to:

U.S. Department of Houcing and Urban Development
Director - Office of Multifamily Asset Management
Room 6160

451 Seventh Streét, S.W.

Washington, DC 20410

SUBORDINATE LENDER:

Illinois Housing Development Authority
111 East Wacker Drive, Suite 1000
Chicago, Hllinois 60601

Attn: Legal Department

and to:
llinois Housing Development Authority

111 East Wacker Drive, Suite 1000
Chicago, lllinois 60601
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Attn: Asset Management Department

Either party may, by notice given pursuant to this Section, change the person or persons
and/or address or addresses, or designate an additional person or persons or an
additional address or addresses for its notices, but notice of a change of address shall only
be effective upon receipt.

13. General.

_ (@) Assignment/Successors. This Agreement shall be binding upon
Borrowver, Senior Lender and Subordinate Lender and shall inure to the benefit of
the respr.ctive legal successors and assigns of Senior Lender and Subordinate
Lender

(b) Mo Partnership or Joint Venture. Senior Lender's permission for
the placement ur the Subordinate Loan Documents does not constitute Senior
Lender as a joint venturer or partner of Subordinate Lender. Neither party hereto
shall hold itself out as a panner, agent or Affiliate of any other party hereto.

()  Senior Lender's and Subordinate Lender's Consent. Wherever
Senior Lender's consent or approyal is required by any provision of this Agreement,
such consent or approval may be granted or denied by Senior Lender in its sole
and absolute discretion, unless othenwise expressly provided in this Agreement.
Wherever Subordinate Lender's consent nr approval is required by any provision of
this Agreement, such consent or approval may be granted or denied by
Subordinate Lender in its sole and absolute diccretion, unless otherwise expressly
provided in this Agreement.

(d)  Further Assurances; UCC Financing Stalements. Subordinate
Lender, Senior Lender and Borrower each agree, at Borrov.oi's expense, to
execute and deliver all additional instruments and/or document: reasonably
required by any other party to this Agreement in order to evidence inat the
Subordinate Loan Documents are subordinate to the lien, covenantz 2.it. conditions
of the Senior Loan Documents, or to further evidence the intent of this'/Agreement.
Senior Lender is hereby authorized to file any and all UCC financing statemant
amendments required to reflect the priority of the Senior Indebtedness.

(e} Amendment. This Agreement shall not be amended except by
written instrument signed by all parties hereto.

()  Governing Law. This Agreement shall be governed by the laws of
the State in which the Mortgaged Property is located, except, so long as the Senior
Indebtedness is insured or held by HUD, and solely as to rights and remedies of
HUD, federal jurisdiction may be appropriate pursuant to any federal
requirements. The State courts, and with respect to HUD's rights and remedies,
federal courts, and governmental authorities in the State in which the Mortgaged
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Property is located, shall have exclusive jurisdiction over all controversies which
shall arise under or in relation to the Subordinate Loan Documents. Borrower
irrevocably consents to service, jurisdiction, and venue of such courts for any
such litigation and waives any other venue to which it might be entitled by virtue
of domicile, habitual residence or otherwise.

15

(g) Severable Provisions. If any provision of this Agreement shall be
invalid or unenforceable to any extent, then the other provisions of this Agreement
shall not be affected thereby and shall be enforced to the greatest extent pemitted
by law.

(h) Term. The term of this Agreement shall commence on the date
hereof and shall continue until the earliest to occur of the following events: (i) the
payment of all of the principal of, interest on and other amounts payable under the
Senior L2 Documents; (i) the payment of all of the principal of, interest on and
other amounispayable under the Subordinate L.oan Documents, other than by
reason of payments which Subordinate Lender is obligated to remit to Senior
Lender pursuaiii to Section 5 hereof; (iii) the acquisition by Senior Lender of title to
the Mortgaged Propeir, pursuant to a foreclosure; or (iv) the acquisition by
Subordinate Lender of tit'e 1 the Mortgaged Property pursuant to a foreclosure or a
deed in lieu of foreclosure-of, or the exercise of a power of sale contained in, the
Subordinate Mortgage, but only if such acquisition of titte does not violate any of the
terms of this Agreement. Notwit'isianding the foregoing, in the event the Senior
Indebtedness is refinanced or a transter of physical assets occurs, the term of this
Agreement shall continue and the Sutcidinate Indebtedness and Subordinate Loan
Documents shall be subordinate to any such indebtedness related to the refinanced
:or transferred loan as provided in Section 16 abnve.

(i) Counterparts. This Agreement may e executed in any number of
counterparnts, each of which shall be considered an ericinal for all purposes;
provided, however, that all such counterparts shall togettizr constitute one and the
same instrument.

Each signatory below hereby certifies that each of their statemeris and
representations contained in this Agreement and all their supporting docuirentation
thereto are true, accurate, and complete. This Agreement has been made; presented,
and delivered for the purpose of influencing an official action of HUD in insuring the
Loan, and may be relied upon by-HUD as a frue statement of the facts containec
therein.
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of
the day and year first written above.

SENIOR LENDER:

MERCHANTS CAPITAL CORP.,
an Indiana corporation

(-
By: 7%& ’
Brian SuWing Officer ("COO"})

STATEOF _ 4/ )
) SS

COUNTY OF fages /4 )

. the undersianed, a Notary Fuisiic in and for the Countv and State aforesaid. certifv that

Brian Sullivan personally knowr (G:me to be the Chief Operating Officer (‘COO") of MERCHANTS CAPITAL CORP.
personally known to me to be the came person whose name is subscribed to the foregoing
instrument, appeared before me this-tay in person and acknowledged that he/she signed

and delivered the said instrument in his/for capacity as the €00 of MERCHANTS
CAPITAL CORP. as her free and voluntary #ct and deed and as the free and voluntary act
and deed of MERCHANTS CAPITAL CORP.;farthe uses and purposes therein set forth.

Given under my hand and official seal this /02 dey of %ﬂéﬂél , 2022,

e —— e

A
L SV, RITA KAY KEITH
Foe 0("4_' Notary Public, State of Indiana
3 -;.’E‘;AL"H £ Hamilton County
Tw, e Commission # 705099
’z,a,"';,, & My Commission Expires

JI"’:‘UM \ SBBtﬁmber 1 1, 2026

- . Ceey
7 NotaryPublic /¢ ’2}&\\/@ y Lo

\
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SUBORDINATE LENDER:

ILLINOIS HOUSING

a body %n

Name
Its: 'GENERAIL COUNSEL

AUTHORITY,

STATE OF ILLINOIS )
- ) S8
COUNTY GF.COOK )

|, the undersigrad, a Notary Public in and for the County and State aforesaid,
certify thatMaureen C_ Qhle_. personally known to me to be the
GENERAL COUNSET of ILLINOIS HOUSING DEVELOPMENT AUTHORITY, and
personally known to me to bz tiie same person whose name is subscribed to the foregoing
instrument, appeared before me (nis day in person and acknowledged that he/she signed
and delivered the said instrument-ir-his/her capacity as the GENERAL COUNSEL  of
ILLINOIS HOUSING DEVELOPMENT AUTHORITY as his/her free and voluntary act and
deed and as the free and voluntary act a7id deed of ILLINOIS HOUSING DEVELOPMENT
AUTHORITY, for the uses and purposes thzrein set forth.

/
Given under my hand and official seal this [ (_.day of SE’MEW&LL, 2022.

sA Rnd %
/

7

Notary Public

OFFICIAL SEAL
SHANNON D LINDSEY
NOTARY PUBLIC, STATE OF LLINOIS
MY COMMISSION EXPIRES: 31202025
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BORROWER:

Berry Manor Apartments, LP,
an Illinois limited partnership

By: Berry Manor NHPF Manager, LLC
an [llinois limited liability company
its general partner

By: The NHP Foundation, a District of
Columbia non-profit corporation
its managing rnember

 —
By: /’1,/—%——-——\'
Name: Mecky Adiani '
Its: Senior Vice iwsident

stateor (L)
) §S
COUNTYOFCEUL)

I, the undersigned, a notary public in and for th.e County and State aforesaid, do hereby certify that
Mecky Adnani, personally known to me to be the Senior Vice President of The NHP Foundation
(“NHPF?), the managing member of Berry Manor INI37F Manager, LLC, (“General Partner”) the
general partner of Berry Manor Apartments, LP (the “Beirower”), an Hlinois limited partnership,
and personally known to me to be the same person whose name is subscribed on the foregoing
instrument, appeared before me this day in person and severally acknowledged that as such Senior
Vice President, sthe signed and delivered said instrument as the fieis and voluntary act of NHPF,
General Partner and Borrower for the uses and purposes therein setforih,

/
Given under my hand and official seal this 2| day of /rw;{gﬂd ,2022.

At O [t
‘; Notary @Iic

OFFICIAL SEAL

BRIDGET AWHITE

NOTARY PUBLIC - STATE OF lLLlNOiAS
MY COMMISSION EXPIRES:O?IZM

(SEAL)
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Schedule A - List of Senior Loan Documents

1. Senior Note description:

Note executed by Borrower in favor of Senior Mortgagee, dated as of September 16,
2022, in the amount of $5,802,000.

2. Senior Mortgage description:

Multifamily Mortgage, Assignment of Leases and Rents and Security Agreement
made by Borrower in favor of Senior Mortgagee in the amount of $5,802,000, dated
September 16, 2022 and recarded contemporaneously herewith. :

3. Senior Reguiatory Agreement description:

Regulatory Agreement for Multifamily Projects between Borrower and HUD, dated
September 16, 2022 ard recorded contemporaneously herewith.

4. Building Loan Agreemernit-dated September 16, 2022.
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Schedule B - List of Subordinate Loan Documents

The following documents executed by Borrower in favor of Subordinate Lender in
connection with the Subordinate Loan each dated as of September 16, 2022 unless
otherwise noted:

Loan Agreement;

Mortgage Note;

Junior Mortgage, Security Agreement and Assignment of Rents and
Leases;

Assignment of Contracts, Licenses and Permits;
Guaranty of Completion and Payment,
Envirenmental Indemnity Agreement;
Subordir.ation of Management Agreement
Subordiiiatinn Agreement (Seller Loan)
Subordinaiini-Agreement (Comkd Loan); and
Regulatory an4 L.and Use Agreement.

W

COXNOO M
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EXHIBIT A: LEGAL DESCRIPTION

21

LOTS 12, 13 AND 14 IN SUPERIOR COURT PARTITION SUBDIVISION OF THE
SOUTHEAST 1/4 OF THE SOUTHEAST 1/4 OF SECTION 22, TOWNSHIP 38 NORTH,
RANGE 14, EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS

PINS: 20-22-418-028
20-22-418-029
20-22-418-061

PROPERTY /DDRESS: 737 EAST 69th STREET, CHICAGO, ILLINOIS 60637
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