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DRIWEWAY EASEMENT AGREEMENT

THIS DRIVEWAY EASEMENT AGREEMENT (this “Agreement”) 1s made as of
Magch 29, 2023 (“Effective [ae”) by and between FPS LLC, an Hlinois limited liability
company (together with its successors and permitted assigns, “FP5”), and FPé LLC, an Illinois
limited liability company (together with iis successors and permitted assigns, “FP6”), and 1s as
follows:

RECITALS

A. FP5 is the owner of the real property more-particularly described on Exhibit A
attached hereto and incorporated herein (the “FP5 Property”™),/a partion of which is to be located
in a shared driveway (the “*Easement Property”) to be constructed se-the FP5 Property and the FP6
Property (as hercinafier defined), as more particularly described on Exkibit A-1 and depicted as
the “Proposed Cleveland Driveway Easement” and “Proposed Hammeit ead North Easement” (the
“FP5 Easement Property”). Any subsequent owner of the FP5 Property shal® assume the rights and
obligations of FPS set forth herein.

B. FP6 is the owner of the real property more particularly described oy, Exhibit B
attached hereto and incorporated herein (the “FP6 Property™), a portion of which is 10/2¢ located
in the Easement Property, as more particularly described on Exhibit B-1 and depicied as the
“Proposed Cleveland Driveway Easement” and “Proposed Hammerhead South Easememt” (the
“FP6 Easement Property”™). Any subsequent owner of the FP6 Property shall assume the rights and
obligations of FP6 set forth herein.

C. The Easement Property is more particularly described on Exhibit C attached hereto
and incorporated herein.

D. FP5 has requested, and FPG has agreed to convey, a non-exclusive permanent
easement upon, over, through, and across the FP6 Easement Property for the purposes set forth

herein.

LEGAL_US_E#163153296.8



2309034000 Page: 2 of 20

UNOFFICIAL COPY

E. FP6 has requested, and FP5 has agreed to convey, a non-exclusive permanent
easement upon, over, through, and across the FP5 Easement Property for the purposes set forth
hercin.

NOW, THEREFORE, in consideration of the grant of the foregoing recitals, which are
incorporated herein, the easements contemplated herein and the mutual covenants, agreements and
conditions herein set forth, and for other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, FP5 and FP6 do hereby grant, covenant, promise
and agree as follows:

1. DEFIMITIONS
1.1~ Apreement” shall have the meaning set forth in the Preamble.

1.2 “Approve” (and variations thereof) shall mean the prior written consent of a Party
or other applicable Persor'o the matter presented.

1.3 “Business Day” sha2!l mean all calendar days except Saturdays, Sundays, and any
day on which banking institutions in-Hlinois are authorized or obligated by law or executive order
to close. If the last day for the pesformance of any act or the giving of any notice permitted or
required under this Agreement is a dav-other than a Business Day, then the time period for
performing such act or giving such notice skall be extended until the next Business Day.

1.4 “Default Rate” shall mean the lesserof (a) four (4) percentage points in excess of
the “Prime Rate”, or (b) the highest rate permitted byiaw. The Default Rate under this Agreement
shall change as often as, and when, the Prime Rate changes or changes in the law occur, as the
casc may be.

1.5 “Easement Property” shall have the meaning se. fortiy in the Recitals.

1.6 “Effective Date” shall have the meaning set forth in thc Preamble.

1.7 “Emergency” shall mean a condition requiring immediate-repair, replacement or
other action: (a) to prevent material damage to the Easement Property; (b} t¢ prevent damage to
property located adjacent to the Easement Property; (c) for the safety of any peison using the
Easement Property; or {d) to comply with Legal Requirements.

1.8 “Force Majeure Delays” shall mean delays due to any of the following: acts of war;
insurrection; terrorist acts; strikes; lock-outs; riots; floods; earthquakes; fires; casualties; acts of
God; acts of the public enemy; epidemics; quarantine restrictions; freight cmbargoes;
governmental restrictions; unusually severc weather; hidden conditions on the Easement Property
unknown to the Party affected by such condition; inability to secure necessary labor, materials or
tools; acts or the failure to act of any Governmental Authority; or any other causes {excluding
financial difficulties) beyond the reasonable control and without the fault of the Party claiming the

delay.

1.9  “Governmental Authority” shall mean any federal, state, county, municipal and
local governmental and quasi-governmental body and authority, including the United States of

2
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America, the State of Ilhnois, the City of Chicago, the County of Cook and any political
subdivision, public corporation, district or other political or public entity or departments thereof
having or exercising jurisdiction over the Parties or the Easement Property.

[.10 “Legal Requirements” shall mean all applicable laws, ordinances, orders,
Judgments, rules, regulations, mandatory guidelines and other requirements of Governmental
Authorities, applicable to the Easement Property.

F.11 - “Maintenance Obligations™ shall have the meaning sct forth in Section 3.1.

1112 “Mortgage” means a mortgage, deed of trust, or other lien (direct or indirect) on all
or part of the Lasement Property to secure an obligation made by the applicable Person.

.13 “Moertgagee” means a mortgage, deed of trust, or other lien (direct or indirect) on
all or part of the Casemiznt Property to secure an obligation made by the applicable Person.

.14 “Official Records” shall mean the official real estate records of the County of Cook.

.15 *“Parties” shall mean FP5 and FP6, collectively, and the term “Party” shall mecan
either FP5 or FP6, individually, as appucable,
116 “Permuttecs” shall mear, a9 to each Party, its respective, officers, directors,
employces, agents, patrons, guests, customers, invitees, contractors, visitors, licensces, vendors,
suppliers, lessees, tenants, members and concessionaires or other Persons associated with a Party,
from time to time legally entitled to use the Easerne:t Property.

.17  “Person” shall mean any individual, paiinership, corporation {(including any
business trust), limited liability company, joint stock company, frust, unincorporated association,
joint venture or any other entity or association, the United States, or a federal or political
subdivision thereof, or a state, or a political subdivision thereof.

.18  “Prime Rate” shall mean the “prime rate” as published by the Wall Street Journal,
or 1f the Wall Street Journal has ceased to publish the Prime Rate, thew'such other equivalent
recognized source, as the parties may mutually agree.

[.19  “Proceeds” shall mean the net amount of insurance proceeds received by any
Person on account of damage to or destruction of the Easement Property or any portion thereof,
net of the reasonable costs and expenses incurred by such Person in collecting said amounts
(including reasonable attorneys’ and experts’ fees and expenses).

.20 “Reimbursablc Costs” shall have the meaning set forth in Section 3.2.

.21 “Regquesting Party” shall have the meaning set forth in Section 9.13.

1.22  “Responding Party” shall have the meaning set forth in Section 9.13.

2. EASEMENTS
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2.1 Easements for Ingress. Egress and Access.

2.1.1  FP5 hereby grants to FP6 for its own benefit and for the benefit of its
Permittees, a non-exclusive perpetual easement for velmcular and pedestrian ingress, egress and
access on, over, and across the FP5 Easement Property for the purpose of accessing any parking
garage or parking area located on or below the FP6 Property, accessing the FP6 Property, and for
ingress, egress and related uses, including the maintenance of each Parties’ respective building
tagades and retaining walls.

2.1.2  FP6 hereby grants to FP5 for its own benefit and for the benefit of s
Permittees, a-non-cxclusive perpetual easement for vehicular and pedestnian ingress, egress and
access on, vvei. and across the FP6 Easement Property for the purpose of accessing any parking
garage or parking area located on or below the FP5 Property, accessing the FP5 Property, and for
ingress, egress apa related vses, including the maintenance of each Parties’ respective building
facades and retaining walls.

2.2 Nature of EaSements. All easements granted in this Agreement are appurtenant and
not in gross, and any transfer cratz=mpted transfer of any of satd easements in gross or any attempt
to otherwise sever any of said easeents from the tenement bencfited thereby shall be void and
without force or effect. Unless otiierwise provided herein, all casements are irrevocable.  All
casements granted hercunder shall exist by virtue of this Agrcement without the nccessity of
confirmation by any other document. Ne¢ grant of easement pursuant to this Agreement shali
impose any greater obligation on any Party to construct or maintain its improvements other than
as expressly provided in this Agreement.

2.3 Additional Documents. All easements grauted under this Agreement shall exist by
virtue of this Agreement, without the necessity of confirmatien by any other document. However,
upon the reasonable request of a Party, the other Parties shall s1g and acknowledge a document
memorializing the existence (including the location and any cupditions), or the termination (in
whole or in part), or the release (in whole or in part), as the case 1rav'be, of any eascment, if the
form and substance of the document is Approved by the other Parties. No grant of an easement
pursuant to this Article 2 shall impose any greater obligation on any Party'te construct or maintain
the improvements on its property except as expressly provided in this Agreenient

24  No Walls, Fences or Barriers. Except as permitted by this ‘Agreement, no
temporary or permanent walls, fences or other barriers shall be constructed which materially and
adversely interfere with the easements granted pursuant to this Agreement, unless such
construction is necessary in connection with the maintenance and repair requirements under this
Agreement.

2.5  Garage Overhead Doors. All garage overhead doors shall be no closer than twenty
(20) inches from the boundary of the Easement Property bordering the owner of the garage.

2.6 Taxes. All Taxes applicable to the FPS Lasement Property shall be the
responsibility of FP5. All Taxes applicable to the FP6 Lasement Property shall be the
responsibility of FP6.
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2.7 Restricted Uses. All Parties agree that they will not do or permit anything to be
done on or to the Easement Property, or bring anything on to the Easement Property, or keep or
dispose of anything at the Easement Property, that constitutes waste, that materially increases the
rate of insurance to any Party, or that that creates a public or private nuisance, or that unreasonably
disturbs or interferes with other permitted users of the Easement Property.

3. CONSTRUCTION AND MAINTENANCE

3.1 Maintenance. Each Party shall be solely responsible for the repair and maintenance
of the portion of Easement Property it owns, and shall perform, or cause to be performed, all
maintenance .repair, and replacement work as may be reasonably necessary to keep its portion of
the Easemeni-! roperty in good and serviceable condition and repair, suitable for its intended use.
The obligations.clative to repair, maintenance, and replacement of the Easement Property, along
with the obligatior to provide the insurance coverage described in Article 4, below, are collectively
referred to herein as the “Maintenance Obligations” and include the following:

3.1.1 Regair. Repairing (including resurfacing), maintaining, replacing, and
keeping in good condition at'ali *émes, the Easement Property, subject to normal wear and tear,
casualty, and condemnation; provid<athat the Easement Property must always be have a concrete
topping or similar material (e.g. conerete pavers) but not asphalt;

3.1.2 Cleaning. At all tiaes removing papers, debns, filth, refuse, and any
standing surface waters and washing or thorougniy sweeping paved areas to the extent necessary
to kecp the subject area in good order and repary;

3.1.3 Landscaping. Maintaining and replacing, 1f nccessary, all landscape
plantings, trees and shrubs located within the boundaries‘of its portion of the Easement Property,
if any, in an attractive and thriving condition, trimmed and, v the extent feasible, weed-free;
including providing water for landscape 1rrigation through a preperiy maintamed system,

3.1.4 Qbstructions. Keeping the Easement Property free from any obstructions
that materially limit its use for the intended purposes unless such obstruction 1s permitied under
the provisions of this Agreement;

3.1.5 Sidewalks. Maintaining, cleaning and replacing those sidewalks located
within the boundaries of the Easement Property, 1f any;

3.1.6 Legal Requirements. Complying with, and causing all of 1ts Permittees to
comply with all applicable Legal Requirements; and

3.1.7 Other Maintenance. Performing such other acts that Grantor determines
from time to time are reasonably necessary to preserve and protect its portion of the Easement
Property in accordance with this Agreement.

32  Cost of Maintenance. No Party shall have any obligation to pay any costs of the
other Party’s performance of its Maintenance Obligations; provided, however, to the extenta Party
incurs costs due to the acts or omissions of the other Party or any of its Permittees that cause the
first Party to incur costs it would not otherwise have incurred but for such acts or omissions, the

5
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first Party shall have the right to obtain reimbursement from the non-performing Party (or such
Permittees) for such additional costs (“Reimbursable Costs™). If a Party reasonably determines it
has incurred costs that are Reimbursable Costs, such Party shall provide the non-performing party
with an accounting of the amount of such costs. The non-performing Party shall pay (or cause its
Permittecs to pay) such Reimbursable Costs to the first Party in accordance with Section 7.2.

3.3 Cost of Construction of the Easement Property. The owner of the FPS Property
(“FP5 Owner”) shall be responsible for the initial construction of the Easement Property, which
shall be designed in accordance with the terms of this Agreement, the detailed designs and
specifications included in the Holdback Agreement (as hercinafter defined) and as may otherwise
bc mutually sgreed to by the Parties (the “Driveway Construction™). Upon completion of the
Driveway ‘Congstruction in accordance with the detailed designs and specifications thereof,
Holdback Agrecment (as hereinafter defined), and any work letter entered into between the FPS
Owner and the owier of the FP6 Property (“FP6 Owner”), FP6 Owner shall reimburse FP5S Owner
in accordance with the terms of that certain Driveway Easement Holdback Escrow Agreement
dated on or about the date hereof between the FP3, purchasers of the FPS Property, and FP6 Owner
(the “Holdback Agreement™).If FP5 Owner does not complete Driveway Construction 1n the
timeframes set forth in the Holdback Agreement, FP6 Owner shall have the option to assume all
rights and obligations specified hercin relating to the Driveway Construction as more particularly
specified in the Holdback Agreement. JIf FP6 Owner exercises such option, FP5 Owner shall
promptly deliver all materials related tothe Driveway Construction to FP6 Owner and cooperate
with the transition of the Driveway Constru:tion rights and obligations. Upon completion of the
Driveway Construction 1n accordance with (the' detailed designs and specifications thereof,
Holdback Agreement, and any work letter entered into between the Parties, FP5 Owner shall
reimburse FP6 Owner in accordance with the terms ofthe Holdback Agreement.

34  Cooperation. Each Party shall take all reasorsavle and necessary safety and security
precautions in connection with its use of the Easement Property. Ir. connection with the use of the
Eascment Property, each Party shall comply with, and shall causz =il of its users to comply with,
all apphcable Legal Requirements. Each Party and its invitees shaitsiot utihize the Easement
Property, or any part thereof, in a manner inconsistent with, or that would materially and adversely
interfere with, the other Party’s and its invitees’ use of the Easement Propcrly. All work of a Party
on the Eascment Property, including the time and manner of performing the same (*Future Work™),
shall not materially and adversely interfere with, the other Party’s and its invitecs’ use of the
Easement Property, and the Parties shall work in good faith to coordinate with the other Party to
minimize any disruption caused by the Future Work. The Party performing any Future ‘Work shall
provide notice to the other Party not later than twenty (20) days prior to the performance of the
Future Work, unless in the event of an emergency, in which case the Party performing such
emergency Future Work shall provide notice to the other Party as soon as reasonably possible.
The Parties shall reasonably cooperate to implement procedures for the Easement Property to
ensure that the Easement Property is consistently maintained and umformly developed for the
harmonious use of the Parties.

3.5  Shared Systems. In the event any Party secks to construct any systems, fixtures, or
improvements bencfitting the entire Easement Property (the “Shared I[tem”) on the FP5 Property
or FP6 Property, such Party shall receive the consent of the other Party, which consent will not be
unreasonably withheld, conditioned, or delayed. Upon completion of such Shared ltem in

6
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accordance with law and the plans agreed to by the Parties in accordance with the granting of the
consent, the non-constructing Party shall reimburse the constructing Party for the non-constructing
Party’s proportionate sharc (based on the use and benefit received by the non-constructing Party)
of the actual, reasonable, out-of-pocket costs incurred in construction of the Shared Item.

3.6 Snow Melting System. A snow removal or snow melting system and boiler (the
“Snow Melting System™) shall be installed on the FPS Property in connection with the Driveway
Construction for the benefit of the Easement Property. FP3 agrees to repair, maintain, replace, and
otherwise keep in good condition at all times, the Snow Melting System, subject to normal wear
and tear and casualty. FP5 shall ensure that the Snow Melting System remains operational at all
times from Movember 1* through April 15" provided, however, that FP5 must also cause the
Snow Melung System to be operational any other time snow or ice is affecting the Easement
Property. In'the svent that the Snow Melting System is non-operational and any part of the
Easement Property 15 affected by snow or ice, each Party shall be obligated to remove the snow or
ice affecting their periien of the Easement Property. FPS shall be reimbursed by FP6 for fifty
percent (50%) of the actial, reasonable, out-of-pocket costs incurred by FP5 in the repair,
maintenance, replacement, and-aperation of the Snow Melting System, in accordance with Section
7.2.

4. INSURANCE

4.1 Required Liability Coverages:ach Party shall maintain or cause to be maintained
general liability insurance through a customary homeowner’s insurance policy insuring against
claims on account of loss of lite, bodily mnjury of property damage that may arise trom, or be
occasioned by the condition, use or occupancy of itsirespective portion of the Easement Property,
and their tenants, agents, contractors, employees, licepsees, customers and invitees, which
insurance shall include contractual liability coverage. The/msurance policy shall be carried by a
reputable insurance company or companies qualified to do bysiness in lllinois, with single limit
liability coverage of not less than $2,000,000. Such amounts ot insuzance shall be increased from
time to time as the Parties may reasonably agree. Such insurance may be carried under a “blanket”
or “umbrella” policy or policies covering other properties of the party. Each Party shall, upon
written request from any other Party, but not to exceed twice annuatly, furnish to the party making
such request certificates of insurance cvidencing the existence of the insurance required to be
carried pursuant to this Section,

5. INDEMNITY

5.1 FP5 Indemnification. FP5 shall protect, indemmify, defend and hold FPG, its
Permittees and its direct and indirect owners, parents, subsidiaries, successors, assigns, officers,
directors, sharcholders, participants, aftiliates, cmployees, representatives, invitees, tenants, legal
representatives, customers, guests, agents and contractors free and harmless from and agaimst any
and all claims, damages, liens, stop notices, liabilitics, losses, costs and expenses, including
reasonable attorneys’ fees and court coslts, resulting from ansing out of or related to (a) any and
all claims made for personal injury, death or property damage occasioned by an alleged accident
occurring after the date hereof on the FP5 Easement Property, and (b) the breuach of any provision
of this Agreement by FP5 and/or its Permittees and its owners, parents, subsidiaries, successors,
assigns, officers, directors, shareholders, participants, affiliates, employees, representatives,
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invitees, tenants, legal representatives, agents and contractors; provided, however, that such
tndemnity shall not apply to the extent such claims, liabilities and cxpenses result from the
neghgence or willful nusconduct of said indemnitee. The provisions of this Section 5.1 are not
intended to prevent or limit any causes of action or remedies existing by statute, law or equity. In
the event a claim 1s raised against a particular owner of the FP5 Property under this Section 5.1,
the indemnification obligations set forth herein shall survive any termination of this Agreement
and/or the sale or transfer of such owner’s interest in the FP5 Property raised during the period in
which such owner owned the FP5 Property.

5.2 FP6 Indemnification. FP6 shall protect, indemnify, defend and hold FP5, its
Permittees and its direct and indircct owners, parents, subsidiaries, successors, assigns, officers,
directors, snarcholders, participants, affiliates, employees, representatives, invitees, tenants, legal
representatives, customers, guests, agents and contractors free and harmless from and against any
and all claims, damages, liens, stop notices, lLabilitics, losses, costs and expenses, including
reasonable attorneys' 1ces and court costs, resulting from ansing out of or related to (a) any and
all ctaims made for persenal injury, death or property damage occasioned by an alleged accident
occurring after the date hicreof on the FP6 Easement Property, and (b} the breach of any provision
of this Agreement by FP6 and/0rits Permittees and its owners, parents, subsidiarics, successors,
assigns, officers, directors, shareholders, participants, affiliates, employees, representatives,
invitecs, tenants, legal representatives; agents and contractors; provided, however, that such
indemnity shall not apply to the extent such claims, habilities and expenses result from the
negligence or willful misconduct of said indemnitec. The provisions of this Section 5.2 are not
intended to prevent or limit any causes of action or remedics existing by statute, law or equity. In
the event a claim is raised against a particular owne” of the FP6 Property under this Section 5.2,
the indemnification obligations set forth herein shall survive any termination of this Agreement
and/or the sale or transfer of such owner’s interest in the't76 Property raised during the period in
which such owner owned the FP6 Property.

6. CASUALTY AND RESTORATION

6.1 Restoration Obligation.

6.1.1 Obligation to Repair. In the event of a casualty that resuits in damage or
destruction to a portion of the Easement Property, the Party owning the portion o1.the Easement
Property so damaged (the “Repairing Party™), shall restore, repair, rebuild or replace tiiz damaged
or destroyed portions of the Easement Property substantially to their condition immediately prior
to the casualty event, as soon as reasonably practicable. In the event of a casualty that results in
damage or destruction to a portion of both the FP5 Easement Property and the FP6 Easement
Property (a “Dual Casualty”), the Parties shall reasonably coordinate with each other in restoring,
repairing, rebuilding, or replacing the damaged or destroyed portions of the Easement Property
substantially to their condition immediately prior to the Dual Casualty, as soon as reasonably
practicable. In the event of a Dual Casualty, the Partics shall be responsible for the pro rata portion
of all costs required to repair the damage that occurred on their potion of the Easement Property.

6.1.2  Election Not to Repair. If the Repairing Party fails pursuant to Section 6.1.1
to or clects not to promptly commence and thereafter diligently pursue and complete the proper
restoration, repair, rebuilding or replacement of such damaged or destroyed portions of the
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Easement Property as required hereunder, then the other Party (the “Non-Repairing Party”) may
give written notice to Grantor that such failure or election not to restore, repair, rebuild or replace
(as the case may be) indicating that if such work is not commenced, or recommenced, within thirty
(30) days after receipt of such notice Non-Repairing Party mtends to undertake such work on
behalf of the Repairing Party, and if the Repairing Party does not commence, or recommence, such
work within five (5) days after receipt of such notice, then the Non-Repairing Party shal! have a
limited non-exclusive easement to enter upon the Easement Property and perform such reasonably
necessary restoration, repair, rebuilding or replacement for the use and enjoyment of the Non-
Repairing Party and its Permittees, which easement shall terminate upon completion of such
restoration, repair, rebuilding or replacement. The cost of any such restoration, repair, rebuilding
or replacemesit performed by the Non-Repairing Party in accordance with this Article 6 shalt be
the responsibiitty of the Repairing Party; provided, however, such costs shall be the responsibility
of Non-Repairirg Party if such damages or destruction is a direct result of the negligence or willful
misconduct of the'Nap-Repairing Party. All amounts invoiced by the Repairing Party to the Non-
Repairing Party or [op‘Repairing Party to the Repairing Party under this Article 6 shall be
reasonable and shall be provided by invoice accompanied with reasonable backup information.
Payment shall be made inaccerdance with Section 6.1.3.

6.1.3 Remmbursements. To the extent entitled to reimbursement in accordance
with Section 6.1.2, the Non-Repairinig #erty shall reimburse the Repairing Party or the Repairing
Party shall reimburse the Non-Repairingacty, as applicable, within thirty (30) days of the date of
written request to the reimbursing Party. Netwithstanding the foregoing, 1f an Emergency occurs
that requires the immediate restoration, repail, rebuilding or replacement of such damaged or
destroyed portions of the Easement Property or eqairment or facilities located therein, Section 7.4
shall govern.

6.2 {ondemnation.

6.2.1 Determination of Condemnation. The takiig.of portions of the Easement
Property by the exercise of the power of eminent domain (“Condenimation”) shall be deemed to be
a casualty, and the awards for that taking shall be deemed and tr¢ated to be Proceeds from
insurance on account of the casualty in accordance with Section 6.1, The Parties shall work to
restorc the remaining portion of the Easement Property as close as reasoably possible to a
complete unit of like quality and character as existed prior to the Condemnatien Zii-accordance
with Section 6.1.

1. DEFAULTS AND REMEDIES

7.1 No Termination for Default. No default by any Party under this Agreement shall
entitle any other Party to cancel, rescind or otherwise terminate this Agreement.

7.2 Payments. Anysums payable by a Party to any other Party under the terms of this
Agreement shall be paid on or before the thirticth (30™) day after receipt of notice of such payment
obligation (together with reasonable supporting documentation) and such amount shall bear
interest at the Default Rate from and after the sixteenth (16") day after reccipt of notice to and
including the date of payment thercof.
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2309034000 Page: 10 of 20

UNOFFICIAL COPY

7.3 Enforcement. The Parties shall all rights available to them at law and in equity with
regard to this Agreement. Failure of a Party to enforce any covenant or restriction herein contained
shall not be deemed a waiver of the right to do so thereafter. For avoidance of doubt, only a Party
shall have the right to enforce this Agreement.

7.4 Self-Help. If any Party shall fail to perform its Maintenance Obligations (the
“Maintaining Party”), the other Party (the “Non-Maintaining Party”) shall have the right, but not
the obligation, after giving the Maintaining Party at least thirty (30) days’ prior written notice of
its election to do so (but in the event of Emergency, only such notice as is reasonable under the
circumstances shall be required) to perform such obligations on behalf of and for the account of
the Non-Maintaining Party, unless the Non-Maintaining Party within said period either cures the
tailure in quesuon or, if the nature of the failure 15 such that more than thirty (30) days is required
to cure same, coimimences curative imeasures within said period and diligently prosecutes the same
to completion witine a reasonable ttime. The reasonable costs and expenses of the Maintaining
Party in performing any abligations permitted under this Section shall be reimbursed by the Non-
Maintaining Party uponddimand of the Maintaining Party within fifteen (15) days after such
demand 1s made. ’

7.5  Lien. If, at any time] a\Party (the “Defaulting Party”) fails within thirty (30) days
after notice or demand to perforni-ziry of 1its obligations pursuant to the provisions of this
Agreement then, in addition to any other rizhts or remedies the other party (the “Non-Defaulting
Party”} may have, the Non-Defaulting Party shall have a right to file a lien against the portion of
the FP5 Property or FP6 Property, as applicab’e, owned by the Defaulting Party. Such lien shall
arise immediately upon the recording of a notice by the Non-Defaulting Party with the Cook
County Clerk’s Recording Office and may be enforctdby a proceeding in equity to foreclose such
lien through a judicial foreclosure in like manner as a Meitgage of real property in the State of
Hlinois. Such lien shall continue in full force and effect unttlsuch sum of money and any accrued
interest thereon (the “Default Amount”) shall have been paid in full. Upon such payment in full,
the Non-Defaulting Party shall rclease its lien upon payment i full.  Notwithstanding the
foregoing, the Non-Defaulting Party’s lien shall be superior to and shsii take precedence over any
Mortgage, trust deed or other encumbrance constituting a licn on the poriion.of the property owned
by the Defaulting Party.

7.6 Imunctive Relief: Other Remedies. If any Party or Permittee violates or threatens
to violate any of the terms, restrictions, covenants and conditions herein, the other Pariyishall have
the right to enjoin such violation or threatened violation in a court of competent jurisdiction. Prior
to commencement of any action, at least five (5) days’ written notice of any such violation shall
be given to the other Party or other Person responsible therefor. Subject to Article 4, the rights
and remedies given to any Party shall be deemed to be cumulative and no one of such rights and
remedies shall be exclusive of any of the others, or of any other right or remedy at law or in equity
which any such Party might otherwise have by virtue of a default under this Agreement, and the
exercise of one such right or remedy by any such Party shall not impair such Party’s standing to
exercise any other right or remedy.

8. MORTGAGEE PROTECTION

LEGAL_US_E#163153296.8
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8.1 Right to Encumber. Each Party shall have the right to encumber its ownership
interest in the Easement Property, subject to this Agreement, by any Mortgage; provided that any
such Mortgages rccorded subsequent to this Agreement shall be subject to the terms of this
Agreement.

8.2 Default; Prior Claims and Obligations. The provisions, easements, conditions,
restrictions, and covenants hereof shall be binding and effective against any Person whose title is
acquired by foreclosure, deed in licu of foreclosure, trustee’s sale, or otherwise; provided,
however, that a Mortgagee that takes title to an interest in the Easement Property pursuant to
foreclosure of its Mortgage, or any purchaser at a foreclosure or trustee’s sale under a Mortgage,
shall take sush interest free of any claims, obligations or charges under this Agreement resulting
from events oceurring prior to such taking title, including any obligation to repair or restore (or to
contnbute to the repair or restoration of) any damage or destruction to the Easement Property or
any portion therest eccurring prior to the taking of title to such interest in the Easement Property
by such Mortgagee or‘porchaser, but any insurance Proceeds received in connection therewith
shall be applied to resteration in accordance with this Agreement. Any such Mortgagee shall
otherwise remain responsible xvith respect to obligations under this Agreement that relate to the
period after taking of title to anyuterest in the Easement Property.

8.3  Tile by Foreclosure.” Except as otherwise sct forth herein, all of the provisions
contained in this Agreement shall be biiding on and for the benefit of any Person who acquires
title to the FP5 Easement Property (or any portion thereof) or FP6 Easement Property (or any
portion thereof), as applicable, by foreclosure, trustee’s sale, deed in lieu of foreclosure or other
exercise of remedies under such Mortgages.

9. MISCELLANEOUS

9.1 Term. This Agreement shall be effective upon the Effective Date and shall continue
In perpetuity.

9.2  Amendments. This Agreement may be modified or ariznded in whole or in part
only by recording an amendment in the Official Records, duly executed and acknowledged by the
Parties. No modification or amendment of this Agreement shall require any <onsent or Approval
of any Party’s Permittces, nor shall any Person other than the Parties have any righcts enforce any
provisions hereof.

9.3  Severability. 1t any term, provision or condition contained in this Agreement shall,
to any extent, be invalid or unenforceable, the remainder of this Agreement (or the application of
such term, provision or condition to persons or circumstances other than those in respect to which
it 1s invalid or unenforceable) shall not be affected thereby, and each term, provision and condition
of this Agreement shall be valid and enforceable to the fullest extent permitted by law.

94  Rule Against Perpetuitics. To the extent that any provision of this Agreement
would otherwise be invalid or unenforceable duc to a violation of the rule against perpetuities, the
same shail be construed and interpreted so that it shall have effect, as though it were expressly
stated that the happening of any contingency or event must take place, 1f atall, within the maximum
period permitted therefor in order not to vielate said rule.

11
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9.5 Authority; No Conflicts. Each Party represents and warrants to the other Party that
such Party (1) has the requisite power and authority to execute and deliver this Agreement and the
agreements contemplated hereby and to carry out and perform all of the terms and covenants of
this Agreement and the agreements contemplated hereby to be performed by such Party and (ii) s
not a party to any other agreement that could reasonably be expected to conflict with such Party’s
obligations under this Agreement.

9.6  Change of Circumstances. Except as otherwise expressly provided in this
Agreement, no change of conditions or circumstances shall operate to extinguish, terminate or
modify any of the provisions of this Agreement.

9.7 “~“rorce Majeure Delays. Each Party shall be excused from performing any of 1ts
obligations of uniertakings provided for in this Agreement, except any of their respective
obligations to pavany sums of money under applicable provisions hercof, in the event and for so
long as the performance.of such obligation or undertaking is prevented, delayed or hindered by
Force Majeure Delays, provided that any such excused Party shall use reasonable efforts to
mitigate the damages of such excused performance.

9.8 Covenants Running with the Land. The terms of this Agreement and all easements
granted hereunder shall constitute-cavenants runming with the land and shall bind the FP5
Easement Property and the FP6 Easemend Froperty and the owners thereof and inure to the benefit
of and be binding upon each Party.

9.9  Gender and Number. Wherever ine context of this Agreement so requires, words
used in the masculine gender shall include the feminine and neuter genders; words used in the
neuter gender shal} include the masculine and femimne genders; words in the singular shall include
the plural; and words in the plural shall include the singuiar.

9.10  Captions and Titles. All captions, titles or headiags of the Articles and Sections in
this Agreement are for the purpose of reference and convenience only and are not to be deemed to
timit, modify or otherwise affect any of the provisions hereof or to Yy used in determining the .
intent or context thereof.

9.11  Notices. All notices, demands, requests, consents, Approvals and-ofiier instruments
required or permitied to be given pursuant to the terms of this Agreement shall be in-writing and
shall be deemed to have been properly given if sent by registered or certified mail witia return
receipt requested, postage prepaid, or sent by nationally recognized overnight express carrier or
delivered by hand. Notices shall be sent to the addresses set forth in Exhibit A and Exhibit B, as
applicable; provided, however, that a Party shall have the right from time to time to specify as its
address for purposes of this Agreement any other address in the United States of America upon
giving fifteen (15) days written notice thereof, similarly given, to the other Parties. Notices sent
shall be effective upon receipt; provided, however, that (i) notices sent by overnight courier shall
be deemed to be received the next Business Day after such notice 1s sent, (i1) notices sent by
registered or certified mail shall be deemed to be received on the third Business Day after such
notice is sent, and (i11) the non-receipt of any communication as the result of any change of address
of which the sending Party was notified or as the result of a refusal to accept delivery shall be
deemed recetpt of such communication. Ifany date or any period provided in this Agreement ends

12
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on a Saturday, Sunday, or legal holiday, the applicable period will be extended to the first Business
Day following such Saturday, Sunday, or legal holiday.

9.12  Incorporation of Exhibits. Those exhibits attached to this Agreement are by this
reference incorporated hercin.

9.13  Estoppel Certificates. Each Party (the “Responding Party”), at any time and from
time to time upon not less than twenty days’ prior written notice from any other Party (the
“Requesting Party”), shall exccute and deliver to the Requesting Party, or, at the Requesting
Party’s request, to any Mortgagee or a bona fide purchaser under an agreement of sale or similar
document, a sertificate setting forth the following: (a) that this Agreement is unmodified and in
full force ana-cffect (or, if there have been modifications, that this Agreement is in full force and
effect as modifiedl and stating the modifications); (b) whether, to the Responding Party’s
Knowledge, the Rianesting Party has paid all amounts payable under this Agreement when due
and payable; and (c) wiether, to the Responding Party’s Knowledge, there are then existing any
defaults by the Requesting Party in the performance of its obligations under this Agreement (and,
if so, specifying same). As used in this Section 9.13, “Knowledge” shall mean the knowledge of
the Responding Party upon a good raith inquiry.

9.14  No Partnership. Neldiergnything contained in this Agreement, nor any acts of the
Partics, shall be deemed or construed oy #ny Person to create the relationship of principal and
agent, or of partnership, or of joint venture; ot of any association between any of the Parties.

9.15  No Third Party Benefited. This Agrcement is not intended nor shall 1t be construed
to create any third party bencficiary rights in any Persen except to the extent expressly provided
herein.

9.16  Governing Law. This Agreement shall be congiruad in accordance with the laws
of the State of Illinois.

9.17 No Merger. Neither this Agreement nor and portion h<reof shall be extinguished
by merger through the operation of law alone, but only by a recorded msiwrument specifically so
providing.

9.18  Successors and Assigns. This Agreement shall, except as otheryise provided
herein, be binding upon and shall inure to the benefit of the Parties and their respective successors
and assigns.

9.19  Time of Essence. Time is of the essence with respect to the performance of each
of the covenants and agreements contained in this Agreement.

920 No Waiver. No waiver of any default by any Party shall be implied from any
omission by any other Party to take any action in respect of such default, whether or not such
default continues or is repeated. No express waiver of any default shall affect any default or cover
any period of time other than the default and period of time specified in such express waiver. One
or more waivers of any default in the performance of any term, provision or covenant contained in
this Agreement shatl not be deemed to be a waiver of any subsequent default in the performance
of the same term, provision or covenant or any other term, provision or covenant contained in this

13
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Agreement. The consent or Approval by any such Party to or of any act or request by any other
Party requiring consent or Approval shall not be deemed to waive or render unnecessary the
consent or Approval to or of any subsequent similar acts or requests.

921  Attorneys’ Fees. [fany Party hereto shall obtain legal counsel and bring an action
against any other Party by reason of the breach of any covenant, provision or condition hereof, or
otherwise arising out of this Agreement, then either Party may request that the court or arbitrator
render a determination (in the same proceeding in which judgment on the merits of the claim is
made) on the issuc whether one Party was a “Prevailing Party” with respect to the totality of the
final judgment (and not on the basis of the individual elements of the claim) and if one Party is so
determined te be a Prevaihing Party, the other Party shall pay the Prevailing Party’s enforcement
costs, as they iay be, and reasonable attorneys’ and experts costs and fees incurred in connection
therewith.

9.22  Interp:etation. This Agreement shall be construed in accordance with its fair
meaning and not strictly’tor or against any Party, as the Parties were equally responsible for
negotiating and drafiing the language of this Agreement. “Including” means “including without
limitation”.

923 Limitation of Liabiiity, Each Party’s adwvisors, trustees, directors, officers,
employees, beneficiaries, sharcholders, participants and agents shall not be personally liable in any
manner or to any extent under or mn conneciion with this Agreement.

9.24  Integration. This Agreement and-ihe Exhibits attached hereto constitute the entire
agreement among the Partics with respect to the subject matter hereof.

925 Mitigation of Damages. In all situations arising out of this Agreement, cach Party
and operator, if any, shall attempt to avoid and mitigate the damages and interference resulting
from the conduct of any other Party.

926  Further Assurances. Subject to the other express provisions.of this Agreement, the
Parties will cooperate reasonably with each other and with their respective representatives in
connection with any steps required to be taken as part of their respective obiigations under this
Agreemcnt, and the parties agree (a) to furnish, or causc to be furnished, upon requasi-to cach other
such further non-privileged information, (b} to execute and deliver, or cause to beexecuted and
delivered, to each other such other documents and (c¢) to do, or cause to be done, suehther acts
and things, all as the requesting party may reasonably request for the purpose of carrying out the
intent of this Agreement and the transactions contemplated by this Agreement. Notwithstanding
any other provision of this Agreement, under no circumstances shall any Party be required to take
any action that would reasonably be expected to matenally adversely affect the value of their
property or otherwise unrcasonably interfere with such Party’s use and enjoyment of such property
as permitted in}this Agrecment.

[Signatures appear on the following page]

LEGAL US_LE# 163133296.8
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IN WITNESS WHEREOF, FP5 and FP6 have executed this Agreement as of the date first
written above.

FP5
FP5 LLC, an lllinois limited liability company:

By:
Name:
Its: '

FP6

FP6 LLC, ar {l'inois limited liability company:
By: =
Name; St " &

ts: __ /7@ g,xcg q)"

[Signaturc Page to Driveway Easement (Lots 3 and 6)}
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STATEOF __{ [lnesS )
) §S:
COUNTY OF _(po ¢ )

1, g fi Zﬁlbﬁhl [‘ TY}’ K2 a Notary Public in and for said County and State. do hereby
certify that Robert Buono, as  vs - asavaser of FP3 LLC, an [llinois limited liability company, personally
known to me to be the same person whosc name is subscrbed to the foregoing instrument, appeared before
me this day in person and acknowledged that he signed and delivered the said instrument as his free and
voluntary act, and the free and voluntary act of said limited liability company, for the purposes and therein

set forth,

Given under my.i:and and official scal, this 1% day of M o G% , 2023

o C ¥y

Notary Public

My Commission Expires: A/‘M[ 57 7/02%
v

[Signature Page to Driveway Easement (Lots 5 and 6)}
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STATE OF __L Jlng/$ )
) ) 8§
COUNTY OF_(afo )

I, 6 /f Zﬁkf]% C }k )44 K ,.a Notary Public in and for said County and State, do hereby
certify that Robert Buono, as” /4% 45,2 4e0f FP6 LLC, an Illinois limited liability company, personally
known to me to be the same person whosc name is subscribed to the foregoing instrument, appeared before
me this day in person and acknowledged that he signed and delivered the said instrument as his free and
voluntary act, and the free and voluntary act of said limited liability company, for the purposes and therein
set forth.

Given under my-and and official seal, this _2%)  day of Ma Vﬁ}l , 2023

e

Notary Public

My Commission Expires: ﬁvj _ﬁ_ 7‘, /MZZ

OFFICIAL SEAL
ELIZABETH C TYRKA
NOTARY PUBLIC, STATE OF ILLINOIS
MY COMMISSION EXPIRES AUG. 07, 2023

[Signature Page to Driveway Easement (Lots 3 and 6))
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Exhibit A

FP5 Property Legal Description

THAT PART OF LOTS 3, 4 AND 6, TAKEN AS A TRACT AND DESCRIBED AS FOLLOWS:
COMMENCING AT THE NORTHEAST CORNER OF LOT 2; THENCE SOUTH 00°31'45" EAST
ALONG THE EAST LINE OF LOTS 2 AND 3 A DISTANCE OF 41.33 FEET TO THE POINT OF
BEGINNING; THENCE SOUTH 89°39'46" WEST 140.00 FEET; THENCE SOUTH 00°31'45" EAST
41.33 FEET, THENCE NORTH 89°39'46" EAST 140.00 FEET TO THE EAST LINE OF LOT 4;
THENCE NORTH 00°31'45" WEST ALONG THE EAST LINE OF LOTS 3 AND 4 A DISTANCE OF
41.33 FEET TO THE POINT OF BEGINNING, ALL IN ASSESSOR'S DIVISION OF LOTS 1,2 AND 3
IN BLOCK "IN CANAL TRUSTEE'S SUBDIVISION IN SECTION 33, TOWNSHIP 40 NORTH,
RANGE 14 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS.

Common Address: 2338 N Cleveland Avenue, Chicago, IL 60614

Tax PINs: 14-33-104-1060-5000

LEGAL_US_E# 163153296 8
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Exhibit A-]

FP5 Easement Description

[See Attached]

LEGAL_US_E #163153296.8
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THAT PART OF LOTS 3, ¢ AND 8, TAKEN AS A TRACT AND DESCRIBED AS FOLLOWS:
COMMENCING AT THE NORTHEAST CORNER OF LOT Z; THENCE SOUTH 00°31'45*
EAST ALONG THE EAST LINE OF LOTS 2 AND 3 A DISTANCE OF 41.33 FEET TO THE
POINT OF BEGINNING; THENCE SQUTH B9*35'46™ WEST 140,00 FEET; THENCE
SOUTH 00%31"45" EAST 41.33 FEET; THENCE NORTH B3°38'48" EAST 140.00 FEET TQ
THE EAST LINE OF LOT 4; THENCE NORTH 00'31'45" WEST ALONG THE EAST UNE
OF LOTS 3 AND 4 A DISTANCE OF 41,33 FEET TQ THE POINT OF BEGINNING, ALL 1N
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PRINCIPAL MERIDIAN, IN COOK COUNTY, [LLINOIS,

PROPERTY AREA = 5,786 SQUARE FEET OR (.1328 ACRES, MORE QR LESS,

PROPOAED CONDIAT EASEMENT:

THE EAST 4.50 FEET OF THE FOLLOWNG DESCRY L TRALT:

THAT PART GF LOTS 3, 8 AND 6, TAXEN A3 A ¥ T AN ) DESCRBED AS FOLLOWS: COMMENCING AT
THE NORTHEAST CORMER OF LOT 2 THENC  SCUTH P 814s” EAST ALONG THE EAST LINE OF LOTS 2
AN 3 A CISTANCE OF 41.33 FEET TO THE POINT OF 5EG7INING: THENCE SOLTH 3" WEST 140.00
FEET, THENCE SOUTH 0031'45" EAST 4133 FEET, THE? e (ORTH BO3ME" EAST Q.00 FEET TQ THE.
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DASTANCE OF 41,33 FEET TO THE POINT OF BEGINNING, /L i A SESSORA DMISION OF LOTS 1,2 AND
FINPAGCK 5, IN CANAL TRUSTEE'S SUBCIMVISION I SEC 1ON 37 (TV/NSHIF 40 NORTH, RANGE 14 EAST
OF THE THIRD PRINCIFAL JaE RIDIAN, N COOK COUNTY, KL TL.S.

PROPOSE D CLEVEL AND DRIVEWAY EASEMENT.

THE SOATTH €.00 FEET OF THE FOLLOWING DESCRIBED THALT:
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AND 3 A DISTANGE OF 41,33 FEET TO THE POINT OF BEGINNING, THENCE BOUTH 87 J74¢ WEST 140.00
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EAST LINE OF LOT 4; THENCE NORTH 00°37'2%" WEST ALONG THE EAST LINE OF LOTS 2 AV A
IHSTANCE OF 41.33 FEET T0 THE POIMT OF BEGINMNG, ALL N ASSESSOR'S DIV LOTS 1, 24N0
4 BLOCK 5. LN CANAL TRUSTEE'S SUBDIVISION 1% SECTION 23, TOWNSHIF 40 NORTH, RANGE 14.7°7T
OF THE THIRD PRINCIPAL MERIOWAN, N COOK COUNTY, ILLINGES.

PROPOSED HAMMERHEAD NORTH EASEMENT.

THE NORTH 4.0Q FEET OF THE SCUTH 10.00 FEET OF THE WEST 57.00 FEET OF THE FOLLOWING
DESCRISED TRACT:

THAT PART QF LOTS 3, 4 AND 6, TAGEN AS A TRACT AND DESCRIED AS £ OLL OWS: COMMENCING AT
THE HORTHEAST CORNER OF LOT 2 THENGE SOUTH 0071145 EASY ALONG THE EAST UINE OF LOTS 2
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EAST LINE OF LQT 4; THENCE NORTH 00°3145" WEST ALONG THE EAST LIME OF LOTS I AND 4 &
DISTANCE OF 41,33 FEET T0 THE POINT OF BEGINNING, ALL INASSESSORS ONVISION OF LOTS 1,2 AD
AN BLOCK 3. IN CANAL TRUSTEE'S SUBDMISION IM SECTION 33, TOMWNGHIP 40 NOFTH, RANGE 14 EAST
OF THE THIAD PRINGIPAL MERIDIAN, 1 COOK COUNTY, ILLINGIS,
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STATE OF LLINOIS)
SOUNTY OF COOK)SS TO: CHICAGO TITLE INSURANCE COMPANY

WE, GREMLEY & BIECERMANN, INC, HEREBY CERTIFY THAT WE HAVE SURVEYED THE
ABOVE DESCRIBEQ PROPERTY AND THAT THE PLAT HEREON DRAWN IS A CORRECT
REPRESENTATION OF SAID SURVEY CORRECTED TO A TEMPERATURE OF 62°
FAHRENHEIT.

THE FIELD WORK WAS COMPLETED ON MARCH 23, 2023. '

SIGNED ON MARCH M, 2023

ATV RO

PROFESSIONAL ILLINOIS LAND SURVEYOR NO. 2802
THIS PROFESSIONAL SERVICE CONFORMS TO THE CURRENT LLINOIS MINIMUM
STANDARDS FOR A BOUNDARY SURVEY.




