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MORTGAGE

LENLE#®. KIAVI FUNDING, INC.
BORROWLK:

MGKD PROPERTIES L1.C, An Hllincis Limited Liability Company

LOAN No.: 34527944

PREPARED BY
AND WHEN RECORDED MAIL TO:

Kiavi Furding, Inc.
Attn: Post Closing Department

2 Allegheny Center, Nova Tower 2, Suite 200
Pittskurgh, PA 15212

Common Address of Property:

3625 W SHAKESPEARE AVE, CHICAGO, | 60647 USA

PIN: 13-35-122-012-0000
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MORTGAGE

THIS MORTGAGE (the "Mortgage™} is made on _04-18-2023 by:

MGKD PROPERTIES LLC. An llinais Limited L iability C v 1

{“Borrower”), whose address is:
10730 5 CIC-RO AVE #205, OAK LAWN, |L, 60453, USA ,
in favor of Kiuvi Tonding, Inc., a Delaware corporation, (“Lender”), whose address is:

2 Allegheny Cente: tvpva Tower 2. Suite 200, Pittsburgh, PA 15212

WITNESSETH

WHEREAS, Lender has agzed'to provide Borrower with a Loan (the “Loan™) as evidenced by that cerlain
Promissory Nole Sccured by Securly Instument dated of even date herewith in the amount of
$ 441,900.00 by anc between Lender and Borrower (the “Note™); and

WHEREAS, Lender is making the Loin i celiance on this Mortgage, and it is a condition precedent to the
making of the Loan by Lender that Borrower execat: and deliver this Mortgage.

NOW, THEREFORE, in consideration of the forer;sing and other benefits aceruing to Borrower, the receipt
and sufficiency of which are hereby acknowledged, Borrowc! Fereby covenants and agrees with Lender, as follows:

GRANTING CLAUSYS
BORROWER IRREVOCABLY MORTGAGES AND WARRANTS TO LENDER, ITS SUCCESSORS

AND ASSIGNS, all of Borrower’s present and future estate, right, title and niiedest in and o the following described
property {collectively, the “Property”):

{A) The real propetty located in the County of COOK o, Stateof L .
commonly known and addressed as:

3625 W SHAKESPEARE AVE, CHICAGO, I, 60847, USA

and more particularly described in Exhibit A attached to this Mortgage and incorporated herein bg_ reverence {the
“Land”); and

(B) All Buildings, Fixtures, Easements, Rents and Profits, Development Rights, Water Rights, and
Mineral Rights, including without limitation all present and future Leases relating to the foregoing real properly and
all guaranties and security and security deposits supporting such Leases (as those terms arc defined in Arnticle | of
this Mortgage) (as those terms are defined in Article t of this Mortgage); and

{C) All of the following related to the assets specified in (A) and (B) above, (i} Books and Records,
plans, specifications, surveys (i1) Insurance Policies, title insurance policies, sales contracts, construction contracts,
architectura] agreements, engineering contracts, service and maintenance confracts, management contracts, and
marketing contracts; {iii) work product arising from any such contract or agreement; (iv) all warranties, guarantees,
and other similar countract rights and (v) all other tangible personal property located on ot used in connection with
the forgoing (excluding only Consumer Goods as defined in the Uniform Commercial Code).

1665-MtgBrg-201802225 1 34527944
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THIS MORTGAGE SECURES THE FOLLOWING INDEBTEDNESS AND OBLIGATIONS
(collectively, the “Obligations™) in such order of priority as Lender may from time to time elect:

(1 Payment and performance of Borrower’s indebtedness and obligations under the Note and this
Mortgage and all extensions, renewals, modifications, and replacements thereof, including the Reserve Advance
pursuant fo the Note(if applicable) {*Reserve Advance™); and

{2) Payment and performance of any and all other indebledness which may hereafter be owing by
Borrower to Lender under the Note, this Mortgage or other Loan Documents, however incurred, including but not
limited to the attorneys” fees, court costs, witness fees, experl witness fees, collection costs, and costs and expenses
paid by Lendar in the preservation and enforcement of its rights and remedies under this Mortgage or other Loan
Documenis

(3) T the extent that Lender’s rights to recover a deficiency from Borrower are subject to California
real property law (#iclnding without limitation the provisions of Code of Civil Procedure 580a, 580b, 5804, 530e, 726,
726,35 and 736) Borrower urd Lender hereby agree and acknowledge that this Security Instrument shall not secure the
following obligations which are hereby exeluded from the definition of *Obligations™: (i) the obligations of Barrower
under Section 2.3 of this Sezunty Instrument or (ii) any oblipations under any other environmentzl indemnity
agreement or (ili) any obligations ander any other guaranty or indemnity agreement

THIS MORTGAGE constitute, (i} 'a personal properly security agreement to the extent that it includes
personal propetty assets hereunder that are vt real property assets subject to the applicable real property recording
statues (and Borrower hereby grants Lender 2 security interest in all such personal property assets to secure the

ARTICLE 1
DEFINITIONS
For purposcs of this Mortgage, the following terms shall have/the following definitions:
1.1 Books and Records. “Books and Records” means all haoks'and records relating to the design,

construction, improvement, development, usc, ownership, operation, maintenaiic, v:pair, fease, taxation or marketing
of the Property whether kept in hard copy or electronic form.

1.2 Buildings. “Buildings” mecans all buildings, structures and other improvements now existing or
hereafter located on the Land.

1.3 Condemnation Claims. “Condemnation Claims™ means all claims, actions, <cavses of action,
demands, liens, rights, judgments, settlements, awards, compensation, and damages of every kind and namre which
Borrower now has or which may hereafter accrue against any Person, whether arising in tort, by contract ¢t siatute, or
in any other manner, which in any way directly or indirectly relale to or arise out of any condemnation of the Property
ot other taking of the Property for public or quasi-public use by cminent domain or to the transfer of the Property in
lieu of condemnation or any such taking.

1.4 Condemnation Proceeds. “Condemnation Proceeds™ means all proceeds, tangible and intangible
property tesulting [rom the payment, collection of, tecovery on, or other disposition of any or all of the Condemnation
Claims.

L5 Covenants_and Restrictions, “Covenants and Restrictions” means all covenants, conditions,
restrictions, equitable servitudes, and all other similar matters now or hereafter affecting the Property, including any
condominium, planned unit development, or cooperative apartment declaration of covenants, conditions and
restrictions, by-laws, articles, rules, and regulations to which Borrower or the Propetty is subject or bound.

2 34527944
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1.6 Development Rights. “Development Rights” means all existing and future development rights,
development credits, air rights, and options of any kind relating to the Property.

1.7 Easements. “Easemnents™ means all existing and future easements, rights of way, licenses, and
similar rights relating or appurtenant to the Property and all existing and future rights in o7 to streets, roads, sidewalks,
alleys, strips and pores adjoining or used in connection with the Property.

1.8 Event of Default.  “Event of Default” means any of the events described in Article 3 of this
Mortgage.

1% Fixtures. “Fixtures” means all fixturcs, machinery, equipment, building materials, appliances,
landscaping, sy tems, built-in furniture, plumbing, electrical, coverings and other commonly recognized fixtures now
or hercafter loczied in, on, attached or affixed to, or used in connection with the Land or the Buildings, including, but
not limited to, al’ H'/AC and utility systems; security and access control equipment; water heaters, showers, bathtubs,
tanks, pumps, toi'.rs. sinks, pipes, and other plumbing fixtures and equipment; stoves, ranges, refrigerators,
dishwashers, and dispcsaly; Jaundry equipment; engines, motors, generators, boilers, fumaces, and incinerators; wall,
window, and floor coveriigs. sncluding screens, shades, drapes, and awnings; pactitions, doors, windows, cabinets,
bookcases, and hardware; charde=ters and other light fixtures; trees, plants and other landscaping; and all attachments,
substitutions, accessories, accessions, replacements, improvements, and additions to any or all of the foregoing, all of
which shall conclusively be deeme2 o ve part of the Land and Buildings and conveved by this Mortgage, whether or
not affixed or attached 1o the Land or the Guildings.

1.14  General Partner. “Genera! Partner™ means any Person who is acting as a general partner of a
partnership.

1.11  Governmental Authorities. “Golerntiental Authorities™ means all governmental or quasi-
governmental authorities, boards, bureaus, agencies, conurassions, departments, administrative tribunals, and other
instrumentalities, judicial and non-judicial autherities, ana-public utilities having or exercising jurisdiction over
Borrower or the Property.

112 Governmental Permits. “Governmental Permits™ rcans all permits, approvals, and authorizations
now or hereafier issued by all Govemmental Autherities for or in conneelion \with the Property, including erading
permmits, foundation permits, building permits, tentative subdivision map appruvals, zone changes, zone variances,
conditional use permits, temporary certificates of occupaney, and final certificates Wf nceupancy.

1.13  Governmental Requirements. *“Governmental Requirements” means i existing and future laws,
ordinances, rules, regulations, orders, and requirements of all Governmental Authorities applicak!= o Borrower or the
Property, including those respecting the design, construction, improvement, development, usc_owr.ership, operation,
maintenance, repair, or marketing of the Property.

1.14  Guaranty, “Guaranty™ means the guaranty agreement or agreements execuled by any Guarantor,

1.15  Guarantor. “Guarantor” means the Person or Persons, if any, now or hereafter guarantecing
payment of the Note or payment or performance of any or all of the other Cbligations.

1.16  Impesitions. “Lmpositions™ means all (a) Taxes; (b) Insurance Premiums; {c} gas, electricity,
water, sewer, and other utility charges which are incurred for the benefit of the Property or which may become a lien
against the Property; (d) assessments, charges, and fees imposed pursuant to any Covenants and Restrictions;
(e) assessments, charges and fees payable with respect to any Easements, Water Rights or Development Rights;
{f) principal, interest, and other amounts payable in connection with any Licns; and (g} such other taxes, charges,
premiums, assessments and impositions relating to the Property, the payment of which Lender determiines to be
necessary to protect Lender’s security for the Obligations.

117  Improvements. “Improvements” means the Buildings and Fixtures, collectively.

3 34527944
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1.18  Imsurance Claims. “Insurance Claims™ means all claims, actions, causes of action, demands, liens,
rights, judgments, settlements, awards, compensation, and damages of every kind and nahwe which Borrower now
has or which may hereafter accrue against any Person, whether arising in tort, by contract or statute, or in any other
manner, which in any way directly or indirectly relate to or arise under any policy of insurance which Borrower
maintains with respect to the Property or which Borrower is required to maintain under this Mortgage (collectively,
the "Insurance Policies™).

1.19  Insurance Proceeds. “Insurance Procceds™ means all proceeds, tangible and intangible property
resulting from the payment, collection of, recovery on, or other disposition of any or all of the Insurance Claims.

1.20. Insurance Premiums. *Insurance Premiums” means all premiums and other amounts payable in
connectior with procuring or maintaining the Insurance Policics.

121 ( Jepses. “‘Leases” means all existing and future rental agreements, leases, licenses, concessions,
occupancy agreerrente, and other similar agreements affecting the Property, inchuding all subleases at any level.

1.22  Liens. "~ *Liens” means all mortgages, deeds of trust, mechanics’ liens, and other liens and
encumbrances of every kind 2.5 nature, other than this Mortgage, now or hereafter affecting the Property.

1.23  Loan Documents.” “Loan Documents”™ means the Note, this Mortgage (topether with any riders}),
the Guaranty, and all other documents (xecited by Borrower or any of the Guarantors and delivered to Lender at
Lender’s request in connection with the Loa:, ond all extensions, renewals, modifications, and replacements of such
docutments,

1.24  Manager. “Manager” means any Perronwho is acting as a manager of a limited Lability company,
including any memtber who is acting in such capacity.

1.25  Mineral Rights. “Mineral Rights™ means oll2¥isting and future right, title, and interest in and to
all minerals, oil, gas and other hydrocarbon substances in or on the Fraperty.

1.26  Person. “Person™ means any natural person or any entity . nicluding any corporation, partnership,
joint venture, limited liability company, trust, unincorporated organization, tmmstee, or Governmental Authority.

1.27  Property Claims. “Property Claims” means all claims, actions; carses of action, demands, liens,
rights, judgments, settlements, awards, compensation, and damages of every kind ana rature (other than the Insurance
Claims and Condemnation Claims) which Borrower now has or which may hereafier'arcruc against any Person,
whether arising in tort, by contract or statute, or in any other manner, which in any way direct'y or ‘ndirectly relate to
or arise out of any or all of the following: {a) the Property; (b) any existing or future fact, ety accurrence, or
transaction relating to the Property; or (c) the design, construction, improvement, development; vse. ownership,
operation, maintenance, repair or marketing of the Property.

1.28  Property Proceeds. “Property Proceeds” means all proceeds, tangible and intangible property
resulting from the payment, collection of, recovery on, or other disposition of any or all of the Property Claims.

1.29  Rents and Profits. “Rents and Profits™ means all existing and {uture rents, royalties, issues, profits,
proceeds, revenues, income and other benefits of the Property and all Leases, including all security deposits and
prepaid rent.

130 Taxes. “Taxes” means (2) all taxes, bonds, levies and assessments now or hereafter affecting the
Propeity, including all general and special real and personal property taxes, bonds, and assessments affecting the
Property; {b) all other taxes, bonds, levies and assessments which now are or hereafier may become a lien on the
Property, including all income, profits, franchise, withholding, and gross receipt taxes; (c} all other charges now or
hereafter imposed on or assessed against the Property by any Governmental Authority or arising with respect to the
design, construction, improvement, development, use, ownership, operation, maintenance, repair or marketing of the

4 34527944
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Property; and {d) all taxes, bonds, levies, and assessments now ot hereafter imposed by any Governmental Authorities
on Lender by reason of their respective interests in the Loan Documents, excluding any franchise, estate, inheritance,
income, or similar tax imposed on Lender,

L3I Tenants. “Tenants” means all tenants and occupants of the Property under the Leases.

132 Water rights. “Water rights™ means all existing and future water, water rights (whether ripatian,
appropriative, or otherwise, and whether or not appurtenant), and all water stock relating to the Property.

ARTICLE 2
COVENANTS OF BORROWER

21 Porformance of Sceured Oblizations.  Borrower shall pay and perform each and all of the
Obligations in acczidz.ce with their respective terms.

22 Preservation. of the Property. Borrower (a) shall maintain the Propetty in good condition and
repair; (b) shall promptly rens3i and restore in a good and workmanlike manner any part of the Property which may
be damaged or destroyed, whethe ot net any Insurance Proceeds are adequate to pay for the cost of such repair and
restoration; (¢) shall comply and cause the Property to comply with the provisions of all Insurance Policies; (d) shall
comply and cause the Property to comply vith all Governmental Requirements; {¢) shall comply and causc the
Propetty to comply with all Covenants and Restuictions; (f) shall maintain in effect all Governenental Permits; {g) shall
not initiate, join in or consent to any change in th: zoning, general plan, specific plan, or any other land use
classification affecting the Property or any Covesnnt or Restriction without the priot written consent of Lender;
{h} shall not remove, demolish, improve, add to, or aiter e improvements (excluding non-structural alterations which
preserve or increase the value of the Property, alterativns required by Governmental Requirements and alterations
approved by Lender) or change the character or use of the Traperly without the prior written consent of Lender;
(1) shall not commit or permit any waste respecting the Property arimpairment of the Property; (j) shall not abandon
the Property; (k) shall not commit or permit any act upon the Propett; 1% violation of any Governmental Requirements;
{1) shall promptly complete in a good and workmanlike manner, ard. chall pay, when due, all claims for labor
performed and for materials furnished in connection with, Improvements whicn Borrower commences to construct on
the Land; and (m) shall paint, cultivate, irrigate, fertilize, fumigate, prune, woaintain and do all other acts, in a timely
and proper mannet, which from the character or use of the Property may be necessary or appropriate to prescerve,
protect and maintain the value of the Property.  Bomower hereby recognizes and aclnowledges that the condition
and appraisal of the Property and all relevant documents relating to the Property ar; imnortant and necessary for
Lender to protect its position as secured creditor (whether or not Borrower is a debtor in aiy bankruptcy, receivership,
liquidation or credit restructuring case or proceeding under state or Federal or bankruptcy law?. Therefore, Borrower
hereby agrees: (a) to promptly provide to Lender all documents and filings reasonably requesicd v Lender which
relate to (i) the Property, {ii) its condition, (iii) any operations refated thereto. (iv) the maintenance Hiereof, {v) any
taxes or assessments thereon, (vi) any insurance therefor, (vil} any liens, claims or interests thereon asseried by third
parties, {viii} any lcases thereol, and (ix) any rents or profits arising therefrom; (b) to provide Lender ¢+ ks agents
upon two days notice_with a reasonable opportunily Lo conduct an internal and external appraisal of the Property and
1o cooperate with any reasonable requests in connection with such appraisal; and (¢} to coordinate with Lender to take
the forgoing actions on an expedited basis of not more than one day in the event that Borrower should become a debtor
in any bankruptey, receivership, liquidation or credil restructure case or proceeding under state or Federal ot
bankruptey law.

2.3 Hazardous Substances. As uscd in this Section 2.3, (a) “Hazardous Substances™ are those
substances defined as toxic or hazardous substances, pollutants, or wastes by Environmental Law and the following
substances: gasoline, kerosene, other flammable or toxic petroleum products, toxic pesticides and herbicides, volatile
solvents, materials containing asbestos or formaldchyde, and radioactive materials; (b) “Environmental Law” means
federal laws and laws of the jurisdiction where the Property is located that relate to health, safety or environmental
protection; (¢} “Environmental Cleanup” includes any response action, remedial action, or removal action, as defined

5 34527944
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in Environmental Law; and {d) an “Environmental Condition™” means a condition that can cause, contribute to, or
otherwise trigger an Environmental Cleanup.

Borrower shall not cause or permit the presence, use, disposal, storage, or release of any Hazardous
Substances, or threaten to release any Hazardous Substances, on or in the Property. Borrower shall not do, nor allow
anyone else to do, anything affecting the Property (a} that is in violation of any Environmental Law, (b) which creates
an Environmental Condition, or {c) which, due to the presence, use, or release of a Hazardous Substance, creates a
condition that adversely affects the value of the Property. The preceding two sentences shall not apply o the presence,
use, or storage on the Property of small quantities of Hazardous Substances that are generally recognized to be
appropriate to normal residential uses and to maintenance of the Property (including, but not limited to, Hazardous
Substances in consumer products).

Borrowzr shall promptly give Lender written notice of (a) any investigation, claim, demand, lawsuit or other
action by any goreramental or regulatory agency or private party involving the Property and any Hazardous Substance
or Environmentai-Law of which Borrower has actual knowledge, (b) any Environmental Condition, including but not
limited to, any spiliiag; isaking, discharge, release or threat of release of any Hazardous Substance, and (c) any
condition caused by the-prisence, use or release of a Hazardous Substance which adversely affects the value of the
Property. If Borrower learns, or is notified by any governmental or regulatory authority, or any private party, that any
removal or other remediation-uT any Hazardous Substance affecting the Property is necessary, Borrower shall promptly
take all necessary remedial action: inaccordance with Environmental Law. Nothing herein shall create any obligation
on Lender for an Environmental Clednup.

24 Insurance. Borrower shall keep the Improvements now existing or hereafter erected on the
Property insured against loss by fire, hazards iricivded within the term “extended coverage,” and any other hazards
including, but not limited to, earthquakes and floos, for which Lender requires insurance. Each of the Insurance
Policies, including the amounts, form, coverage, deducioies, insurer and loss payable and cancellation provisions,
shall be acceptable to Lender and the insurance company providing coverage must have rating of at least A-V or better
in the latest edition of “Best’s Insurance Guide,” must be licersed to do business in the state in which the property is
located, and must be licensed to transact the lines of insurancs ranired in this transaction. Without limiting any of
the terms of this Section, (i) each of the Inserance Policies shall piovidedhat it may be canceled or modified only upon
not less than thirty (30) days prior written notice to Lender; and (ii) t5e iire and extended coverage and other casualty
insurance policies which Borrower is required to maintain under tins Moezigage shall contain a morigagee’s loss
pavable endorsement acceptable to Lender naming Lender as loss payee and shali ke written with liability in an amount
equal to the lesser of {x) the original principal amount of the Loan plus auy<Reserve Advance and () the full
replacement cost of the Improvements. Borrower shall provide evidence to Lender 0¥ al) zequired insurance hereunder
on or before the closing of the Loan.

25 Insurance Policies. Within thirty (30) days after closing of the Loan, Borcower shall deliver to
Lender the originals of all Insurance Policies together with receipts for the full payment of ai! Ipzerance Premiums,
and Lender shall have the right to hold such policies as long as any Obligations are outstanding. Leraiei shall not be
liable or responsible for the suitability, adequacy, enforceability, validity, amount, form, or content ¢fan) Insurance
Policies, the solvency of any insurer, or the collection of any Insurance Proceeds, and Borrower shall at al’ tiries have
full responsibility for all of such matters. Not later than thirty {30) days prior to the expiration of each of the Insurance
Policics, Borrower shall deliver to Lender a policy or policies renewing or extending the expiring Insurance Policies
together with written evidence showing payment of the Insurance Premiums for such policies. If Borrower fails to
deliver any of the Insurance Policies to Lender in accordance with this Mortgage, or if any of the Insurance Policies
is canceled, Lender, without notice to or demand upoen Borrower, shall have the right to obtain such insurance in such
form, content and amount and with such insurer as Lender determines to be necessary or appropriate to protect its
interest. Without limiting any other provision of this Mortgage, all premivms and other costs and expenses paid or
incurred by Lender in connection with Lender’s obtaining any Insurance Policies under this Section shall be payable
by Borrower to Lender on Lender’s demand. Lender shall not be obligated to obtain or maintzin any policy of
insurance with respect to the Property. All Insurance Policies refating to the Property and all unearned Insurance
Premiums shall automatically inure to the benefil of and be deemed to be assigned to the grantee of the Property at
any judicial or nonjudicial foreclosure sale under this Mortgage or by any deed in lieu of foreclosure under this
Mortgage.

6 34527944
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2.6 Assignment of Insurance Claims and Proceeds. To secure the Obligations, Borrower grants,
transfers, and assigns to Lender the Insurance Claims and Insurance Proceeds.

2.7 Assipnment of Condemnation Claims and Proceeds and Other Claims. To secure the
Obligations, Borrower grants, transfers, and assigns to Lender the Condemnation Claims, Condemnation Proceeds,
Property Claims, and Property Proceeds.

2.8 Pavment of Proceeds. Borrower shall cause all Insurance Proceeds, Condemnation Proceeds and
Property Proceeds (collectively, the “Proceeds™) to be paid or delivered directly to Lender. Lender shall at all times
have the right but not the obligation (a) to demand, collect, accept, receive and give receipts for any and all of the
Proceeds; and (b) to direct any Person to pay or deliver any or all of the Proceeds directly te Lender. Nothing contained
in this Morigagr. shall be deemed to obligate Lender to make 2ny inquiry as to the sufficiency of any Proceeds received
by Lender. Ifoi any reason Borrower receives any Proceeds, Borrower shall immediately pay, assign, endorse or
deliver such Procesds to Lender in the original form in which received by Borrower and shall not commingle such
Proceeds with any . Eorrower’s other funds or property.

29 Prosecutizn and Settlement of Claims. Prior to the occurrence of any Event of Default, Borrower
shall have a license to presesute and enforce the Insurance Claims, Condemnation Claims, and Property Claims
(collectively, the “Claims™). Lencer thall at all times have the right to appear in, defend, and prosecute any action or
proceeding arising out of or relating 20 any or all of the Claims if Lender determines that such action is necessary or
appropriate to protect Lender’s interest In connection with the Obligations. Upon the occurrence of an Event of
Default, Borrower’s license to prosecute and ¢nforce the Claims shall be revoked upon, and to the extent provided in,
notice by Lender to Borrower. Following suc'i rovecation, Lender, at its option, shall have the exclusive right to
prosecute and enforce any or all of the Claims 2>-the extent provided in Lender's notice of revocation and to
compromise, adjust, settle or dismiss any or all of the Ciaims, whether or not Lender has taken possession of the
Property. Without Lender's prior written consent, Borrower shall not (a) sell, transfer, pledae, hypothecate or
ctherwise dispose of or abandon any or all of the Claims; o1(b} compromise, adjust, settie, or dismiss any or all of the
Claims.

210 Title Policy. Upon recordation of this Mortgage, Scrrower shall cause the Lender to be furnished
with an lender’s policy of title insurance acceptable to Lender {a) written ip/anamount equal to the principal amount
of the Loan; (b) issued by a title insurance company accepiable to the Lencar: (¢} showing title to the Property to be
vested in a manner acceplable to the Lender; (d) containing a legal descriptioii oF the Property satisfactory o the
Lender; () insuring this Mortgage as a first lien on the Property, subject only to such¢xeiptions as have been approved
in writing by the Lender; (f) containing such title insurance endorsements as may be riquired by the Lender; and ()
otherwise acceptable to the Lender in form and substance, including the policy revision dite. Within five (5) business
days after the Lender’s request from time to time, Borrower, at its expense, shall furnish/the Lender with such
additional title insurance endorsements as the Lender may require insuring the continuing-frs. oriority of this
Mortgage. Borrower shall at all times cooperate with the Lender and its title insurer and provide insLender’s title
insurer with such information as such title insurer may request or require in order to provide the Linder with the
policies and endorsements described in this Section.

2H Subordinate Mortgages. Borrower shall not grant or permit any other Lien on the Property
(“Subordinate Mortgage™) without Lender’s prior written consent. To obtain Lender’s written consent, which Lender
may withheld for any reason in its discretion, Borrower must first deliver to Lender a written agreement, acceptable
to Lender, executed by the holder of the Subordinate Mortgage which provides that (a) the Subordinate Mortgage is
and shall at all times remain unconditionally subject and subordinate 1o this Mortgage: (b) if any action or proceeding
is commenced 1o foreclose the Subordinate Mortgage, no Tenant under any Lease shall be named as a defendant in
such action or proceeding, nor shall such action or proceeding terminate any Lease, without Lender’s prior written
consent; (c) all Rents and Profits, whether collected directly by the holder of the Subordinate Mortgage or through a
receiver, shall be applied first to the Obligations, second to the payment of the Impositions, and thereafter to payment
of maintenance and operating costs relating to the Property; and (d) the holder of the Subordinate Mortgage shall give
written notice to Lender not later than ten (10) days prior to commencing any judicial or nonjudicial action or
proceeding to foreclose the Subordinate Mortgage.
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212 Permitted Leasing; Assignment of and Compliance with Leases. Notwithstanding Section 3.12
below, Borrower shall have the right to enter into Leases in the ordinary course of Borrower’s business without
Lender’s prior written consent, provided that all of the following conditions are satisfied with respect to any such
Lease or modification thereto: (a) the term of such Lease, including any extension or renewal oplions, does not exceed
a total of five (5) years; (b) the form used for such Lease represents a commercially reasonable Iease form or has been
approved in writing by Lender prior to Borrower’s execution of the Lease; (¢)such Lease is unconditionally
subordinate to this Mortgage and contains an attormment provision consistent with Section 2.13 below; (d) no Event
of Default has occurred and is continuing at the time of Borrower’s execution of such Lease; (g) Borrower provides
Lender with an accurate and complete copy of such Lease within ten {10) business days after such Lease is executed
by Borrower, (f} Borrower does not collect rent for more than one (1) month in advance; and () Borrower dees not
in any other manner impair Lender’s rights with respect to or interest in the Rents and Profits. Upon Lender’s request,
Borrower shall :xecute, acknowledge and deliver to Lender an absolute and unconditional assignment acceptable to
Lender of all #¢ RBorrower’s interest in all Leases and all goaranties of and security for the Tenants’ respective
obligations under the Leases. Borrower shall perform and discharge all obligations of the lessor under the Leases in
accordance with the teims thereof and shall diligently enforce all remedies available to Borrower in a commercially
reasonable manner in toe Cvant of a default by the Tenant under any Lease.

2.13 Attornmen_at Lender's Option. Each Tenant who enters into a Lease for the Property after the
date of recordation of this Mortgaye {#ach such Lease is referred to as a “Subordinate Lease™) and who has not entered
into a written non-disturbance and 2Ziornment agreement with Lender shall be deemed to have agreed to attorn to
Lender and accept Lender as the landlort uncer its Lease on the terms of this Section. If Lender acquires title to the
Property by judicial or nonjudicial foreciosare under this Mortgage or by deed in liew of foreclosure under this
Mortgage, Lender, at its option, shall have the right to require any or all Tenants under Subordinate Leases to attorn
to and accept Lender as the landlord under such Torant’s Subordinate Lease (the *Attornment Option™) by giving
written notice to such Tenant within thirty {30) days aftes e date on which Lender acquires title to the Property (the
“Acquisition Date™). If Lender exercises the Attornment Option with respect to any Subordinate Lease, such
attornment shall be effective and self-operative as of the Alpuisition Date without the execution of any further
documents on the part of the Tenant, Lender, or any other parly < the Tenant under the Subordinate Lease shall be
bound to Lender under all of the terms, covenants, and conditions ofb Subordinate Lease for the remaining balance
of the term thereof, with the same force and effect as if Lender werc the 'andlord under such Lease. Whether or not
Lender exercises its Attornment Option with respect to any Subordinate Lezse; Lender () shall not be liable for any
act or omission of any prior landlord under any Subordinate Lease, including Borzower; (b) shall not be subject to any
offset, defense, or claim which any Tenant may have against any prior landiord under any Subordinate Lease,
including Borrower; (¢) shall not be obligated (i} to return any security deposit nov/ orereafter paid by any Tenant;
(ii) to return any prepaid reat or other amounts prepaid by any Tenant; or (iii) to grant a 1y ' enant a credit for any such
security deposit, prepaid rent or other prepaid amounts (excluding monthly rent and othe- charges which have not
been prepaid for more than one month in advance), except to the extent, if any, that Lender has actually and
unconditionally received such security deposit, prepaid rent or other prepaid amounts; and (d) shal net be obligated
to complete the consiruction of any or all Improvements. Without limiting the terms of this Sectica. apon Lender’s
request, each Tenant under a Subordinate Leasc shall execute and deliver to Lender any document which Lender
determines to be necessary or appropriate to evidence such Tenanl's attornment to Lender on the terms of this Section,
including a new lease with Lender on the same terms and conditions as the Subordinate Lease for a term equal to the
unexpired term of the Subordinate Lease. Nothing contained in this Section shall be desmed to obligate Lender to
recognize any Subordinate Lease or accept an attornment by any Tenant upon Lender’s acquisition of title to the
Property. If Lender elects not 1o exercise the Attornment Option within the time period specified in this Section with
respect to any Subordinate Lease, such Subordinate Lease and all of the rights, privileges and powers of the Tenant
thereunder shall automatically terminate and shall be of no further force or effect from and after the Acquisition Date.

2.14  No Liabilitv bv Lender. Nothing contained in this Mortgage shall be deemed to obligate Lender
to prosecute or enforce any or afl of the Claims nor shall Lender have any liability or responsibility for any failure or
delay by Lender in prosecuting or enforcing any or all of the Claims or to cellect any or all of the Proceeds. Borrower
shall at all times have the right to determine and follow its own policies and practices in the conduct of its business,
subject to the terms and conditions of the Loan Documents.
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215 Application of Proceeds. Lender, at its option, shall have the right {a) to apply any or all Proceeds
received by Lender to any or all of the Obligations in such order and manner as Lender shall determine, whether or
not such Obligations are then due and payable and without regard to the adequacy or impairment of the security for
the Obligations; {b) to release any or all of the Proceeds received by Lender for payment of the costs of repair er
reconstruction of the Property on such terms and conditions as may be acceptable to Lender; or (¢} to release any or
all of the Proceeds received by Lender to Borrower on such terms and conditions as may be acceptable to Lender. To
the extent it is determined that Lender has applied payments in any order prohibited by any Governmental Authority,
Lender shall refund w Borrower any fees and/or interest associated with the misapplication of payments. Acceptance
of such refund by Borrower shall be deemed sufficient remedy and Borrower will have no right to seek further ¢laims
or damages from Lender.

»

A3 Release of Proceeds for Reconstruction.  Without limiting the generality of Section 2.15 above,
if Lender elects'ti release any Proceeds for repair or reconstruction of the Property, at Lender’s option, such release
shall be conditioher on Borrower’s satisfaction of the following conditions within one hundred and twenty (120) days
after the occurrencs of he damage requiring the repair or reconstruction: (a) Botrower’s deposit with Lender of such
funds in addition to the ¥roseeds as Lender determines to be necessary to pay all direct and indirect costs relating to
the repair or reconstruction =t the Property; (b) the establishment of a procedure acceptable to Lender for Lender’s
disbursement of the Procceds (<) Lender’s receipt and approval of final plans and specifications and a cost breakdown
for the repair or reconstruction of tag Pronerty; (d) Lender’s receipt and approval of (i) a general construction contract
for the repair or reconstruction of the Pronerty executed by Borrower and a contractor acceptable to Lender; and
(ii) payment and performance bonds wiitten on such general contraclor issued by a surety acceptable to Lender;
{e) evidence acceptable to Lender that (i) tii revair and reconstruction of the Property can be completed and a final
and unconditional certificate of occupancy for ing) Property can be issued not later than thirty (30} days before the
maturity date of the Note; (il) upon completion of ¢%c repair or reconstruction of the Property, the income from the
Property will be sufficient to pay all Impositions, operatiug expenses of the Property and installment payments due in
connection with the Loan; (iii) leases acceptable to Lencar will be in effect or remain in effect upon completion of the
repair or reconstruction of the Property; (iv) upon completion/of the repair or reconstruction of the Property, the fair
market value of the Property will be at least as preat as it was prie o the date on which the damage or condemnation
occurred as shown in anappraisal acceptable to Lender (v) there hag bedn no adverse changge in the financial condition
of Borrower or any Guarantors since the date of this Mortgage; aud /() no Event ol Default exists; and (I) such
additional conditions as Lender may establish.

217  Taxes and Impositions. Borrower {a) shall pay all Taxes at ie:t ien {10) days before delinquency;
and (b) shall pay all other Impositions when duc. Upon Lender’s request, Borrowzr shall deliver to Lender receipts
and such other substantiating documentation as may be required by Lender to evidence payment of all Impositions by
Borrower in accordance with this Section.

2.18 Absolute Assisnment of Rents and Profits.

(a) Absolute Assignment. Bomower absolutely, imevocably and uncondit'onallty prants,
transfers and assigns to Lender all Rents and Profits. Prior to the occurrence of an Event of Default, Boirowver shall
have a license o collect and retain on the terms of this Section 2.18 all Rents and Profits as they become due and
payable. Upen the occurrence of an Event of Default, Bommower's license to collect the Rents and Profits shall
autoratically be revoked without notice to Borrower. Following such revocation, Lender shall be entitled to collect
and retain all Rents and Profits, whether or not Lender has taken possession of the Property, and Borrower shall
immediately pay, deliver or cause o be delivered to Lender any Rents and Profits then held or thereafter collected by
Borrower, All Rents and Profits collected by or on behalf of Lender may be applied by Lender to the Obligations in
such order and amounts as Lender may determine. If Lender elects to seek the appointment of a receiver following
the occurrence of an Event of Default, Borrower irtevocably and unconditionally consents to the appointment of a
receiver without regard (o the adequacy of the security for any of the Obligations. Notwithstanding anything to the
contrary contained in this Mortgage, the assighment of Rents and Profits contained in this Section is an absolute
assighment and not an assignment as security. Neither the assignment of Rents and Profits contained in this Section
nor any action taken by Lender to collect the Rents and Profits shall be deemed to make Lender a mortgagee-in-
possession of the Property or shall be deemed to render Lender directly or indireetly liable or responsible for (i) the
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use, control, condition, care, operation, occupancy, management, repair, or leasing of the Property; (ii) the production
of Rents and Profits from the Froperty; or (iii) to the extent permitted under applicable law, the performance or
observance of any or all of Borrower’s duties, obligations, representations, or warranties under any Leases or other
agreements relating to the Rents and Profits. Lender shall have no responsibility or liability of any kind for any failure
or delay by Lender in enforcing any of the terms or conditions of this Section 2.18.

(b) Applications of Rents and Profits Prior to Revocation of License. Borrower shall apply
the Rents and Profits to the payment of all rcasonable and necessary operating costs and expenses of the Property,

installment payments due in connection with the Lean, payment of Impositions, and a reasonable reserve for future
rcasonable and necessary expenses, repairs and replacements relating to the Property before using the Rents and Profits
for any other nurpese which does not directly benefit the Property.

{c) Notices to Temants. Upen revocation of the license described in Section 2.18(a) above,
Borrower irrevo':ab.v authorizes and directs all Tenants under the Leases to comply with any notice or demand by
Lender for paymeri to._ender of any Rents and Profits or for the performance of any of the Tenant’s other respective
obligations under the Leises, regardless of any conflicting demand by Borrower or notice by Borrower to any Tenant
thas Lender’s demand is invzil! or wrongful. No Tenant shall have any duty to inquire as to whether any default by
Borrower has occurred under tii¢ Loan Documents in connection with any notice or demand by Lender under this
Section.

219  Request for Lender’s Corsent to Transfers. All requests by Borrower for Lender’s conseni Lo
transfers under Section 3.12 below (a) sual’ specifically describe the transaction with respeet to which Lender’s
consent is requested; (b) shall be delivered to Lsader not less than fifteen (15) days before Borrower proposes to take
the action with respect to which Lender’s consentizZ2guested; and {c) shall be accompanied by complete and accurate
copies of all documents relating to the transaction with-iespect to which Lender’s consent is requested, including
financial statements and other infarmation regarding the oroposed transferee. Borrower acknowledges and agrees that
Lender's right to withhold its consent, in its sole and absolv.e discretion, to any or all of the events described in
Section 3.12 below is based, in part, on the fact that Borrower’< o ticular financial condition, credit history, character,
experience, ability and expertise, as represented by Borrower «w_Levder, were material and important factors in
Lender’s decision to make the Loan, and that Lender will continuz 13 rely on such matters to insure satisfactory
compliance with the Loan Documents during the entire tetm ol the Loan. If Lciider, in its sole and absalute discretion,
consents to any of the transfers deseribed in Section 3.12 below, such consent sha'i nol be deemed to release Borrower
or any other Person liable for payment or performance of the Obligations, ar< Morrower and such Persons shall
continue to remain liable for payment and performance of the Obligations in accordapse with the terms of the Loan
Documents, unless expressly released pursuant to a further written agreement signed by Lender.

220 Fixtures. Notwithstanding Section 3.12 below, Borrower may from time to, time replace any
Fixtures constituting a part of the Property in the ordinary course of Borrower's business, proviaed that (a) the
replacement property for such Fixtures is at least equivalent in value, character, and quality to the Pixtures being
replaced; (b) Borrower has good and marketable title to such replacement property free and clear of ali licns, claims,
and interests other than the lien of this Mortgage; and () this Morigage shall constitute a first lien on such (ep’acement

Property.

2.21  Notice of Certain Matters. Borrower shall promptly notify Lender in writing of (1) any claim,
demand, right, or Lien relating to the Property which may be adverse to the lien of this Mortgage: (ii) any material
loss, depreciation, or adverse change in the value of the Property and any other occurrence which may materially and
adversely affect Lender’s lien on the Property, {iii} any material adverse change in Borrower's ability to perform any
or all of the Obligations; (iv) any event or condition which constitutes an Event of Default; and (v) any dispute between
Borrower and any Governmental Authority relating to the Property which may have a material adverse effect on the

Property.

222  Inspection. Lender shall have the right at all reasonable times {a) upon reasonable prior written or
telephonic notice (except that no such notice shall be required in the case of an emergency or any inspection limited
to the public areas or common areas of the Property) to enter upon and inspect the Property, including any entry which
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Lender determines is necessary or appropriate in connection with enforcing ar exercising any right, remedy or power
available to or conferred on Lender under the Loan Documents; (b) to contact any Persen to verify any information
provided or disclosed by Borrower to Lender; and (c) to release such information regatding the Property, Borrower,
or the Obligations as Lender may determine to be necessary or appropriate in cottiection with enforcing or exercising
any right, remedy or power available to or conferred on Lender under the Loan Documents. Lender shall have no
obligation or duty to inspect the Property, and all such inspections by Lender shall be for Lender’s sole benefit and
not for the benefit of Borrower or any other Person.

2.23  Defense of Actions and Protection of Security by Borrower. Bomower shall appear in and
defend any action or proceeding commenced by any Person other than Lender which affects or which Lender
determines may affect any or all of the following: (a) the Property; (b} the Insurance Claims, Condemnation Claims,
or Propertv'(la’ms; (¢} Lender’s or Borrower's respective rights and obligations under the Loan Documents; {d) the
Obligations; or/(z) any other transaction or matter which affects Lender by reason of its interest in the Property.
Borrower shall proinotly commence and diligently prosecute all actions and proceedings which are necessary or
appropriate or whiz1 I.2nder determines may be necessary or appropriate to do any or all of the following: (i) prevent
any damage, destructicn, ur.injury to the Property; (ii) enforce or recover upon the Insurance Claims, Condemnation
Claims or Property Claims or¢pllect the Insurance Proceeds, Condemnation Proceeds, or Property Proceeds; or (iii) to
presetve, protect, maintain, ar2-aefend the Property and Lendet’s lien thereon.

224  Enforcement of Covenants and Restrietions. 1f any of the Covenants and Restrictions apply to
Persons owning or occupying teal proprty which is adjacent to or in the vicinity of the Properly, Borrower shall
diligently enforce the Covenants and Restriciions against such Persons if (a) such Persons have breached their
obligations under the Covenants and Restricucds, and () such breach has not been cured by such Persons within
ninety (%0) days after a request by Lender to Boriowrer to enforce the Covenants and Restrictions.

2.25  Further Assurances. Upon Lender’s request, Borrower shall exceute, acknowledge and deliver to
Lender such further documents and agreements and take such.urther actions as Lender may reasonably require from
time to time to effectuate or carry out the purposes of the Loar Dzucaments or to evidence, perfect, maintain, preserve
ot protect Lender’s lien on the Property, including Borrower’s sxocution of security agreements, assignments,
financing statements, and continuation financing statements. Upor Lander’s request, Borrower shall execute,
acknowledge and deliver to Lender an assignment acceptable to Lendsi of such additional rights, privileges,
Governmental Permits, and documents relating to the Property as Lender thav reasonably determine to be necessary
or appropriate in connection with the design, construction, improvement, deveicoment, use, ownership, operation,
maintenance, tepait or marketing of the Property.

ARTICLE 3
EVENTS OF DEFAULT

Lender, at its option, shall have the right to declare Borrower to be in default under this Mcrigare and the
other Loan Documents upon the occurrence of any or all of the following events:

31 Pavment of Note and Other Monetary Obligations Under Loan Documents. 1f(a) an Event of
Default occurs under the terms of the Note; or (b) Borrower fails perform any of its other obligations under the Loan

Documents or under any other document with Lender requiring the payment of money to Lender or any third Person
within ten {10) days afler the date on which such indebtedness or monetary obligation is due.

3.2 Performance of Non-Monctary Obligations Under Loan Documents. 1f Borrower breaches or
otherwise fails to perform any of its non-monetary obligations to Lender or any third Person under any of the Loan

Documents or under any other document with Lender when due.

i3 Misrepresentation. IF any request, statement, information, certification, or representation, whether
written or oral, submitted or made by Borrower te Lender in connection with the Loan is [alse or misleading in any
matetial respect.
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34 Insobvency of Borrower, [f (a)a petition is filed by or against Borrower under the federal
bankruptcy laws or any other applicable federal or state bankruptcy, insolvency or similar law; (b} a receiver,
liquidator, trustee, custodian, sequestrator, or other similar official is appointed to take possession of Borrower or the
Property, or Borrower consents to such appointment; (c) Borrower makes an assignment for the benefit of creditors;
provided, however, that Borrower shall have thirty (30) days within which to cause any involuntary bankruptcy
proceeding to be dismissed or the involuntary appoiniment of any receiver, liquidator, trustee, custodian, or
sequestralor to be discharged. The cure provision contained in this Section shall be in Tigu of, and not in addition to,
any and all other cure provisions contained in the Loan Documents.

3.5 Performance of Obligations to Senior Lien Holders or Third Persans, If {i) Botrower fails to
pay any of its indebtedness or to perform any of its obligations under any agreement between Borrower and any other
Person whe folids & Lien serior to this Mortgage when due; or {ii) Borrower fails to pay any of its indebtedness or to
perform any of iis obligations when due under any other material document between Borrower and any other Person.

3.6 Adtachment. [fall or any material part of the assets of Borrower or Guarantor are attached, seized,
subjected to a writ or V:vicd.upen by any court process and Botrower fails to cause such attachment, setzure, writ or
levy to be fully released or renoved within sixty (60) days after the occurrence of such event. The cure provision
contained in this Section shall »<in leu of, and not in addition to, any and all other cure periods contained in the Loan
Documents.

37 [njunctions. Ifa cour orcer is entered against Borrower enjoining the conduct of all or part of its
business and Borrower fails to cause such-inianction 1o be fully staved, disselved or removed within sixty {60) days
after such order is entered. The cure provision contained in this Section shall be in lieu of, and not in addition to, any
and all other cure periods contained in the Loan D02 vments.

s Dissolution. The disselution, liquidation, or termination of existence of Bormower or any of
Borrower’s General Partmers or Managers.

39 Impairment of Priority. If (i) the priority of tus Martgage or Lender’s security interest under any
of the other agrecments securing any or all of the Obligations is itnpaired for any reason; or (ii) the value of the
Property has deteriorated, declined or depreciated as a result of any intentioral tortious act or omission by Borrower.

3.10  Condemnation. [f all or any material part of the Properiy s transferred to any Governmental
Authority as a result of any condemnalion procecding or action with respect to all orany material part of the Property.

3.t Failure to Repair Caswalty. If there is an uninsured casualty withirespect to the Property and
Borrower (a) fails to commence repairs and reconstruction of the Property within ninety (90) days ofter such damage;
ot (b} thereafier fails to diligently prosecute such repairs and reconstruction to completion,

3.12  Sales. Transfers and Further Encumbrances. If any one of the following events jccars without
Lender’s prior written consent, which may be withheld in Lender’s sole and absolute discretion:

(a) the sale, conveyance, transfer, mortgage, encumbrance, lease (except for (i) the leasing of
spacc in the Improvements which is permitted under Section 2.12 of this Mortgage and (ii) the conveyance or
transfer of any part or any interest in the Property to a revocable family trust affiliated with Borrower, provided that
such conveyance or transfer is solely for estate planning purposes), or alienation of all or any part of the Property or
any interest in the Property, whether veluntaty or involuntary, or Borrower’s grant of any option or agreement to
effect any such transaction.

(b) if Borrower or any General Partner or Manager of Borrower is a partnership, the
admission, withdrawal, retirement or removal of any General Partmer of Borrower or any of Borrower's General
Partners or Managers, or the sale or transfer of more than forty-nine percent {49%) of the beneficial interests in
Borrower or any of Borrower’s General Partners or Managers.

12 34527944
1668-MigBrg-20180222rs



2311447009 Page: 15 of 50

UNOFFICIAL COPY

(c) if Borrower or any General Pattner or Manager of Borrower is a corporation, the sale or
transfer of an aggregate of more than forty-nine percent (49%) of any class of stock in such corporation or the
issuance by such corporation of additional stock to any Person who is not a shareholder in such corporation as of the
date of this Mortgage.

(d) il Borrower or any General Pariner or Manager of Borrower is a limited liability
compatty, the appointment, withdrawal, retirement or removal of any Manager of Borrower or any of Borrower's
General Partners or Managers or the sale or transfer of more than fotty-nine percent (49%) of the beneficial inlerests
in Borrower or any of Borrower’s General Partners or Managers,

{e) if Borrower or any General Parmer or Manager of Borrower is an individual, the death or
incompetercy ¢ f such Person, except where applicable law limits or prohibits Lender’s decleration of a default
based on such sicurrences; provided, however, that Lender shall not declare an Event of Default to exist based
solely on the dedth sr. mental incompetence of any individual Borrower, General Partner, or Manager if, within
nincty (99) days afler tie occurrence of such event, a substitute is appainted, and Lender determines that the
financial condition, eredis history, character, experience, ability and expertise of such substitute is otherwise
acceptable.

313 Default by Guuraater.  1f Guarantor fails to pay any of its indebtedness or perform any of its
obligations under the Guaranty whsn due or the revocation, limitation or termination or altempted revocation,
limilation or termination of any of the ¢oligitions of Guarantor under the Guaranty, except in accordance with the
express written terms of the Guaranty.

314  Misrepresentation by GuarapZer. If any request, statement, information, certification, or
representation, whether written or oral, submitted or mad< v Guarantor to Lender in connection with the Loan or any
othet extension of credit by Lender to Bomrower or such Guarantor is false or misleading in any material respect.

3.15  Cross-Default. If Borrower, or any Affilia‘ed 8orrower (as hereinafer defined), fails to pay any
of its indebtedness or to perform any of its obligations as to any other 'san or leans or any other obligation owed to
Lender when due. As used in this Section, *Aftiliated Borrower™ miar s.any borrower (individual or entity) directly
or indirectly controlling, controlled by, or under commen control witk, Borrgwer, and “control” means an ownership
interest equal to or greater than 10% of the entity or the ability to direct the management or affairs of that entity,
whether through ownership, by contract ot otherwise.

ARTICLE 4
REMEDIES

Upon Lender’s election 10 declarc Borrower to be in defaclt under this Mortgage ans tie other Loan
Documents pursuant to Article 3 above, Borrower shall be deemed to be in default under this Mortgag: aid the other
Loan Documents, and Lender shal! have the following rights and remedies:

4.1 Actions bv Lender. Lender shall have the right (a) to enter, take possession of, and manage,
operate and lease the Property; (b) to take possession of any or all Books and Records; (¢) to collect any or all Rents
and Profits, whether or not Lender has taken possession of the Property: and {(d) to take any or all actions which Lender
determings to be necessary or appropriale in connection therewith or to prescrve, protect, mainiain and defend the
Property and Lender's lien thereon, including {i) the exercise and enforcement of all of Borrower’s rights under any
or all of the Leascs; (ii) the termination, acceptance of a surrender, modification or amendment of any or all of the
Leases; {iif) the execution of new Leases on such terms and conditions as Lender determines to be appropriate; and
(iv) the repair, alteration, improvement or completion of the Property in such manner and to such extent as Lender
determines to be necessary or appropriate. 1f Lender elects to take possession of the Property or to take any or all of
the other actions desctibed in this Section by court process, Borrower irtevocably and unconditionally agrees that a
receiver may be appointed by a court for such purpose pursuant to Section 4.5 below.
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4.2 Judicial Action. Lender shall have the right to conumence an action ot proceeding to foreciose this
Mortgage and to enforce any ot all of the terms of the Loan Documents, including specific performance of the
covenants of Borrower under this Mortpage,

43 Foreclosure by Power of Sale.

(a) Declaration and Notice of Default. Lender shall have the right {i) to cause the Property
to be sold under the power of sale contained in this Mortgage in any manner permitied by applicable law; and (ii) to
deliver w Borrower a written notice of default and election to czuse the Property 1o be sold. Upen the expiration of
such period of time after delivery of such notice of default and election to sell and the giving of such notice of sale as
may then be required by law, and without the necessity of any demand on Borrower, Lender or any designated sherff
or clerk, afhe ‘ime and place specified in the notice of sale, shall sell the Property at public auction to the highest
bidder for cash.in"U.S. Dollars payabie at the time of sale. Lendet or any obligee, creditor, or the holder or holders of
the Note or Loar. Dv.cuments may bid and purchase at such sale.

(b) Postponements; Multiple Parcels. To the extent permitied by law, Lender may, from
time to time, postpone any sa.e hereunder by public anncuncement at the time and place noticed for such sale or may,
in its discretion, give a new netice of sale. 1f the Property consists of several lots, parcels or items of property, Lender
shall have the exclusive right (i) t¢'desipnate the order in which such lots, parcels or items shall be oifered for sale or
sold; and (i) to elect to sell such lots.parcels or items through a single sale, through two or more successive sales, or
in any other manner Lender determines (0 be'in its best intercst. Any Person, including Borrower and Lender, may
purchase at any sale under this Mortgage, ard Lender shall have the right to purchase at any such sale by crediting
upon the bid price the amount of all or any paic o1 ihe Obligations. If Lender determines to sell the Property in mote
than one sale, Lender may, at its option, causc <uch sales of the Property to be conducted simultaneously or
successively, on the same day or on such different days zi-times and in such order as Lender may determine, and no
such sale shall terminate or otherwise affect the lien of this Mortgage on any part of the Property that has not been
sold until all Obligations have been paid in full.

{c) Costs of Sale; Incomplete, Defective or (necgular Sales. Borrower shall pay all costs,
fees, and cxpenscs of all sales of the Property under this Mortgage, itcluding the costs, fees, and expenses (including

attomneys” fees) of Lender, together with interest thercon at the intetest rate opiicable to principal under the Note. A
sale of less than all of the Property or any defective or irregular sale under his Mortgage shall not exhaust, impair or
otherwise affect the power of sale contained in this Mortgage, and subsequent zaies of the Property may be made
under this Mortgage until all Obligations have been satisfied or until the entire Proreny has been sold without defect
or irregulanty. .

44 Application of Sale Proceeds. Lender shall apply the proceeds of the sale o salvs in the following
order of priority: {a) first, to payment of all expenses of such sale or sales and all costs, expenses; 1#is. and liabilities
of Lender, including attomeys’ fees, costs of other evidence of title; (b) second, to all amounts advariced or disbursed
by Lender under any of the terms of this Mortgage which have not then been repaid, together with interes. thereon at
the rate applicable to principal under the Mote; {c) third, to the payment of all other Obligations in suca e.der and
amounts as Lender determines; and (d) the remainder, if any, to the Person or Persons legally entitled thereto.

4.5 Appointment of a Recefver, Lender shall have the absolute and unconditional right to apply to
any court having jurisdiciion and obtain the appointment of a receiver or receivers of the Property, and Borrower
irrevocably and unconditionally consents 10 such appointment and agrees (hat Lender shall have the right to obtain
such appointment {a) without notice 1o Borrower or any other Person; (b) without regard to the value of the Property
or any other collateral securing the Obligations: and (¢) without acceleration of the Obligations or commencement of
foreclosure proceedings under this Mortgage. Any such receiver or receivers shall have the usual powers and duties
of receivers in similar cases and all powers and duties nccessary or appropriate to exercise the rights of Lender as
provided in this Mortgage.

4.6 Protection of Lender's Security, Lender, without obligation to do so and without notice to or
demand on Borrower, and without releasing Borrower from any of its Obligations or waiving Lender’s rights under
14 34527944
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the Loan Documents, shall have the right to perform any Obligation which Borrower has breached in such manner, at
such time, and to such extent as Lender determines to be necessary or appropriate to preserve, protect, maintain and
defend the Property and Lender’s lien thereon.

4.7 Assembly of Property. Upon Lender’s request, Borrower shall assemble and make available to
Lender at the location of the Land all Property which has been removed from or which is not located on the Land.

43 Rescission of Notice of Default. Prior to the conduct of any sale under the power of sale contained
in this Mortgage, Lender, at its option, shall have the right to rescind any notice of default and election to sell the
Property. Lender's rescission of any notice of default and election to sell pursuant to this Section or under applicable
law shall not ronstitute or be construed as a waiver of any Event of Default or impair, prejudice or otherwise affect
{a) Lender’s righat to record a new notiee of default and election to sell the Property based on the same or any other
Event of Defav!s; or (b) Lender’s rights and remedies in connection with the Obligations.

49 Eercise of Rights Under Other Loan Documents and Laws. Lender shall have the right to
exercise any or all rights 204 remedies which Lender may have under any or all of the other Loan Documents and all

other applicable law, inciuding without limitation the applicable Uniform Commercial Code as it relates to such
personal property asscts as ar zicumbered under this Agreement.

4.10  Continuing Recorese Liability, Notwithstanding any contractual or statutory defense to, or
prohibition of, (x) continuing liability o/ the'Loan or the Note or the other Loan Documents or (y) liability for any
deficiency remaining on the Loan, the Nuie“aid or any other Loan Document after forcelosure upon any item of
Property (vollectively “Deficiency Defense™), gortpwer hereby agrees, to the extent not prohibited by applicable law,
that:

(2) Borrower shall be continue to be liabie for, and shalf be subject to full recourse liability for, all
atnounts owed under the Loan, the Note or any otlier, _oan Documents if any of the following conditions
oceur;

) in the event of (1} the commenccry.nt of a case by Borrower or against

Borrower by any person or entity other than Lender or any jrerson os-antity affiliated with Lender under
Title |1 of the United States Code (11 U.S.C. §§101, et seq.) or a1 y sucezssor statute (the "Bankruptey
Code™) or under any other law governing any federal or state bankrupicy, inselvency, reorganization, or
other similar proceeding {collectively, a "Bankruptcy Proceeding”), ov-{2)"th= consent of the Borrower to
any Bankruptcy Proceeding; or (3} the failure of Borrower to opposc in good Taith and to the maximum
extent permitied by law of such involuntary Bankruptey Procecding; or (4) if any involuntary Proceeding is
filed, the failure of Borrower to promptly stipulate to entry of an order granting Lénder selief from the
"automatic stay” under 11 U.S.C, 342 1o proceed with a foreclosure of the Property, or (3] any collusion by
Borrower with other creditors Lo cause, assist, or support such involuntary Bankruptey Proceéding.

(i) in the event that Guarantor joins or consents to any Bankruptcy Preceading for
Borrower or opposes aty stipulation or motion seeking to grant Lender relief from the "automatic stay"
under 11 U.5.C 342 to proceed with a foreclosure of the Property.

(iii) in the event that Borrower makes a transier of any interest in the Borrower or in
the Property or makes or allows to exist an encumbrance on the Property or on an interest in the Borrower,
(1} that is not expressly permitted pursuant to the terms, conditions, and provisions of the Loan Documents
and (2) without the prior express written approval of the Lender and (3) that is not cured within thirty (30)
days after written notice from the Lender.

(h Borrower shall be continue to be liable for, and shall be subject to full recourse liability
for, all amounts owed under the Loan, the Note and the other Loan Documents minus any recovery the
Lender is successful in collecting on any title insurance policy it holds in connection with the Property in
the event that the Lender is prevented from acquiring title to the Property after the occurrence of an Event
of Default) because of the failure of the Borrowers title to the Property under applicable federal, state, or
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local laws due to the commission of a criminal act by the Borrower or an affiliate of the Borrower as 2
result of which the applicable governmental entity is entitled to {under such applicable law) and docs, take
title to the Property.

{c) Borrower shall be continue to be liable for, and shall be subject to full recourse liability
for, all damages and losses incurred by Lender directly or indirectly arising out of or relating to any of the
following: {1) fraud or misrepresentation by Borrower in connection with or relating to the Loan; (2) waste
or willful mismanagement by Borrower with respect to any or all of the Property; (3) the application by
Borrower of the Loan proceeds in any manner or for any purpose other than as specified in or required by
the Loan Documents; (4} the removal or disposition by Borrower of any or all of the Property in violation
of any of the terms of any of the Loan Documents; (5) any failure by Borrower to pay any Impositions in
accrrdance with the Loan Documents, (6) the misapplication or misappropriation by Borrower of Insurance
Frocecds (7) failure to deliver to Lender condenmation proceeds, insurance proceeds, or other proceeds of
the Piopcity or other similar proceeds, funds or payments, or other benefits of all or part of any collateral;
(8) the 1=isppplication or misappropriation of any Rents and Profits, prepaid rents, security deposits and
similar sunic’pad to Borrower or any other Person in connection with any or all Leases of any part of the
Property in viclagse nf the werms of the Loan Documents; (9) recovery of amounts, damages, costs and
expenses, including withoul limitation attorneys’ [ees, owing or payable Lo the Lender by Borrower relating
to certain environma.ial matters or under any secured or unsecured indemnity agreement relating to
Hazardous Substances ex'ecite4 by Borrower in connection with the Loan, including without limitation
under {A) any Environmentzt Indemnity Agreement executed by Borrower in connection with the Loan;
and (B) all terms of the Loan Docun.ents which constitute “environmental provisions™ under applicable law
{including without limitation Caliicniz Code of Civil Procedure Section 726.5 and 736, as such Section
may be amended from time to time); respuctively; and (10) all amounts owing to the Lender by Borrower
under any other indemnification provision @ontained in the Loan Documents or with respect to claims
asserted by any third Person against the Leader oaliabilities incurred by the Lender with respect to any
third Person, which claims or liabilities directl s or indirectly resalt from or arise out of any act or omission
of Borrower or from the occupancy or use of all of pait of the Property by Borrower prior to Lender’s
acquisition ol title to such Property.

{d) To the extent not prohibited by applicable’ (aw, Borrower hereby waives any and all rights
and protections of the Deficiency Defenses.

ARTICLE 5

WARRANTIES AND REPRESENTATIONS

LN | Warranties and Representations. As a material inducement to Lender's extepsion of credit to
Borrower in connection with the Loan, Borrower warrants and represents to Lender as follows:

(a) Qualificatiens. Borrower is qualified to do business in the jurisdiction in which the
Property is located.

(b) Litigation. To the best of Borrower's knowledge, there are no actions, suits, proceedings
or investigations pending or threatened against or affecting Borrower or the Property in any coutt or before any other
Governmental Authorities that could reasonably be expected to have a material adverse effect on Borrower's ability
to repay the Loan or on the value of the Property, nor does Borrower know of any basis for any such action, suit,
proceeding or investigation.

(c) Ownershin,  Upon recordation of this Mortgage, Borrower will be the sole legal and
beneficial owner of, and will have good and marketable title to, the Property and all other collateral which is the
subject of the Loan Documents.
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{d) Liens. To the best of Borrower's knowledge, there are no Liens, claims, encroachments,
Covenants and Restrictions, Leases, Easements, or other rights affecting the Property which would not be disclosed
by a customary search of the records relating to the Land of the county recorder for the county in which the Property
is located, except for such matters as have been specifically disclosed by Borrower to and approved in writing by
Lender prior ta the date of recordation of this Morigage.

(e) Condition. Upon completion of the Project (as delined on the Construetion Loan Rider
attached hereto}, the Property will be in good condition and repair without any material defects known to Borrower.

N Property Compliance. Upon completion of the Project, the Property will be in
compliance with all Gevernmental Requirements in all matetial respects.

(g Borrower Complinnce. Borrower shall comply with all Governmental Requirerments,
except to the ext<nt that failure to comply therewith would not have a material adverse effect on its ability to fulfill its
Obligations or othe:wire fully comply with the Lean Documents.

{h) Dzmage. Except for any damage to be repaired by the Project, the Property is free from
material casvalty or termite damnzge.

(] Condewsgroon. To the best of Borrower's knowledge, there is no condemnation, zoning
change, or other proceeding or action panding, threatencd or contemplated by any Governmental Authority which
would in any way affect the Property.

() Commercial Loan. ‘Boriower represents and warrants that the proceeds of this loan will
be used by Borrower only for business purposes. I{ Borrewer is a natural person, Borrower represents and warrants
that Borrower does not intend to, and will not, eccloy cor reside on the Property so long as the Loan remains
outstanding. 1f Barrower is a legal entity, Borrower represent. and warrants that no person affiliated with Borrower
intends to or will occupy or reside on the Praperty so long as e Loan remains outstanding.

(k} Arms-Length Transaction. Borrower reorrsents and warrants that Borrower is operating
at arms-length with, and has no material interest in, all partics to tiic Loantransaction, including the seller(s), any
assignor(s) of the purchase and sale agreement for the Properly, any loun broker or real estate agent(s), setlling
agent(s), escrow and title companies, insurance agent(s) or companies, or others, zacept for any relationship Borrower
has disclosed to Lender and which Lender has approved in writing.

5.2 Coniinuing Warranties and Representations. The warranties and representations contained in
this Article 5 shall be true and correct as of the date of recordation of this Mortgage, shall survive the closing of the
Loan, and shall remain true and correct as of the date on which such warranties and representations vz given.

ARTICLE 6

MISCELLANEOUS

6.1 Lender Statement; Certain Charges. With respect to {a) any statement, accounting, ot similar
information requested by Borrewer or any other Person; or (b) any other document furnished to Barrewer or any other
Person by Lender at Borrower’s request, Lender shall have the right to charge the maximum amount then permitted
by law or, if thete is no such maximum, Lender’s customary charge for providing such statement, accounting, or other
information. Borrower shall pay Lender its customary charge for any other service rendered by Lender in connection
with the Loan or the Property, including the issuance of a request for full or partial reconveyance of this Mortgage,
transmitting Loan proceeds to an escrow holder and changing Lender’s records relating to the Obligations.

6.2 Execution of Instruments by Lender. Without notice to or affecting the liability of Borrower or
any other Person for the payment ot performance of the Obligations, without affecting the lien or priority of this
Mortgage or Lender’s rights and remedizs under the Loan Documents, and without liability to Borrewer or any other

17 34527944

1668-MtgBrg-20180222rs



2311447009 Page: 20 of 50

UNOFFICIAL COPY

Petson, Lender shall have the right, at any time and from time to time, to do any one or more of the following:
(a) release any part of the Property from the lien of this Mortgage; (b) consent in writing to the making of any map or
plat relating to the Property; (c) join in or consent o the granting of any Easement affecting the Property; and
{d) exccule any extension agrcement relating to any or all of the Obligations, any document subordinating the lien of
this Mortgage to any other Licn or document, or any other document relating to the Property, Obligations, or Loan
Documents.

6.3 Late Charpes, If any installment payment under the Note is not paid when due, Borrower shall
pay any late charge provided for in the Nole,

6.4 Reqguests by Borrower for Approvals by Lender. All requests by Borrower for Lender’s consent
to or appro=2l 07 any transaction or matter requiring Lender’s consent or approval under the Loan Documents (a) shall
be made by Beirower in writing {inclusive of clectronic delivery); {b) shall specifically describe the transaction or
matter with respisct .o which Lender’s consent or approval is requested; (c) shall be accompanied by such information
and documentatior:as Lender may require in connection with such request; and (d) shall be delivered to Lender not
less than fifteen (13) dave'bafore Botrower proposes to take the action or effect the transaction with respect to which
Lendet’s consent or apptrovs is requested, unless a different period of time is expressly provided for in the Loan
Documents.

6.5 Approvals by Lepder. Whenever {a) the terms of the Loan Documents grant Lender the right to
consent to or approve any transaction or (natter; (b) Lender is authorized or empowered under the Loan Documents to
make a determination with respect to any tarsaction or matter; or {c) the Loan Documents provide that any document
or other item must be approved by or acceptabl w Lender, then except as otherwise expressly provided in the Loan
Documents, (i) Lender shall have the right to gratic ~-+vithhold such approval or consent and make such determination
in its sole and absolute discretion; and {if) the form and substance of such document or other item must be satisfactory
to Lender in its sole and absolute discretion. Whenever the terms of the Loan Documenis require Lender’s consent to
ot apptoval of any transaction, matter, or document, such'cousant or approval shall not be deemed to be eftective
unless it is set forth in a written instrument executed by Lender.

6.6 Transfers by Borrower Without Lendet’s Conser(: No Release of Borrower. The following
provisions shall apply if Borrower sells the Property to a third Person either iy without Lender’s consent; or (i) with
Lender’s consent in o transaction in which Borrower is nol released [rom liohilitv'under the Loan Documents:

(2) No Release of Borrower. No such action by Borrower'noz any assumption of any or all
of the Obligations by any transferee of the Property (“Transferee™) shall be deemed 1o reléase Borrower or any other
Person, including Guarantor, from any liability under the terms of the Loan Documents, and Borrower and such
Persons shall remain liable to Lender for the payment and performance of all of their respectivz ob'igations under the
Loan Documents.

{b) Actions Without Borrower's Consent. Borrower agrees that Lender may do any one or
all of the following without notice to or the consent of Borrower and without affecting Lender’s rights or cemedies
against Borrower: {i} accelerate, accept partial payment of, compromise, settle, renew, extend the time for payment or
performance of, or refuse to enforce any of Borrower’s Obligations ro Lender under or in connection with this
Mottgage or any of the other Loan Documents; (ii} grant any indulgence or forbearance to the Transferee or any other
Person under or in connection with any or all of the Loan Documents; (iii) release, waive, substitute or add any or all
collateral securing payment of any or all of the Obligations: (iv) release, substitute or add any onc or more endorsers
or guarantors of any or all of the Obligations; (v} amend, supplement, alter or change in any respect whatsoever any
term or provision of the Loan Documents or any other agreement relating to the Obligations; and (vi) exercise any
right or remedy with respect to the Obligations or any cellateral securing the Obligations, notwithstanding any effect
on or impaimment of Borrower’s subrogation, reimbursement or other rights against the Transferee.

(e) Waivers. Borrower waives all rights which it may have (i) to require Lender to exhaust
its rights and remedies against the Transferee, any other Person, or any callateral securing any or all of the Obligations
before pursuing its rights and remedies against Borrower; (i#) to require Lender to exercise any right or power or to
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pursue any remedy which Lender may have under the Loan Documents or applicable law before pursuing its rights
and remedies against Botrower; and (iii) to assert any defense to Lender’s enforcement of its rights and remedies
against Borrower based on an election of remedies by Lender or the manner in which Lender exercises any remedy
which destroys, diminishes or interferes with any or all of Borrower’s subrogation, reimbursement or other rights
against the Transferce.

6.7 Defense of Actions and Protection of Securitv by Lender. Whether or not an Event of Default
has occurred, Lender shall have the right, but not the obligalion, lo appear in and defend any action or prececding,
whethier commenced by or againsl Borrower, any of the Guaranlors, or any other Person, which affects or which
Lender determines may affect any or all of the following: (a) the Property; (b) the Insurance Claims, Condemnation
Claims, or Property Claims; (c) Lender's, or Borrower's respective rights and obligations under the Loan Documents;
(d) the Oblgations; or () any other transaction or matter which affects Lender by reason of its interest in the Property.
Lender shall hove the right, but not the obligation, to commence and prosecute any action or proceeding which Lender
determines to be necessary or appropriate to do any or all of the following: (i) prevent any damage, destruction, or
injury to the Proped /il enforce or recover upon the Insurance Claims, Condemnation Claims, or Property Claims
or ¢ollect the Insurarce’ Proceeds, Condemnation Proceeds, or Property Proceeds pursuant to this Mortgage;
{iii) preserve, protect, maintziy, and defend the Property and Lender’s lien thereon; or (iv) enforce or exercise any
right, remedy or power avpil:4ie to or conferred on Lender under the Loan Documents or applicable law. Lender
shall have the right 1o discontinue; suspend or dismiss any such action or proceeding which has been commenced by
Lender at any time.

6.8 Expenses. Lender shali nave (he right to incur and pay all costs, fess, expenses, and liabilities that
Lender determines to be necessary or appropiiaie in connection with any or all of the following matters (the
“Reimbursable Costs™): (a) the exercisc of any or'al of Lender’s rights and remedies under the Loan Docurments,
(b} the enforcement of any or all of the Obligations or anvuier obligation of any Person liable to Lender in connection
with the Loan, whether or not any legal aclion or proceeding is commenced by Lender; (c) the preservation, protection,
maintenance, or defense of the Property or Lender's lien therern; (d) the sale or disposition of the Property or any
other collateral securing any or all of the Obligations; (g) the dotense of any action or proceeding commenced by
Borrower or Guarantor; or {f) the commencement and prosecutiot of a1y action or proceeding by Lender with respect
to any ot all of the matters described in this Section or in Section 67 beve, including an action for relief from any
stay, injunction, or similar order or enactment arising under any federal or stoic hankruptcy, insolvency or similar law.
Without limiling the tcrms of this Section, Lender shall have the right to dc.any <r all of the following in connection
with any of the matters deseribed in this Section, and all costs, fees, expenses, @nd liabilities incurred or paid in
connecticn therewith shall constitute Reimbursable Costs: (1) select, retain, and cedisvlc with attorneys, accountants,
appraisers, contractors, brakers, architects, engineers and such other experts, consulitajts, advisors and third Persons
as Lender determines to be necessary or appropriate; (2) settle, purchase, compromisz o pay any or all claims,
demands, and Liens; and {3) obtain title insurance coverage relating to the Property which Linder determines to be
necessary or appropriate.

6.9 Taxes Imposed on Lender. 1f, after the date of this Mortgage, any Governmental [¢equitements
are enacted for the purpose of taxing any lien on the Property or changing in any way the laws for the taxiation of
martgapes or debts secured by mortgages, so as ta impose on Lender payment of all or part of any Taxes assessed
against the Property, then prior to the duc date of such Taxes, Borrower shall pay all such Taxes and agree to pay
such Taxes when levied or assessed against the Property or Lender.

6.10 Pavment of Advances by Borrower. All Reimbursable Costs and all other costs, fees, expenses
and liabilities incurred or paid by Lender under any other provision of the Loan Documents or under applicable law
in connection with the Obligations or the Property (a) shall be payable by Borrower to Lender on Lender’s demand;
(b) shali constitute additional indcbtedness of Borrower to Lender; {¢) shall be secured by this Mortgage; and (d) shall
bear interest from the date of expenditure at the rate of interest applicable 1o principal under the Note. Nothing
contained in this Mertgage shall be deemed to obligate Lender (i) to incur any costs, fees, expenses, or liabilities;
(ii) to make any appearances in or defend any action or proceeding; or (iif) to commence or prosecute any action or
proceeding relating to any matter.
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6.11  No Third Party Beneficiarics. The Loan Documents are entered into for the sole protection and
benefit of Lender and Borrower and their respective permitied successars and assigns, No other Person shall have
any rights or causes of action under the Loan Documents.

6.12  Notices. All notices and demands by Lender to Borrower under this Mortpage and the other Loan
Documents shall be in writing and shall be effective on the earliest of (a) personal delivery to Borrower; (b) electranic
delivery o Borrower addressed to Borrower at the e-mail address set forth in this Mortgage (c) two {2) days after
depusit in first-class or certificd United States mail, postage prepaid, addressed 10 Borrower al the address sct forth in
this Morlgage; and {d} one (1) business day after deposit with a reputable nationally recognized overnight delivery
service, delivery charges prepaid, addressed to Borrower at the address set forth in this Mortgage; provided, however,
that notwithstanding anything to the contrary contained in this Section, service of any aotice of default or notice of
sale providzd o7 required by law shall, if mailed, be deemed effective on the date of mailing. All notices and dernands
by Borrower tp/Lender under this Mortgage shall be in writing and shall be effective on actual receipt by Lender at
Lender's addres s¢( forth in this Mortgage; provided, however, that nonreceipt of any such notice or demand by
Lender as a result »7 Londer’s refusal to accept delivery or Lender’s faiture to notify Borrower of Lender's change of
address shall be decmcd wezipt by Lender. Bomower's and Lender’s respective addresses set forth in this Mortgage
may be changed by written nofice given to the other party in accordance with this Section. If Borrower consists of
more than onc Person, service 24 any notice or demand on any one of such Persons by Lender shall be effective service
on Borrower for all purposes.

6.13  Performance of Covejanti. Borrower shall perform and comply with all of its obligations under
this Mortgage at Borrower’s sole cost ana cxjcnse,

6.14  Scverability; Savings Clause,” ). 2ny provision of the Loan Documents shall be held by any court
of competent jurisdiction to be untawful, voidable, voiz.or unenforceable for any reason, such provision shall be
deemed to be severable from and shall in no way affec. the validity or enforceability of the remaining provisions of
the Loan Documents. Notwithstanding anything to the ¢ontiary comtained in the Note or any of the other Loan
Documents, the interest and other amounts paid or agteed to b maid to the Lender in consideration of the Loan
evidenced by the Note (such interest and other amounlts are referred to sollectively as “Interest™) shall not exceed the
maximum rate permitted under applicable usury laws, If. for any ‘reusen, the Interest exceeds the maximum rate
permitted under applicable usury laws, then (a) all excess Interest amounts previously collected by the Lender shall
be credited against (he principal balance of the Nole or, at the Lendet's optuon, to‘any other principal indebtedness of
Borrower lo Lender arising out of the Loan evidenced by the Note; (b) if the Mate and all such other indebtedness
have been paid in full, such excess amounts shall be refunded by the Lender to Brirotwer; and () the provisions of
the Note shall automatically be deemed to be reformed and the amount of Interesi_payable hereunder shall
automatically be deemed to be reduced, without the execution of any further documents by Sorrower or Lender, so as
to provide for the payment of Interest in an amount equal to, but not exceeding, the maximuri race permitted under
applicable usury laws. All consideration paid to Lender which constirutes [nterest under appleztite tisury laws shall
be amortized, prorated, allocated, or otherwise apportioned throughout the term of the Note so fat; to the extent
possible, the rate of interest on the principal amount of the Note does not exceed the maximum rate permitted under
applicable usury laws,

6.15  Interpretation. Whenever the context of the Loan Documents reasonably requires, all words used
in the singular shall be deemed to have been used in the plural, and the neuter gender shall be deemed to include the
masculine and feminine gender, and vice versa. For purposes of this Mortgage, all references to the Property or
Improvements shall be deemed 1o refer to all or any part of the Property or Improvements, respectively. The headings
to sections of this Morigage are for convenient reference only, and they do not in any way define or limit any of the
terms of this Mortgage and shall not be used in interpreting this Mortgage.

6.16  Time of the Essence. Time is of the cssence in the performance of each provision of the Loan
Documents by Borrower,

6.17 Amendments. The Loan Documents (excluding the Guaranty) may be modified only by written
agreement signed by Lender and Borrower.
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6.18  Entire Agreement. The Loan Documents contain the entire agreement concerning the subject
matter of the Loan Documents and supersede all prior and contemporaneous negotiations, agreements, statements,
undersiandings, terms, conditions, representations and warranties, whether oral or written, between Lender and
Borrower concerning the Loan which are the subject matter of the Loan Documents.

6.19  No Waiver by Lender. No waiver by Lender of any of its rights or remedies in connection with
the Obligations or of any of the terms or conditions of the Loan DPocuments shall be effective unless such waiver is in
writing and signed by Lender. Without limiting the generality of this Section, {a) no delay or omission by Lender in
exercising any of its rights or remedies in connection with the Obligations shall constitute or be construed as a waiver
of such rights or remedies; {b) no waiver by Lender of any default by Borrower under the Loan Documents or consent
by Lender to any act or omission by Borrower shall constitute or be construed as a waiver of or consent 10 any other
or subsequzint cefault, act or omission by Berrower; () no acceptance by Lender of any late payment or late or
defective perfor/sance of any of the Obligations by Borrower shall constitute a waiver by Lender of the right to require
prompt payment ans, nerformance steictly in accordance with the Loan Documents with respect to any other payment
or performance of =y +f the Obligations; (d) no acceptance by Lender of any payment or performance following any
notice of default whicl. hzs been given or recorded by Lender shall constitute 2 waiver of Lender’s right to proceed
with the exercisc of its retuedier with respect to any Obligations which have not been paid or performed in full; {e) no
acceplance by Lender of any ;»ziual payment or performance shall constitute a waiver by Lender of any of its nghts
or remedies relating to any Obligazions which have nol been paid or performed in full; and () no application of Rents
and Profits, Insurance Proceeds, Cridemnation Proceeds or Properly Proceeds to any of the Obligations shall
constitute or be construed as a waiver by’ Lerder or cure of any Event of Default or impair, prejudice, invalidate or
otherwise affeet any action by Lender in respanse to such default,

6.20  Waivers by Borrower. Botiorier waives presentment, demand for payment, protest, notice of
demand, dishonor, protest and non-payment, and all otz notices and demands in connection with the delivery,
acceptance, performance, default under, and enforcemer.t of the Loan Documents. Borrower waives the right 1o assert
any statute of limitations as a defense to the enforcement of ~ay or all of the Loan Documents to the fullest extent
permitted by law. Without limiting the generality of the immedizie!y preceding sentence, in the event of Borrower’s
payment in partizl satisfaction of any or all of the Obligations, Lendse shall have the sole and exclusive right and

authority to designate the portion of the Obligations that is to be satisficd.

6.21  Waiver of Marshalling. Borrower and all Persons holdiag a Iien affecting the Property who have
actual or constructive notice of this Mortgage waive {a) all rights to require marsiiat'ing of assets or liens in the event
of Lender's exercise of any of its rights and remedies under this Mortgage. including any judicial or nonjudicial
foreclosure sale of the Property; (b} all rights 1o require Lender to exhaust its rights‘ad remedies against any other
collateral securing any or all of the Obligations before pursuing its rights and remedies undev tnis Mortgage; and (c) all
rights to require Lender to exercise any other right or power or te pursue any other remedy wiich Lender may have
under any document or applicable law before pursuing its rights and remedics under this Mortgege,

6.22  Waiver of Subrogation. Borrower waives all rights to recover against Lender {or any loss or
damage incurred by Borrower from any cause which is insured under any of the Insurance Policies, excent that the
foregoing waiver of subrogation shall not be effective with respect to any Insurance Policy if the coverage under such
policy would be materially reduced or impaired as a result of such waiver. Borrower shall use its best efforts to obtain
Insurance Policies which permit the waiver of subrogation contained in this Section.

6.23  Cumulative Remedies. No right or remedy of Lender under this Mortgage or the other Loan
Dwocuments shall be exclusive of any other right or remedy under the Loan Documents or to which Lender may be
entitled. Lender’s rights and remedies under the Loan Documents are cunlative and in addition to all other rights
and remedies which Lender may have under any other document with Borrower and under applicable law. Lender
shall have the right to exercise any one or more of its rights and remedics in connection with the Obligations at
Lender's option and in its sole and absolute discretion, withowt notice to Borrower or any other Person {except as
otherwise expressly required by law or under the Loan Documents), and in such order as Lender may determine in its
sole and absolute discretion. If Lender holds any collateral in addition lo the Property for any of the Obligatiens,
Lender, at its option, shall have the right to pursue its rights or remedies with respect to such other collateral either
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before, contemporaneously with, or after Lender’s exercise of its rights or remedies with respect to the Property. Upon
the occurrence of an Event of Default, Lender, at its option, shall have the right to ofiset against any debt or monies
due from Lender to Borrower against all or part of the Obligations.

6.24  Subrogation to Lien Rights. [fany or all of the proceeds of the Note are directly or indirectly
used to pay any outstanding Lien againsi the Property, or if Lender pays or discharges any Lien pursuant 1o any of the
terms of the Loan Documents or under applicable law. Lender shall be subrogated to all rights and liens held by the
holder of such Licn, regardless of whether such Lien is reconveyed.

6.25  Joint and Several Liability. Each Person signing this Mortgage as Borrower shatl be jointly and
severally liable to Lender for the performance of Borrower's obligations under the Loan Documents. If Borrower
consists of wor: than one Person, the occurrence of any Event of Default with respeet to any one or more of such
Persons shall constitute an Event of Default and entitle Lender to exercise its rights and remedies under Article 4 of
this Mortgage.

6.26  Sale ol Lran Documents. Lender shall have the right to do any or all of the following at any time
without prior notice to or the/cinsent of Borrower or any other Person: (a) to sell, transfer, pledge or assign any or all
of Loan Documents, or anv/or all servicing rights with respect thereto; (b} to sell, transfer, pledge or assign
participations in the Loan Documents (“Participations™); and (¢) to issue mortgage pass-through cettificates or other
sceurities evidencing a beneficial intedest in a rated or unrated public offering or private placement (the “Securities™).
Lender is authorized to forward or discsc to each purchaser, transferce, pledgee, assignee, servicer, participanl, or
investor in such Participations or Securitics {nolizctively, the “Invester™) or any Rating Agency rating such Securitics,
cach prospective Investor, and any organizanun maintaining databases on the underwriting and performance of
commercial mortgage loans, all documents and mf ation which Lender now has or may hereafter acquire relating
to the Loan and to Bomrower or any Guarantor as Lend<i determines to be necessary or desirable. Upon Lender’s
request, Borrower shall reasonably cooperate with Lenasr in connection with any of the transactions contetnplated by
this Section. Notwithstanding anything to the contrary'ceatained in this Mortgage or any of the other Loan
Documents, from and after the date of any sale, transfer or assigpment of the Note and other Loan Documents by
Lender ot upon any realization of a pledge by a pledgee, the cross-d¢fualt provision contained in Section 3.15 of this
Mortgage shall terminale and shall be of no further force or effect.

6.27  Applicable Law; Jurisdiction; Venue. The Loan Documentsshall be governed by and construed
under the laws of the state of California (without giving effect to any state’s couflict of law principles), except that the
exercise of remedies against the Property shall be governed by the laws of the state/n »vhich the Property is located.
All payments made pursuant Lo the Loan Documents are to be made to the Lender in Cilifornia in which state the last
act occurred to make the Note effective between the partics, Bomrower agrees that the couns of the State of California
and Federal District Courts located in San Francisco Couney, California, shall have exclusive jurizdiction and vemue
of any action or proceeding directly or indirectly arising out of or related to the negotiatioa. eiezution, delivery,
performance, breach, enforcement or interpretation of the Loan Documents (except for foreclosure provceedings, which
shall proceed in the state in which the Property is located and according to the laws of that state), rcgrra'ess of how
any claim, counterclaim ot defense in any such action or proceeding is characterized. Borrower immevocab iy onsents
to the personal jurisdiction and venue of such courts, and to the service of process in the manner proviaed for the
giving of notices in this Security Instrument. Borrower waives all objections to such jurisdiction and venue, including
all objections that are based upon incanvenience or the nature of the forum.

6.28  Successors. Subjecl lo the restrictions contained in the Loan Documents, the Loan Documents
shall be binding upon and inure to the benefit of Lender and Borrower and their respective permiited successors and
assigns,

529  Power of Attorney. Borrower irrevocably appoints Lender, with full power of substitution, as
Borrower’s attorney-in-fact, coupled with an interest, with full power, in Lender’s own name or in the name of
Botrower fo take any or all of the actions specified in Article 4 above with respect to the Property. Lender shall have
the right to exercise the power of attorney granted in this Section directly or to delegate all or part of such power to
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one or more agents of Lender. Nothing contained in this Mortgage shall be construed to obligate Lender to act on
behalf of Botrower as attomey-in-fact.

6.30  Indemnification. Borrower shail indemnify and hold Lender and its officers, directors, agents,
employces, represcntatives, shareholders, affiliates, successors and assigns (collectively, the “Indemnified Parties™)
harmless from and against any and all claims, demands, damages, lisbilities, actions, causes of action, suits, costs,
and expenses, including attomeys” fees and costs, arising directly or indirectly out of or relating to any or all of the
following: () Borrower’s breach of any of its Obligations or warranties under the Loan Documents; (b) any act or
omission by Bormower; {c) any act or omission by a contractor, architect or any other Person providing labor,
services, materials or equipment in connection with the design, construction, improvement, development, usc,
ownership, operation, maintenance, repair or marketing of the Property; (d) Borrower’s use and occupancy of the
Property o wnv other activity or thing allowed or suffered by Borrower to be donc on or about the Property; (¢) any
claims for conraissions, finder's fees or brokerage fees arising out of the Loan or the transactions contemplated by
the Loan Docuerenrs:and (f) Lender’s exercise of any or all of Lender’s rights or remedies under the Loan
Documents in acercdaiee with the rerms thereof, except in the case of negligence or intentional tortious conduct of
such Indemnified Party which such Indemmnified Party is determined by the final judgment of a court of competent
Jurisdiction to have commitzd

6.31  State Specifie Provisions. $late specific provisions are outlined on Exhibit B (il applicable),
attached hereto and incorporated herein.

[the remainder &1 #' i< page intentionalty left blank]
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IN WITNESS WHEREQF, Borrower has caused this Mortgage to be executed as of the day and year first
written above.

BORROWER: MGKD PROPERTIES LL.C, An lllinois Limited Liability Company

4120 [Fod>

By: Keith Doherty, Mambs

NOTE: ALL SIGNATURES ON THIS MORTGAGE MUST BE NOTARIZED

1702-M1gSig-20151104rs 34527944
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MORTGAGE
EXHIBIT "B"

ILLINOIS SPECIFIC MORTGAGE RIDER

This [llinvis Specific Mortgage Rider is attached to and made a part of the Mortgage (as amended, the “Mortgage™)
dated 04-18-2023  oxecuted by _MGKD PROPERTIES LLC, An lllinois Limited Liability Company

to Kiavi Funding, Inc., a Delaware corporation.

6.31 Mlinois State-Specific Provisions.

{a) Inconsistencies. In the event of any inconsistency between the terms and conditions of this
Section 6.3V and! the other provisions of this Mortgage or any other Loan Document, the terms and conditions of this
Section 6.31 sh:l.control and be binding. In the event of any inconsistency between the terms and conditions of this
Mortgage and th Illinois Mortgage Foreclosure Law, 735 ILCS 5/15-1 101 &f seq. (the “Foreclosure Act™), the
provisions of the Fslec osure Act shall control and be binding.

(b) Interzst Rate; Maturity Date. The Loan and ali other Obligations shall bear interest and be due
and payable in accordance vith the terms and provisions of the Note, which provisions are incorporated herein by
reference, made a part herecfas though set forth herein in their entirety, and this Mortgage shall be interpreted in light
thereof. The Maturity Date of the Lozn is _05-01-2024

(¢} Fixtures; After Acqmived Propertv. As used in this Mortgage, “Fixtures” shall include all
personal property (tangible and intangible}-in-which Borrower has an interest, and which is located upon or is used or
useful in connectien with the Land and Buiwtigs; including all: {i) Insurance Policies, title insurance policies, sales
contracts, construction contracts, architectural agrerments, engineering contracts, service and maintenance contracts,
management contracts, and marketing contracts; {ii} plans, specifications, surveys and work product arising from any
such contract or agreement; and {iii} all warranties, gu: rantces, and other similar contract rights relating to the Land,
the Buildings, the Fixtures, or any other tangible personal proparty.

{(dy Grant of Lien. To secure payment and pericsivance of all Obligations, Borrower hereby grants,
assigns and conveys to Lender a mortgage, lien, and security iitzcest in and to the Land, Buildings, Fixtures,
Eascments, Leases, Rents and Profits, Governmental Permits, Boo s and Recerds, Claims, Insurance Policies,
Development Rights, Water Rights and Mineral Rights, Proceeds, and all ¢iner property (real or personal, tangible or
intangible) in which Borrower has an interest, and which is located on ¢rusid or useful in connection with the
Property, and all proceeds, profits, or accessions thereto, whether now exisuug, or hercafter arising, created or
acquired.

(¢) Obligations. If at any time (whether before or after judgment of fureclosure or during any
appeal or redemption period after foreclosure sale) Lender incurs any cost or expense enforring or performing any
right or remedy set forth in this Mortgage, any other Loan Document, or permitted at law ‘ar % 2guity (including
without limitation the exercise of any right or remedy set forth in Articles 4 or 6 of this Mortgage), »vu=ther or not an
Event of Default shall have occurred, such costs and expenses shall be deemed to be Reimbursable Crisle, part of the
Obligations, payable on demand by Borrower, and shall bear interest at the rate applicable afier default sei Toth in the
Note.

{f} Fixtere Filing. This Mortgage is intended to be a financing statemment in accordance with
Section 9-502(b) and (c) of the Uniform Commercial Code as enacted in Illinois with respect to the Fixtures which
are or may become “fixtures” {as defined in the Uniform Commercial Code as enacted in Illinois) relating to the
Property. The addresses of Borrower and Lender are set forth in the preamble to this Mortgage. This Mortgage is to
be filed for recording with the recorder of deeds of the county or counties where the Property is located. Borrower is
the record owner of the Property.

{g) Assisnment of Leases. To secure payment and performance of all Obligations, Borrower
transfers, assigns, grants and conveys 1o Lender all Leases, including all extensions, renewals, and amendments of
said Leases and all guaranties of and security therefor (including all security deposits), all Rents and Profits, and all
proceeds thereof, whether now existing or hereafler arising or acquired. For the benefit of the Tenants and the Lender,
Borrower shall maintain all security deposits in an account, separate from all other accounts and funds of Borrower.
Notwithstanding that the Borrower has absolutely assigned the Rents and Profits to Lender pursuant to Section 2.12,
receipt of such Rents and Profits shall not be imputed to Lender or deemed to be applied to the Obligations unkess
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and until Lender shall have actually received such Reuts and Profits and shall have applied such Rents and Profits to
payment in part to the Obligations.

(h) Ilinois Mortgage Foreclosure Law.

{i) If any provision of this Morigage shall grant to Lender any rights or remedies upon the
occurrence of an Event of Default which are more limited than the rights that would otherwise be vested in Lender
under the Foreclosure Act in the absence of said provision, Lender shall be vested with the rights granted in the
Foreclosure Act to the fullest extent permitted by law,

(i) All expenses incurred by Lender to the extent reimbursable under Sections 15- 1310
and 15-1512 of the Foreclosure Act, whether incurred before or after any decree or judgment of foreclosure, and
whether or not enumerated in this Mortgage, shall be added to the Obligations and included in the judgment of
foreclosure.

{iii) Borrower represents and acknowledges that this Mortgage does not encumber either
agricultural re<i estate (as defined in Section 13-1201 of the Foreclosure Act) or residential real estate (as defined in
Section 15-121% ¥ k2 Foreclosure Act). Upon the occurrence of an Event of Default, to the fullest extent permitted
by law, Borrowerwaluptarily and knowingly waives its rights to reinstatement and redemption under Section
15-1601 and 13-1602 of tie Foreclosure Act, and the benefits of all present and future valuation, appraisement,
homestead, exemption, stay, re demption, reinstatement and moratorium laws under any state or federal law,

(i} Collection of konts and Prefits; Receiver.

(i) To theullest=xtent permitted by law, pursuant to the provisions of 765 ILCS 5/31.5,
this Mortgage entitles Lender immediate y to collect and receive Rents and Profits upon the occurrence of an Event
of Default, without first taking any acts of enloreement under applicable law, including providing notice to Borrower,
filing foreclosure proceedings, or seeking the apporntraent of a receiver. To the fullest extent permitted by law, in
Lender’s sole discretion, Lender may choose to celtcr Rents and Profits either with or without taking possession of
the Property.

(i) Upon the filing of any complaint to foreclose the lien of this Mortgage, the court in
which such complaint is filed may, upon application of Leruer;in Lender’s sole and absolute discretion, appoint
Lender as a mortgagee-in-possession or appoint a receiver of tie Vroperty pursuant to the Foreclosure Act. Such
appointment may be made either before or after sale, without choice! without regard to the solvency or insolvency, at
the time of application for a receiver, of the Persons liable for the payment of the Obligations; without regard to the
value of the collateral at such time and whether or not the same is then occupied 25 a homestead; without bond being
required of the applicant; and Lender or any employee or agent of Lender my Ui appointed as such receiver. Such
receiver shall have all powers and duties prescribed by the Foreclosure Act, inclading the powers designated in
Sections 15-1701, and 15-1702 and 15-1704 of the Foreclosure Act {735 ILCS 5/15-V17i, 5/15-1702, and 5/15-1704),
and the power to take possession, control and care of the Property, and to collect all Rents and Profits {including, but
not limited to, any delinquent Rents and Profits) during the pendency of such foreclosure siii. and apply all funds
received toward the Obligations, and in the event of a sale and a deficiency during all such timiz wvhen Borrower,
except for the intervention of such receiver, would be entitled to collect such Rents and Profits, a:. shall have all
other powers that may be necessary or useful in such cases for the protection, possession, control, inanégement and
operaticn of the Property during the whole of any such period. To the fullest extent permitted by law, sich receiver
may take any action permitted to be taken by Lender pursuant to any Loan Document, extend or modity any then
existing leases, and make new leases of the Property or any part thereof, which extensions, modifications and new
leases may provide for terms to expire, or for options to lessees to extend or renew terms to expire, beyond the
malurity date of the Obligations, it being understood and agreed that any such leases, such options, or other such
provisions to be contained therein, shall be binding upon Borrower and all Persons whose interests in the Property
are subject to the lien hereof, and upon the purchaser or purchasers at any such foreclosure sale, notwithstanding any
redemption from sale, discharge of indebtedness, satisfaction of foreclosure decree, and/or issuance of a certificate of
sale or 2 deed to any purchaser at any time thereafter. The court may, from time to time, authorize said receiver to
apply the net amounts remaining in his hands, after deducting reasonable compensation for the receiver and his
counsel as allowed by the court, in payment (in whole or in part) of the Obligations.

(j) Credit Bid. In the case of any sale of the Property in the exercise of Lender’s remedies, Lender
may become the purchaser, and for the purpose of making settlement for or payment of the purchase price, shall be
entitled to use the Note and any claims for the debt (or any portion thereof) in order that there may be credited as
paid on the purchase price the amount of the debt {or any portion thereof),
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(k) Business Loan. Borrower hereby represents and agrees that the proceeds of the Loan will
be used by Borrower only for business purposes, and the Obligations constitute a business loan which comes within
the purview of Section 205/4(1)(c) of the Illinois Interest Act, 815 ILCS 205/4(1)<c), and is a loan secured by a
mortgage on real estate within the purview of Section 205/4({1){1) of the Illnois Interest Act, 815 ILCS 205/4{1)(1}.

(1) Copy of Mortgage, Borrower hereby acknowledges that Borrower has received, without
charge, a true copy of this Mortgage.

{m) Certain Insurance Disclosures. Pursuant to the [llinois Collateral Protection Act, Lender
hereby notifies Borrower as follows:

You may obtain insurance required in connection with your Obligations or extension of
credit from any insurance agent, broker, or firm that sells such insurance, provided the insurance
requirements in connection with your Obligations are otherwise complied with. Your choice of
ipsararee provider will not affect our credit decision or your credit terms. Unless you provide us
with evidence of the insurance coverage required by your agreements with us, we may purchase
insuran’e -t your expense to protect our interest in your collateral. This msurance may, but need
not, protes: yrur interests. The coverage that we purchase may not pay any claim that you make or
any claim thit & made against you in connection with the collateral. You may later cancel any
insurance purchases by us, but only after providing us with evidence that you have obtained
insurance as requiter, by our agreements. If we purchase insurance for the collateral, you will be
responsible for the costs 41 ihat insurance, including interest and any other charges we may impose
in connection with the pracziment of the insurance, until the effective date of the cancellation or
expiration of the insurance. The custs of the insurance may be added to your total owstanding
balance or obligation. The costs of e insurance may be more than the cost of insurance you may
be able to obtain on your own.

{n) Future Advances: Waiver ot Damages. Borrower acknowledges and intends that all advances,
including Future Acdvances whenever hereafter made’ shell be secured by a lien from the time this Mortgage is
recorded, as provided in Section 5/15-1302¢{b) of the Forcelosure Act. Borrower covenants and agrees that this
Mortgage shall secure the payment of all Obligations and advances made by Lender, whether such Obligations and
advances are made as of the date hereof or at any time in the fuiire; and whether such future advances are obligatory,
or are to be made at the option of Lender or otherwise {but not advanzcs or Obligations made more than twenty {20)
years after the date hereof), to the same extent as if such future advane s“were made on the date of the execution of
this Mortgage and, although there may be no other indebtedness outstanding at the time any advance is made. The
maximum principal indebtedness secured by this Mortgage shall not exceea $2.209,500.00  {five times the amount
of the maximum principal amount of the Mote), plus interest thereon, and all RCitzonrsable Costs. Lender shall not
have any liability with respect to, and Borrower hereby waives, releases, and agrres not to sue for any special,
indirect, consequential or punitive damages suffered by Borrower in connection with, arizing out of, or in any way
related to this Morteage or any other Loan Document or the transactions contemplated therzby.

(o) Credit Agreements Act. Borrower and Lender expressly agree that for purpo7¢s of this
Mortgage: (i) this Mortgage shall be a “credit agreement™ under the lllinois Credit Agreements Acy, 13 1LCS 160/1
et seg. (the “Credit Act™); (ii} the Credit Act applies to this transaction; and (iii} any action on or in any” wuy related
to this Mortgage shall be governed by the Credit Act.

{p) Power of Attornev. The power of attomey granted by Borrower to Lender has been and shall
be deemed to be made and granted in compliance with the [llinois Power of Attorney Act {755 1LCS 45/1-1 ef seq.).

(q) No Merger. The parties hereto intend that this Mortgage and the lien hereof shall not merge in
fee simple title to the Property, and if Lender acquires any additional or other interest in or to the Property or the
ownership thereof, then, unless a contrary intent is manifested by Lender as evidenced by an express statement to
that effect in an appropriate document duly recorded, this Mortgage and the lien hereof shall not merge in the fee
simple title and this Mortgage may be foreclosed as if owned by a stranger to the fee simple title.

{r} Construction Mortgage. If this Mortgage secures a Construction Loan, as evidenced by
attaching the Construction Loan Rider creating and incorporating Article 7, then the following provisions shall be
applicable:

{i) Construction Morigage. This Mortgage shall be deemed to be a “construction
mortgage” as defined in 810 ILCS 5/9-334(h), and this Morigage shall have all of the benefils of a construction
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mortgage pursuant to Tllinois law.

(i1} Funded Title Indemnity. Notwithstanding any other proviston of this Mortgage, if any
Lien is filed by any contractor or materialman and Borrower does not pay or otherwise obtain the release of such
Lien within ten (10) days of the filing thereof, without waiving any other right or remedy of Lender, Borrower shall
furnish such title insurance policy endorsement, title indemnity, or other security as Lender may request, insuring
Lender against all loss, damage or expense {including the cost of defense) arising from such Lien. Bomower
acknowledges and agrees that Lender may require 2 funded title indemnity to be held by the title company, in an
amount sufficient to pay the cost of the unpermitied Lien, plus all costs and expenses incurred with respect thereto,
which amount the title company may be instructed by Lender to use to pay the amount of the unpermitted Lien upon
the occurrence of an Event of Default or any event which with the passage of time, the giving of notice, or both, may
become an Event of Default.

{iii} Epdorsements to Title Policy. At Lender’s election, concurrently with each advance of
Constructior. Lvan proceeds, the title insurer shall issue endorsements to Lender's title policy to increase the insured
amount to reflesi-the current advance, to provide that its coverage relates to the date of the endorsement instead of
the original dateaf the title policy, to exiend mechanic’s lien coverage (o the date of such endorsement, and o ensure
that no matters aftect tr:le, other than the Permitted Encumbrances.

{iv). Construction Escrow, Lender shall have the right (but not the obligation) to cause
advances for hard costs and ary soft costs payable to any Person who has lien rights under the Mechanic’s Lien Act
(770 ILCS 60/0.01 ef seq.;-and all amendments thereto, to be funded through an escrow at the title company in
accordance with the provisions ol a -erstruction escrow agreement, in the form then in use by the title company in
Itlinois, as medified to reflect the transactions contemplated herein. Advances shall be funded by the title company,
as escrowee, directly to the applicabl: setvice provider; provided that such advances shall not be deemed a
recognition by Lender of any third party beneficiary status of any such Person. The form of the requisition shall be
acceptable to ihe title company. Borrower shall sub it such mechanic’s lien waivers as required by the title company,
and shatl be permitted to submit Hen waivers on a5 called "30 day delay” basis only if the title company is prepared
1o issue a date down endorsement in the form required by, this Mortgage. If Lender permits the title company, as
escrowee, to make disbursements of subcontractor’s paymenis to the general contractor, then general contractor shall
promptly make payments to the subcontractors, and failure#5 ~iake payments to subcontractors shall be an Event of
Default hereunder.

(v) Section 7.2(¢) of the Construction Loza Rider 15 modified by adding the following
subsection (6} “Lender has been furnished with a swom statement Uy Coptractor in the form required by 770 ILCS
60/5.”

{s) Waiver of Riaht to Jury Trial. Borrower irrevocably vaives all rights to a jury trial in any
action, suit, proceeding or counterclaim of any kind directly or indirectly arising oat 7t or in any way relating (o this
Mortgage or any of the other Loan Documents, and any or all of the real and personal progerty collateral securing the
Note. The jury trial waiver coniained in this section is intended to apply, to the fullest exient permitied by law, lo any
and all disputes and controversies that arise out of or in any way related to any or all of the (natte:s described in the
immediately preceding sentence, including without limitation contract claims, tort claims, and ail o2 common law
and statutory claims of any kind. This Mertgage may be filed with any court of competent jurisdiciio: 2c, Borrower's
written consent to Borrower’s waiver of a jury trial.

(1) Waiver of Claims. OTHER THAN CLAIMS BASED UPON THE FAILURE OF THE
LENDER TO ACT IN A COMMERCIALLY REASONABLE MANNER, THE BORROWER WAIVES EVERY
PRESENT AND FUTURE DEFENSE (OTHER THAN THE DEFENSE OF PAYMENT IN FULL), CAUSE QF
ACTION, COUNTERCLAIM OR SETOFF WHICH THE BORROWER MAY NOW HAVE OR HEREAFTER
MAY HAVE TO ANY ACTION BY THE LENDER TN ENFORCING THIS MORTGAGE OR ANY OF THE
LOAN DOCUMENTS. THIS PROVISION IS A MATERIAL INDUCEMENT FOR THE LENDER GRANTING
ANY FINANCIAL ACCOMMODATION TO THE BORROWER.

IN WITNESS WHEREOFT, Borrower has caused this instroment to be executed as of the date indicated on the
Mortgage.

34527944
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BORROWER: MGKD PROPERTIES LLC, An lllinois Limited Liability Company

H 2
By: Keith Doherly, = W]aamgﬂ @
A
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CONSTRUCTION LOAN RIDER
TO SECURITY INSTRUMENT
(Principal Advances)

This Construction Loan Rider B to Security Instrument (the “Rider™) is attached to and
made a part of the Deed of Trust, Mortgage, or Security Deed (the “Security Instrument”, and
together with the Rider, the “Agreement”) including an Assignment of Rents, and Fixture Filing
dated 04-18-2023 executed by:

MGKD PROPZRTIES LLC, An lllingis Limited Liability Company ("Borrower"),
for the benetic of Kiavi Funding, In¢., a Delaware corperation (“Lender”), and encumbering
the property “dcscribed in the Security Instrument. Capitalized terms used in this Rider
without definitiop nave the meanings ascribed to them in the Security Instrument and/or Note,

WHEREAS, Borrovrer desires to finance the construction of certain improvements to
the Property and Borrowe:-and Lender desire to establish certain terms and conditions relating
to the advance of proceeds of the Censtruction Loan for such construction.

WHEREAS, all references to the word “Loan” in the Security Instrument should include
this Construction Loan.

NOW, THEREFORE, for valuable consideration, the Seccurity Instrument is
hereby amended and supplemented as follows:

L. CHANGE IN DEFINED TERMS:

L The words “the reserve advance” in paragraph (1) £1 e definition of “Obligations”
on page two of the Security Instrument are hereby replaced by the wurds “any advance,” and the
word “Reserve” is hereby deleted from the parenthetical at the end o scid paragraph.

2. The defined term “Reserve Advance” in clause (ii) of the penultimate sentence of
Section 2.4 of the Security Instrument is hereby replaced by the defined term“Ad-ance”.

II. CONSTRUCTION PROVISIONS:

The following Article 7 is hereby added to the Security Instrument;
ARTICLE 7

CONSTRUCTION PROVISIONS

7.1 Additional Definitions. For purposes of this Security Instrument, the following
terms shall have the following definitions:

(a8) Account. “Account” means a construction loan account used to deposit
additional funds provided by Bomrower, if applicable.

1708i-ConstBrglAD-20210621 ‘ 34527944
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{b) Additional Advance(s). “Additional Advance(s) means all advances made as
provided hereunder following the Initial Advance.

(c) Approved Sale Costs. “Approved Sale Costs” means:

(1) Any actual brokerage fees payable to an unaffiliated third party in an
amount not to exceed three percent (3%) of the Gross Retail Sales Proceeds of the Property which
has been pre-approved by Lender in writing unless otherwise agreed by Lender in writing; plus

(2) Reasonable escrow, closing, recording, loan payoff; plus
(3) Appraisal fees.

(d} Architect. “Architect” means any architect who provides or provided materials
to Contracter 2ad/or the Borrower relative to the Project.

(&) Rudget. “Budget™ means the amounts set forth in Exhibit B-1 to be disbursed
according to the timetuo!s and dates set forth therein.

{f) Business Day. “Business Day” shall mean a day other than a Saturday, Sunday
or 2 day on which commerciai kanks are traditionally authorized or required by Law to close.

g} Completion Date “Completion Date” means either: (i) three hundred sixty
(360) days after the Initial Advance ii"the Loan has an original twelve (12) month term and seven
hundred twenty (720) days after the Initi2i Advance if the Loan has an original twenty-four (24)
month term, subject to extension as may be agieed to by Lender in its discretion in writing or (ii)
at Lender’s option, the dates set forth in the Werk Echedule.

(h) Contract Price. “Contract Price”™ iozans total cost of construction project.

(1) Contractor. “Contractor” means the gercial contractor or contractors who have
been retained by Borrower to construct the Project and approved bv Lender. As used herein, and
if so approved by Lender in its sole discretion, “Contractor” may Us {or include) Borrower.

()) Construction Account. ‘“Construction Account™ 'neans the bank account
maintained by Borrower from which Loan payments shall be debited and to which Advances may
be deposited by Lender.

(k) Construction Contract. “Construction Contract” means” ine general
construction contract or contracts between Borrower and the Contractor, which h2ve been
submitted to and approved by Lender including without limitation, any Infrastructure Contract.

(I) Construction Loan. “Construction Loan” means the total amount of the
Additional Advances made under this Agreement, including the principal sum identified in
Schedule A to the Note plus all other sums due under the Note and under this Agreement.

{(m) Construction Project, “Construction Project” means the work of improvement
to be undertaken by the Borrower with respect to the Property, as described in the Scope of Work,
and, unless otherwise agreed by Lender in writing, with respect to which all necessary zoning,
mapping, sub-division, utilities, site clearing, street, sidewalk and drainage installations and other
horizontal site improvements required by Lender have been completed prior to the date of the Loan.

(n) Determined Value. “Determined Value” means the value of the remaining

2
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Property as determined by Lender in its reasonable discretion,

(0) Gross Appraised Value. “Gross Appraised Value™ means the gross fair market
value of the Property remaining subject to the liens of the Security Instrument as of a particular
date as determined by Lender based upon an appraisal conducted by a licensed MAT appraiser not
older than sixty (60) days.

{p) Gross Retail Sale Proceeds. “Gross Retail Sale Proceeds” means the gross
cash proceeds plus the fair market value in cash of any non-cash consideration, resulting from the
sale of a Property (including any personal property therewith) to a bona fide, unaffiliated third
party, in immediately available funds. Cash equal to the fair market value of any non-cash
consideration shall be paid by Borrower to [ender concurrently with the closing of the sale of any
applicable Property.

{q) Improvements. “Improvements” are the improvements made to a residence or
new constructio: of a residence.

(r} Infiastructure Contract. “Infrastructure Contract” means any contract for
Infrastructure Improvesneats for the Property.

(s} Infrastructo:e Improvements. “Infrastructure Improvements™ means any and
all streets, storm drains, sewers and other improvements required by any governmental agency to
be constructed as a condition to conrstruction, sale and occupancy of any residence on the Property
as more particularly described in the Mozs and Specifications, together with any rough grading of
home sites.

(t} Infrastrueture Plans. “Infmastructure Plans™ means any and all Plans and
Specifications relating to Infrastructure Improvenizits.

(u) Law. “Law” shall mean any applicabie Federal, state, or local law or laws
(including common law), coustitution, statute, treaty, coavention, regulation, rule, ordinance,
order, injunction, writ, decree or award of any Governmental £uthority.

(v) Loan to Value. “Loan to Value™ shall be deteninined by Lender by taking (i)
the sum of: the outstanding principal balance of the Loan plus (ii) the reraalaing costs to complete
the Improvements; and dividing the total by the Determined Value.

{w) Net Sale Proceeds. “Net Sales Proceeds” means the Gross Retarl Szle Proceeds
for the Property less applicable Approved Sale Costs for such Property.

(x) Plans and Specifications. “Plans and Specifications™ arc any and all pians and,
maps, surveys, drawings, specifications, or lists of materials approved by Lender including
without limitation any Infrastructure Plans, as any of them may be from time to time hereafter
changed, amended, modified, and/or otherwise supplemented.

{(y) Project. “Project” means the improvements that Borrower proposes to
construct on the Land as described in the Scope of Work.

(z) Property. “Property” means the particular single family residence which is
encumbered by this Security Instrument.

(aa) Scope of Work. “Scope of Work™ means the documents (including without

3
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limitation the final Plans and Specifications for the Project, describing in reasonable detail the
improvements to be performed and/or construction on the Land that have been submitted to Lender
on or around the date of the loan application, and subsequently approved by Lender.

{bb) Utility Services. “Utility Services” means all utility services commonly
provided for residential property in the arca where the Property is located, including without
limitation, gas, sewer, water, electrical, and telephone.

{cc) Work. “Work™ means labor performed and matenials furnished by Contractor.

{dd) Work Schedule. “Work Schedule™ means the work schedule and any line item
Budget approved by Lender.

Tz Advances of Construction Loan Proceeds. Subject to the terms, conditions, and
provisions ¢t th= Note, Security Instrument, Contract, and this Agreement, and provided no Event
of Default (or potential Event of Default which with notice and/or passage of time would become
an Event of Detaulty has occurred and is continuing under the same, Lender agrees to advance the
Construction Loan proceeds to Borrower’s Construction Account at any time during the period
from the date of recordation of this Security Instrument up to but not including the Advance
Termination Date (as defined in Schedule A of the Note) in the aggregate principal amount not to
exceed at any time the amount-of the Construction Loan under the terms and conditions set forth
below; provided, however, that, except as otherwise set forth in Section 7.9, such disbursement of
the Construction Loan shall not occod until (1) Borrower successfully subrnits to Lender a Request
for Advance (as defined below); (2) Beirower submits to Lender any other documents Lender may
require; and (3) Borrower complies wiir all requirements set forth in this Section 7.2 (the
“Advance”). Al Advances made by the Lender for financing construction of the Improvements
shall be charged against the Note, shall bear interest on said amount as provided in the Note from
the date of advance, and shall become a part ot the ‘ndebtedness as additional unpaid principal
balance of the Construction Loan from the date of Advar.ce. If the funds to be advanced under the
Loan, together with the funds in the Account, appear t¢ Lender at any time to be insufficient to
complete the Improvements in accordance with the Plans and-Specifications, Borrower agrees to
promptly deposit in an Account with Lender (the “Account™) firads to cover the insufficiency.
Any excess funds will, at Borrower’s option, be refunded to Bommower or credited against any
completion costs.

(a) Use of Construction Loan Proceeds. All Construction-_oan proceeds received
by Borrower shall be held in trust and shall be applied solely for the purpose. for which such
proceeds have been advanced under the Loan Documents. Lender shall have 'ns obligation to
monitor or verify the use or application of any Construction Loan proceeds advanczd by Lender.
Borrower understands that if amounts properly owing are not actually paid, succontractors,
artisans, laborers, or materialmen may file liens against the Property. Bomrower understands that
Borrower has selected Contractor, and thereby agrees to assume all risks in the event Contractor
fails to pay for all labor and material furnished, or otherwise fails to perform under the Contract.
Notwithstanding the foregoing, Borrower shall niot use any portion of the Construction Loan
proceeds to make any payment on the Loan or on any other outstanding loan(s) from or serviced
by Lender.

{b) Request for Advance. The proceeds of the Construction Lean and any funds
held in the Account shall be advanced at such times as Borrower has successfully submitted, on
any Business Day, a request that the Lender make such Advance, by delivery to the Lender of an
executed request for advance (“Request for Advance™), which shall be satisfactory to Lender in
form and substance, not later than 12:00 PM NOON (Eastern Standard Time) at least five (5)

4
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Business Days prior to the proposed Business Day of said Advance. The amount of each such
Advance shall be for reimbursement for the items identified in the draw request as previously paid
by Borrower, as approved by Lender. At any time, Lender shall have the right to request any other
documentation as it may deem necessary to accompany the Request for Advance. The Request for
Advance shall be fully completed and executed, and shall specify (i) the borrowing date (which
shall be a Business Day) in respect to the Advance and (ii) the amount of the proposed borrowing.
From time to time during the course of construction of the Project and upon Lender’s request,
Borrower shall, or shall cause its Contractor (if any) to, submit to Lender an itemized statement
(the “Itemized Statement™) showing the cost of those items of labor, services, materials, and
equipment that have been performed on or incorporated in, or delivered to the Project together
with, if applicable, the pro rata portion of any contractor’s fee, overhead, or general conditions
attributable to such labor, services, materials, and equipment. Each [temized Statement (i) shall be
satisfacton*to Lender in form and substance; (ii) shall be stated on a standard AIA payment request
form or ¢thier form approved by Lender and shall be only with respect to work actually done and
materials acsily incorporated into the Improvements; (iii) shall be signed and certified as being
true and correct by Borrower; (iv) shall be signed and certified as being true and correct by the
contractor who was responsible for completing the work identified in the Itemized Statement; (v)
shall be accompaniec by a true and correct copy of the bills and itemized receipts and invoices
setting forth in reasonabl~-detail the Iabor, services, materials, and equipment used or performed
which are the subject of the Itemized Statement {collectively, the “Inveices™); (vi) shall be
accompanied by the names of zil parties who have been paid by Borrower, the payment of which
will be reimbursed to Borrower it whole or in part with the proceeds of such Itemized Statement
{the “Claimants™); (vii} shall be accompanied by photographic evidence substantiating the work
performed; (viil) at Lender’s reques:, shall be accompanied by recorded video evidence
substantiating the work performed; (ix) sha!l be accompanied by a lien waiver and release in form
and substance satisfactory to Lender upon pr¢gress payment in the form required by the laws of
the state in which the Property is located executed ov each Claimant; and (x) shall be accompanied
by such title insurance endorsements or other inforriation as may be required by Lender to insure
the first priority of this Security Instrument insofar as.at-secures such advance as provided in
Sections 7.2(d)2) and (e){3)} below. All of the items and aocumentation required to accompany
each Advance Request shall be considered a part of such Advance Request. For each Advance
Request submitted to Lender, Borrower shall pay to Lender an-adininistrative fee; provided that
Lender shall have no obligation to approve any Advance Request ¢t liemized Statement that does
not comply with this Section.

(c) Advances. Upon Borrower’s successful submission ot an_Advance Request,
Lender shall advance funds directly to Borrower’s Account, at Lender’s option, on-si:ch borrowing
date for reimbursement of the amount(s) shown in the Advance Request, which amoun*s were paid
by the Borrower for the purposes of completing the Project. Notwithstanding anyihiag in the
foregoing, Lender shall not have any obligation to advance any funds if the work petformed is
outside the scope of the Scope of Work. If, at the time any such draw request is made, Lender
determines in its sole discretion that there are insufficient funds remaining to be advanced to
complete the Improvements in accordance with the Contract, Lender shall have no obligation to
advance funds hereunder until such time as Borrower has deposited sufficient funds into the
Account which, when added to the remaining funds to be advanced, are sufficient in the opinion
of Lender to complete said Improvements in accordance with the Contract.

{d} Initial Advance. As a condition precedent to the initial advance of funds for
the construction of the Improvements, and in addition to the requirements for all additional
advances, all of the following conditions shall have been satisfied, which satisfaction shall be
determined solely by Lender:
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(1) Documentation. Borrower shall have delivered the following
documents to Lender:

[A] This Agreement fully executed and acknowledged,

[B] A copy of the recordable Warranty Deed (if applicable) conveying
the Property to Borrower;

[C] The original executed Note and any applicable Allonge;

[D] A fully executed and acknowledged Security Instrument and
applicable Riders covering the Property and all Improvements
thereon, whether now existing or hereafter constructed;

[E] Satisfactory evidence that a notice of commencement (if required
by applicable law), has been properly executed, recorded and
posted at the Property or will be recorded and posted promptly
following acquisition of the Property by Borrower; and

[r1'Any other documentation required by Lender.

(2) Mortgagee Title Policy. Borrower shall furmnish to Lender, at
Borrower's expense, an acceptable ALY A Lender’s Policy of Title Insurance (“Mortgagee Title
Policy™) insuring that the lien created byv..h& Security Instrument constitutes a valid first lien on
the Property. Such policy shall, in form an substance, be acceptable to Lender, and contain only
the Lender-approved exceptions. Such policy must evidence that all due and payable real estate
taxes, including subsequent assessments for prior years due to change in land usage or ownership,
have been paid in full. At the completion of construction, Borrower shall be responsible for the
cost of any endorsements or additional title coverage ricecssary to satisfy Lender.

(3) Contract and Work Schedule. FEorvower shall have furnished to
Lender, in form and content acceptable to Lender, (i) the Coniract executed between Contractor
and Borrower; (ii) any contract or other agreement between any Architect and the Contractor
and/or the Borrower relative to the Project; (iii) the Work Schedule ‘anit-budget prepared for the
project; and (iv) the names, addresses and telephone numbers of all subcontractors, artisans,
laborers and materialmen with whom Borrower or Contractor has contracted or iitends to contract
for the construction of the Improvements.

{4) Plans and Specifications. Borrower shall have furnished 1o Lender two
final sets of the Plans and Specifications for the Improvements and any modifications thereof with,
if required, the appropriate governmental approval, which shall be reviewed and approved by
Lender. Furthermore, Borrower shall provide such additional sets of the Plans and Specifications
as may be required by any Governmental Authorities.

(3) Soil Test. If requested to do so by Lender, Borrower shall furnish to
Lender a copy of all fault line maps and soil and subsoil test reports for the Property prepared by
a registered engineer qualified to do soil testing and acceptable to Lender,

(6) Building Permit. Borrower shall have furnished to Lender building
permits and all other necessary approvals, with respect to the Improvements, including approval
from any appropriate environmental agency, issued by the appropriate-Governmental Authority.
Borrower shall provide Lender with satisfactory evidence that all Plans and Specifications for

6
1708i-ConstBrglAD-20210621rs 34527944



2311447009 Page: 38 of 50

UNOFFICIAL COPY

construction of the Improvements have been approved by all govemmental units having
Junisdiction and, if applicable, by the appropriatc homeowners association or architectural review
commiittee, and that construction shall comply with applicable zoning, building, use and occupancy
codes, and restrictions, Borrower represents and warrants to Lender that all utility services and
facilities necessary for the construction and use of the Improvements are unconditionally available
to the Property and any costs associated therewith are included in the Contract Price.

(7) Survey. Where applicable, Borrower agrees to furnish Lender a survey,
prepared by a registered surveyor or engineer acceptable to Lender, which survey shall show that
the foundation will comply with the minimum slab level regulations promulgated by the Federal
Housing Administration and the regulations of the municipality in which the Property is located.
If the Property contains existing improvements, a current survey made and certified by a registered
public survayor or professional engineer in a form acceptable to Lender, which survey will include
a flood starap. shall be fumnished to Lender. Additionally, Borrower agrees to furnish a final survey
upon completion of the [mprovements.

(8) Contractor's Warranties. If required by Lender, Borrower must
furnish evidence to Lznder that Contractor is approved by an association acceptable to Lender for
the issuance of a homeov rer's warranty.

(9) Insurance. Borrower or Contractor shall have obtained or cause to have
been obtained from an insuranc: company acceptable to Lender, builder's all risk extended
coverage Insurance against loss or riatnage, which coverage in no event shall be less than the
expected value of the structures upon coinpletion of the Improvements. Such insurance policy shall
name the Lender as a "loss-payee” as its inzrest may appear, and shall contain a non-contributory
mortgagee clause. Borrower or Contractor shal! furnish Lender with a certificate that such
insurance is 1n full force and effect, Borrower ur Contractor shall also furnish a general or public
liability insurance policy and evidence of Conwuctor's workers compensation insurance in
accordance with applicable state law requirements. Exch such policy shall be in an amount and
form and 1ssued by an insurer acceptable to Lender. Eacn such policy shall provide that Lender
receive written notice thirty (30) days prior to cancellation of gzid policy, and shall be otherwise
satisfactory in content to Lender. The originals of such policies sha't be deposited with Lender, or
in lieu thereof, certified copies of the original policies along with oiginal certificates of insurance
coverage. In case of loss, Lender, at its option, shall be entitled to receive and retain the proceeds
of the insurance policies, applying the proceeds to the balance of the Note, 2ad the balance of such
proceeds, if any, shall be paid to Borrower.

(10) Flood Insurance. Lender shall have been provided wiih evidence,
satisfactory to Lender that the Property is not situated in an area designated by <{he Federal
Emergency Management Agency as being located in a special flood hazard area or Borrowir shall
provide flood insurance from an insurer acceptable to Lender and in form and amount satisfactory
to Lender.

(11) Infrastructure Arrangements. To the extent that any governmental
agency shall require posting of security to permit construction of any Infrastructure Improvements,
Borrower shall provide evidence to Lender prior to commencement of construction that sufficient
security has been posted.

{12) Entitlements. The Property shall have all necessary approvals,
consents and entitlements from all appropriate agencies to complete all Improvements as provided
in the Plans and Specifications and to obtain a certificate of occupancy for each Property.

(e) Additional Advances. Each advance_is subject to the satisfaction, at the option

7
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of and as determined solely by Lender, of each of the following conditions listed in this Section
7.2(e}) at the ime of such advance. Lender reserves the right to make advances which are allocated
to any of the designated items in the approved Work Schedule for such other purposes or in such
different proportions as Lender may, in its sole discretion, deem necessary or advisable. Borrower
or Contractor may not reallocate items of cost or change the approved Work Schedule without the
prior written consent of Lender. In the absence of a Work Schedule, Lender shall make advances
in its sole discretion. Borrower agrees to fulfill each of these conditions, and to furnish to Lender
such evidence of compliance therewith as Lender may require:

(1) Foundation Survey. A foundation survey, if required by Lender,
showing no encroachments of the Improvements on any boundary line, or easement, setback line
or other restricted area shall have been fumnished to Lender within ten (10) days after laying of the
foundation of the Improvements. If applicable, the foundation survey will refer to the basement.

(2) No_Casualty. No fire or other casualty has occurred which could
reasonably be f:f"ectcd to make it impossible for the Improvements to be completed by the
Completion Date."riiere have been no notifications from any municipal authority of any potential
fire or environmental farzard.

(3) Title Insurance Endorsement. If requested by Lender, Borrower will
furnish to Lender, at the expensc of Borrower, a title insurance policy endorsement insuring the
lien of the Security Instrument 0 te a valid first lien, containing only such exclusions and
exceptions as Lender may approve; issued by a title insurance company satisfactory to Lender,
current to the date of the advance ana ¢overing that advance and all prior advances.

{4) Contract in Force.-Tie Contract shall be in full force and free from
default; all amounts then payable for labor.and materials with respect to construction of
Improvements have been or will be paid with the reqossted advance; that Lender has been informed
in writing as to whether or not Borrower and Contraciei have been served with any written notice
or otherwise informed that a lien will be claimed for ary araounts unpaid for materials furnished
or labor performed by any person, firm, or corporation furmishing materials or performing labor of
any kind entering into the construction of any of the Improve.nenw and that a copy of any such
notice is thereto attached to the written notice.

(5) Sworn Statements. Lendcr has been furnisned with sworn statements
by Contractor, any Architect, and Borrower as specially requested to do sa by Lender, specifying
as follows:

[A] The Contract between Contractor and Borrower is in foll force and
free from default, and the names, and the amounts dug =3 well as
the amounts already paid or to be paid contemporancously with the
requested advance to each contractor, subcontractor, artisans,
laborers and materialmen or other person or entity furnishing
materials or performing work entering into the construction of any
improvements arc accurate.

[B) The stage of completion of construction and overall cost of
construction theretofore incurred, and that no material changes
from the Plans and Specifications have been made.

[C] The estimated overall cost of completing the Improvements, to be

in such form and with such supporting details as Lender shall
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require, including (without limitation) certification by Contractor
of the estimated cost of completing construction, demonstrating to
the satisfaction of Lender that the amount to be subsequently
advanced will be sufficient to pay the remaining overall cost of
completing construction.

[D] That all Work performed to the date of the advance in question has
been performed in a good and workmanlike manner pursuant to the
provisions of the Contract and in conformance with the Plans and
Specifications and any manufacturer requirements. That all
construction has been performed in strict compliance with all
applicable ordinances, statutes, regulations, and subdivision
requirements or restrictions.

[E] That no default exists under the Note, the Security Instrument, the
Contract, or this Agreement, and that no event has occurred which,
with the giving of notice, or otherwise, would constitute an event
of default under said Note, Security Instrument, Contract, or this
Apreement. Any advance made by Lender prior to the fulfillment
b7 Borrower of any requirements made by Lender, or of any
corialiton precedent set forth in this Agreement, shall not be
devmed a waiver of Lender's right to have such requirement or
condition precedent fulfilled prior to advancing future Loan
proceeds. Leonder may, but shall not be obligated to, advance an
amount that ex-~eeds the face amount of the Note.

[F] That there are no liciis'or encumbrances against said Property other
than the liens created by the Security Instrument or those otherwise
approved by Lender.

(f) Final Draw. Notwithstanding anything herein to tlic contrary and unless Lender
agrees otherwise, (i) for a Construction Project, the final Request for Advance (the “Final Request
for Advance”) shall be for an advance in an amount equal to or grezierthan 10% of the original
principal amount of the Construction Loan and (i1) for all other Projects, the Final Request for
Advance amount shall be at least 25% of the original principal amount of thz Construction Loan.

(g) Borrower Certification. With respect to each Request tor” Advance that
Borrower submits, Borrower shall be deemed conclusively to have certified to Lenderihat (i) the
items of labor, services, materials, and equipment shown in the Request for Advance have been
performed on, supplied to, or installed in the Project in conformance with the Scope of Work and
all Governmental Permits; (ii) the costs of labor, services, materials, and equipment shown in the
Request for Advance are commercially reasonable, and (iii) all funds advanced to or for the benefit
of Borrower by Lender in connection with the Request for Advance shall be in reimbursement of
the cost of those items of labor, services, materials, and equipment shown in the Request for
Advance. Borrower shall be deemed to have made the certification described in this Section 7.2(g)
with respect to each Request for Advance received by Lender, notwithstanding Borrower’s failure
to sign such Request for Advance. Each Request for Advance shall be deemed a reaffirmation of
cach representation and warranty provided in this Agreement and as representation and warranty
by Borrower that no event of default exists under this Agreement.

(h) Reliance by Lender. Lender may conclusively presume that all Itemized
Statements, Request for Advance, statements, information, certifications, and representations,
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whethet written, oral or electronic, submitted of made by Borrower, Contractor, or any of the other
parties involved in the Project, or any of their respective agents, to Lender in connection with the
Construction Loan are true and correct, and Lender shall be entitled to rely thereon, without
investigation or inquiry of any kind by Lender, in advancing the Construction Loan proceeds and
taking or refraining from taking any other action in connection with the Construction Loan.

(1) [Reserved].

(j) No Default. To receive disbursement of any Construction Loan proceeds,
Borrower must not be in default under the Loan Documents or under any monthly payment grace
period for this Loan or any other loan made or serviced by Lender. If an Event of Default has
occurred, all obligations on the part of Lender to make any further advances hereunder or under
the Security Instrument shall, at Lender’s election, cease and all amounts previously advanced
shall, at ¢{neoption of Lender, become due and payable under the terms of the Note.

{1y Records. All financial records of Borrower and of Contractor shall be prepared
and maintained i pevordance with Generally Accepted Accounting Principles (GAAP).

(1) Set As'de Letters. Borrower may request that Lender issue letters (“Set Aside
Letters”) to any governmental agency or any bonding company whereby Lender agrees with such
third party to allocate Loarrproceeds for the conmstruction of off-site, common area or other
improvements for which bonds (nay be required in connection with the development of the
Property. Lender may agree to issue sach Set Aside Letters on such terms and conditions as it may
impose. Lender’s consent to issue one Set Aside Letter shall not obligate it to issue any other Set
Aside Letter.

{m) Pledge and Assignment. A3 sdditional security for Borrower’s performance
under the Loan Documents, Borrower hereby irrevocably grants Lender a security interest and
assigns to Lender all present and future Account whick contains any proceeds of the Loan or Net
Sale Proceeds from the sale of any Property,

7.3 Construction Covenants. Borrower covenants anc agress to comply with each of the
following terms and conditions:

{(a) Approval of Scope of Work, Permits and Notices. Borrower shall deliver to
Lender for Lender’s approval complete and accurate copies of the following documents upon
Botrower’s receipt thereof: (1) Scope of Work and any material modificaticns thereto; (ii) the
Construction Contracts and any material modifications thereto; (iil) Governmental Psinits related
to the Project; (1v) and all material notices, requests, and demands received by Borrewzr from any
Governmental Authority, architect, contractor, subcontractor or engineer related to the Froiect.

(b) Commencement of Construction, After recordation of this Security
Instrument and Lender’s approval of the Scope of Work and other documents described in Section
7.3(a) herein, Borrower shall commence any site preparation work or construction of the Project
and shall thereafter diligently prosecute construction in a good and workmanlike manner in
accordance with the Scope of Work. For the avoidance of doubt, Borrower shall not commence
any construction activity prior to the date of recordation of this Security Instrument which may
result in any mechanic's lien or similar lien gaining priority over the lien of this Security
Instrument, unless arrangements acceptable to Lender have been made by Borrower for the
issuance of a title insurance policy to Lender which satisfies the requirements of this Security
Instrument.

(c) Completion of Construction. Borrower shall complete construction of the
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Project on or before the Completion Date. For purpeses of this Agreement, the Work shall be
deemed completed on the day the Property is ready for occupancy, subject only to the completion
of the usual punch list items. Prior to the advance of funds upon completion of the Improvements,
Borrower agrees, where deemed applicable by Lender:

(1) To deliver an acceptable final survey which would allow the title insurer
to remove the survey exceptions from the Mortgagee Title Policy;

(2) To deliver an appraiser's final inspection;

(3) To deliver a hazard insurance policy, acceptable to Lender and, if
applicable, flood insurance application reflecting the correct property address;

{(4) To pay any funds due under the Note, Construction Loan, Security
Instrument 2ad/or this Agreement;

(5) To file a completion affidavit, or the statutory equivalent, in a form
acceptable to Lender, #f record in the county where the Property is located,;

(6) To.pay any escrow impounds required by Lender for appropriate taxes,
insurance, mortgage insurancs 2.:d homeowners association dues;

{(7) To obtain pn affidavit from Contractor which affirmatively states that
all subcontractors, artisans, laborers, o1 winterialmen have been paid in full;

(8) To cobtain any furherJdecumentation required by Lender; and

{9) To execute, acknowledse-and deliver to Lender any documentation
deemed necessary by Lender.

The Improvements shall not be considered complete unle:s-and until: (i) all the work requiring
inspection by any homeowners association or similar entity” municipal or other governmental
authorities having jurisdiction has been duly inspected and arnroved by such entities or
authorities and all requisite certificates of occupancy and other approvals have been duly issued;
and provided, further, that satisfactory evidence shall have been pres:iited to Lender showing
payment in full of all obligations incurred in connection with constructicn of the Improvements,
and waiver of all liens in conjunction with such obligations and (ii} all Utility Jervices for the
Project have been completed and are in full operation.

(d) Notice of Completion. Lender may from time to time request Bortawer to sign
and record a notice of completion for the Project in the office of the county recorder for the county
in which the Property is located as soon as permitted under applicable law. Upon Lender’s request,
Borrower (i) shall sign and record a notice of cessation of labor and such other similar notices or
documents as Lender may reasonably require to protect its interest in connection with the
Construction Loan; and (ii) shall provide Lender with a copy of all notices recorded pursuant to
this Section 7.3(d).

(c) Substitution of Contractor. In the event that Borrower and Contractor agree
to release Contractor from its obligation under the Contract and substitute a different Contractor,
Borrower agrees to execute and acknowledge, and to obtain Contractor's execution and
acknowledgment, if required by Lender, of a recordable document evidencing the substitution and
the continuing validity of all liens arising from the Work and benefiting Lender. Lender’s consent
is a condition precedent for any substitution of contractor.
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(f) Approval of Changes to the Construction. Borrower agrees and understands
that, with respect to the construction of the Improvements, no modification, deletion, addition,
and/or amendment to the Contract or Plans and Specifications subsequent to the execution of this
Agreement, may be made without the prior written approval of Lender. If any change order is
proposed by the parties, the Plans and Specifications shall be amended, and a modified set shall be
submitted to Lender. Any such proposed change order shall be subject to Lender's approval, which
approval may be withheld in its sole discretion. Borrower agrees to be responsible to Lender for
Lender's fees and costs in connection with such review.

7.4 Inspection. Lender shall have the right at all times to enter upon and inspect the
Property, or designate an agent to do the same, and to contact any Person supplying labor,
materials, services, or equipment to the Property to verify information disclosed by Botrower or
the Contractor to Lender, to obtain information relating to the Property, or for any other purpose
relating <o the Construction Loan, and Borrower authorizes each such Person to provide such
information to-Lender. NOTHING, INCLUDING, WITHOUT LIMITATION, APPROVAL OF
ANY PLANS-#NWD SPECIFICATIONS OR WORK, ANY DISBURSEMENT HEREUNDER
OR THE DEPOS1T OR ACCEPTANCE OF ANY DOCUMENT OR INSTRUMENT, SHALL
BE CONSTRUED A5 * REPRESENTATION, WARRANTY, OR WAIVER, EXPRESS OR
IMPLIED, AS TO KINI,-QUALITY, VALUE, MARKETABILITY OR FITNESS FOR ANY
PURPOSE OF THE IMPRCViZMENTS, ON LENDER’S PART.

7.5 Right to Stop Work, Complete or Secure.

(a) Right to Stop Work: L' | ender determines that any portion of the Project does
not conform in any material respect to < Scope of Work or the requirements of the Loan
Documents, Lender shall have the right {(a} to require Borrower and the Contractor to stop work
on such portion of the Project and to correct il non-conforming matter as soon as reasonably
practicable; and (b) to withhold any or all further advances relating to such portion of the Project
until the matter has been corrected. No such action by 'Lunder shall affect Borrower’s obligation
to complete the Project on or before the Completion Dat<. Borrower, at its expense, shall take all
actions which may be reasonably necessary to correct any non-conforming matter within the time
period reasonably specified by Lender or, if no time period s specified, as soon as reasonably
practicable.

{b) Right to Complete. Borrower agrees that, if construction of the Improvements
is delayed or suspended for a period in excess of fiftcen (15) days, or if Costractor fails to supply
workmen and materials which are satisfactory to Lender at any time during 'the progress of the
construction, or if Contractor or any other persons engaged in such construction oran; part thereof
refuses, omits or neglects to supply a quantity of material or workmen necessary to'complete the
Work within the required time peried, or if Borrower shall be in default with respect to any
provision hereof, or any provision of the instruments referenced in this Agreement, Lender may
{but is not obligated) and is hereby authorized, in its sole discretion, upon five (5) days written
notice to Borrower, to proceed with the Improvements..

(c) Right to Secure. If construction is delayed or suspended, Lender, in Lender’s
sole discretion, and without notice to Borrower or Contractor, may take such steps as Lender deems
reasonable to secure the Property and Improvements from the elements, intruders or other hazards.
Any costs so incurred shall be at Borrower’s expense, Lender may act hereunder by itself, or
through any agent, representative or contractor. All disbursements by Lender shall be considered
advances made by Lender to Borrower under the provisions of this Agreement and the Note.

{(d) Right of Access. For the purposes specified above, Lender, and any persons
authorized or employed by it, are expressly authorized to enter into and upon said Property and
12
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Improvements and take charge thereof, together with all materials, equipment and other personal
property thereon and: (i) to procced with the construction of said Improvements, or to require
Borrower and Contractor to complete construction, with any such changes, alterations, additions
or modifications as may be deemed necessary or expedient by Lender, and to do whatever Lender
may, in its solc discretion, deem necessary to insure furtherance or completion of the construction
and (ii) 1o proceed to secure the Property and Improvements..

7.6 Lien Claims; Stop Notices. Borrower shall promptly pay and discharge all claims and
liens for labor, services, materials and equipment furnished in connection with the development of
the Property, including without limitation mechanics liens. Lender shall have the right to withhold
Construction Loan proceeds pursuant to any stop notice or bonded stop notice that is served on
Lender in connection with the Construction Loan. Within ten (10) days after service of any such
stop notice-on Lender or the recordation of any mechanic’s lien or other similar lien against the
Property, Bo.rower (a) shall cause the claim evidenced by the stop notice or lien to be paid in full
out of Borrowzt's own funds and not out of the Construction Loan proceeds and thereby cause
such stop notice ur lien to be released and discharged; (b} shall deliver to Lender or record, as
appropriate, a surety bond complying with all applicable Governmental Requirements which is
sufficient to release suchstop notice or lien, or () shall make such other arrangements as may be
acceptable to Lender for'the payment of the claim evidenced by the stop notice or licn and the
protection of Lender and the Fioperty from the effect of the stop notice or lien.

7.7 Additional Events of Default, In addition to the Events of Default specified in Article
3 of the Sceurity Instrument, the foilowing also constitute additional Events of Default: (i) if the
Contractor does not proceed diligently ard continuously with an adequate supply of labor and
materials to construct and complete the Improvements, except for a period of not more than fifteen
(15} days (or of such greater length of time 25 thz Lender may agree to in writing in any given
case); (ii) if any statement, representation, or wriranty contained herein or in any certificate or
other instrument at any time delivered to Lender pursuasat to this Agreement shall be untrue in any
material respect at the time such statement, represeniziion. or warranty was made or (iii) for any
Construction Project if, by the date which is one hundrzd and eighty (180) days from the date
hereof, Borrower fails to obtain any permits or other governmeital approvals necessary to allow
improvement of the Property consistent the Scope of Work. o the governmental authority
responsible for the issuance of any such permit or approval has “crnally declined to issue any
necessary permit or approval,

7.8 Additional Remedies of Lender.

{a) In addition to the remedies provided in Article 4, upon the occuricac: of an
Event of Default, Lender, at its option {and whether or not it exercises any other rights hereunder),
may thereupon or at any time thereafter (i) take possession of the Property, together with all
materials, equipment, and Improvements thereon, whether or not affixed to the Property; (i1}
perform any and all Work and labor and purchase any and all materials necessary to complete the
Improvements substantially according to the Plans and Specifications and to equip the same; and
(i1} incur and pay such other costs and expenses as are reasonably connected with any of the
foregoing. The authorization granted hereby shall be deemed irrevocably vested in Lender for the
purpose of protecting Lender's security interest in the Property and shall constitute a power coupled
with an interest, and may not be revoked by Borrower or interfered with by Contractor, In no event
shall such remedies taken by Lender generate any right or claim to compensation by Contractor,
Lender has any rights and/or remedies given to Lender in the Note, Security Instrument, or any
other document executed in connection with the Loan, and any remedy at law or in equity under
the laws of the state where the Property is located.
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(b) All costs and expenses paid or incurred by the Lender pursuant to the foregoing
Section 7.8(a) shall be deemed to be advanced to Borrower and shall be a part of the indebtedness
evidenced by the Note and secured by the Security Instrument, At the option of Lender, such sums
may be deducted from any advance thereafter becoming due.

{c) Nothing herein contained shall be deemed to waive any right given to Lender
pursuant to the applicable law relating to Contractor's, subcontractors, artisan's and materialman's
liens.

7.9 Use of Funds by Lender. Lender or its escrow agent may at any time without the
consent of Borrower or Contractor, pay bills and continue the construction pursuant to this
Agreement in accordance with the Plans and Specifications on file with Lender, using for such
purposes snch sums as may be available in the Account or such additional funds as may be
otherwiss advanced by Lender (but not in excess of the maximum principal amount secured by
this Security Instrument under applicable Law); provided, however, that nothing herein shall in
any way be consinied to obligate Lender to pay bills or to complete the Work. No use of such
funds by the Lendershall generate any right or claim to compensation by Contractor. Any use of
funds by Lender pusuant to this Section 7.9 shall be deemed an Advance for all purpoeses under
this Agreement and the Note,

7.10 Costs to be Paiu by Borrower. Borrower will pay Lender for all expenses
contemplated in this Agreement of any kind which may be incurred by Lender in connection with
this transaction, and Lender may deduct from any advance to be made hereunder any amount
necessary for the payment of any unpaid intcrest owing to Lender hereunder or any fees and
expenses of or relating to the examinatiziof the title to the Property, surveys, appraisals, re-
appraisals, inspection fees, recording fees, wile ransfer fees, architect’s fees, attorney fees and
legal expenses incurred in the enforcement by Letder of any of the provisions contained in this
Agreement, and any other amounts necessary for ilie'payment of the costs of said Improvements,
whether incurred by an escrow agent or by Lender, ard 21l sums so deducted or applied shall be
deemed advances under this Agreement. In addition, Lenser has the option, but not the cbligation,
to pay or discharge any lien or claim upon the Property and w pay-any delinquent tax or assessment
thereon, and upon such payment, Lender shall be subrogated to the rights of the holder of such lien
or claim or the rights of the taxing authority. Lender may alsc zdvance any unpaid insurance
premiums and obtain and maintain insurance not provided by Borroweror Contractor, Borrower
hereby expressly agrees to pay Lender, upon demand, any and all disbu:sements made under this
Agreement, together with interest thereon at the rate stated in the Note, from the date each
disbursetnent is made, and Borrower agrees that alt such disbursements shall becone a part of the
indebtedness represented by the Note.

7.11 Indemnification. In addition to the indemnification provisions in Section €30 of the
Security Instrument, Borrower herein indemnifies and agrees to hold Lender harmless from any
and all liability or claims or causes of action arising from any applicable statute or regulation,
which Lender may at any time be subject to arising from any interest of Lender in the Property
related to the Loan. Borrower and Contractor or any other interested parties indemnify and shall
hold Lender, its agents and attorneys harmless from any and all actions, claims, demands, damages,
costs, expenses, and other liabilities, including without limitation attormey's fees, that any such
parties may incur or that in any way relate to or arise out of the construction of the Improvements,
including without limitation those arising out of the negligence of Lender. Borrower indemnifies
and shall hold Lender harmless for any losses or damages incurred as a result of any delay in
construction including without limitation the estimated reasonable rental value of the completed
[Improvements during the period of delay in completion which Lender would have recovered
following any foreclosure,
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7.12 Compliance with Applicable Laws. Borrower shall at all times comply with and
keep in effect all Governmental Permits. Borrower shall at all times cause the Property to comply
with (a) all Governmental Requirements; (b) all requirements and orders of all judicial authorities
which have jurisdiction over the Property; and (c) all covenants, conditions, restrictions and other
matters of record affecting the Property.

7.13 Additional Insurance. In addition to the insurance requirements set forth in Section
2.3 of this Security Instrument, Borrower at its ¢expense shall at all times maintain in full force
builder’s all-risk insurance covering the Project and all materials stored on the Property, together
with such endorsements as Lender may require, including vandalism, malicious mischief,
earthquake, and flood coverage, and such other types of insurance as may from time to time be
required by Lender.

7.14. Cooperation. Borrower shall at all times cooperate with Lender in order to ensure
that the Property is developed in accordance with the requirements of the Loan Documents. Upon
Lender’s request; Rorrower (a) shall execute such further documents and instruments and perform
such further acts as'may be required by Lender to carry out the terms and conditions of the Loan
Documents; and (b} sliai! assign to Lender as additional collateral for the Construction Loan such
further rghts, privileges, permits, hicenses, approvals, contracts, agreements, reports, and other
documents relating to the Proparty as Lender may require.

7.15 No Duty to Inspec!. Lender shall have no obligation to supervise or inspect the
Project or to examine any of Borrowe: s or Contractor’s books and records relating to the Property.
All such inspections and examinations by Lender, including Lender’s review and approval of the
Scope of Work or Construction Contract siail be for Lender's sole benefit and not for the benefit
of Borrower. No inspection of the Project Uy Lender shall constitute or be construed as a
representation or determination by Lender thai-the Project complies with the Scope of Work or
that the Project is or will be free from defective work or materials,

7.16 No Liability of Lender. Borrower shall hav< t'ie sole responsibility for all aspects of
Borrower’s business and the development of the Property, including (a) the quality, suitability and
adequacy of the Scope of Work; (b) the inspection and supervision of construction of the Project;
(c) the qualifications, financial condition and performance of all arcintiects, engineers, contractors,
subcontractors, material suppliers, consultants, sureties, bonding conipanies, property managers
and other Persons supplying labor, materials, services, or equipment to-the Property; (d) the
accuracy of all applications for advances of the Construction Loan preceeds: (e) the proper
application of all Construction Loan advances; (f) the suitability, adequacy, enfurceability, and
validity of the Construction Contracts; (g) the conformance of the Project with the's-.ope of Work
and the existence or non-existence of any defective work or materials in the Projeciand {h) the
legitimacy of any party making a_Request for Advance on Borrower or Contractor’s behalf.
Borrower agrees that Lender shall not be directly or indirectly liable or responsible in any way or
under any circumstances to Borrower or any other Person for any or all of the matters described in
parts (a) through (h) of this Section 7.16, and Lender owes no duty of care to protect Borrower
against negligent, faulty, inadequate or defective workmanship or materials in connection with the
construction of the Project.

7.17 Third Parties. This Agreement is made for the sole protection and benefit of
Borrower and Lender, and no other person shall be deemed to have any privity of contract
hereunder nor any right of action of any kind hereon. Borrower agrees that, without the written
consent of Lender, Borrower will not assign this Agreement or any interest herein, or assign or
issue an order on Lender for any advances or any part thereof, and that any such purported
assignment or order shall be hull and void, and Lender shall not be obligated to recognize, accept,
or fulfill any such assignment or order.
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7.18 Environmental. Borrower or Contractor have made such inspections of the Property
as each deems reasonable and necessary, regarding the presence of hazardous waste or other toxic
substances in or on the Property. Borrower warrants and represents to Lender that it is not aware
of any presence of any hazardous waste or toxic substance in or on the Property, whether in
containers or otherwise, any storage medium or facilities for hazardous waste or other toxic
substances in or on the Property, or the use of any part of the Property for processing or storage of
any hazardous waste or other toxic substance. There is excepted from this provision such matters
as may pertain to normal residential utility service to the Property.

7.19 Relationship of Parties. Nothing contained in the Loan Documents or the
transactions contemplated by the Loan Documents shall (a) constitute or be construed as the
formation of a partnership or joint venture between Lender and Borrower or any Person; or (b)
constitute or be construed as the creation of any confidential or fiduciary relationship of any kind
between Lender and Borrower or any other Person; or (¢) result in Lender being deemed to be a
manager, controlling person, or other business associate or participant of any kind in the conduct
of Borrower’s Utsiness or affairs, including the design, construction, improvement, development,
use, ownership, opzration, maintenance, repair or marketing of the Property.

7.20 Power-of-A.tsrney. [n addition to the Power of Attorney provided in Section 6.32,
Borrower does hereby irrevocably constitute and appoint Lender to be Borrower’s true and lawful
attomey-in-fact, and in Borrower’s name to sign any and all releases, waivers, substitution of
contractor documentation, and all dra'v requests for the advances to be made hereunder as Lender
may, in its sole discretion, deem neccssary and proper to secure the continnance and completion
of said Improvements according to the terms hereof, and to pay all sums necessary for expenses in
connection therewith, all of which disburséinents and sums shall be considered advances made by
Lender to Borrower under the provisions of this Agreement and the Note. Lender may make such
payments without regard to any requirements ouie: wise in this Agreement or the Contract for draw
requests or other instruments to be signed by any party. Borrower does hereby also irrevocably
authorize and empower Lender to do and perform for' Borrower and in Borrower’s name, place
and stead all actions which Lender may in its judgment c¢eem necessary and proper to be done to
effect the construction of said Improvements, including but zot limited to the execution and
recording of any notice or other instrument which Lender may in its sole discretion deem necessary
to protect its interest or security. Further, Lender has the option but rct the obligation to commence,
appear in or defend any action or proceeding which may affect the Property. The Powers-of-
Attorney contained herein shall be a power coupled with an interest.

[the remainder of this page intentionally left blank]
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IN WITNESS WHEREOQOF, Borrower has caused this instrument to be executed as of the date
indicated on the Security [nstrument.

BORROWER: MGKD PROPERTIES LLC, An lllinois Limited Liability Company

Signature
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ACKNOWLEDGMENT

A notary public or other officer completing this
certificate verifies only the identity of the individual
who signed the document to which this certificate is
attached, and not the truthfulness, accuracy, or
validity of that document.

State of Z[’{‘:ﬂ'ﬁw )
County of () ,9&/(__ }

Oon lO(f 2o. Lol3 veioreme, S/MMN? /;fé’/{/( 4

{insert name and title of the officer)

personally appeared /k C/ // h h&h efAf ,

who proved to me on the basis of salisfact »ry evidénce 1o be the person(s) whose name(s) is/are
subscribed to the within instrument and ackowledged to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by nis/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the-pzizon(s) acted, executed the instrument.

| certify under PENALTY OF PERJURY under the laws o) the State of [//!}2015 that the
foregoing paragraph is true and correct.

R NN NN r

TrFICIAL SEAL
SINCYA ARDELEAN
NOTARY PUBLIC.S(ATE OF ILLINOIS ;
MY COMMISSICN EXPIRES: UBHB!?OQ'B g

WITNESS my hand and official seal.

Signature {Seal)

1751-NotaryAckGen-201506141h 34577944
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Legal Description

Lot 43 in Albert Wisner's Subdivision of the South 1/2 of Block 5 of Hambleton's Subdivision of the East 1/2 of the
Northwest 1/4 of Section 35, Township 40 North, Range 13, East of the Third Principal Meridian, in Cook County,
lllinois.

Property Address:
3625 W Shakespeare Ave
Chicago, IL 60647

Pin:  13-35-122-012-0000

L.egal Description A23-0747/96



