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LIS PEDENCE NOTICE AND

CEK1FICATE OF PENDENCY OF CIVIL ACTION

IN THE CIRCUIT COURT OF COOK COUNTY, ILLINOIS

COUNTY DEFARTMENT - CHANCERY DIVISION

Vicky De La Cruz a/k/a Vicky M Dz La Cruz

a/k/a Victoria M De La Cruz a/k/a Fegeral

Savings Bank; Unknown Heirs And Legaices

of Vicki De La Cruz,

if any; Unknown Heirs and Legatees of
Julio De La Cruz, if any; Unknown
Owner And Non Record Claimants

Plaintiff,
- versus -

U.S. BANK NATIONAL ASSOCIATION,
AS TRUSTEE UNDER THE POOLING
SERVICE AND SERVICING
AGREEMENT, DATED AS OF JUNE 1,
2004 AMONG CITIGROUP MORTGAGE
LOANS INC., NATIONAL CITY
MORTGAGE CO. AND US BANK
NATIONAL ASSOCIATION, ASSIGNS,
LEGATEES, UNKNOWN OWNERS; And
NON RECORD CLAIMANTS

Defendant(s)

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

From Case: 2009CH10692

Federal Ch.13: 13B00754
Honorable: Jacqueline P. Cox
Presiding Judge

Prope /'ty Address:
1129 N. Flrvey Avenue
Qak Park, i1 60202

Civil Case No: 2023 704,382
Honorable:

Theresa M. Smith Conyers
Presiding Judge
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LIS PEDENCE NOTICE AND
CERTIFICATE OF PENDENCY OF CIVIL ACTION

Pursuant to the Illinois Compiled Statutes, Chapter 735, §§15-1503 and 2-1901; the
undersigned certifies that the above entitled mortgage foreclosure action was filed on October
14, 2023, and is now pending.

Foreclosure of Mortgage

1. “Thenames of all plaintiffs and the case number are identified above.

2. The csurt in which said action was brought is identified above.

3. A legal description of the real estate sufficient to identify it with reasonable certainty

is:

LOT 4 IN BLOCK 10 IN ROSSEL SUBDIVISION IN THE NORTH WEST QUARTER

OF SECTION 5 AND THE NOKTIJEAST QUARTER OF SECTION 6} TOWNSHIP

39 NORTH, RANGE 13, EAST Or/ I'HE THIRD PRINCIPAL MERIDIAN,

ACCORDING TO THE PLAT THERI.OF RECORDED AUGUT 1, 1023 AS

DOCUMENT 8047424, IN COOK COUNTY, ILLINOIS.

4. The common address or description of the lecziion of the real estate is:

1129 NORTH HARVEY AVENUE, OAK PARK, IL 60302.
5. The permanent real estate tax number is: 16-05-108-016-0020
6. An identification of the mortgage sought to be foreclosed is as-{ollews:
a) Name of Mortgagor:
U.S. BANK NATIONAL ASSOCIATION, AS TRUSTEE UNDEK [HE
POOLING SERVICE AND SERVICING AGREEMENT, DATED AL GF JUNE
1, 2004 AMONG CITIGROUP MORTGAGE LOANS INC., NATIONAL CITY
MORTGAGE CO. AND US BANK NATIONAL ASSOCIATION, ASSIGNS,
LEGATEES, UNKNOWN OWNERS AND NON RECORD CLAIMANTS -
Date of Mortgage: May 13, 2019
Date of Recording: May 13, 2019

County where recorded: Cook
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b) ALONG WITH ANY UNRECORDED MORTGAGES, CONVEYANCES AND
LEANS ON SAID PROPERTY

Signature: /s/ Arnim Johnson, Attorney of Record
DOCUMENT PREPARED BY:

Amim Johnson Jr. #: 05031

111 West Jackson Blvd,, Ste. 1700
Chicago, IL 60604

Email: arnim@arier:tech.net

Tel. 312.386.1010

SERVICE NOTIFICATION;

U.S. BANK NATIONAL ASSOCIATION, AS | Service by and through its attorney:
TRUSTEE UNDER THE POOLING Codilis & Associates, P.C.

SERVICE AND SERVICING AGREEMENT, | 15W030 North Frontage Road, Suite 100
DATED AS OF JUNE 1, 2004 AMONG | Burr Ridge, IL 60527

CITIGROUP MORTGAGE LOANS INC,, (630) 794-5300

NATIONAL CITY MORTGAGE CO. AND | pleadings@il.cslegal.com

US BANK NATIONAL ASSOCIATION, Cook 471762

ASSIGNS, LEGATEES, UNKNOWN

OWNERS AND NON RECORD

CLAIMANTS
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EXHIPIT A

IN THE UNITED STATES BANKRUPTCY COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS, EASTERN DIVISION
IN RE: THE ESTATE OF Chapter 13

VICTORIA MICHELLE DE LA CRUZ and
JULIO DE LA CRUZ,

No. 13 B 00734

Debtors.
sl

OCWEINLTAN SERVICING, LLC, as
servicers ol meligage loan held by.

.S, BANK NATIONAL ASSOCIATION, as
Trustee Under the' Servicing Agrecment, Dated
As of June |, 2004, Arion; Citieroup Mont-
gage Loans, Inc., National Uity Mortgage

Co. And U.8. BANK ASSOC’ATION, and
CODILIS & ASSOCIATES,

[ A e i Rt

Respondents. Jacqueline P. Cox, Presiding

MOTION TO RE-OPEN CHAPTER 12, FOR R.ULE TO SHOW CAUSE
AND TO ENFORUCE JTDGMENT

NOW COMES the Debtor, JULIO DE LA CRUZ, by 13 atiomey, Arnim Johason, Jr.,
and moves this honorable court pursuant tol 1 U.S.C. § 350(5} w0 regnen the cause at bar and
Fed. Bankr., R9020. to enter an order to show cause why creditors, GCWeN LOAN
SERVICING, LLC (hereinafter “Ocwen”); U.S. BANK NATIONAL ASSCCLATION
(hercinafter “Bank™); and, CODILIS & ASSOCIATES (hereinafier “Codilis™) shonld uot be held
in cantempt for willfully and intentionally violating this court’s Order entered, December 3,
2018, In support of this motion the debior, JULIO DE LA CRUZ (hereinafter “Cruz”), states 2.

follows:

Page I of 20
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durisdiction

Subject matter jurisdiction Lies under 28 U.S.C. § 1334, This matter is a care preceeding
Court porsuant to 28 U.8.C. § 157(b) (2)A, and the court’s inherent power o issue a Rule,
supported by both Fed, Bankr. R, 9020 and 11 U.8.C. § 105(a). This matter comes before the

court pursuant to 11 US.C. § 350(b) and 11 U.S.C, 1327,

Infrecozion

The cusednvolves proceedicgs held before the United States Bankruptey Court for the
Northern DHstrict o fiunois, Eastern Division, through the Debtor’s filing of vwo scquential
Petitions for Relief onder Zoapters 7 and 13 of the United State Bankruptey Code, 28 USC
Sections, 11 11.8.C. Sections 70t _eteeq, and 11 U.S.C. 1301, et seq., respectively, The impetus
for the filing of these two Peiitions ws fesespondent, U. S, BANK NATIONAL
ASSOCIATIONs, initiation of Toreclosure profeeding in the Circuit Court of Cook County,
Hlinots, Chancery Division, No. 2009 CH 10692, file /o March 9, 2009. Debtor filed his Chapter
7 Petition, 2010 B 53375, on November 30, 2010, dischaige racadved on April 4, 2011; ease
ternzinated April 7, 2011, Debtor had invested in saveral rentut propertées during the housing
bubble, which Debtor surrendered during the Chapter 7. Debtor then (vl thair Chaper 13
Petitioa on Jeouary 9, 2013, 2013 B 00754, for the sole purpose of saving their psidence, located
in Oak Park, Hlinoks. During fhe course of the Chapter 13 groceeding, Debtor’s Pla was
confirmed on September 9, 2012 afler modifications. There were subsequent modificationg-o vet
the niext souple of years, which changed plan payments and extended the term of the plan,

However, the plan was ultimately completed on February 7, 2019, and the bankruptey Trustee filed

Page 2 of 20
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its Final Report on March 6, 2019; case closed on March 7, 2019,

The foreclosure zction peading in the Circuit Court of Cook County was effectively stayed
during the course of both bankruptcy proceedings. However, a default judgment for foreclosure
and sale had been entered on Aupust 24, 2010, prior to the filing of both bankrupley Petitions by
the Debtor. The respondent Bank sought to execute its judgment for foreclosure and sale toward
the ¢4d f the completion of Debtor"s Chapter 13 Plan, by publishing a Notice of Sale on April 22,
2019, sciiec dted for May 13, 2019, to which Debior filed 4 Motion to Quash Service and other
relicf on that sare date, But, the sale went forward. The respondent Bank purchased the property,
and on May 30, 2019 Debtir’s filed its memorandum in support of its maotion to quash, That
Motion was briefed, argued, drnied, and reconsidered. The reconsidered denial was sustained by
the trial court on October 19, 2019, Tozsale was approved, and the Bank noticed presentation of
its motion to approve and confirm the Sheyiff’s Report and Sale for November 14,2019, On that
date Debtor filed objections, and a briefing schedulr was sct, and the objections denied. The sale
was confirmed on January 24, 2020, and Debtor filed axnnr: Maotion to Reconsider the
confirmation of sale, which was again briefed, argued and deiier, on March 25, 2021, from which
Dihior took an appeal from that final judgment, filing s Notice of Ay peal ur April 15, 2021, No.
1-21-0425. The judpment of the trial court was affirmed, reconsidered by the ~oust of appeals,
reaffirmed in its judgment entered on May 22, 2022, The court issued its manda.e or_August 22,
2022,

Subsequently, the Bank requested a turnover of funds previously held by the clerk of the
appellate court for use and oceupation during the appeal process to sty exccution of the judgment,
scheduled for March 31, 2023, in response to which, Debror, acting pro se, filed an objection on

Page 3 of 20
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that date, which the court swnmarily denied. The Bank then fifed suit in the First Municipal
District of the Circuit Court of Cook County, No, 2023 M1-708382, for passession against the
Diebtor's adult child, who had reach theit majority during il pendency of this litigation, in order to
enforce the order for possessicn of the subject property entered by the trial cours on January 24,
2020, The complaint {or eviction was filed ap June 6, 2023, retum date was scheduled for
Septimber 25, 2023, at which time Debtor was granted leave ta file an appearance amd leave o file
a responsive pisading, This eviction s presently pending, wherein the Debtor has filed a motien to
dismiss, alleging dy | only this court has jurisdiction to enforce it’s order entered on December 3,
2018,

On October 30, 2023 Tebzoy filed an original action for a supervisory order pursuant to
Hlinois Supreme Court Rube 383, reguesting that the [ilinois supreme court vacate the sale, and
dismiss the foreclosure action, suggesting t/iat the bankruptey court order of December 3, 2018
explicitly provided that upon completion of the duya’s Chapter 13 Plan, there would b no
arrearage. As a consequence, the Bank could not procued 1o ssle, because there was no default.
The Bank resporded on November 11, 2023 that the debtor had waived his right to enfosce this
court's arder for faifure to present sufficient evidence in the courts betow. The lifinois supreme
cotrt denied Dehtor’s Rule 383 Motion on Nevember 12, 2023 withouwt comnyat,

The Debtor has always argued that the respondent, Qcwen, who was represened by
Codilis, knew that there was no arrearage due the Bank ypon the successful completion o/ the
Debtor’s Chapter 13 Plan and closure of this case on March 7, 2019, Nevertheless, the Bank
successilly noticed a sale of the subject property on April 10, 2019, and proceeded to sale and
confirmation of said sake in May. 2019.

Page 4 of 20
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Attached hereto as Exhibit A is the llinois appellate court’s afirming the eircuit court's
judgment of foreclosure, judicial sale, and confirmation thereof. In that opinion the court reviews
the pleading history in the trial court, wherein it admits basic focts that establish that thers was a
loan modification agrecment, but was secrningly unaware that the loan modification agreement was
in¢ srporated into and affirmed by this court's order of Docember 3, 2018, Yet, it discussed details
of e plan a5 well as the Trustee’s Report that the Debtar had successfully completed of the
Chapter 13121 Moreover, the Iltinais appellate court is being somexwhat disingenuous when it
claims that the t(rrrs of a Chapter 13 Plan entered affecting property and parties over which it has
concurrent jurisdiction are aot readily available, nor sources of indisputable accuracy, Ex. A, pg.
I5.

But more importantly, at ativ¢!Zvnt times herein the Bank knew, or should have known,
that the Plan provided for no arcearage, yat and s#1, it continues to prosecute the foreclosure
aclion, despite having full knowledge of this court’s dcfinitive and explicit declaration over
attempts to that there was to be no arrcarago at compleizn i the Chapter 13 Plan. The December
3, 2018 Order was entered when the court specifically declined ‘o siodify the parmeters of the
Plan.

Moreover, CODILIS is presently prosecuting the eviction action peadiny ir: the circait
court, as well as having retained counsel to respord to Debtor's Motion for a Superyitory Order
filed with the Illinois supreme court. The Bank retained different counsels to prosecute the
foreplosure action and Debtor’s appeal therefrom, respectively. However, Debtor maintains the:
the Bank knew that there was no arrearage when it resumnod the foreclosure action subsequent to

the closure of this case, having refused tender of mortgage payments in April, 2019. Thus, it's

Page 3 of 20
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efforts in pursuing the foreclosure was a willful and intentional violation of this court’s order, yet it
continuei 1o effectuate it"s illegal prosecution throngh the appellate process all the way 10 the
Hiinois supreme court, but to no avail. The Deblor has ¢xhausted all his state court remedies.
Respondent, Codifis, which the eours will recall represented respondent, Ocwen, loan
sctvicer for respondent, Bank, was the morigage creditor throughout the entire proceedings of the
Trebor 5 Chapter 13 effort to save his residence. It was Codilis who rejected the Debtor’s tender of

he [Moeiesas payment post closing of the case and Estate.

Facts

L. The Debtor {iled their Chapter 13 Plan on January 9, 2013, and the Debtor/debtor’s
Madified Chapter 13 Plan was Sisd.on May 20, 2013, The Plan was for a term of 35 months, and
monthly payments of $1,528.39 {one tanusad, five hundred twenty-cight) doliars were to be made
o the Trustee, who would disharse $1,466.29 fone Csousand, four hundred sixty-six and 28/100)
doflars 1o PNC Bank, predecessor by assignment, o£173 BANK through Owen Loan Servicing.
This was the amount of the cirrent morigage payments, paysbic according Lo the terms of the
miorigage &t 3 rate of $.750% {five ané 151 00). percent. There was ne-grovision in the plan for
Morigags Arrearage. See, Exhibit B, Modified Chapter 13 Plan, 13 BUP7S4

2. No mortgape arrearage was contemplated under the Chapter 15 Plinbenguse the
Bank hed offerad Debtor & Loan Modification. On August 9, 2019 Debtor filed a Mo.ion to
Approve Loan Modification, to which ar exhibit was atteched sumasmrizing the terns of me Lot
Modification. See, Fxhibit B, Motion to Approve Loan Medification.

3. The Modification changed the interest bewring principal from $418, 978.09 (four

Page 6 of 20
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undred eighteen thousand, nine hundred seventy-eight and 09/160) dokars to $125,400.00 {ong
humdred twenty-five thousand, four hundred) dollars; Monthly P& payment fram §1,833.19 {one
thousand, eiplit hundred thirty thres and 19/100) dollars to §619.76 (six Inudred ainteen and
76/100) doMars; and the interest rate from 5.75% to 2% (two) percent for the duration of the
mirigase, the tom of which was toend on July 1, 2033, The maodification terms were effective ag
of March, 2013; payments to be paid to the Chapter 13 Trustze. The payments were amortized
over &4 pelied of 247 mouths, However, most importantly, the medifieation provided for a

deferred prinelsal palance of $293,578,00 1o be forpiven in egual instaliments over the next

three vears on March 2014 March, 2015, and March, 2016, Orders spproving the Loan

Maodifieation aod confinming Uie Debtor's Chapter 13 Plan were sntercd on Seplember 9, 2013.
See, Group Exhibit T, Orders 9/9/32

4. The plan contemplated that vpon its completion, the principle balance would be
$125400,00 at 2%. Since the principle balence wario be amortized over 247 (20.38 years) from
Mareh 1, 2013, with P&T payments o1 $616.76 per month; 1he Plan would not o beyond the term
of the mortgage, July 1, 2033. The Plan was filed on January 9, 2013, s0 inclading post-motian
morigage payments from the date of filing, the debtor would have finly paxioff his mortgage in
20.38 years.

5. Dehtor's confinmed Chi 13 Plan of September 9, 2013 (Exhibits B, C {0 Gr. Exhibit
D) resolved the arrearage by providing for the forgiveness of deferred principal balance if, the
amount of $293,598.09 over the first fhree vears of the plan. On December 17, 2014 the Trugre:
mmoved to Dismiss the thirty-five month Plan, premised on the representation of Oewen Loan
Servicing that it had miscalcutated the arnearage extending the plan & 113 menths. The court

Pape Tof 20
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entered an Order on April 24, 2015 modifying and extending the Plan to the statutory Jimit of sixty
months to complete, as well as increasing Plan payments sufficiently to fall within that new limit
from $1,529.28 to $1,728,29 for the remainder of their plan. See, Group Exhibit E, Notice, Motion
and Order,

6. On Ocicber 25, 2016 the Bank filed a Notice of Morigage Payment Change,
requiestian an increase in the Debtor’s monthly allocation from their plan to the Bank from
$§1,466.39 76.$2,926.28 {two thousand, nine hundred twenty-six and 28/100) dollars, in derogation
of the confirmed plun and loan modification agreement. See, Exhibit F, Notice of Morigage
Payment Chaige.

7. Debtor filed the r Obsections to the proposcd change in payment, and to Enforee
Modification Agreement on January 17, 2017 Sec, Exhibit G,

8. Both pleadings were withdriwn bazsuse respondent had fhiled to file a claim.

9, On Qctaber 20, 2017 respondent hied it; claim, alleging the claim was secured in
the amount of $419,473.91 (four undred nineteen thowsard; four hundred seventy-three and
91/100) dollars; that the default at the time the motion was filed wzs $151,867.17 (one hundred
fifty-onc thousand, eight hundred sixty-soven and 17/100) doliars; an, on iiterest rate was 5.75%.
Ses, Exhibit H.?

10.  Inresponse to the chaim filed belatedly by respondent, Debtor’s couns) beletedly

filed a Motion to Modify the Chapter 13 Plan on October 23, 2018, which inexplicably ard

! The compete text of the Loan Modification Offer is attacked to the Objection ns Exhibit C.

1 The clair is based on the arigiaal P&1 principal balance, all of which had been forgiven acconding to the
tiime table set forth in the Order of Confirmation entered on September 9, 2009, as well as the amearage, which it had
miscalculated.

Page 8 of 20
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extraordinarily’ requested that Debtor be allowed to surrender the subject property in exchange for
forgiveness of arrearage, based on the allegations that Debtor missed three trial paymenis, and that
the plan would exceed 60 months, based on the atrearage claim of $151,867.17. The Debtor had
been required to pay three trisl payments of four thousand, five hundred eighty-five and 17/100)
doivars total, in addition to Pre-Chapter 13 escrow deficiency in the amonnt of {thirty four
thovsan, five hundred thirty-two and 27/100) dotlars, $34,532.27, a3 a legal pre-requisite in order
for the ban!suptey court to confirm the Chapter 13 Plan, The Chapter 13 Plan therefore began with
no arrearage of Tiar paymetits and no eserow deficiency, so that if the terms of the Plan were
camplied with fully by Che J=5t0r, when the Plan completed, there wonid stifl be no amearage.

12, Your honor ned’d onDebtor’s atlomey’s Motion by order of Decomber 3, 2018,
See, Exhibit “[",

13, This court ablated & portion of the srttence comprising paragraph A of Debtor’s
attomney's draft order surrendering the property, 10 YAt “in satisfaction of the secured claim
owed to U.S. Bank™ . This court left paragraph B of e Older intact, to wit: "That the Debtor’s

Chapter 13 Plan is further modified to remove any remainir caarears owed U.S, Bank.™,

Parsgmph C increased the amount to be paid to unsecured creditors fiom 0% to 2%; and, this court
wrote Paragraph D, to wit:

“D.  Allather Plan terms inciuding the base amount shall rerein
unchanged; and Trustee shall not be rcqnirnd to pr:rfaml collections o Lzhalf

of cregditors to any prior confirmed plan.™

* Given Plan provided for o arrearage and I}sbmr was not in default on his Plan payments, why would it
ke sny sensc for Deblor to surmnder property.

¥ This count yecognized the po snarage provision of the confirmed Plan, a3 todified fiom tinte to time, and
eorrected e draft order accordingly, refusing to change the principal batance.

Page 9 of 20

12



2408207000 Page: 13 of 23

UNOFFICIAL COPY

“T'he court's ablation of the offending phrase in Paragraph A was the court's recognition that ance
the Estate surrendered jurisdiction ovar the subject property, and any fusther proceedings
conceming that property was now & “state conrt contract” 3 fysue,

14.  On December 20, 2018 the Trustee in bankrupicy filed a Motion Objecting to the
Delitr's teceiving & discharge for violation of 11 U.S.C. 1328(f)(1), i.¢., prematurely filing the
Chapter 13 Motion before they were eligible after receiving a discharge under Chapter 7 (a two
year bar). This'cot sustained the Trustee’s objection on January 28, 2019. See, Exhibit J,
Maotion and Ordzr,

[5.  On February 3, 2012 your honor entered an Order sua sponte directing the Debtor,
the Chapter 13 Trustee, and Debtor’s counscl to appear before the court on March 4, 2019 in order
to examine the [Deblor’s] transactions with ~ounsel with respect to Jegal services provided in this
case, particutarly the circumstances surroundin,’ cousel’s disclosure of the Debtor’s ineligibility
for discharge, given the premature filing of the Chapter 13 motion.  The hearing was conducted
and eoncludad on March 4%, the coutt taking no action. See; Fan'bit K.

16.  OnFebruary 7, 2019 the Chapter 13 Trustee filed his Yioticz of Completion of Plan.

See, Exhibit L.

17, OnMarch 6, 2019 the Chapter 13 Trustee filed his Final Reportard Account,
which recites the respondent Bank’s secured claim allowed to be paid within the Plan was zaid in
full, and there was no arrearage, per this court’s order of December 3, 2018. The balance lefton

the clnim, asserted by respondent Bank as remaining unpaid in the amount of $151,867.16 was

% As reported by Debtar, Julio De La Cruz, who sttznded the hearing in person,

Page 10 of 20
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asserted as the balance due on it chaim filed on October 20, 2017, That claim was also resolved by

the ludge’s order declaring: “AB sther Plan terms ncluding the base amount shall remain

unchanged™, i.e., that would include the principat balance remaining at the completion of the Plag,
Ses, Exhibit M, Trustee™s Report, pg. 2. On March 7, 2019 the case terminsted. “The Debtor hud
ma e all payments under the pian, inclusive of pre-motion and pre-confirmation arrcarage,

'8, The Debtor’s counsel advised him that counse! for respondent Bank hed informed
counse] fur Tiehtor, that the respondent Bank did aot recomize the modification, and would aceept
o mortgage payaneats made pucsuant to said modification, which had been enrered by the
bankruptoy court &5 an Jnt - The moditication: was imbued with the fill force and effect attached
to erders entered by any and al cout:s of competent jurisdiction.

19.  OnMarch 14, 2019 wanonrdent Bank's law firm substituted the attomey handling it
numerous bankruptoy cases pending in the Bankreptey Court, including Debtor's. See, Bxhibit N,

20, On Aprl 10, 2019 the respondent Briak seused the Judicial Sales Corporation fo
send Notice of Sale set for May 13, 2019, based on the derpuil judgement amount of Fudgment
Amount of $350,226,43 (three handred fifty thousand, two hund =2 (wenty-six aud 43/100)
dollars. Soce, ¥xhibit O, This was thirty four days after the Chapter |3 wed closed, four days alter
the order termination order became final, and any stay sutomatically lifted. “Reapeudent never
moved to 1ift the stay, though Debtor “voluntarily” surrendered the property.

21.  The Netice in form and in substance, and the subsequent litigation prosecued by
respondent Bank up to and including the appeliate court, was in coinplete disregard , derogation;
and a clear violation of the Bankruptcy court’s rulings, orders, and intent, as specifically evidenced
by respendent’s bank's calculation that the amount due under the montgage, including judgment

Page 11 of 20
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interest at 3% , penalties, and attomey fees from the entry of the definlt judgment on August 24,
2010, was §625,762.76 {six hundred twenty-five thousand, seven hundred sixty twe znd 76/100)
dollars, nat includiug the Sefling Officer’s corumission of $350.00. Respondent Bank was the
winning bidder at §418,000.00 (four hundred eighteen thovsand and 00/100) dollars, See, Exhibic
P, Report of Sale and Distribution

22, Atno point in the subsequent litigetion pursued by respondent Bank to complete
and conler e sale was the Debtor's modified Chapter 13 Plan, nor this cowrt’s order of
December 3, 2078, orought to the attention of either the trial court, or the appeilate court.

23 Atall reievent simes herein Ocwen Financial Corporation was the mortpage servicer
of respordent Bank. See, Exbibit (|, Comptete payment history of the loan. Debtor’s promise
purseant to court order and contractlewas kept. Respondent’s failed to give the necessary
consideration, .., reduction in P&I payme at unt! the end of the term of the mortgage, July 1,
2033,

ARGUMEXS,

Tt Was Not Legal for The Bank 10 Proceed o Sale o2 the Subject Property in

Breach of the Confirmed Chapier 13 Plan, sad in Violatim o1 the

Banloeaptey's Court’s Order That There Was No Arrearszs Cwed.

Bankruptey Law Preempts Concurrent State Court Jarisdiction Y Vhen There
is a Conflict,

“The bankmiptey colt miay reopen # closed case "to administer assels; to accord 1riei 0
the debtor, or for other cause.” 11 U.5.C. § 350(b); see also In re UAL Corp., 809 F.3d 361, 344
{7th Cir: 2015). The bankrupicy court tnay alse reopen a case to interpret and enforce the plan and

confirmation order as wall as other judgments and orders, [#25] See Fravelers lodein, Co. v,

Page 12 of 20
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Bailey, 557 U.8. 137, 151, 129 8. Ct. 2195, 174 L. Bd. 2d 99 (2009) (stating, where bavkruptey
court orders were entered more than two decades earlier, that the "Banknuptey Court plainly had
[subject-matter] jurisdiction to interpret and enforee its own g;risr orders"); Townsquare Mediz,
Inc. v. Brill, 652 F.3d 767, 771 (7th Cir. 2011) ("2 bankruptcy court has jurisdiction over
ciallenges 1o its orders whatever their basis™); Redmond, 624 F.3d at 798 (noting the bankrupiey
cairtmny reopen a case 1o enforce plan language and dischargel.”  Brualum Corp. v, Boune
Courjy Ubitis, LLC, No. 1:15-cv-00604-RLY-TAB, 2018 U.S. Dist. LEX1S 9535 (S.D. Ind.,
Jea, 22, 201
“A hankruptcy oourt’s interpretation of its own order is "entitled fo substantial deference,”
A bankruptey court’s interpretation of its own order is "entitled to substantial deference,” Travelers
Tndem. Co., 557 1.8, at 150 1.4, bcaise that coart ™is it the best position” to give the order it
intended meaning and is familiar with ¢ rinderlying banktuptey case. Marter-of Weber, 25 F.3d
413, 416 (7th Cir. 1994) [#26] ; Goodall v. Chlysler, Inc., Ne. 3:16-cv-03228, 2017 U.S. Dist
LEXIS 148691, 2017 WL 4076593, at *10(C.D. li-Gept, 14, 20473, 557 U.8. at 150 n4,
becatse that court "is in the best position” to give the order %4 iutended mearing and is familiar
witht e underlying bankruptey case. Matter of Webar, 25 F.5u 413, 444.07th Cir. 1994) [*26]
Goodall v, Chrysler, Tne:, No, 3:16-cv-03228, 2017 U 8. Dist, LEXIS 745001, 2017 WL 4076093,
at*16 (C.D, IIL. Sept. 14, 20173." Branham Corp. v Boone County Utilitics, 1.6, Nu,
1:15-cv-00604-RLY-TARB, 2018 U.S. Dist. LEXIS 9535 (8.0, Ind. Jun. 22, 2018)
Brunkam, [, 26, further opises that:
Bankrupicy law is federal law and therefire preempts state law wherever the two
conflict. See, e.g., In re Repository Techs., Inc., 601 F.3d 710, 723 {7th Cir. 2010)

("[T]he bankruptoy statutes have significant precmptive force."); Hamimes v.
Brumley, 659 N.E.2d 1021, 1027 (lud. 1993} ("Because bankruptey faw js federal
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Jaw, enacted pursuant to the constitutional grant of bankruptey power, it precinpis
state Law ... parsuant to the supremacy cliuse..,.”)

The Bark was bound by the terms of the Chapter 13 Plan, including this court’s order, as
well as by state cantract law. In Ananthapadmanabha v. BS! Fin. Servs., 2015 ULS. Dist LEXIS
167649 (N Dise.. IL, E.D. (2013) facts are analogous o the situation at bar. Plaintifs defavlied on
e mortgage, and on November 20, 2012, Bank of Anterica (hereinafier BoA) filed a Foreclosure
Couwotuint. On January 31, 2013, Plaintiffs filed a Chapter 13 Bankruptey Petition in the United
States Bancrugtey Court in the Northern District of Hlinols, and an automatic stay was entered,
Plaintifis filed 2 m Jfa"ﬁﬁdi Chapter 13 plan on June 6, 2013, proposing to sumender the Froperty to
BoA and BNC, [who wtings Gy sold the note and assigned mortgage w0 BST Fin. Servs, a bifl
collection agency] in full satis action of their claims. BeA did not object to the modified plan, and
on June 7, 2013, it was confirmed by P bankruptey court. Thereafter, the Bankruptoy Court
modified the automatic stay "as to the inter 75t of (RoA), its sucoessors, and/or assigns in [the
Propertyl.” The Plan was confirmed; successfuliy ranipleted the in 201 5; and, plaintifis received
discharge. [Brackets supplied)

Thereafler, plaintiffs sued BST Fin., K, to whom Bols had assigned the mcf{gagc during
the course of completing the Plan, under Fair Debt Collection Practies At {"FDCPA™)
in this federal District Courl. BSI Fin Sled 1 12(b)6 Motivn o Dismiss allegias that it was merely
4 bilt collector and not liable under the statste, becavse the debt was in default wlien the
assignoment was executed, After d;fzi‘cunining the defendant was 8 ceeditor under the staturs by
virnee of the assignment and not a bill collector, the court then determined that the debrt was nat i
defilt, becauge when it was assigned, BoA was crediter bound by the tenns of the Chapter 13

Plan. The coust opined:
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* the bankruptey proceadings protected them from various collection efforts
over 4 specified peried, by way of the automatic stay, bot had no effect on
the status of the subject debt. Plaintiffs argue that there were "no
forbearance agreements or other superseding agreements [to] render [them)]
current and ot in defauit.” But this argument ignores the modified
Chgpier 13 plan, which had "the effect of creating a new contract”
between Plaintiffs and BSL Jn re Van Bodegom Smith, 383 B.R. 441, 450
(Bankr. E.D. Wis. 2008). This new contract coudd reasonably be consirued
as an accord and satisfaction, which is "a contractual method of
discharging a debt.” Pennsylvania Dep't of Pub. Welfare v. Davenport, 495
U.S, 552,560 n.3, 110 8. Cr. 2126, 108 L. Ed. 2d 588 (1990). As such, the
modified plan had the cffect of discharging the subject debt. A debt that has
been discharged certainly cannot be considered to be in default,

Plaintiffs' modified Chapter 13 plan was cffective and binding on the date it
was confinned, here, June 7, 2013, fn re Jones, 219 B.R. 506, 509 (Banks.
Y2 UL 1998). (Emphasis supplied)
Onee a plan is confirmed, both Crevitors and debiors are bound, 11 U.8.C, § 1327.°
This only fact that distingushr s dnanthapadmanabhar v, supra, fram the cause at bar is
that the Debtor herein did nol get a dischez:x. However, the anzlysis of the court regarding
contractual relativnship of the parties is the sanie. As Jong as the debtor is nol in default on the
Chapter 13 Plan, there is no default. The issue joined (s the legality of respondent, U.S. BANK,
commencing Lo proceed to sale in the trial court when the Debior was not in default.  That fact that

the defendants therein received a discharpe of the debt, and this Debror diill not receive a discharge

is o distinetion without a differeace. The conduct of the respondent Bank (was il legal,

6. § 1327, Effzct of confinmation

(2) The pravislons of a conlicmed plan bind the debtor and each creditor, whether or uocthc
claim of such creditor is provided for by the plan, and whether or ol such creditor has ebjectad 2,

s accepred, or hus rejected the plan.

(b} Except as otherwise provided in the plan or the order confirming the plan, the confimation of 2
plan vests oll of the propesty of the estate in the deblor.

{¢}Except as otherwise provided in ¢he plen ar in the order confirming the plan, tha propesty
vestiug in the debtor under spbsection (b) of this sectien is free and clear of nny clntm or

interest of any creditor provided for by the plan. (Emphasis supplied)
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What rermuing to be determined s whether the illegal conduct of the Ocwen, the Bank and
Codilis was in conternpt of this court*s order of December 4, 2019, and was Debtor damaged as
vesult. The rclaxiousﬁip of the Baznk and Ocwen was one of agency, as was that of Qewen and
Codilis during this Chapier 13 proceeding,

The question of agency is govemned by state taw. Illinois law provides that when two
individbals are n a princigal/agent relationship, the principal is vicariously liable for damages
causid 1y T vgent, An agent is one whose physical conduet in performing services is subject to
the principal's contral or right to control. Alms v. Baum, 343 11 App. 3d 67, 71, 796 NE2d 1123,
277 I, Deg. 757 20075, * Theability or right to control is a key element to the determination,
repardless of whether or not b privcipal exercises the right to contral.” Krickt v, Gird Scouts, 402
i dpp. 3d 1, 7, 930 N.E.2d 1096, 2/ Dec. 582 (2017). Under the dociritte of respondeat
superior, un employer can be keld vicariow;ly liahle for the tortious acts of its employees {Pyne v
Wittner, 129 JI1. 2d 351, 359, 135 HL Dec. 557, 33340.5.2d 1304 (1989)), including negligent,
wilfyl, malicious, or even criminal acts of its employes whin such acts are committed in the
eourse of emplovinent and in furtherance of the business of the rmytoyer (Brows v King, 328 il
App. 3d 717, 722, 262 IH, Dec. §97, 767 N.E.2d 357 (2001)).

n Uhited States v. One Parcel of Land, 963 F.2d 311, 316 (Tth Cir-1922)The Seventh
Cirenit discussed knowledge betwesn a corporation and its agent, referring to Flewhe tn
Contracts:

A corporation and its agents refate o one another Jike a principal to its agents. A
gozporation-acts through its agents. Sinilarly, a corporation “knows" through its
agents. W, Fletcher, 3 Corporations § 787 (1986}, But contrary to the government’s

contantion, a corporate principal's knowledge is less than the coltective knowtedge
of its comporate agents. To distinguish knowledge belonging exclusively fo an agent
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from knowledge belonging to the corporate principal, courts rely on certain
presumptions. Where a corporate agent obtains knowledge while acting in the scope
of his sgency, he presumnably reports that knowledge to his corporete principal so
the court imputes such knowledge to a corporation. However, where an agent
obtains knowledge while scting outside the scape of his agency, the standard
presumption is unfounded, and the court will not impute the agent’s knowledge
[**16] to the corporation. Id. at § 790 and § 793,

Applying precepts as set forth in Fleseher, Id.; Codilis was the agent to principal, Owen,
who-it-tum was the agent to the principal Bank, and as such the knowledge obtained by Codilis
regardite (s court’s Order of December 4, 2018, including its legat and procedural ramifications,

is imputed to Ucvzer:, and in turn is imputable to the Bank,

Section 735 ILOS 5/15-1504 of the illinois foreclosure statute, entitled: Pleading and

Service, states in pertinent part:

{2) Form of Complunt’ A foreclosure complaint may be in substantially the
following form:

(M) Statement as 10 defuits, including, but not necessarily limited to, date
of default, current unp.dd principal balance, per diem interest sccruing,
and any further information cor :erning the default: (emphasis

supplicd)****

{ ¢) Allegations. The statements contained i e Soaplaint in the form set forth in
subsection (2) of Section 15-1504 are deemed avdconsirued to include allegations
z5 follows:****

{5) that defaults acenrred as indicated; (emphasis svpplied)****

*(&) Request for Foreclosure, The request for foreclosure is deeined aud construed
1o rnean that the plaintiff requests that:

(1) an accounting may be taken under the direction of the court of the
amounts duc and owing to the plaintiff;

(2) the defendants be ordered to pay to the plaintiff before expiration of any
redemption perod (er, if o redemption peried, bufore a short date fixed by
the court) whatever sums may appear to be duc upon the taking of such
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account, together with attormeys” foes and costs of the proceedings (1o the
extent provided in the mortgage or by law);

(3} in defanlt of such payment in accordance with the judament, the
mortgaged real estale be sold as directed by fhe court, to satisiy the

arnoint dus Lo the plaintitf as set forth in the judgnen, wgether with e
interest thereon it the statitory judgment rate frown the dute of the
fudmment 2R (ermhasis supplied)

The imputed knowledpe of respondent baok that there was no arrearage on e mortgage
foan as wGered by this court legally precluded the Bank from proceeding with the foreclosure in
April, 2015, -88 1iare was no default as required by statute to proceed to sale. To proceed asg it did,
placed the Bank ir'contempt of this conrt’s order of December 4, 2018,

Morsover, Codlis was the attorney and agent of the Bank, who agreed to the Confirmation
Otder entered in the Debrar’s Chapter 13 proseediog on entered on September 9, 2013 after several
coninued hearings, based on the Ameidef Pisn of the Debtor filed on May 20, 2013. Codilis was
glso the attorney for the Bank when the Order of Lucember 3, 2018; when the Plan was
successfully comploted on February 7, 2019 and clired on March 7, 2019; znd was the agent who
refused the Debtor’s tender of post-Plan payments a5 proviued by the confirmed Plan, Although
respondent Bank retained counsels other than Codilis to pursie b2 foreclosure action 1o sala and to
defend against the Debtor’s appellate proceedings in the state courts, Tadils filed the eviction
action that is presently pending in the circuit court, 2023 M1 705284, and by donryis thereby in
conternpt of this court’s Order of December 3, 2018, since the firm has actual knowlesee that there
was no arrcarage when the Bark took title to the subject property pursuant to the judicial ale, 7 nd
therefore has no right to posseaston of the residence of the Debtor, and consequently its conduct s

& willful and intention viclation of the aforessid Order of December 3, 2018,
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Again, Branhan: Corp. v. Buone County Utilizies, LLC, No. 1:15-cv-00504-RILT-TAB, 2018
U8, Dist. LE XIS 9535 (8.D. Ind, Jan, 22, 2(8) is instructive when it discussion regarding
sanctions apainst adversatial plaintiff, Branfiam. Unlike in the cause at bar, the court in Brarhamn
faund that becanse certain terms of the confinnation order were ambiguous, the court could not
Cnd Branham in conterpt, bt it did sanctfon Branham for fess, citing to the Supreme Court:
“The Supreme Court recently addressed a federal court's "inherent authority” to
saneitom a littgant for bad-faith "conduet which abuses the judicial process.”
Goodyear Tire & Rubber Co. v. Haeger, US. , 1378.CL 1178, 1186, 197 L.
Ed. 2d 585 (2017) (quoting Chambers v. NASCO, INC,, 501 U8, 32, 44-55, [11 5.
C2823, 113 L. Bd, 24 27 (1951)). The court may order a litigant (o pay the other
sice s Jagal feas and costs. Id. However, “such 2n order is limited to the fees [*60]
tne innoromi party incurred solely bacause of the misconduct—or pot another way,
to the foes v party would wot have fncurred but for the bad faidy” 16, at 1184,
This means "a coeeal link between the misconduct and the fees{.]" 1d. at 1186; see
also id. at 11R¢ 0.5 (stoting that rale-based and statatory sanctions also require &
causal connection a1 9559
However, because the subject £ &4 contempt involves real propeety, more than a monetary
sanction of fees and costs is merited. In order (or th: sfafur guo as determined by the Decerber 3,
2018 Order to be restored, equity requires the remedy of specific performance.
Trehtor's Affidavit in suppont of its Motion for Rule 2o Thow Cause pursuant Fed, Bankr,

Rule 9020 is attached hereto and made a part hereof,

PRAYER FOR RELIEF

WHEREFDRE, the Debtor prays that in ik iaterest of the fair adminigh.sdonof justice, by
virtue of its authorized discretion and aquity, this court enter an order:

L vacating the judgment of fareclosire and sale entered by the trial eourt and 1ne
affimation of that judgment by the agpellate court’s ruling and mandate;

2, vacating the sale and confirmation thercof enterod by trial court
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3. directing respondent Bank to comply with the terms and conditions of the Deblor's
confirmed Chapter 13 Plan delineated in this court’s Order of December 3, 2018,
effective as of March 1, 2013;

4, directing respondent Bank to lorgive any interest and principle that acerued in
excess of that which would have acerued under the terms and conditions of the
confirmed Plan from Aprit 1,2019 to the dote of entry any order granting the relief
requestod herein, as damages for intentionally moving to proceed to sale in the trial
court in violation of the this court's Order to the end of the term, continuing up to
the end of the term of the mortgage on July 1, 2033;

2. directing respondent Bank to disgorge funds deposited as security bond for Debtor’s
stay entered in the appellate action, and awarded to respondent for use and
ace L pancy.

6. directing respondent Bank to comply with the terms of the confirmed Plan directing
him to jav orasiple and interest in the amount of $619.76 (six hundred nineteen
and 76/10C) dollers for the term of the mortgage, to July 1, 2033

7. staying respondent Tank from prosecuting the eviction proceeding in the circuit
court of Cook County,

7 For atlorney’s fees and costs of thiz litigation, and for any further relief this
Honorabie court deems just anc equiable.

pspactfully Submitted,
JULVLDE LA CRUZ

By.

Arnim Johesor, Jr., Fig,

LAW OFFICES QI fizBNDA J, GRAY
111 West Jackson Boulerard

Suite 1700

Chicago, Llinois 60617

312/386-1010

amimj{rameritech.net
ARDC #3126]178

¥ See, Summarization Chan attached to Exhibit C, Motion 1o Approve Loan Modification the Chapter
13Plan
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