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Address:
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Tilinois Housing Development Authority
111 E. Wacker Dr., Ste 1000

Chicago, llinois 60601

Attention: Shellye A. Taylor

Property Identification Nos.:
See Attached Exhibit A

Property /adress:
See Attached Zxhibit A

AHS -11903

MORTGAGE, SECURITY AGREEMENT
AND AGSIGNMENT OF RENTS AND LEASES
(AHS LOAN)

THIS JUNIOR MORTGAGE. 5T"CURITY AGREEMENT AND ASSIGNMENT OF
RENTS AND LEASES (AHS LOARN)“this “Mortgage”) is made as of this 30" day of
April , 2024 by LAKEVIEW LANDING 17 an Illinois limited partnership (“Mortgagor™), in
favor of the ILLINOIS HOUSING DEVELOPMENT AUTHORITY (“Mortgagee™), a body
politic and corporate established pursuant to the-illinois Housing Development Act, 20 ILCS
3805/1 et seq., as amended from time to time (the “Acc”), whose principal office is 111 E. Wacker
Drive, Suite 1000, Chicago, Illinois 60601.

WITNESSETH:

WHEREAS, Mortgagor holds fee title to certain real estate located in Chicago, Illinois,
and commonly known as Lakeview Landing, legally described on Exhibit A.attached to and made
a part of this Mortgage, and all easements and similar rights and privileges appnrtenant to and in
favor of such real estate (the real estate, easements, rights and privileges are colle:tively referred
to in this Mortgage as the “Real Estate™), and (b) fee title to the improvements to 'tz constructed
on such Rea] Estate (the “Improvements™) upon which a housing development consisig of thirty-
seven (37) units (individually a “Unit” and collectively the “Units’’} will be constructed; tree and
clear of any and all liens, encumbrances and charges of any kind, except only the matters set forth
in the title policy (the “Title Policy”) issued to and approved by Mortgagee (“Permitted
Exceptions™); the Real Estate and the Improvements are referred to in this Mortgage as the
“Development; and

WHEREAS, Lakeview Landing LLC, an Illinois limited liability company, is the general
partner of Borrower (“General Partner) and OTR Lakeview Landing LLC is the managing member
of the General Partner (“Managing Member”) and Over The Rainbow Association is the sole
member of the Managing Member (the “Member”, with General Partner and Managing Member,
collectively the “Borrowing Parties”); and the above stated ownership structure remaining in place
while the Loan is outstanding is a material inducement to Lender’s entering into this Agreement
and making the Loan; and
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WHEREAS, the Mortgagee has previously issued bonds under the Affordable Housing
Program Trust Fund Bond General Resolution (“Affordable Housing Program”), as that program
is authorized by the Illinois Affordable Housing Act, 310 ILCS 65/1 et seq., as amended from time
to time (“Affordable Housing Act”), and the rules promulgated under the Affordable Housing Act
(“Affordable Housing Rules™)

WHEREAS, the Mortgagee has previously issued Affordable Housing Program Trust
Fund Bonds under its Affordable Housing Program, the proceeds of which were used to finance
certain multi-family housing developments. The Affordable Housing Program established the
creation of a Surplus Fund (“Affordable Housing Surplus”) for the Mortgagee to provide financing
to eligible hicusing developments; and

WHEKEAS, Mortgagee and Mortgagor have entered into that certain Loan Agreement
(AHS Loan) (“T.0au Agreement”) dated as of the date hereof pursuant to which Mortgagee has
agreed to make a marigage loan to Mortgagor (“Loan™) in the maximum principal amount of Two
Hundred Seventy-Seved Thousand and 00/100 Dollars ($277,000.00) to be used with other
monies, for the permauent financing of the Development to provide affordable housing for
households, as set forth in the-X#gulatory Agreement; each non-grammatical capitalized term not
defined in this Mortgage shall havz the meaning ascribed to it in the Loan Agreement; and

WHEREAS, at the Final Closing Date, Mortgagor will have executed and delivered to
Mortgagee its Mortgage Note (AHS Loan)« vgether with any renewals, modifications, extensions,
amendments and replacements, the “Note”) daled as of the Final Closing Date, as evidence of its
indebtedness to Mortgagee on the Final Clostiig Date in the maximum principal sum of Two
Hundred Seventy-Seven Thousand and 00/100 Dollars{3$277,000.00), or so much of that sum as
Mortgagee may hereafter advance upon the Loan to’Mortgagor, with interest at the rates and
payable at the times and in the manner as specified in the Nots; and

WHEREAS, the Loan is and will be evidenced by the Ioan Documents; the Loan
Documents are incorporated in this Mortgage by this reference; and

NOW, THEREFORE, commencing on the Final Closing Date, to.szcure the payment of:
(i) the Loan, interest on it and other sums in strict accordance with the terris, nrovisions and
limitations of this Mortgage and the Note, and Mortgagor’s performance oi the agreements
contained on this Mortgage and the other Loan Documents; (ii) any other indeotadness of
Mortgagor to Mortgagee now or hereafter owing, however incurred, evidenced oi-eilizrwise
secured pursuant to the Loan Documents, (iii) any future advances of any indebtedness evidenced
or to be evidenced by the Note; and (iv) any renewals and extensions of any of the indebtedness
secured by this Mortgage {(collectively sometimes referred to in this Mortgage as the “Secured
Indebtedness™), Mortgagor MORTGAGES AND WARRANTS to Mortgagee, its successors and
assigns, the Development.

TOGETHER WITH (i) all Improvements, buildings, structures, alterations, easements,
rights of way, gores of land, streets, ways, alleys, passages, sewer rights, waters, water courses,
water rights and powers, and all estates, rights, titles, interests, privileges, liberties, tenements,
hereditaments and appurtenances whatsoever, in any way belonging, relating or appertaining to

Junior Mortgage, Security Agreement and Assignment of Rents and Leases (AHS Loan) 2
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the Development, or that hereafter shall in any way belong, relate or appertain to it, whether now
owned or hereafter acquired by Mortgagor, and the reversion and reversions, remainder and
remainders, rents, issues and profits of, and all the estate, rights, title, interest, property, possession,
¢laim and demand whatsoever, at law as well as in equity, of Mortgagor of, in and to them;

(i) all rents from the Development, to be applied against Secured Indebtedness;

(ii) all rights, title and interest of Mortgagor in and to any and ail leases of Units and other
space, if any, in the Development (the “Leases”) and all security for, all monies payable under,
and guaranties of them;

(i1l) any monies on deposit with Mortgagee as Tax and Insurance Deposits (as defined in
Paragraph 5.% p.ereof) and all proceeds paid for damage done to the collateral described under
this Mortgage or'to the Development;

(iv) all right, titl¢ 7.nd interest of Mortgagor in any deposits, deposit accounts and reserve
accounts held by Mortgagee, including but not limited to the Replacement Reserves Account, the
Tax Reserve Account, the Tnsurance Reserve Account, the Residual Receipts Account, the
Operating Reserves Account (all s dzfined in the Loan Agreement) or the Development Funds
(as defined in the Regulatory Agrevment);

(v) all fixtures and articles of perscual property now or hereafter owned by Mortgagor
wherever located, or building materials and suspliss delivered to and stored upon the Real Estate
for which, while not owned by Mortgagor, Morigagor is indebted, and forming a part of or used,
or intended to be used, in connection with the Devziopment or its operation, including, but not
limited to, any and all air conditioners, antennae, appliznccs, apparatus, awnings, basins, bathtubs,
bidets, boilers, bookcases, cabinets, carpets, coolers, curtains, dehumidifiers, disposal, doors,
drapes, dryers, ducts, dynamos, elevators, engines, equipmerit, ¢scalators, fans, fittings, floor
coverings, furnaces, furnishings, furniture, hardware, heaters, humidifiers, iceboxes, mcinerators,
light fixtures, lighting, machinery, motors, ovens, pipes, plumbing, pumps, radiators, ranges,
recreational facilities, refrigerators, screens, security systems, shades, siciving, sinks, sprinklers,
stokers, stoves, toilets, ventilators, wall coverings, washers, windows, window coverings, wiring,
and all renewals or replacements of or articles in substitution for thetn, whethe! ornot they are or
shall be attached to the Real Estate or the Development in any manner. All of suciipionerty owned
or used by Mortgagor in connection with the Development and placed on the Develepment shall,
so far as permitted by law, be deemed to be fixtures, a part of the realty and security for theSzcured
Indebtedness; to the extent that any of such articles constitute goods (as said term is used in the
Illinois Uniform Commercial Code (the “Code”), this instrument shall constitute a security
agreement, creating a secutity interest in such goods, as collateral, in Moertgagee as a secured party
from Mortgagor as Debtor, all in accordance with the Code as more particularly set forth in this
Mortgage; and

(vi) all proceeds of the items set forth in subparagraphs (i-viii) immediately above,
subject to the provisions set forth in this Mortgage, including, without limitation, all judgments,
awards of damages and settlements hereafter made resulting from condemnation proceedings or
the taking of the Development, or any portion of it, under the power of eminent domain, any

Junior Mortgage, Security Agreement and Assignment of Rents and Leases (AHS Loan) 3
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proceeds of any policies of insurance maintained with respect to the Development or proceeds of
any sale, option or contract to sell the Development or any portion of it. Mortgagor authorizes,
directs and empowers Mortgagee, at Mortgagee’s option, on behalf of Mortgagor or the successors
or assigns of Mortgagor, to adjust, compromise, claim, collect and receive such proceeds, to give
proper receipts and acquittances for them, and, after deducting all costs and expenses of collection,
to apply the net proceeds as a credit upon any portion, as selected by Mortgagee, of the Secured
Indebtedness, notwithstanding the fact that it may not then be due and payable or is otherwise
adequately secured.

TO HAVE AND TO HOLD the Development, with the aforementioned buildings,
Improvemeiits, fixtures, appurtenances, apparatus, equipment and personal property, and with all
the rights ana »rivileges in connection with them, to Mortgagee, its successors and assigns forever,
for the uses sét forth 1n this Mortgage, free from all rights and benefits under the homestead
exemption and valtation laws of any state, which rights and benefits Mortgagor releases and
waives to the extent not-nrohibited by applicable law.

PROVIDED, NLYVERTHELESS, that if Mortgagor pays in full when due the Secured
Indebtedness and duly, complsiely and timely performs and observes all of the terms, provisions
and agreements in this Mortgage =na the Note to be performed and observed by the Mortgagor,
then this Mortgage and the estate, 1ight and interest of Mortgagee in the Development shall cease
and become void and of no effect, and viortgagee shall execute and deliver to Mortgagor a release
of this Mortgage in recordable form.

MORTGAGOR FURTHER AGREES AS FOLLOWS:

1. Incorporation of Recitals. The foregoing recitals are incorporated i and made a
part of this Mortgage.
2, Indebtedness, Covenants and Future Advances.

A.  Payment of Indebtedness and Performance of Covenants. Mortgagor shall
(a) pay when due the Secured Indebtedness and (b} duly, comniciely and punctually
perform and observe all of the terms, provisions, conditions, ard vgreements on
Mortgagor’s part to be performed or observed as provided in the Note, iliis [/ortgage and
all of the other Loan Documents.

B. Obligatory Advances. It is specifically understood and agreed that all funds
furnished by Mortgagee and used in performance of the obligations of Mortgagor under
this Mortgage shall be deemed advanced by Mortgagee under an obligation to do so
regardless of (i) the identity of the persons or entities to whom such funds are furnished
and (i1) whether certain conditions must be satisfied before Mortgagee is actually obligated
to do so. Funds advanced by Mortgagee in the exercise of its judgment that they are needed
to complete the Development or to protect Mortgagee’s security are to be deemed
obligatory advances under this Mortgage and are to be added to the total indebtedness
evidenced by the Note and secured by the Mortgage.

Junior Mortgage, Security Agreement and Assignment of Rents and Leases {AHS Loan) 4
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3 Additional Agreements of Mortgagor.

A. Purpose of Loan; Single Asset Mortgagor. Mortgagor understands
and agrees that Mortgagee is making the Loan to Mortgagor for the purpose of permanently
financing the Development. The Development is to be used to provide thirty-seven (37)
Units, all of which shall be affordable units (as set forth in the Regulatory Agreement) in
accordance with the provisions of the Affordable Housing Program and Mortgagee’s
statutory purpose, as set forth in the Act. The Development shall continue to be used
exclusively for such purposes for the term of the Loan. Mortgagor shall not permit any
non-residential use of the Development except as approved by Mortgagee in writing.
Me:izagor further agrees that it shall be a single asset mortgagor; the only interest in real
estate to which the Mortgagor shall hold legal title shall be the Development, and
Mortgager shall not be the fee owner of any other real estate, and shall not hold the
beneficiz! interest in any land trust.

B. Maintenance. Repair and Management of Development. Mortgagor shall (a)
promptly repair, restere, replace or rebuild any portion of the Development that may

become damaged or b¢ destroyed, (b) after construction of the Development, keep the
Development and all portions,of it in good condition and repair (ordinary wear and tear
excepted), free from waste; (¢} Cause to be paid all operating costs of the Development; (d)
promptly complete the constructior of the Development in accordance with the terms and
conditions of the Loan Agreement; 1 :) comply in all material respects with all federal, state
and local laws affecting the Development; (f) refrain from any action and promptly correct
any condition that could increase the risk ¢i fire or other hazard to the Development or any
portion of it; (g) comply with all restrictions and covenants of record with respect to the
Development and its use, and observe and coniply with any conditions and requirements
necessary to preserve and extend any and all righis. licenses, permits (including, without
limitation, zoning variances, special exceptions and legal nenconforming uses), privileges,
franchises and concessions that are applicable to tie Development or its use and
occupancy; (h) cause the Development to be managed in'a competent and professional
manner by a management agent approved by Mortgagee; aua (I) pay, when due, as
provided in this Mortgage, any indebtedness that may be secured by a lien or charge on the
Development, including the Permitted Exceptions and any other liens/ana encumbrances
approved by Mortgagee as permitted exceptions, and exhibit to the Mongagee satisfactory
evidence of full payment of it within five (5) business days after such paymesnt, Without
the prior written consent of Mortgagee, Mortgagor shall not cause, suffer or petinitany (A)
alterations of the Development, or the Plans and Specifications, except as required or
permitted to be made by and pursuant to the terms of the Loan Agreement; (B) change in
the intended use or occupancy of the Development, including, without limitation, any
change that could increase any risk of fire or other hazard; (C) unlawful use of, of nuisance
to exist upon, the Development; (D) grant of any ecasements, licenses, covenants,
restrictions, conditions or declarations of use against the Development, other than the
Permitted Exceptions; or (E) action or omission that will result in the waste or diminution
in value of the Development, or any portion of it, or that will impair Mortgagee’s security
under this Mortgage. Mortgagor shall not seek or cause any zoning reclassification with

Junior Mortgage, Security Agreement and Assignment of Rents and Leases (AHS Loan) 5
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respect to the Development without Mortgagee’s prior written consent, which consent may
be withheld for any reason in Mortgagee’s sole discretion.

C. Act and Rules. Mortgagor agrees that at all times ifs acts regarding the
Development shall be in conformance with the Act, the rules promulgated under the Act,
as they may be amended and supplemented from time to time (the “Rules”), the Affordable
Housing Act, Affordable Housing Rules, policies and procedures of Mortgagee, and any
applicable amendments to them.

D. Representations, Warranties, and Agreements. Mortgagor agrees, warrants
and represents to Mortgagee as follows:

) Mortgagor now has and hereafter shall maintain the standing,
cipacity, right, power and lawful authority to own the fee in the Real Estate and
the 12¢ interest in the Improvements, to carry on the business of and operate the
Developinent, to enter into, execute and deliver the Loan Documents to Mortgagee,
to encuniver the Development to Mortgagee as provided in this Mortgage and
the Loan Docurients and to perform all of Mortgagor’s obligations and
consummate all of the transactions described in or contemplated by the Loan
Documents.

(i)  The executio: and delivery of, and performance by Mortgagor
under, this Mortgage and the otlier Lioan Documents does not and will not constitute
a violation of any federal, state or luce] laws and does not and will not conflict with
or result in a default, breach or acce’eration of any obligation arising, existing or
created by or under any agreement, instrument, document, mortgage, deed, trust
deed, note, judgment, order, award, decree o7 other restriction to which Mortgagor,
or any part of the Development, is a party, or by which Mortgagor or any of the
Development is bound, or any law or regulatory provision affecting Mortgagor or
any part of the Development.

(i)  The various data and information relating to (a) the Development
and its operation and business, and (b) the Mortgagor or other Borrowing Parties,
including, without limitation, the Construction Budget, financial siatcments, books
and records and operating statements, previously and from time to‘tzos hereafter
delivered by or for Mortgagor to Mortgagee pursuant to the Loan Agrecwent or
otherwise, are and shall be correct, complete and accurate in all material respects
as of the date so delivered.

(iv)  Mortgagor arid the other Borrowing Parties have timely filed, and at
all times hereafter shall continue to timely file, all federal, state and other
governmental tax and similar returns that they are required by any and all laws to
file with respect to Mortgagor, other Borrowing Parties and the Development and
its operation and business; all taxes and other sums that are shown to be due and
payable under such returns as of the date this Mortgage have been fully paid, and,
for such future returns, shall be fully paid when due and payable.

Junior Mortgage, Security Agreement and Assighment of Rents and Leases (AHS Loan) ' 6
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(v)  Except as disclosed to Mortgagee in writing, there are no suits,
actions or proceedings at law or in equity or before any governmental
instrumentality or agency now pending or, to the best of Mortgagor’s knowledge
after due and diligent inquiry, threatened in writing against Mortgagor, other
Borrowing Parties, or any of their respective assets, or the Development, that if
determined adversely would materially impact the performance of Mortgagor’s or
other Borrowing Parties’ obligations under the Loan Documents.

(vi)  Mortgagor now possesses and holds, and at all times hereafter shall
maintain, adequate properties, interests in properties, leases, licenses, franchises,
rights and governmental and other permits, certificates, consents and approvals to
conduct and operate the business of the Development as presently conducted on or
as represented to Mortgagee by Mortgagor, and none of the foregoing contains or
sial! contain any term or condition materially burdensome or materially different
than'fkoze possessed or held by other parties conducting or operating a similar
business:

(vii) “Ie'default or breach has occurred and at all times hereafter no
default or breach willoccur under any agreement, instrument or document for
borrowed money by-wihich either Mortgagor or the Development are or will be
bound or obligated, that lias not or will not be cured within the time specified for
its cure.

(viii) The Development wiil be constructed in accordance with the Plans
and Specifications as approved by the Mortgagee, and will be in full compliance
with all zoning requirements (including legrily non-conforming uses as permitted
in the zoning code) of the locality in which'it-is constructed {or will be once the
construction is completed).

(ix)  The location, existence and use of all of.the Development is, and
shall remain in, compliance with all applicable federal, siic and local laws, and the
Development is, and shall be, in compliance with all other]aws, rules, ordinances
and regulations, including, but not limited to, building, zoning (including legally
non-conforming uses if applicable), health, safety, OSHA, fire aiid cpvironmental
laws and all covenants and restrictions of record affecting the Development in all
material respects; in addition, the Development is not in a flood risk or{]leod plain
area or in a federally designated flood hazard area.

(x}  Except as disclosed by Mortgagor to Mortgagee in writing, all
Leases, at all times hereafter, shall be genuine and in all respects what they purport
to be, free of set-offs by tenants or defaults by the landlord, and all of the Leases
will be valid and enforceable in accordance with their terms. Except as previously
disclosed to and approved in writing by Mortgagee, no payments under the Leases
will be permitted to be made more than thirty (30) days in advance of the due date.
The landlord and, to the best knowledge of Mortgagor after due and diligent
inquiry, each tenant will have the capacity to contract under the Leases. The Leases

Junior Mortgage, Security Agreement and Assignment of Rents and Leases {AHS Loan) 7
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will be described on the rent roll delivered by Mortgagor to Mortgagee and certified
by Mortgagor as of the Final Closing Date and on each anniversary thereof
thereafter (“Rent Roll”). The Leases for the Units will be the only agreements
permitting the occupancy of any portion of the Development.

(xi)  The Loan, the interest payable under the Note and interest rate on
the Note, together with any and all fees, charges and other payments under this
Mortgage, the Note and all other of the Loan Documents, are not in violation of any
applicable statutes, case law, rules, regulations, ordinances or other governmental
requirements, including, without limitation, applicable usury Jaws.

(xii) The Development shall be managed and operated at all times by
Mortgagor or a management company approved in writing by Mortgagee.
for‘gagor shall have no right to terminate any contract with any management
compairs - without first obtaining the prior written approval of Mortgagee, except as
provided ir the management agreement approved by Mortgagee.

(x1i) “Iatintionally Deleted.

(xiv) Morigagor shall indemnify and hold Mortgagee harmless, to the full
extent allowed by law, iom and against any and all damages, losses, costs and
expenses, including, but zoi-limited to, reasonable attorneys’ fees, costs and
expenses, incuired by reasen of or arising from or on account of or in connection
with (A) any claims for brokerage commissions or finders fees arising out of
Mortgagor’s conduct or alleged conduct-or (B) any suit or proceeding, threatened,
filed or pending, in or to which Mortgaggée *s or may become or may have to become
a party by reason of or arising out of or ¢n/account of or in connection with the
Secured Indebtedness, the Development or any o1 the Loan Documents; however,
Mortgagor shall not be required to either indenify or hold Mortgagee harmless
for any damages, losses, costs or expenses of Mortgaoce first arising after Lender’s
possession of the Development through foreclosure, desd wlieu of foreclosure or
otherwise. Upon demand by Mortgagee, Mortgagor shall aiso defend Mortgagee
in a matter set forth above with counsel either selected by Mor/gagse or proposed
by Mortgagor and approved in writing by Mortgagee.

(xv) Any and all Improvements, fixtures, equipment and <acilities
comprising the Development are, and Mortgagor shall at all times lLereafter,
maintain them in good operating condition and repair, excluding ordinary and
reasonable wear and tear, and in accordance with the Loan Documents.

(xvi) Mortgagor will provide or cause to be provided such information
concerning the Development, the financial condition of the Development,
Mortgagor, any of the other Borrowing Parties or any Guarantor, as Mortgagee or
HUD may request in writing from time to time, including, but not limited to, the
information set forth in the Loan Agreement.

Junior Mortgage, Security Agreement and Assignment of Rents and Leases (AHS Loan) 8
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(xvii) Without limiting the effect of any of the foregoing, the covenants,
representations, and warranties set forth in this Mortgage shall be continuing and
shall remain true and correct until the lien of this Mortgage is released.

4. Liens.

A.  Prohibition. Subject to the provisions hereof, Mortgagor shall not, without
the prior written consent of the Mortgagee, create or suffer or permit any encumbrances on
the Development, excepting only (a) liens securing the Secured Indebtedness, (b) the lien
of real estate taxes and assessments not due and payable and (c) the Permitted Exceptions.

B. Contest of Mechanics Lien Claims. Notwithstanding the foregoing
prohirition against liens, Mortgagor, or any party obligated to Mortgagor to do so, may in
good farth and with reasonable diligence contest the validity or amount of any mechanic’s
lien and <efer its payment and discharge of any such mechanic’s lien during the pendency
of such coniest, 20 long as: (i) such contest has the effect of preventing the sale or forfeiture
of the Developrieit or any part of or interest in it, to satisfy such mechanic’s lien; (11)
within ten (10)-days after Mortgagor has notice of the filing of such mechanic’s lien,
Mortgagor has notified Tiortgagee in writing of Mortgagor’s intention to contest, or to
cause another party to contest,it; and (iii) Mortgagor has bonded over the mechanic’s lien
or obtained a title insurance-eidorsement over such mechanic’s lien insuring Mortgagee
against loss or damage in connecuon with it within sixty (60) days.

5. Taxes, Liens, Insurance Coverage, Premiums and Deposits.

A. Payment. Mortgagor shall (1) pay or cause to be paid when due, and before
any penalty attaches, all general and special taxes, assessments, water charges, sewer
charges, and other fees, taxes, charges and asszssments of every kind and nature
whatsoever levied or assessed against the Development or any part of or any interest in it,
or any obligation or instrument secured by this Mortgage;-azd all installments of such fees,
charges, taxes and assessments (collectively, “Taxes”), waelher or not assessed against
Mortgagor. Mortgagor shall furnish to Mortgagee paid receipts</idencing payment in full
of such Taxes without demand or further request on or before the ate they are due; and
(if) discharge any claim or lien relating to such Taxes upon the Development. Nothing in
this section shall require Mortgagor to pay any income, franchise, or €acisc. fax imposed
upon the Mortgagee, excepting any such tax which may be levied against sich income
expressly as and for a specific substitute, in whole or in part, for Taxes, and thervonly in
an amount computed as if the Mortgagee derived no income from any source other than its
interest under this Mortgage.

B. Contest. Mortgagor may, in good faith 4nd with reasonable diligence,
contest or cause to be contested the validity or amount of any Taxes, provided that:

(i) Such contest shall have the effect of preventing the collection of the Taxes

so contested and the sale or forfeiture of the Development, or any part of or interest in it,
to satisfy such taxes;

Junior Mortgage, Security Agreement and Assignment of Rents and Leases (AHS Loan) 9
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(i)  Mortgagor has notified Mortgagee in writing of ifs intention to
contest such Taxes, or to cause them fo be contested, before any Tax has been
increased by any interest, penalties or costs; and

(i)  Mortgagor has deposited, or caused to be deposited, with either (a)
the title insurance company that has issued the Title Policy (the “Title Company™),
or (b} Mortgagee, at such place as Mortgagee may from time to time in writing
designate, a sum of money, bond, letter of credit or other security that, when added
to the monies or other security, if any, deposited with the Title Company or
Mortgagee, is sufficient, in Mortgagee’s judgment, to pay in full such contested
Taxes and all penalties and interest that might become due on them; Mortgagor
shall keep on deposit an amount sufficient, in Mortgagee’s judgment, to pay in full
such contested Taxes, increasing such amount to cover additional penalties and
mierest whenever, in Mortgagee’s judgment, such increase is advisable.

If Mortgagor fails to prosecute such contest with reasonable diligence or fails to
maintain sufficicit funds on deposit as provided in this Paragraph 5.B, Mortgagee may,
at its option and witneut ‘prior notice to Mortgagor, apply the monies so deposited and
liquidate any securities deposited with Mortgagee or the Title Company in payment of, or
on account of, such Taxes, vi any portion of them then unpaid, including all penalties and
interest. If the amount of the meney and any such security so deposited is insufficient for
the payment in full of such Taxey, together with all penalties and interest on them,
Mortgagor shall immediately, upon demand by Mortgagee, either (i) deposit with
Mortgagee a sum that, when added to otiied Tinds then on deposit for the same purpose, is
sufficient to make such payment in full; or (1) if Mortgagee has applied funds on deposit
on account of such Taxes, restore such deposit to sn amount satisfactory to Mortgagee.
Provided that no Default (as defined in Paragraub- 11 hereof) occurs or then exists,
Mortgagee shall, if so requested in writing by Mortgasor, after final disposition of such
contest and upon Mortgagor’s delivery to Mortgagee of 20 official bill for such Taxes,
apply or cause to be applied the money so deposited in full pavznent of such Taxes or that
part of them then unpaid, together with all penalties and inteizst~ If any of the funds
deposited with Mortgagee or the Title Company remain after full and'complete resolution
of such contest and the payment of such Taxes, penalties and interes’, at:d any costs of
Mortgagee or the Title Company incurred in connection with such Taxes, such remaining
funds shall be returned to Mortgagor if no Default occurs or then exists.

C. Change in Tax Laws. If, by the laws of the United States of America, or of
any state or municipality having jurisdiction over Mortgagee, Mortgagor or the
Development, any tax is imposed or becomes due in respect of the issuance of the Note or
the recording 6f this Mortgage or any of the other Loan Documents, Mortgagor shall pay
such tax in the manner required by such law. If any law, statute, rule, regulation, order or
court decree has the effect of (i) imposing upon Mortgagee the payment of the whole or
any part of the taxes required to be paid by the Mortgagor or (ii) changing in any way the
laws relating to the taxation of mortgages or debts secured by mortgages or the interest of
Mortgagee in the Development, or the manner of collection of taxes, so as to affect this
Mortgage, the Secured Indebtedness, Mortgagee or any of the other Loan Documents; then,
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2412223048 Page: 12 of 44

UNOFFICIAL COPY

AHS - 11903

and in any such event, Mortgagor, upon demand by Mortgagee, shall either pay such taxes
or reimburse Mortgagee for them on demand. However, if Mortgagee determines, in
Mortgagee’s reasonable judgment, that such payment or reimbursement by Mortgagor is
unlawful, the Secured Indebtedness shall be due and payable within thirty (30) days after
written demand by Mortgagee to Mortgagor.

D. Ingurance Coverage. Mortgagor shall insure the Development against such
perils and hazards, and in such amounts and with such limits, as Mortgagee may {rom time
to time require, including, without limitation, comprehensive public liability, hazard,
builder’s risk (if applicable), rent loss, business interruption, steam boiler, machinery and
flond insurance (if applicable); Mortgagor shall continuously maintain such insurance
policies, to the extent such insurance policies are, in Mortgagee’s judgment, reasonably
applicible to the character of the Development. Mortgagee may, at any time upon written
notice to'Mortgagor, require that Mortgagor procure substitutes for any and all of such
insurance policics, such other or additional insurance policies, in such amounts, and carried
in such comparies, as are reasonably acceptable to Mortgagee. If Mortgagor fails to
procure such acceptable substitutes within five (5) business days after Mortgagee’s written
demand, Mortgagee miay procure substitutes itself, and all fees, costs and expenses incurred
by Mortgagee in connectioa such procurement shall be paid, upon demand, by Mortgagor,
together with interest on suciipavments at the Default Rate (as defined in the Note).

E. Insurance Policies. Ail insurance policies shall conform to the standards set
forth in this Mortgage and the Loan Agreen.ent and shall be in such form and amounts, and
written by such insurance companies, as ars satisfactory to Mortgagee. All insurance
policies insuring against casualty, rent loss and business interruption and other appropriate
policies shall include non-contributing mortgage exdorsements in favor of and with loss
payable to Mortgagee, as its interest may appear as 'ng holder of this Mortgage, as well as
standard waiver of subrogation endorsements. All of such 11surance policies shall provide
that the coverage shall not be terminated or materially mosified without thirty (30) days’
advance written notice to Mortgagee and shall provide thet 2i! claims shall be paid to
Mortgagee. Mortgagor shall deliver all insurance policies (or'certified copies of them),
premiums prepaid for a minimum term of one (1) year from their dafe, to Mortgagee and,
in case of insurance policies about to expire, Mortgagor shall celiver renewal or
replacement policies not less than thirty (30) days prior to their date of expirauea, exclusive
of any grace period provided in the policy or by law. The requirements of tlie-preceding
sentence shall apply to any separate policies of insurance taken out by Mniitgagor
concurrent in form, or contributing in the event of loss, with the previously mentioned
insurance policies.

F. Deposits for Taxes and Insurance Premiums. To assure the payment of
Taxes and premiums for insurance policies as and when they become due and payable:

(1) On or before the Final Closing Date, Mortgagor shall deposit with
Mortgagee the sum of (i) $20,350.00 for payment of real estate taxes or payment in
lien of real estate taxes pursuant to a PILOT, as applicable, on the Development
and (ii) $65,310.00 for payment of insurance policies, which Mortgagee shall

Junior Mortgage, Security Agreement and Assignment of Rents and Leases (AHS Loan) 11
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deposit in the Tax Reserve Account and Insurance Reserve Account respectively
for the Development (as defined in the Regulatory Agreement). Beginning on the
first (13 day of the second (2™) month after the Final Closing Date, Mortgagor
shall deposit with Mortgagee on the first business day of each and every month for
each calendar year, monthly payments (the “Tax and Insurance Deposit”) in an
amount sufficient such that (x) as of the first (1} day of the month before each
installment of real estate taxes and/or payment in lieu of taxes 1s due, there shall be
on deposit in the Tax Reserve Account for real estate taxes and/or payment in lien
of the real estate taxes, as applicable, an amount equal to one half (1/2) of one
hundred five percent (105%) of the real estate tax bill and/or the payment in lieu of
the real estate taxes, as applicable, for the Development for the previous calendar
year, or such other amount as Mortgagee shall determine, in its reasonable
discretion; and (y) as of the first (1*) day of the month before the insurance bill is
dite there shall be on deposit in the Insurance Reserve Account for insurance an
amouar. 2qual to one hundred five percent (105%) of the insurance bill for the
Developmnent for the previous calendar year, or such other amount as Mortgagee
shall determine, in its reasonable discretion. Mortgagor shall promptly, upon the
demand of Merigagee, make additional Tax and Insurance Deposits as Mortgagee
may from time to tine require due to (a) failure of Mortgagee to require, or failure
of Mortgagor to miake,, Tax and Insurance Deposits in previous months, (b)
underestimation of the arionnts of Taxes, insurance premiums or both of them, {c)
the particular due dates and-« tounts of Taxes, insurance premiums or both of them,
or (d) application of the Tax and [nsurance Deposits pursnant to this Mortgage. Tax
and Insurance Deposits may be corumingled with other funds of Mortgagee within
Mortgagee's Reserve Account. Neiwithstanding the foregoing, if Borrower is
granted property tax exemption, Borrowershall not be required to deposit any funds
in the Tax Reserve Account for payment of rsal estate taxes for periods in which
the exemption applies.

(i)  Mortgagee, upon the presentation to Miritgagee of (a) the bills for
the Taxes, will pay them out of the Tax Reserve Accowni 2nd Insurance Reserve
Account, provided that the Tax and Insurance Deposits arc cufficient to pay such
amounts, and (b} the receipted bills for the insurance premiwas, will reimburse
Mortgagor for such payments made by Mortgagor. If the amouiit.or the Tax and
Insurance Deposits on hand is not sufficient to pay or reimburse ail.0fthe Taxes
when they become due, then Mortgagor shall pay to Mortgagee, on deridnd, the
amount necessary to make up the deficiency.

(111}  Upon the occurrence and continuance of a Default, Mortgagee may,
at its option, without being required so to do, apply any funds in the Tax and
Insurance Reserve Account on hand to any of the Secured Indebtedness, in such
order and manner as Mortgagee may elect. All funds in the Tax and Insurance
Reserve Account are pledged as additional security for the Secured Indebtedness
(and for such purpose, Mortgagor grants to Mortgagee a security interest in them),
and shall be held by Mortgagee, and shall not be subject to the direction or control
of Mortgagor.

Junior Mortgage, Security Agreement and Assignment of Rents and Leases (AHS Loan) 12
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(iv)  Notwithstanding anything contained in this Mortgage to the
contrary, Mortgagee, or its successors and assigus, shall not be liable for any failure
to apply the Tax and Insurance Deposits unless Mortgagor, while no Default exists,
has requested Mortgagee in writing to apply such Tax and Insurance Deposits on
hand to the payment of the Taxes, accompanied by the bills for such Taxes.

(v)  The provisions of this Mortgage are solely for the benefit of
Mortgagee, and its successors and assigns and the holders of the indebtedness for
the payment of which this Mortgage is pledged as security. No provision of this
Mortgage shall be construed as creating in any party other than Mortgagor,
Mortgagee, its successors and assigns, and such holders any rights in and to funds
in the Tax and Insurance Reserve Account or any rights to have funds in the Tax
ard Insurance Reserve Account applied to payment of the Taxes and insurance
rieminms. Mortgagee shall have no obligation or duty to any third party to collect
Tax ani Insurance Deposits.

G.  Applicetion of Proceeds of Insurance. After the Final Closing Date, in the
case of loss or damage L iire or other casualty, Mortgagor is authorized to settle and adjust
any claim under insurance polizies that insure against such risks, subject to the approval of
Mortgagee. If at the time of loss or damage. there exists a Default, or a default that, with
the passage of any applicable cure or grace period, would become a Default, Mortgagee is
authorized to settle and adjust any-«'aim under insurance policies that insure against such
risks. Mortgagee is authorized to collect and issue a receipt for any such insurance money.
Such insurance proceeds shall be held by Mortgagee and may be either applied to the
outstanding principal balance of the Loan or(uszd to pay directly or reimburse Mortgagor
for the cost of the rebuilding of buildings or Tinprovements on the Development, at
Mortgagee’s sole discretion; provided, however, Mo:tzagee shall not exercise its discretion
to apply insurance proceeds to the payment of the outstariding principal balance of the Lean
if all of the following conditions are met: (1) no Default has sccurred and 1s continuing after
the expiration of any applicable cure period; (i) Mortgages <etermines, in its sole but
reasonable discretion, that there will be sufficient funds to coripieie construction of the
Development; (iii) Mortgagee determines in its sole but reasonable discretion that the net
operating income generated by the Development after completion of the restoration, repair
or rebuilding of the Development, as applicable, will be sulficient to 1uce. =il operating
costs and other expenses, reserve accounts, deposits to reserves and loan rspayment
obligations relating to the Development; (iv) Mortgagee determines in 15 sule but
reasonable discretion that the restoration will be completed within twelve (12) months after
the date of the loss or casualty; (v} upon Mortgagee’s request, Mortgagor provides
Mortgagee evidence of the availability, during and after the restoration, repair or rebuilding
of the Development, as applicable, ofthe insurance required to be maintained pursuant to
this Mortgage; and (vi) Mortgagor agrees that the affordability, tncome and occupancy
restrictions under the Regulatory Agreement will be extended by the number of months
equal to the number of months needed to complete the restoration, repair or rebuilding of
the Development, plus the number of months the Development was not in service. If such
proceeds are used to rebuild the buildings or Improvements, whether or not such insurance
proceeds are adequate for such purpose, the Development shall be restored, repaired or
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rebuilt by Mortgagor so as to be of at least equal value and substantially the same character
as prior to such damage or destruction. If the estimated or actual cost of completion
exceeds the amount of the insurance proceeds available, Mortgagor shall, within thirty (30)
days following written demand of Mortgagee, deposit with Mortgagee in cash the amount
of such estimated excess cost. If the cost of rebuilding, repairing or restoring the
Development can reasonably be expected to exceed the sum of Fifty Thousand and No/100
Dollars ($50,000.00), then Mortgagor shall obtain the written consent of Mortgagee to the
plans and specifications of such work before such work is begun. In any case where the
insurance proceeds are made available for repairing and rebuilding, such proceeds shall be
disbursed in the manner and under the conditions that Mortgagee may require, provided
Mozigagee is furnished with (i) satisfactory evidence of the estimated cost of completion
of sush work and (ii} architect’s certificates, waivers of lien, contractor’s and
subconitractors’ sworn statements and other evidence of cost and payments so that
Mortgag<e ~an verify that the amounts disbursed in connection with such work are free
and clear of merhanics’ lien or other lien claims, other than those contested in accordance
with this Mortgage. No payment made prior to the final completion of the work performed
shall exceed nincty percent (90%) of the value of the work performed from time to time,
and at all times, the undisbursed balance of such proceeds remaining in the hands of
Mortgagee shall be at least sufficient to pay for the cost of completion of the work, free
and clear of any liens. Any-swplus that may remain out of the insurance proceeds after
payment of costs of rebuilding, 1opairing or restoring the Development shall, at the option
of Mortgagee, be applied toward the Secured Indebtedness or be paid to any party entitled
to it, withotit interest. Any additional momes advanced by Mortgagee to Mortgagor for the
repairing, rebuilding or restoring of the Dzvelopment shall be added to the Secured
Indebtedness and shall be secured by this Mettgage.

6. Condemnation and Eminent Domain. / Mortgagor shall give Mortgagee
immediate notice of the actual or threatened commencement, i writing, of any condemnation or
eminent domain proceedings (“Proceedings™) affecting all or aiv/nart of the Development and
shall deliver to Mortgagee copies of any and all papers served in zopnection with any such
Proceedings. Mortgagor further agrees to make, execute and deliver 4 Mortgagee, at any time
upon request, free, clear and discharged of any encumbrance of any kind woatsoever, any and all
further assignments and other instruments deemed necessary by Mortgagee (or the purpose of
validly and sufficiently assigning all awards (individually, “Award”) and otiwcr compensation
previously and hereafter made to Mortgagor for any taking, either permanent or teriporary, under
any such Proceeding. If any portion of or interest in the Development is taken by cond<mnation
or eminent domain, either temporarily or permanently, and the remaining portion of the
Development 1s not, in the judgment of Mortgagee, a complete economic unit having substantially
equivalent value to the Development as 1t existed prior to the taking, then, at the option of
Mortgagee, the entire Secured Indebtedness shall immediately become due and payable. If, in
Mortgagee’s judgment, any temporary or partial taking of the Development, or any interest in it,
leaves the Development as a complete economic unit having substantially equivalent value to the
Development as it existed prier to the taking, then the Award shall be applied in the same order
and manner as insurance proceeds.
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7. Prepayment. Until the tenth (10%) anniversary of the Commencement of
Amortization Date (as defined in the Note) (the “Lockout Date™), the Loan shall not be prepayable
in whole or in part, except for any partial repayment as a result of casualty/condemnation proceeds
not used for rebuilding. After such Lockout Date, the Loan shall be prepayable in whole only
(except for any partial repayment as a result of casualty/condemnation proceeds not used for
rebuilding). In the event of any prepayment, Mortgagor shall provide written notice to the
Mortgagee at least sixty (60) days in advance of the proposed prepayment date and must make
such prepayment with interest through the last day of the month. Further, in the event of any
prepayment, Mortgagor shall comply with Section 8.1 of the Act and the Rules (both as defined in
the Loan Agreement), the Affordable Housing Act and the Affordable Housing Rules. A
prepaymen. of the Loan, except for any partial prepayment as a result of casualty or condemnation
proceeds, requires the prepayment of the FFB Loan in whole.

8. Morigagee’s Performance of Mortgagor’s Obligations. If a Default occurs and
continues to exist afferany applicable cure period has expired, Mortgagee, either before or after
acceleration of the Secuien Indebtedness or the foreclosure of the lien of this Mortgage, and during
the period of redemptiow, 1f any, may, but shall not be required to, make any payment or perform
any act required of Mortgager viider this Mortgage in any form and manner deemed reasonably
expedient to Mortgagee. Mortgagce inay, but shall not be required to, rent, operate, and manage
the Development and pay operating-eosis and expenses, including management fees, of every kind
and nature in connection with the Develnpment, so that the Development is operational and usable
for its intended purposes. All such monies paid by Mortgagee, and all expenses paid or incurred
by Mortgagee, including reasonable attorneys’ tees to the extent permitted by applicable law, and
other monies advanced by Mortgagee to protect iné Development and the lien of this Mortgage, or
to complete construction, furnishing and equippirg of, to rent, operate or manage the
Development, to pay any such operating costs and expenses or to keep the Development
operational and usable for its intended purposes, shall be so ranch additional Secured Indebtedness,
whether or not the Secured Indebtedness, as a result of such payineats, exceeds the face amount of
the Note. All such payments shall become immediately due aixd payable on demand, and shall
bear interest at the Default Rate. Inaction of Mortgagee shall never e considered as a waiver of
any right accruing to it on account of any Default, nor shall the provisizis ci this Paragraph 8 or
any exercise by Mortgagee of its rights under this Paragraph 8§ prevent any default from
constituting a Default. Mortgagee, in making any payment authorized by this Paragraph 8 (a)
relating to Taxes, may do so according to any bill, statement or estimate, without inauiry inte the
validity of any tax, assessment, sale, forfeiture, tax lien or title or claim; (b} for flie-purchase,
discharge, compromise or settlement of any lien, may do so without inquiry as to the-validity or
amount of any claim for lien which may be asserted; or (c) in connection with the compietion of
the construction, furnishing or equipping of the Development or the rental, operation, management
or payment of operating costs and expenses of the Development, may do so in such amounts and
to such persons as Mortgagee may deem appropriate, subject to the terms and conditions of the
Loan Agreement. Nothing contained in this Mortgage shall be construed to require Mortgagee to
advance or expend monies for any purpose mentioned in this Paragraph 8.
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9, Security Agreement.

Mortgagor and Mortgagee agree that this Mortgage shall constitute a security agreement
within the meaning of the Code with respect to (i) any and all sums at any time on deposit for the
benefit of, or held by, Mortgagee (whether deposited by or on behalf of Mortgagor or anyone else)
pursuant to any of the provisions of this Mortgage and (ii) any personal property included in the
granting clauses of this Mortgage that may not be deemed to be affixed to the Development or that
may not constitute a “fixture” within the meaning of Section 9-102(a)(41) of the Code, and all
replacements, additions to and proceeds of such property (all of such property, the replacements,
substitutions and additions to it and the proceeds of it are sometimes collectively referred to in this
Mortgage =5 the “Collateral’”). Mortgagor grants a security interest in and to the Collateral to
Mortgagee, and assigns all of its rights, title and interest in it to Mortgagee to secure payment of
the Secured [rdebtedness. To the extent permitted by applicable law and in accordance with the
provisions set firth_helow, the security interests created by this Paragraph 9 are specifically
intended to cover and include all of the Leases and the rents due under them, including, without
limitation, all extensiors, amendments, renewals or replacement of them, together with all of the
rights, title and interest of Martgagor, as lessor under the Leases. Such rights, title and interest
shall include, without limitatizn, the present and continuing right to (i) make claim for, (ii) bring
actions and proceedings for the ertoreement of, and (iii) collect, receive and receipt for any and
all of, the rents, income, revenues, issues, profits, monies payable as damages, monies payable in
place of the rent, monies payable as the purchase price of the Development or any part of any of
the foregoing, and all awards and other cizims for money and other sums of money payable or
receivable under any of the Leases or with respect to the Development and (iv) the right to do any
and all things that Mortgagor or any lessor is or may become entitled to do under the Leases. All
of the terms, provisions, conditions and agreements coutained in this Mortgage pertain and apply
to the Collateral as fully and to the same extent as.iccany other property comprising the
Development; the following provisions of this Paragrapn 2.shall be in addition to, and shall not
limit the applicability of any other provision of, this Mortgage:

A, The terms and provisions contained in this 2arzgraph 9 shall, unless the
context otherwise requires, have the meanings and be construedis provided in the Code;

B.  Mortgagor (the “Debtor,” as that term is used in the Cod) is.and will be the
true and lawful owner of the Collateral, subject to no liens, charges or encuniprances other
than the lien of this Mortgage and the Permitted Exceptions;

C. The Collateral is to be used by Mortgagor solely for business purposes;

D. The Collateral will be kept at the Development, and, except for obsolete
Collateral, will not be removed from the Development withéut the consent of Mortgagee
(the “Secured Party,” as that term is used in the Code). The Collateral may be affixed to
the Real Estate but shall not be affixed to any other real estate;

E. The only person or entity presently having any security interest in the

Development and the Collateral is Mortgagee and the holders of other liens approved as
Permitted Exceptions;
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F. No financing statement (other than financing statements (i) showing
Mortgagee as the secured party, or (ii) with respect to liens or encumbrances, if any,
resulting from the Permitted Exceptions covering any of the Collateral or any proceeds of
it} 1s on file in any public office except pursuant to this Mortgage. Mortgagor shall, at its
own cost and expense, (i) upon demand, furnish to Mortgagee such further information,
(i) execute and deliver to Mortgagee such financing statements and other documents, in
form satisfactory to Mortgagee and (iii) do all such acts and things, all as Mortgagee may
at any time and from time to time request, or as may be necessary or appropriate, in the
discretion of Mortgagee, to establish and maintain a perfected security interest in the
Collateral as security for the Secured Indebtedness, subject to no other liens or
encuimbrances except the Permitted Exceptions. Mortgagor shall pay the cost of filing or
recording such financing statements or other documents and this Mortgage in all public
offices wierever filing or recording is deemed by Mortgagee to be necessary or desirable;

G. {"non the occurrence and continuance of a Default, Mortgagee shall have
the remedies of a secured party under the Code, including, without limitation, the right to
take immediate and evclusive possession of the Collateral or any part of it, and for that
purpose may, so far a5 Mlortgagor can give authority for such actions, with or without
judicial process, enter (if tins can be done without breach of the peace) upon any place
where the Collateral or any pzii,of it may be situated and remove it (provided that if the
Collateral 1s affixed to real estaie, siach removal shall be subject to the conditions stated in
the Code); and Mortgagee shall bé entitled to hold, maintain, preserve and prepare the
Collateral for sale until disposed of, ¢r may propose to retain the Collateral subject to
Mortgagor’s right of redemption in satisiaccion of Mortgagor’s obligations, as provided in
the Code. Mortgagee may (i) render the Collateral unusable without removal, (ii) dispose
of the Collateral on the Development or (iii) ‘equive Mortgagor to make it available to
Mortgagee for its possession at a place to be desigrated by Mortgagee that is reasonably
convenient to both parties. Mortgagee will give Mortgagor at least ten (10) days notice of
the time and place of any public sale of the Collateral or v£ tlie time after which any private
sale or any other intended disposition of it is made. The requniernents of reasonable notice
shall be met if such notice is mailed, by certified United Statcs mail or its equivalent,
postage prepaid, to the address of Mortgagor set forth in Exhibit B hiereof at least ten (10)
days before the time of the sale or disposition. Mortgagee may buy the Collateral at any
public sale and, if the Collateral is of a type customarily sold in a recoguized market or is
of a type that is the subject of widely distributed standard price quotations; riay buy it at
any private sale. Any such sale may be held as part of and in conjunction with any
foreclosure sale of the Development; and the Development, including the Collateral, may
be sold as one lot if Mortgagee so elects. The net proceeds realized upon any such
disposition, after deduction for the expenses of retaking, holding, preparing for sale, selling
or the like and thé legal expenses and reasonable attorneys’ fees incurred by Mortgagee,
shall be applied against the Secured Indebtedness in such order or manner as Mortgagee
may elect. Mortgagee will account to Mortgagor for any surplus realized on such
disposition; and
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H.  This Mortgage is intended to be a financing statement within the purview
of the Code with respect to both the Collateral and the other property described in this
Mortgage that are or may become fixtures relating to the Development. The addresses of
Mortgagor (Debtor) and Mortgagee (Secured Party) are set forth in this Mortgage. This
Mortgage is to be filed for record with the Recorder of Deeds of the county in which the
Development is located. Mortgagor is the record owner of the Real Estate.

10. Limitations on Sale, Assicnments, Transfers, Encumbrances and Control.

A, Mortgagor recognizes that in determining whether or not to make the Loan,
Mortgagee ‘vvaluated the background and experience of Mortgagor in owning and operating
property such-as the Development, found them acceptable and relied and continues to rely upon
them as the means of maintaining the value of the Development, which is Mortgagee’s primary
security for theiNeie. Mortgagor 1s experienced in borrowing money and owning and operating
property such as the Development, has been ably represented by a licensed attorney at law in the
negotiation and docume«ntation of the Loan and bargained at arm’s length and without duress of
any kind for all of the terns and conditions of the Loan, including the provisions of this Paragraph
10. Mortgagor recognizes thiat Mortgagee is entitled to keep its loan portfolio at current interest
rates by, among other things, making new loans at such rates. Mortgagor further recognizes that
any further financing placed upon the Development, other than the Loan, the FFB Loan, the
Construction Loan and the Junior Loatis 1) could divert funds that would otherwise be used to pay
the Secured Indebtedness, (ii) could resiit in acceleration and foreclosure of such further
encumbrance, which would force Mortgagee ‘o teke measures and incur expenses to protect its
security under this Mortgage and in the Loan Docunients, (iii) would detract from the value of the
Development should Mortgagee come into possesston of it with the intention of selling it and (iv)
would impair Mortgagee’s right to accept a deed in licuof foreclosure, because a foreclosure by
Mortgagee would be necessary to clear the title to the Develepment.

In accordance with the foregoing and for the purposes of (1) protecting Mortgagee’s
security for the repayment of the Loan, the value of the Development, the payment of the Secured
Indebtedness and performance of Mortgagor’s obligations under the Locii Documents; (ii) giving
Mortgagee the full benefit of its bargain and contract with Mortgagor; and (iii) keeping the
Development free of subordinate financing liens other than the Permitted Exc ptions, Mortgagor
agrees that if this Paragraph 10 is deemed a restraint on alienation, it is a Tsasonable one.
Mortgagor shall not, without the prior written consent of Mortgagee, create, effcct; sonsent to,
suffer or permit any “Prohibited Transfer” (as hereinafter defined). A “Prohibited Transles” shall
include any sale or other conveyance, transfer, lease or sublease, mortgage, refinancing,
assignment, pledge, grant of a security interest, grant of any easement, license or right-of-way
affecting the Development, any hypothecation or other encumbrance of the Development, any
interest in the Development, or any interest in Mortgagor’s interest in the Development, or any
interest in Mortgagor, in each case whether any such Prohibited Transfer is effected directly,
indirectly, voluntarily or involuntarily, by operation of law or otherwise. However, Mortgagor
may, without the prior written approval of Mortgagee:
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(1} grant easements, licenses or rights-of-way over, under or upon the
Development, so long as such easements, licenses or rights-of-way do not diminish
the value or usefulness of the Development;

(i)  when and to the extent authorized by law, lease the Development,
or a portion of it, to a third party for the purposes of operating it; any such lease
shall be subject to all of the terms, provisions and limitations of this Mortgage
relating to the Development;

(iii)  sell or exchange any portion of the Real Estate not required for the
Development, provided that the proceeds derived by Mortgagor from the sale of
any such Real Estate shall be, at the option of Mortgagee, paid over to Mortgagee
and applied by Mortgagee to reduce the Secured Indebtedness;

fiv)  sell, transfer or exchange any of the ownership interests of
Mortgagor hat does not have a management interest or which does not have control
over the Mortgagor, including the substitution, withdrawal, removal or replacement
of the Limited” Partner of Mortgagor pursuant to the terms of the Partnership
Agreement.

Mortgagee’s written appioval as required in this Subparagraph 10(A) shall be
granted, conditioned or withheld as'i/iortgagee alone shall determine. The burden of proof
concerning reasonableness or delay sheil b on Mortgagor.

B. In addition to the matters set forth above, any sale, conveyance, assignment,
pledge, hypothecation or other transfer of all or any part of:

) any right to manage or receive the reats and profits from the
Development; or

(ii) any general partnership, managing member, stock ownership
interest or other interest in an entity or person comprising Mortgagor or other
Borrowing Parties (other than Mortgagor’s non-managing, non-con‘rolling limited
partners); except (i) for a sale or transfer of any non-managing, nur-controlling
interest in such entity, (ii) the removal of the General Partner for cause in
accordance with Mortgagor’s Partnership Agreement, provided Mortgagor sends
Mortgagee prior written notice of such removal; further provided that Mortgagor
shall obtain the prior written consent of Mortgagee to any replacement general
partner appointed in accordance with the Partnership Agreement, which consent
shall not be unreasonably withheld, provided (and notwithstanding the foregoing)
that Limited Partner or an entity owned or controlled by, or under commeon control
with the Limited Partner may act as a temporary replacement general partner during
any interim period between removal of the General Partner and approval of a
permanent replacement General Partner by Mortgagee, provided, however, that (x)
any such interim period shall not exceed ninety (90) days and (y) a new guarantor

Tunior Mortgage, Security Apreement and Assignment of Rents and Leases (AHS Loan) 19



2412223048 Page: 21 of 44

UNOFFICIAL COPY

AHS - 11903

satisfactory to the Mortgagee is provided, if necessary, and such guarantor assumes
the obligations of the guarantor under the Guaranty in favor of Mortgagee.

shall be deemed a sale, conveyance, assignment, hypothecation or other transfer for
the purposes of the restrictions imposed by the foregoing subparagraph 10(a).
Furthermore, Mortgagor shall not, without the prior written consent of Mortgagee, permit
the transfer of “control” of the Development to any other person or legal entity. For the
purposes of the foregoing sentence, the term “control” shall mean the power to direct or
cause the direction of the management and policies of the Development by the voting of
securities or by contract.

Notwithstanding anything in this Mortgage to the contrary, Mortgagor shall have
the nglit, subject to Mortgagee’s prior written approval, which shall not be unreasonably
withheld; te sell the Development and assign this Mortgage and Mortgagor’s right, title
and interest ‘nhe other Loan Documents to another owner-mortgagor of the Development,
In the event of 2'sule or other transfer of the Development, all of the duties, obligations,
undertakings and nabilities of Mortgagor or other transferor (the “Transferor”) under the
terms of this Mortgageshail thereafter cease and terminate as to the Transferor, except as
to any acts or omissions o1 obligations to be paid or performed by the Transferor that
occurred or arose prior to suchsale or transfer. As a condition precedent to the termination
of the liability of the Transferor nnder this Mortgage, the transferee of the Development (a
“New Mortgagor”™), as a condition‘j recedent to its admission as a New Mortgagor, shall
assume in writing, on the same terms aid conditions as apply to the Transferor, all of the
duties and obligations of the Transferor arisinig under this Mortgage from and after the date
of such sale or transfer. Such assumption shxil be in form and substance acceptable to the
Mortgagee. Any such New Mortgagor shall not.os obligated with respect to matters or
events that occur or arise before its admission «s/a New Mortgagor. The assumption
transaction.and any documents pertaining to it deemed recessary by Mortgagee shall be in
form and substance satisfactory to Mortgagee.

The provisions of this Paragraph 10 shall not apply to (i) the 1ic is of or security interests
created by the Loan, the FFB Loan, the Construction Loan, nor the liens ef tae Junior Loans and
their respective restrictive agreements during the term of such loans, (ii) the licn ¢f current taxes
and assessments not yet due or payable, (iii) liens or encumbrances specifically-peimitted by, or
contested in accordance with, the terms of this Mortgage, (iv) residential leases of mdividual Units
of the Development entered into in the ordinary course of business, if such leases have begwentered
into in conformity with the Regulatory Agreement, (v) Permitted Exceptions. If Mortgagee
consents to a transfer that, without such consent, would be a Prohibited Transfer, as a condition to
such consent, the transferee must have obtained the approval of HUD (so0-called “2530 clearance™)
and shall assume, in writing, each and every of*the Loan Documents and each and every of the
obligations under them that are to be performed and observed by Mortgagor. The foregoing
assumption shall be accomplished with such documentation as may be reasonably required by
Mortgagee and shall, if required by Mortgagee, be in recordable form. Any consent by Mortgagee
or any waiver of any condition or Default under this Paragraph 10 shall not constitute a consent
to, or waiver of, any right, remedy or power of Mortgagee upon a subsequent Default. Mortgagor
acknowledges that any agreements, liens or encumbrances created in violation of the provisions of
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this Paragraph 10 shall, at the option of Mortgagee, constitute a Default, and be voidable, and if
Mortgagee exercises its option to void such agreement, lien or encumbrance, it shall be void ab
initio and be of no further force or effect; to the extent the provisions of this Paragraph 10 conflict
with or are inconsistent with similar provisions of the Note or any of the other Loan Documents,
the provisions of this Paragraph 10 shall govern and control.

10A. Acknowledgment of Secured Indebtedness,

Mortgagor, within five (5) business days from the receipt of written notice from Mortgagee,
shall furnish to Mortgagee a written statement, duly acknowledged, of the amount advanced to it
which is szeured by this Mortgage, and the amount due to Mortgagee in order to release this
Mortgage, anc whether any offsets or defenses exist against the Secured Indebtedness.

10B. Assionment of Rents and Leases.

As additional secutity for the payment of the Note, and for the faithful performance of the
terms and conditions ol this Mortgage, Mortgagor assigns to Mortgagee all of its right, title and
interest as landlord in all current and future leases of the Development (the "Leases") and to any
rents due and Mortgagor's rights ir-all security deposits (held by Mortgagor) under the Leases (the
"Assignment"). Notwithstanding anytiiing in this Mortgage to the contrary, so long as there exists
no Default, Mortgagor shall have the rig'it o sollect all rents, security deposits, income and profits
from the Development and to retain, use aud enjoy them.

Nothing in this Mortgage or any of the otties Loan Documents shall be construed to obligate
Mortgagee, expressly or by implication, to perform ady.of the covenants of any landlord under any
of the Leases (except and until Mortgagee exercises its righ*s to enter onto and take possession of
the Development through foreclosure, deed in lieu of foreclosure or otherwise), or to pay any sum
of money or damages that the Leases require the landlord to pay., Mortgagor agrees to perform
and pay each and all of such covenants and payments.

From and after a Default, Mortgagee, in addition to the remedics set forth in Paragraph
11 hereof, is vested with full power to use all measures, legal and equitable, it deems necessary or
proper to enforce this Assignment and to collect the rents, income and profits ussigned under this
Mortgage. Such power shall include the right of Mortgagee or its designee o zuter upon the
Development, or any part of it, with power to eject or dispossess tenants, subject to applicable law,
and fo rent or lease any portion of the Development on any terms approved by Morigagee, and
take possession of all or any part of the Development together with all personal property, Tixtures,
documents, books, records, papers and accounts of Mortgagor relating to it, and to exclude
Mortgagor, its agents, and servants, wholly from it. Mortgagor grants full power and authority to
Mortgagee to exercise all rights, privileges and powers granted by this Assignment at any and all
times from and after such Default, with full power to use and apply all of the rents and other income
granted by this Assignment to the payment of the costs of managing and operating the
Development and of any indebtedness or liability of Mortgagor to Mortgagee. Such costs shall
include, but are not limited to, the payment of taxes, special assessments, insurance premiums,
damage claims, the costs of maintaining, repairing, rebuilding and restoring the Development or
of making it rentable, reasonable attorneys' fees incurred in connection with the enforcement of
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this Mortgage, and of principal and interest payments due from Mortgagor to Mortgagee on the
Note and the Mortgage, all in such order as Mortgagee may determine. Mortgagee shall be under
no obligation to exercise or prosecute any of the rights or claims assigned to it under this
Paragraph 10B or to perform or carry out any of the obligations of the landlord under any of the
Leases, and Mortgagee does not assume any of the liabilities in connection with or arising or
growing out of the covenants and agreements of Mortgagor in the Leases until Mortgagee
forecloses the Mortgage, or acquires title to the Development through deed in lieu of foreclosure,
and takes physical possession of the Development. Mortgagor agrees to indemnify Mortgagee and
to hold it harmless from any liability, loss or damage, including, without limitation, reasonable
attorneys' fees, that Mortgagee may incur under the Leases or by reason of this Assignment and
from any and.all claims and demands whatsoever that may be asserted against Mortgagee by reason
of any alleged obligations or undertakings on its part to perform or discharge any of the terms,
covenants or egriements contained in any of the Leases. Mortgagee shall not be responsible for
the control, careymunagement or repair of the Development, or parts of it, nor shall Mortgagee be
liable for the performance of any of the terms and conditions of any of the Leases, or for any waste
of the Development by aiy tenant under any of the Leases or by any other person, or for any
dangerous or defective condition of the Development or for any negligence in the management,
upkeep, repair or control of the Lievelopment resulting in loss or injury or death to any lessee,
licensee, employee or stranger un‘il such time as Mortgagee forecloses the Mortgage and takes
physical possession of the Developiozit. Mortgagee shall be responsible and liable only for its
own actions or omissions occurring arie: snch foreclosure and possession.

11. Defaults.

An event of default (individually, a “Defauit’’) chall be deemed to have occurred and exist
if one or more of the following events occurs, and is not cared within any applicable cure or grace
period:

A, Mortgagor fails to pay any installment ot irierest or principal on the Note
within fen (10) days of the date such payment is due (inciuding any prepayment by
acceleration or otherwise) or Mortgagor fails to pay any other auouzit due pursuant to this
Mortgage or any of the other Loan Documents as and when such amounts become due and
payable subject to any applicable cure period in the Loan Documents;

B. Any other event of default occurs under any of the Loan Docurients (as set
forth and defined in such Loan Document) that is not cured as provided in-srch Loan
Document; however, for non-monetary defaults under the Loan Documents, where a grace
or cure period is not otherwise provided or prohibited, Mortgagor shall have thirty (30)
days after written notice of such default to cure such defaults, or such other period as
Mortgagee may permit in writing, in its sole discretion; however, if such default is
incapable of being cured within such thirty (30) days, Mortgagor shall have up to one
hundred twenty (120) additional days to cure such default, in the sole discretion of
Mortgagee, so long as (i) that cure is commenced within such thirty (30) day period, (i1)
Mortgagor continues to diligently pursue such cure in good faith and (iii) Mortgagee’s
security for the Loan is not, in the sole judgment of Mortgagee, impaired as a result of the
existence of such default;
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C. Mortgagor, the other Borrowing Parties or Guarantor fail to comply with,
keep or perform any of its respective terms, obligations, agreements, undertakings,
covenants, conditions or warranties under the terms of this Mortgage, the Note, the Loan
Agreement, the other Loan Documents, or any of them, or any other document or
instrument executed and delivered by Mortgagor, the other Borrowing Parties or Guarantor
in connection with the Loan and such failure continues after required notice, if any, and
the expiration of any applicable grace or cure period. If such failure (i) is a failure to keep
or perform any of Mortgagor’s, the other Borrowing Parties’ or any Guarantor’s respective
non-monetary obligations, agreements, undertakings, covenants or conditions under this
Mortgage, (i1) continues for thirty (30) days after written notice of it to Mortgagor the other
Bomewing Parties or Guarantor, as the case may be, and (1i1) is incapable of being cured
withio-such thirty (30) days, then Mortgagor, any of the other Borrowing Parties or
Guararior, as the case may be, shall have up to one hundred twenty (120) additional days
to cure stch default so long as Mortgagor, the other Borrowing Parties or Guarantor, as the
case may be, (i)\hegins such cure within the thirty (30) day period, (ii) Mortgagor, any of
the other Borrowing Parties or Guarantor, as the case may be, continues to diligently pursue
such cure in goud faith and (i1) Mortgagee’s security for the Loan is not, in the sole
judgment of Mortgage<, impaired as a result of the existence of such failure. Upon the
expiration of such thirty (35) day or one hundred twenty (120) day period, as applicable, a
Default shall exist;

D. Mortgagor fails to ¢4 uply with (or to bond or indemnify Mortgagee to its
satisfaction with regard to) any requireinent of any governmental authority having
jurisdiction over the Development (incivding, without limitation, compliance with all
applicable zoning (or is legally non-conformuig if applicable), building, health, fire, flood,
and environmental laws, statutes, orders, rules; regnlations and ordinances) within thirty
(30) days after Mortgagor has notice of such requirement, or earlier if required by such
governmental authority;

E. If any representation, warranty, covenant, or ¢tatement made by or on behalf
of Mortgagor, the other Borrowing Parties or guarantor, as-i'ic case may be, in the
Mortgage, in any other Loan Document, or in any other document m 1astrument furnished
in connection with, pertaining to, or evidencing or securing the Loan shall prove, in
Mortgagee’s reasonable judgment, to be false or misleading in any materiai aiverse respect
when made or deemed remade;

F. The occurrence of a Prohibited Transfer;

G. If:
-]

(1) Mortgagor, any of the other Borrowing Parties or Guarantor files
either a voluntary petition in bankruptcy or for arrangement, reorganization or other
relief under any chapter of the federal Bankruptcy Code or any similar law, state or
federal, now or hereafter in effect; or admits or files an answer or other pleading in
any proceeding admitting insolvency, bankruptcy, or inability to pay its debts as
they mature; or is adjudicated bankrupt or shall have an order for relief entered in

Junior Mortgage, Security Agreement and Assignment of Rents and Leases {AHS Loan) 23



2412223048 Page: 25 of 44

UNOFFICIAL COPY

AHS - 11903

respect of such party by any bankruptcy court; or makes an assignment for the
benefit of creditors or admits in writing its inability to pay its debts generally as
they become due or consents to the appointment to a custodian, receiver or trustee
or liquidator of all or the major part of its property or the Development;

(i)  within sixty (60) days after the filing against any of Mortgagor any
of the other Borrowing Parties, or Guarantor of any involuntary proceeding under
the federal Bankruptcy Code or similar law, state or federal, now or hercafter in
effect, such proceedings have not been dismissed;

(it}  all or a substantial part of the assets of any of Mortgagor, any of the
other Borrowing Parties, or Guarantor are attached, seized, subjected to a writ or
distress warrant, or are levied upon, and such attachment, seizure, writ, warrant or
levy'is not vacated within sixty (60) days; or any order appointing a custodian,
rece.ver trustee or liquidator of any of Mortgagor, any of the other Berrowing
Parties oz Cuarantor on all or a major part of any of their respective property or the
Developiient is not vacated within sixty (60) days; or

(iv)  Mortgagee deems itself insecure in its reasonable discretion, in good
faith, by reason of e cecurrence of an adverse change in the financial condition
of any of Mortgagor, auy o the other Borrowing Parties, Guarantor, or otherwise,
which change, in Mortgage<™s reasonable judgment, may affect the ability of any
of them to perform their respeciive obligations under this Mortgage and the other
Loan Documents;

H. Mortgagor fails to deposit, within..he time period specified, or if no time
period is specified, within ten (10) days upon receipt of Mortgagee’s written request, funds
or other security required by Mortgagee as mortgagee nndar the Mortgage or pursuant to
the Loan Agreement, the Regulatory Agreement or any cther of the Loan Documents;

L Mortgagor any of the other Borrowing Parties, ci-Guarantor, as the case
may be (i) commits a breach or defaults under any contract or agreeraent with a third party
in connection with the operation, construction, or maintenance of the 'Deyelopment, (i1)
such breach or default is not cured within the applicable grace or cure perjod. if any, and
(iii) such breach or default, if uncured, materially and adversely affects the value of the
Development or Mortgagor’s, any of the other Borrowing Parties’, or Cudrantor’s
performance of its obligations under the Mortgage, the Note, the other Loan Docuinents or
any of the Leases; however, if (x) the continued operation or safety of the Development,
or {y) the priority, enforceability, or validity of the Mortgage or the lien of the Mortgage
or any other security* granted by Mortgagor to Mortgagee under the Loan Documents or (z)
the value of any of the Development is immediately threatened or jeopardized, in
Mortgagee’s reasonable judgment, by reason of such breach or default, Mortgagor, any of
the other Borrowing Parties, or Guarantor, as the case may be, shall not be entitled to such
grace or cure period and a Default shall be deemed to have immediately occurred,
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J. The dissolution of any of the Mortgagor, any Guarantor or any of the other
Borrowing Parties, other than an involuntary dissolution by a Secretary of State, which
dissolution is corrected promptly within five (5) business days of discovery thereof and
such entity is thereby returned to good standing, shall not be considered a Default under
this Mortgage or a default under the other Loan Documents unless there is already a Default
under this Mortgage or unless, within ninety (90) days of such dissolution, Mortgagor does
not provide Mortgagee with a substitute acceptable in Mortgagee’s reasonable discretion;

K. There exists or comes to exist any pending or threatened litigation,
proceedings, or judgments pertaining to, invelving, or which may have an adverse effect
on.{i) the Development or its construction, operation, or maintenance, (ii) the interest of
the Mertgagor, any Guarantor, or any of the other Borrowing Parties in the Development,
or (1i1) Mortgagor’s ability to pay the Loan or (iv) Mortgagor’s, any of the other Borrowing
Parties’ a¢ 2av Guarantor’s ability to perform their respective obligations under the Loan
Documents;

L. Auny of Mortgagor, any of the other Borrowing Parties or any Guarantor fail
to execute, within five{3; business days after presentation, all documents that Mortgagee,
in its sole discretion, deems nesessary to correct any typographical or clerical errors in the
Note, any other Loan Docuinzit or any other document delivered or to be delivered in
connection with the Loan;

M. Failure to comply with the £.ct, the Rules, the Affordable Housing Act, the
Affordable Housing Rules (all as the sarie may be amended and supplemented from time
to time), or any other rules, policies and proceduvres and regulations duly promulgated from
time to time by Mortgagee, within thirty (30) days-afer Mortgagee gives Mortgagor notice
of such failure; provided, however, that if any such friilure is not reasonably curable despite
Mortgagor’s diligent efforts to cure it within such thirty (30) days, Mortgagor shall have
one hundred twenty (120) additional days to cure such {aiiure so long as (i) that cure is
commernced within such thirty (30) day period, (ii) Morigager continues to diligently
pursue such cure in good faith and (iii) Mortgagee’s security foriiie Loan is not, in the sole
judgment of Mortgagee, impaired as a result of the existence of such failure; provided,
however, that in no event shall Mortgagor have more than one hundred twenty (120}
additional days to cure such failure;

N. A default has occurred, beyond any applicable notice and cure pravisions,
under any other loan or grant made to Mortgagor by Mortgagee, or any other party.,
Notwithstanding the foregeing, defaults under any loan or grant made to Mortgagor by a
party other than Mortgagee shall not result in a default hereunder provided Mortgagor
continues to make payment to Mortgagee as required by the Note.

The Mortgagee hereby agrees that any cure made or tendered by the Limited Partner shall
be accepted or rejected by the Mortgagee on the same basis and within the same time periods as if
such cure were made or tendered by the Mortgagor and if such default is cured by Limited Partner,
such cure shall be deemed to be a cure by the Mortgagor.
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12.  Remedies. If a Default occurs and continues beyond any applicable cure period,
Mortgagee is authorized and empowered, at its option and without affecting the lien created by
this Mortgage or its priority, or any other right of Mortgagee under this Mortgage, to declare,
without further notice, all Secured Indebtedness to be timmediately due and payable with interest
on it at the Default Rate, whether or not such Default is thereafter remedied by Mortgagor, and
Mortgagee may immediately proceed to foreclose this Mortgage and to exercise any right, power
or remedy provided by this Mortgage, the Note or any other Loan Document, or that Mortgagee
may have at law or in equity. Mortgagee, in its sole and absclute discretion, may apply funds in
any account held by Mortgagee, including, but not limited to the Residual Receipts Account, to
the Secured Indebtedness. At any time after the occurrence of a Default, and so long as such
Default is centinuing, Mortgagee, in its sole discretion, may (i) notify any person obligated to
Mortgagor under or with respect to any contract for sale or any contract for construction affecting
or related to the Development, of the existence of a Default, (1i) require that performance of any
such contract be'mude directly to the Mortgagee at Mortgagor’s expense and (iii) advance such
sums as are necessaty-or appropriate to satisfy Mortgagor’s obligations under such contract.
Mortgagor agrees to ccoperate with Mortgagee in all ways reasonably requested by Mortgagee
(including the giving o any notices requested by Mortgagee or joining in any notices given by
Mortgagee) to accomplish the forcgoing provisions of this Paragraph 12, and grants to Mortgagee
or Mortgagee’s designee a securify wterest in its rights under such contracts for the purpose of
securing all of the Secured Indebtedress and Mortgagor’s obligations secured by this Mortgage
and the other Loan Documents. The graniing of a grace or cure period in this Mortgage and the
granting of a grace or cure period with respcct to the same matters in any other Loan Document
shall not be construed to have the effect of externding or replicating the grace or cure period relating
to such matters.

13.  Foreclosure. Upon the occurrence and ceatinvance of a Default, beyond any
applicable cure period, Mortgagee shall have the right to foreclose the lien of this Mortgage in
accordance with the laws of the State of Illinois and to exercise any other remedies of Mortgagee
that are provided in the Note, this Mortgage or any of the other Luari)ocuments, or that Mortgagee
may have at law, at equity or otherwise. In any suit to foreclose tue Jien.of this Mortgage, there
shall be allowed and included as additional Secured Indebtedness iu the decree of sale all
expenditures and expenses that may be paid or incurred by or on beheli of Mortgagee for
reasonable attorneys’ fees (to the extent permitted by applicable law), appraisers’ 1zes, outlays for
documentary and expert evidence, stenographer’s charges, publication costs and-cosie {which may
be estimated as to items to be expended after entry of the decree) of procuring all such ahstracts of
title, title searches and examinations, title insurance policies, and similar data and assuraiage with
respect to title as Mortgagee may reasonably deem necessary either to prosecute such suit or to
evidence to bidders at sales that may be had pursuant to such decree the true condition of the fitle
to or the value of the Development. All expenditures and expenses of the nature mentioned in this
Paragraph 13, and such other expenses and fees as may be incurred in the protection of the
Development, the rents and income from it and the maintenance of the lien of this Mortgage,
including the fees of any attorneys employed by Mortgagee in any litigation or proceedings
affecting this Mortgage, the Note or the Development, including probate and bankruptcy
proceedings, or in preparation of, the commencement or defense of any proceedings or threatened
suit or proceeding, or otherwtse, in dealing specifically with the Development, shall be so much
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additional Secured Indebtedness and shall be immediately due and payable by Mortgagor with
interest on such payments at the Default Rate until paid.

14.  Additional Rights upon Foreclosure. If any provision of this Mortgage restricts
Mortgagee’s rights under the Illinois Mortgage Foreclosure Law (735 ILCS 5/15-1101 et seq.) (the
“Foreclosure Law”), as amended from time to time, or this Mortgage otherwise does not grant
Mortgagee the full advantage, rights or remedies of the Foreclosure Law, Mortgagee shall be
vested with the rights, powers, and remedies of the Foreclosure Law to the full extent permitted
by law.

15 Certain Rights of the Holder of the Note. Upon any sale of the Development,
if the holder of the Note is a purchaser at such sale, it shall be entitled to use and apply all or any
portion of the Secured Indebtedness for or in settlement or payment of all or any portion of the
purchase price ef the nroperty purchased, and, in such case, this Mortgage, the Note and documents
evidencing expenditiies. secured by this Mortgage shall be presented to the person conducting the
sale in order that the arigiant of such indebtedness so used or applied may be credited as having
been paid.

16,  Right of Possessiou. Upon the occurrence or existence of a Default, and after the
expiration of any applicable cute period, Mortgagor shall, immediately upon demand of
Mortgagee, surrender to Mortgagee, and Mortgagee shall, to the extent not prohibited by
applicable law, be entitled to take actual possession of the Development or any part of it, personally
or by its agent or attorneys, and, in its discrition, may enter upon and take possession of the
Development and exclude the Mortgagor or the tien owner of the Development and any of their
agents or servants wholly from the Development, Wnether or not Mortgagee takes and maintains
possession of all or any part of the Development, togefie: with all documents, books, records,
papers and accounts of Mortgagor or the then owner of the Development relating to it, Mortgagee
may, on behalf of Mortgagor or such owner, or in its own name =s Mortgagee and under the powers
granted in this Mortgage:

A hold, operate, manage and control all or any pait of-ihe Development and
conduct the business of the Development, if any, either personally or by its agents, with
full power to use such measures, legal or equitable, as n its discretion may be deemed
proper or necessary to enforce the payment or security of the rents, issues, dipssits, profits
and avails of the Development, including, without limitation, actions for recevery of rent,
actions in forcible detainer and actions in distress for rent, all without notice to Matigagor;

B. notify any or all of the obligors under the Leases that the Leases have been
assigned to Mortgagee, and Mortgagee (in its name, in the name of Mortgagor or in both
names) may direct such obligors thereafter to make all payments due from them under the
Leases directly to Mortgagee;

C. cancel or terminate any Lease for any cause or on any ground that would
entitle Mortgagor to cancel it;
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D. elect to disaffirm any Lease made subsequent to this Mortgage without
Mortgagee’s prior written consent, as provided in this Mortgage;

E. extend or modify any then existing Leases and make new Leases of all or
any part of the Development, which extensions, modifications and new Leases may provide
for terms to expire, or for options to tenants to extend or renew terms to expire, beyond the
Maturity Date (as defined in the Note) and the issuance of a deed or deeds to a purchaser
or purchasers at a foreclosure sale. It is understood and agreed that any such Leases, and
the options or other such provisions contained in them, shall be binding upon Mortgagor,
all persons or entities whose interests in the Development are subject to the lien of the
Meitgage, and the purchaser or purchasers at any foreclosure sale, notwithstanding any
redemption from sale, discharge of the Secured Indebtedness, satisfaction of any
foreclasuie decree, or issuance of any certificate of sale or deed to any such purchaser;

F. miake all necessary or proper repairs, decorations, renewals, replacements,
alterations, addi‘toas, betterments and Improvements in connection with the Development
as may seem judicious-to Mortgagee, to insure and reinsure the Development and all risks
incidental to Mortgagee’s possession, operation and management of it, and to receive all
rents, issues, deposits, profits end avails from it; and

G. apply the net incumz, after allowing a reasonable fee for the collection of
such income and for the manageirent of the Development, to the payment of Taxes,
insurance premiums and other charges applicable to the Development or to reduce the
Secured Indebtedness, in such order and manner as Mortgagee shall elect.

Nothing contained in this Mortgage shall be ceustrued as constituting Mortgagee as a
mortgagee-in-possession in the absence of the actual taking of possession of the Development.

17.  Receiver. Upon the occurrence and continuarce. of a Default, beyond any
applicable cure period, Mortgagee may apply to any court of cetnpstent jurisdiction for the
appointment of a receiver for the Development. Such appointment may be‘made either before or
after sale, upon notice, if any, required by applicable law, without regaid to the solvency or
insolvency of Mortgagor at the time of application for such receiver, and withovt reyard to the then
value of the Development or whether or not it is then occupied as a homestead,; viericagee or any
of its employees or agents may be appoeinted as such receiver. Such receiver shall have-the power
to collect the rents, issues and profits of the Development during the pendency of such foiéelosure
suit and, in case of a sale and deficiency, during the full statutory period of redemption, if any,
whether there is a redemption or not, as well as during any further times when Mortgagor, except
for the intervention of such receiver, would be entitled to collection of such rents, issues and
profits;*such receiver shall also have all other powers that may be necessary or are usual in such
cases for the protection, possession, contrel, management and operation of the Development
during the whole of such period. The court may, from time to time, authorize the receiver to apply
the net income from the Development in payment, in whole or in part, of: (a) the Secured
Indebtedness or the indebtedness secured by a decree foreclosing this Mortgage, or any tax, special
assessment or other lien that may be or become superior to the lien of this Mortgage or of such

Junior Mortgage, Security Agreement and Assignment of Rents and Leases (AHS Loan) 28



2412223048 Page: 30 of 44

UNOFFICIAL COPY

AHS - 11903

decree, provided that such application‘is made prior to the foreclosure sale; or (b) the deficiency,
in case of a sale and deficiency.

18.  Proceeds of Sale. The proceeds of any sale of the Development shall be distributed
and applied in the following order of priority: first, on account of all costs and expenses incident
to the foreclosure proceedings, including all such items mentioned in Paragraph 12 hereof, or
incident to any sale under Paragraph 13 hereof, including, but not limited to, the expenses of sale,
the reasonable attorneys’ fees of Mortgagee (to the extent not prohibited by applicable law), the
actual cost of providing, recording, mailing and posting notice, the cost of any search or other
evidence of title procedures in connection with such foreclosure and sale and any transfer tax on
any deed o1 conveyance; second, all other items that, under the terms of this Mortgage, constitute
Secured Indektedness in addition to that evidenced by the Note, with interest on such items as
provided in this Mortgage; third, to interest remaining unpaid upon the Note, including interest, if
any, at the Default Rate; fourth, to the principal remaining unpaid upon the Note; and fifth, the
payment of surplus,if 22y, to any person or entity that may be lawfully entitled to receive it.

19.  Insurance During Foreclosure. In the event of an insured loss after the right to
foreclose has accrued under 15 vlortgage, the proceeds of any insurance policy, if not applied in
rebuilding or restoring the Develupment, as aforesaid, shall be applied in the same order and
manner as sale proceeds set forth i Faragraph 18 hereof. In the event of foreclosure of this
Mortgage, the mortgagee’s clause attached to each of the casualty insurance policies may be
cancelled and a new loss clause may be aitiched to each such casualty insurance policy making
the loss under such insurance policies payable (o the party acquiring the Development pursuant to
foreclosure or other sale; Mortgagee is authorized, without the consent of Mortgagor, to assign
any and all insurance policies to the purchaser at thesa'e to the extent assignable pursuant to such
policies, or to take such other steps as Mortgagee may deeiradvisable to cause the interest of such
purchaser to be protected by any of the insurance poiicies, in either case without credit or
allowance to Mortgagor for prepaid premiums on them.

20.  Waiver of Right of Redemption and Other Riguts. . To the fullest extent
permitted by law, Mortgagor: (i) agrees that it will not at any time insisi upon or plead, or in any
manner whatsoever claim or take any advantage of, any stay, exemption or extension law or any
so-called “Moratorium Law” now or at any time hereafter in force, (ii) agrees tkat 1t will not claim,
take or insist upon any benefit or advantage of or from any law now or hereafter ii forze providing
for the valuation or appraisement of the Development, or any part of it, prior to aryszle or sales
of it to be made pursuant to any provisions contained in this Mortgage, or to any decrec; jitdgment
or order of any court of competent jurisdiction; or after such sale or sales claim or exercise any
rights under any statute now or hereafter in force to redeem the property so sold, ot any part of it,
or relating to the marshaling of it, upon the foreclosure sale or other enforcement of this Mortgage;
and (iii) expressly waives any and all rights of reinstatement or redemption from sale under any
order or decree of foreclosure of this Mortgage on its own behalf, on behalf of all persons claiming
or having an interest (direct or indirect) by, through or under Mortgagor and on behalf of each and
every person acquiring any interest in or title to the Development subsequent to the date of this
Mortgage; it is the intent of this Mortgage that any and all such rights of reinstatement or
redemption of Mortgagor, and all other persons, are and shall be deemed to be waived to the fullest
extent permitted by applicable law. To the fullest extent permitted by law, Mortgagor agrees that
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it will not, by invoking or utilizing any applicable law or laws or otherwise, hinder, delay or impede
the exercise of any right, power or remedy granted or delegated to Mortgagee in this Mortgage or
otherwise, but will suffer and permit the exercise of every such right, power and remedy as though
no such law or laws have been made or enacted. Mortgagor expressly waives any right that it may
have to direct the order in which any of the Development shall be sold in the event of its sale
pursuant to this Mortgage.

21.  Rights Cumulative. Each right, power and remedy conferred upen Mortgagee in
this Mortgage is cumulative and in addition to every other right, power or remedy, express or
implied, now or hereafter provided by law or in equity, and each and every right, power and remedy
set forth in4tiis Mortgage or otherwise so existing may be exercised from time to time as often and
in such order-as may be deemed expedient to Mortgagee. The exercise of one right, power or
remedy shall 10t be a waiver of the right to exercise at the same time or thercafter any other right,
power or remedy: snd no delay or omission of Mortgagee in the exercise of any right, power or
remedy accruing urnder-this Mortgage or arising otherwise shall impair any such right, power or
remedy, or be construed t3 be a waiver of any Default or acquiescence in it. Except as otherwise
specifically required in this Martgage, notice of the exercise of any right, remedy or power granted
to Mortgagee by this Mortgag< s not required to be given.

22.  Successors and Assipus:

A. Holder of the Note. 1iis Mortgage and each and every agreement and other
provision of it shall be binding upon Mortgagor, and its successors and assigns (including,
without limitation, each and every record owaer from time to time of the Development or
any other person having an interest in it), and hall inure to the benefit of Mortgagee and
its successors and assigns. Wherever Mortgagee s referred to in this Mortgage, such
reference shall be deemed to include the holder from time to time of the Note, whether so
expressed or not; and each such holder shall have and enyoy all of the rights, privileges,
powers, options and benefits afforded by and under this Moirgage, and may enforce all and
every one of ifs terms and provisions as fully, to the same extext 2nd with the same effect
as if such holder were in this Mortgage by name specifically graznt=d such rights, privileges,
powers, options and benefits and designated Mortgagee.

B. Covenants Run With Land; Successor Owners. All of the covenants of this
Mortgage shall encumber the Development and be binding on any successorin-interest to
the obligations of the Mortgagor under this Mortgage until this Mortgage is teizesed or
foreclosed. If the ownership of the Development or any portion of it becomes vested in a
person or persons other than Mortgagor, Mortgagee may, without notice to Mortgagor, deal
with such successor or successors in interest to the Mortgagor with reference to this
Mortgage and the Secured Indebtedness in the same manner as with Mortgagor without in
any way releasing or discharging Mortgagor from its obligations under this Mortgage,
unless the Development has been assigned or otherwise transferred with Mortgagee’s
written consent pursuant to this Mortgage. Mortgagor shall give immediate written notice
to Mortgagee of any conveyance, transfer or change of ownership of the Development, but
nothing in this Paragraph 22.B shall vary or negate the provisions of Paragraph 10
hereof.
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23.  Effect of Extensions and Amendments. If the payment of the Secured
Indebtedness, or any part of it, is extended, modified or amended, or if any part of the security or
guaranties, if any, for it is released, all persons now or at any time hereafter liable for the Secured
Indebtedness, or interested in the Development, shall be held to assent to such extension,
modification, amendment or release, and their liability, and the lien of the Mortgage, and all of its
provisions, shall continue in full force and effect. Mortgagee expressly reserves the right of
recourse against all such persons, but only to the extent provided m Paragraph 45 hereof,
notwithstanding any such extension, variation or release. Any person or entity taking a junior
mortgage or other lien upon the Development, or any part of or any interest in it, shall take such
lien subjectia the rights of Mortgagee to amend, modify, extend or release the Note, this Mortgage
or any otner 1-0an Document, in each and every case without obtaining the consent of the holder
of such junior/iten and without the lien of this Mortgage losing its priority over the rights of any
such junior lien Ary such rights or actions of Mortgagee shall not negate the prohibition against
such secondary financing contained in this Mortgage or affect the obligation of any such junior

lien holder not to procecd with any action against either the Mortgagor, or the Development or
both.

24.  Leases and Rents, Tresent Assignment. As additional security for the repayment
of the Loan and for the faithful performance of the terms and conditions contained in the Loan
Documents, Mortgagor bargains, seiis tiansfers, assigns, conveys, sets over and delivers to
Mortgagee all of its rights, title and interes. a3 landlord in and to all Leases now existing, or that
may be executed by any landlord at any timee 1 the future, and all guaranties, amendments,
extensions and renewals of such Leases; Mortgagni agrees, represents and warrants to Mortgagee
as follows:

A. All Leases are and shall be subject to/th= criteria set forth in the Regulatory
Agreement. Except with respect to any lease for actual sccupancy of any dwelling Unit in
the Development entered into in the normal course of busircss and 1n conformity with the
Regulatory Agreement, Mortgagor shall not enter into, ainead, modify, extend, renew,
terminate, surrender or cancel any Lease in any respect without tie-prior written consent
of Mortgagee, which approval or consent shall not be unreasonably withheld or delayed;

B. Notwithstanding the present assignment of the rents-ans Teases and
guaranties, if any, so long as no Default has occurred or exists, Mortgager shall have a
license to collect all of the rents arising from the Leases, or their renewals. Allaents or
other sums secured by Mortgagor pursuant to the Leases and guaranties, if any, after a
Default shall be deemed to be held and maintained by Mortgagor in trust for the benefit of
Mortgagee;

k-]

C. At all times, Mortgagee or its agent shall have the right to verify the validity,
amount of or any other matter relating to any or all of the Leases, by mail, telephone,
telecopy or otherwise, in the name of Mortgagor, Mortgagee, a nominee of the Mortgagee
or any or all of such names;
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D.  Mortgagor shall inform Mortgagee, in writing, of any assertion of any
claims, offsets or counterclaims by any of the obligors under any of the Leases promptly
upon its receipt or upon learning of them; and

E. Within ten (10) business days after written demand by Mortgagee from time
to time, Mortgagor shall deliver to Mortgagee, in form and substance acceptable to
Mortgagee, a detailed certified Rent Roll, copies of all Leases and such other matters and
information relating to it as Mortgagee may request.

25,  Execution of Separate Security Agreements, Financing Statements, Etc.;
Estoppel Yetter. Mortgagor shall do, execute, acknowledge and deliver, or cause to be done,
executed, acknowledged and delivered, all such further acts, conveyances, mortgages, security
agreements, floaicing statements and assurances as Mortgagee reasonably requires for the better
assuring, conve/ing, mortgaging, assigning and confirming unto Mortgagee all property
mortgaged or intended to be so mortgaged by this Mortgage, whether now owned by Mortgagor,
or hereafter acquired. “vithout limitation of the foregoing, Mortgagor shall assign to Mortgagee,
upon request, by instruments. satisfactory to Mortgagee, as further security for the Secured
Indebtedness, Mortgagor’s intetests in all agreements, contracts, licenses and permits affecting the
Development; however, no such 2ssignment shall be construed (i) as a consent by Mortgagee to
any agreement, contract, license or peuinit, or (ii) to impose upon Mortgagee any obligations with
respect to any such agreement, contract, license or permit. From time to time, Mortgagor shall
furnish, within five (5) business days afterviortgagee’s request, a written and duly acknowledged
statement of the amount due under the Note, this Mortgage and the other of the Loan Documents
and whether, to Mortgagor’s best knowledge, any alleged offsets or defenses exist against the
Secured Indebtedness and whether, to Mortgagor’s best knowledge, any Default on the part of
Mortgagor (or events which, with the passing of time ordhe giving of notice, or both, would
become a Default) exists under this Mortgage.

26.  Subrogation. If any part of the Secured Indebtediess-is used directly or indirectly
to pay off, discharge or satisfy, in whole or in part, any prior lier. ¢r encumbrance upon the
Development or any part of it, then Mortgagee shall be subrogated to<iie rights of the holder of
such other lien or encumbrance and any additional security held by such helder, and shall have the
benefit of the priority of such lien or encumbrance, regardless of whether thiy are acquired by
assignment or have been released of record by their holder upon repayment. The forcgoing right
of subrogation is a material inducement to Mortgagee to make the Loan, and Morigages expects
to be benefitted by such right.

27.  Option to Subordinate. At the option of Mortgagee, this Mortgage shall become
subject and subordinate, in whole or in part (but not with respect to priority of entitlement to
insurance proceeds or any Award), to any and all Leases of all or any part of the Development
upon the execution and recording by Mortgagee, at any time hereafter, in the Office of the Recorder
of the County in which the Development is located, of a unilateral declaration to that effect.

28.  Governing Law. This Mortgage, having been negotiated, executed and delivered
within the State of Illinois, shall be construed and governed by and according to the laws of that
State, without reference to its conflicts of law principles.
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29.  Business Loan. Mortgagor represents and agrees that the proceeds of the Loan will
be used for the purposes specified in 815 ILCS 205/4, Paragraph 1(c), as amended, and that the
principal obligation secured by this Mortgage constitutes a business loan that comes within the
purview of that Paragraph.

30.  Inspection of Development and Records. Mortgagor shall keep and maintain or
cause to be kept and maintained (by a managing agent or on behalf of Mortgagor) full, complete
and correct books, records and accounts showing the assets, liabilities, operations, transactions and
financial condition of the Development. The books and records of Mortgagor and of the operations
of the Devsiopment shall be kept in accordance with the requirements of the auditing standards of
the Government Accounting Office (“GAQ”) issued by the Comptroller of the United States (the
“GAOQO Standacds”) and Mortgagee. Mortgagor shall allow Mortgagee, or its representatives or
agents, and the/ /A0 and HUD, or their respective representatives or agents, to inspect the
Development at any.irezsonable time, and from time to time at any time during normal business
hours, access to the records and books of account related to the operation of the Development,
including any supportitig or related vouchers or papers, kept by or on behalf of Mortgagor and
their representatives or agente, such access will include the right to make extracts or copies of
them. In addition, upon written request of Mortgagee, which may be made at any time and from
time-to-time, Mortgagor shall deliver *o Mortgagee true and complete copies of monthly operating
statements of the Development. Mortragee shall be entitled to reimbursement for its costs,
reasonably incurred incident to the inspectisn of the Development, all of which shall be payable
after written demand and if not so paid, shall b¢'inc'uded within the Secured Indebtedness and bear
interest at the Default Rate. Mortgagee, in its soie discretion reasonably exercised, will determine
the necessity for and the number of inspectors required; and will determine, which inspector shall
be used incident to an inspection. Except when a Default #xists or has occurred, Mortgagee will
give reasonable advance written notice of its intent to perfor:n.or have performed such inspections.

31. Financial Statements,

A Mortgagor shall keep or cause to be kept, accurats, Tull and complete books,
records and accounts showing the assets, liabilities, operations, tranzactions and financial
condition of the Development. All books, records, accounts and financial statements shall
(i) be accurate and complete in all material respects, (ii) present fairly the finuasial position
and results of the operation of the Development and (iii) be prepared in accordance with
the requirements of the GAO Standards and Mortgagee.

B. Mortgagor shall furnish, or cause to be furnished, to Mortgagee such
financial statements and other records of Mortgagor, any of the other Borrowing Parties or
any Guarantor as Mortgagee may reasonably require, each certified by the providing party
as to their truth, validity and accuracy in all material respects; each such financial statement
shall not contain any material omissions that would make such information incomplete.
Such financial information shall be prepared according to generally accepted accounting
principles, consistently applied. Mortgagor also agrees to furnish Mortgagee, such
compliance audits, performance reports, annual audited financial statements, and any and
all other docurnents, information and showings requested by Mortgagee or its counsel in
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writing, in their sole discretion. Such audits, reports and statements must be in form and
content acceptable to Mortgagee. Notwithstanding the foregoing, audited financial
statements shall not be required of any entity that is a “pass through” entity for federal
income tax purposes.

32.  Time of the Essence. Time is of the essence of the Note, this Mortgage, all other
of the Loan Documents and any other document or instrument evidencing or securing the Secured
Indebtedness.

33.  Captions and Gender. The captions and headings of the various sections of this
Mortgage =re for convenience only, and are not to be construed as confining or limiting in any way
the scope or 1:tent of its provisions. Whenever the context requires or permits, the singular shall
include the plaral, the plural shall include the singular, and the masculine, feminine and neuter
shall be freely inerchangeable.

34.  Notices.A'l notices under this Mortgage shall be given as provided in Exhibit B
attached to and made a part hereof.

35.  Provisions Severalle. If a court of competent jurisdiction holds any provision of
this Mortgage to be illegal, uneniurceable or invalid, then it is the intent of Mortgagor and
Mortgagee that such provision shall be given full force and effect to the fullest possible extent that
is legal, valid and enforceable. It is the iuicnt of Mortgagor and Mortgagee that the Mortgagee
have a valid and enforceable lien created by this Mortgage securing each and all of the sums
described in this Mortgage and that this Mortgage be construed as creating such a valid lien in
favor of Mortgagee notwithstanding the unenforceubility of one or more of its provisions; the
unenforceability or invalidity of any provision or provisicas of this Mortgage shall not render any
other provision or provisions of it unenforceable or invalid.

36.  Waiver of Defense. No action for the enforcemeixt of the lien or any provisions of
this Mortgage shall be subject to any defense that would not be gand-and available to the party
interposing it in an action at law upon the Note.

37.  Further Assurances. Mortgagor shall sign, execute, acknowledge and deliver to
Mortgagee upon request such security agreements, assignments for security puipases and other
documents in form and substance required by Mortgagee as Mortgagee may, in‘ifs reasonable
judgment, request from time to time, to perfect, preserve, continue, extend or niairiain the
assignments contained in this Mortgage or the Loan Documents, the lien and security interests
under this Mortgage or the other Loan Documents, and their priority.

38.  Reimbursement. If (a) Mortgagee is inade a party to, or intervenes in any action
or proceeding affecting the Development, title to it or the interest of Mortgagee under this
Mortgage, or (b) Mortgagee employs an attorney to collect any or all of the Secured Indebtedness
or to foreclose this Mortgage by judicial proceedings or {c) Mortgagee conducts Mortgagee’s sale
proceedings under this Mortgage, Mortgagee shall be reimbursed by Mortgagor, immediately and
without demand, for all costs, charges and reasonable attorneys’ fees incurred by Mortgagee, and
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such costs, charges and fees shall be secured by this Mortgage as a further charge and lien upon
the Development and shall bear interest at the Default Rate.

39.  Further Security. As further security for the Note and this Mortgage, Mortgagor
grants Mortgagee a security interest in and to all and any property of Mortgagor of any kind or
description, tangible or intangible, now or hereafter delivered, transferred, in transit to, or kept in
the possession, control or custody of Mortgagee, or any agent or bailee of Mortgagee, whether
expressly as collateral security or for any other property of Mortgagor now or hereafter in the
possession, control or custody or assigned to Mortgagee and used or useful in connection with the
Development. All of the aforesaid property is referred to collectively in this Mortgage as the
“Further Collateral.” Upon the occurrence or existence of any Default under this Mortgage,
Mortgagee sp=ll have the right to exercise any rights and remedies available to it under the Code
and, subject to the rights of prior lienholders, if any, shall have the right to sell any or all of the
Further Collateral #c public or private sale upon such terms and conditions as Mortgagee deems
proper, and to apply flienet proceeds of such sale, after deducting all costs, expenses and attorneys’
fees incurred at any time in the collection and sale of the Further Collateral, to the payment of
sums due under the Notg, this Mortgage or both of them.

40.  No Partnership; Jowt and Several Obligations. Nothing contained in this
Mortgage, the Note or any other document or instrument evidencing or securing the Secured
Indebtedness shall be deemed to creale a joint venture or partnership relationship between
Mortgagor and Mortgagee; the relationshiy vetween Mortgagor and Mortgagee is solely that of
creditor and debtor, lender and borrower, and inoitgagor and mortgagee, as the case may be. If
this Mortgage is signed by more than one entity, tie liability of such Mortgagor shall be joint and
several in all respects,

41.  No Liability. Anything contained in this Mortgage to the contrary notwithstanding,
it 1s expressly understood and agreed that the Mortgagee’s mzpection and approval of the
documentation pertaining to this Mortgage and any inspectioir ot the Development made by
Mortgagee shall be solely for Mortgagee’s benefit, and Mortgaget chall have no liability to
Mortgagor or any other person or entity by reason of such <Lispection. Furthermore,
notwithstanding anything contained herein, this Mortgage is only intended as security for the
Secured Indebtedness hereby secured, and Mortgagee shall not be obligaled to perform or
discharge, and does not hereby undertake to perform or discharge, any obligatior; dutor liability
of Mortgagor with respect to any of the Development. No liability shall be enforced ar asserted
against Mortgagee in its exercise of the powers granted to it in this Mortgage, and Maitgagor
expressly waives and releases Mortgagee from any such liability, Without limiting the foregoing,
Mortgagee shall not be responsible for any recitals herein or for insuring the Mortgaged Premises,
or for the recording, filing or refiling of this Mortgage; nor shall Mortgagee be bound to ascertain
or inquir€ as to the performance or observance of any covenants, conditions or agreements on the
part of Mortgagor contained herein. Mortgagee shall not have responsibility for the control, care,
management or repair of the Development, nor shall Mortgagee be responsible or liable for any
negligence in the management, operation, upkeep, repair or control of the Development resulting
in loss or injury or death to any licensee, employee, tenant or stranger unless and until Mortgagee
or its appointee has taken possession of the Development.
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42,  Hazardous Material. If any of Mortgagor, any of the other Borrowing Parties or
their affiliates (for purposes of this Paragraph 42 only, Mortgagor, any of the other Borrowing
Parties and their affiliates shall be referred to individually as a “Party” and collectively be referred
to as the “Parties”) shall receive: (a) any notice of any violation or administrative or judicial
complaint or order having been filed or about to be filed against any of the Parties alleging
violations of any law requiring any of them to take any action in connection with the release at or
in connection with the Development of any toxic materials or hazardous wastes, pollutants or
contaminants into the environment, or (b) any notice from any governmental agency or any other
person or entity alleging that any of the Parties may be liable or responsible for costs associated
with a response or cleanup of a release of toxic materials, hazardous wastes, pollutants or
contaminavics, into the environment or any damages caused by such release relating to the
Development the Party receiving such notice shall provide Mortgagee with a copy of it promptly
upon its receipt.’ Within five (5) days after having learmed of the enactment or promulgation of
any environmerial law that may result in any adverse change in the condition, financial or
otherwise, of any ¢f he Parties or the Development, Mortgagor shall provide Mortgagee with
notice of such law pronptiy upon learning of it. Mortgagor (x) shall not use, allow or suffer any
part of the Development to be-used as a facility for the handling, treatment, storage, or disposal of
any Hazardous Materials (as defuled in the Environmental Indemnity) or to be used as a landfill,
without the prior written consent of\Mortgagee (which consent may be granted or denied in
Mortgagee's sole and absolute discieiien), except for the Permitted Material (as defined in the
Environmental Indemnity), customarily {o1:nd in construction sites and otherwise used in the daily
operation of the Development, and (y) at11s sole cost and expense, shall comply in all respects
with the foregoing notices and in all events shall satisfy the requirements of, and maintain the
Development in compliance with, all Environmental Laws (as defined in the Environmental
Indemnity).

Mortgagor represents and warrants that, to the best of Mortgagor’s knowledge after due
and diligent inquiry, and except as disclosed in the Environriental Reports (as defined in the
Environmental Indemnity) no portion of the Development has teen nsed for or as a landfill; and
that there are no known, nor have there been any, nor shall any of the Partizs cause there to be any,
Hazardous Materials generated, manufactured, stored, treated, transported or disposed over,
beneath, in or on {or used in the construction or renovation of) the Developiment from any source
whatsoever, except Permitted Material or as previously disclosed in writing ito Mortgagee.
Mortgagor agrees to indemnify, hold harmless, and defend Mortgagee and all peiscas claiming
by, through or under Mortgagee from any and all claims, loss, damages, response cests; clean-up
costs and expenses arising out of or in any way relating to the existence at any ture of any
Hazardous Materials in, on, under, at or used in the construction or operation of the Development,
including, but not limited to: (i) claims of third parties, (including governmental agencies) for
damages, penalties, response costs, clean-up costs or injunctive or other relief; (ii) costs of removal
and restoration, including expert’s and reasonable attorneys’ fees, and costs of reporting the
existence of Hazardous Materials to any governmental agency; and (iii) any and all losses,
liabilities, obligations, penalties, claims, litigation demands, defenses, costs, judgments, suits,
proceedings, damages (including consequential damages), disbursements or expenses of any kind
or nature whatsoever related to the Development (including reasonable attorneys’ fees at trial and
appellate levels and experts’ fees and disbursements and expenses incurred in investigating,
defending against or prosecuting any litigation, claim or proceeding)”, all of which shall be paid
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by Mortgagor when incurred. The representations, warranties, covenants and agreements
contained in this Paragraph 42 and the obligations of Mortgagor to indemnify, hold harmless and
defend Mortgagee and all persons claiming by, through or under Mortgagee with respect to the
expenses, damages, losses, costs, damages and liabilities set forth in this Paragraph 42, shall
survive the repayment of all amounts due under the Note, the cancellation of the Note and the
release of this Mortgage, the foreclosure of any liens on the Development by Mortgagee or a third
party, or the conveyance of the Development by any power of sale, trustee’s sale, deed in lieu of
foreclosure or otherwise, and shall not be limited to the amount of any deficiency in any
foreclosure or other sale of the Development. Mortgagor agrees that Mortgagee may, in its sole
discretion from time to time, retain an environmental expert at the expense of Mortgagor to
perform onc.or more tests to determine the level, if any, of Hazardous Materials in, on or at the
Developtneii. '

Notwith=lapding anything in this Mortgage to the contrary, Mortgagor’s liability under this
Mortgage shall not include any loss solely arising out of and only to the extent of the gross
negligence or willful misconduct of Mortgagee or release of Hazardous Material by Mortgagee
after Mortgagee has takeit possession of the Development.

43.  Maximum Indebteanass. At all times, regardless of whether any Loan proceeds
have been disbursed, this Mortgage sezures as part of the Secured Indebtedness the payment of all
loan commissions, service charges, liqiudated damages, attorneys’ fees, expenses and advances
due to or incurred by Mortgagee in conne<tion with the Secured Indebtedness, all in accordance
with the Note and this Mortgage. In no event ghal! the total amount of the Secured Indebtedness,
including Loan proceeds disbursed plus any additional charges, exceed three hundred percent
{300%) of the face amount of the Note. All such advarces are intended by the Mortgagor to be a
lien on the Development pursuant to this Mortgage trom the time this Mortgage is recorded, as
provided in the Foreclosure Law.

44.  Indemnification of the Mortgagee. Mortgagor-agiees to defend and indemnify
and hold harmless Mortgagee from and against any and all damage:_inzluding, but not limited to,
any past, present or future claims, actions, causes of action, suits, demans; liens, debts, judgments,
losses, costs, liabilities and other expenses, including, but not limited to reascnable attorneys’ fees,
costs, disbursements, and other expenses, that Mortgagee may incur or suffer 0y reason of or in
connection with (i) the Real Estate or the Development, (ii) any and all liabilivy, J45s-or damage
which Mortgagee incurs under or by reason of the exercise of its rights under this‘»ortgage and
(iii) any and all claims and demands whatsoever which may be asserted against Morteagee by
reason of any alleged obligations or undertakings on its part to perform or discharge atiy of the
terms, covenants or agreements of Mortgagor contained herein or with respect to any of the Real
Estate or Development; except where such liability, damage or loss solely arises after Mortgagor has
acquired control over the Development as a result of a foreclosure or a deed in lieu. Mortgagor
further agrees that Mortgagee, if it so chooses, shall have the right to select its own counsel with
respect to any such claims.

45.  Nonrecourse. Except as otherwise set forth in the Environmental Indemnity or
Guaranty, Mortgagor’s liability created under this Mortgage and the Loan Documents shall be
non-recourse and none of the Mortgagor, the other Borrowing Parties, the Limited Partner, or any
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of their respective officers, employees, or agents shall have any personal liability for repayment of
the Loan. Mortgagee shall Jook only to the Development and its reserves and any other funds or
letters of credit relating to the Development for repayment of the Loan. The foregoing shall not
limit Mortgagor’s or the Guarantor’s liability for damages to Mortgagee (or in the case of (xii)
hereinbelow, the amount due) as a result of (i) fraudulent acts, or willful and wanton acts or
omissions in violation of the provisions of the Loan Documents; (ii) the fair market value of the
personalty or fixtures removed or disposed of from the Development in violation of the terms of
the Loan Documents; (iii) the misapplication, in violation of the terms of the Loan Documents, of
any funds to the full extent of such misapplied funds and proceeds, including, without limitation,
any funds or proceeds received under any insurance policies or awards resulting from
condemnatisn or the exercise of the power of eminent domain; (iv) any misapplication of any
security deposits attributable to any leases of Units, or failure to pay interest on such security
deposits as requived by law; (v) waste committed on the Development to the extent that funds in
the Replacemen! Feserve Account or otherwise available in any property account held by
Mortgagor, are avatlap'e to remedy such waste and Mortgagor has failed to remedy the waste
despite the written instiuctions of Mortgagee; (vi) the occurrence of a Prohibited Transfer (as
defined herein), withour the prior written consent of Mortgagee; (vii) a written material
misrepresentation relating to the'oan or the Development was made by Mortgagor or any party
in the ownership structure of Mortsagor, or any employee or agent of Mortgagor or any other such
entity or individual under the control o1 direction of Mortgagor; (viii) a material error or omission
was made in the Ownership Structure C'enificate (ix) the Mortgagor has violated the single asset
requirement contained in the Loan Agreemsii; (x) the Mortgagor has delivered a false certification
in connection with the certifications provided i the Loan Documents; (xi) failure to comply with
all Fair Housing and accessibility laws and regulations applicable to the Development; (xii) the
Delivery Assurance Fee. Any liability incurred pursusnt to this Paragraph shall be the personal
liability of the Mortgagor and/or Guarantor. The provisicus-of this Paragraph shall have no effect
on the liabilities and obligations contained in the Environmental Indemnity or Guaranty.

46.  Liens Absolute, Etc. Mortgagor acknowledges snd agrees that the liens and
security interests hereby created are absolute and unconditional ana siall not in any manner be
affected or impaired by any acts or omissions whatsoever of Mortgagee or any other holders of
any of the Secured Indebtedness hereby secured, and without limiting he gencrality of the
foregoing, the lien and security hereof shall not be impaired by any acceptance by Mortgagee or
any other holder of any of the Secured Indebtedness hereby secured of any othier sesurity for or
guarantors upon any of the Secured Indebtedness hereby secured or by any failure. neglect or
omission on the part of Mortgagee or any other holder of any of the Secured Indebteduiess hereby
secured to realize upon to protect any of the Secured Indebtedness hereby secured or any collateral
security therefore. The lien and security hereof shall not in any manner be impaired or affected by
any sale, pledge, surrender, compromise, settlement, release, renewal, extension, indulgence,
alteration, substitution, exchange? change in, modification or disposition of any of the Secured
Indebtedness hereby secured, or of any collateral security therefore, or of any guaranty thereof, or
of any loan agreement executed in connection therewith. In order to realize hereon and to exercise
the rights granted Mortgagee hereby and under applicable law, there shall be no obligation on the
part of Mortgagee or any other holder of any of the Secured Indebtedness hereby secured at any
time to first resort for payment to the obligor on any note or bond evidencing any of the Secured
Indebtedness hereby secured or to any guaranty of any of the Secured Indebtedness hereby secured
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or any part thereof or to resort to any other collateral security, property, liens or any other rights or
remedies whatsoever, and Mortgagee shall have the right to enforce this instrument irrespective of
whether or not other proceedings or steps are pending seeking resort to or realization upon or from
any of the foregoing.

47.  Additional Governing Law. This Mortgage, to the extent inconsistent with the
Act, the Rules, the Affordable Housing Act or the Affordable Housing Rules (all as the same may
be amended and supplemented from time to time), shall be governed by the Act, the Rules, the
Affordable Housing Act and the Affordable Housing Rules (all as the same may be amended and
supplemented from time to time), and the rights and obligations of the parties shall at all times be
in conformance with, and governed by, the Act, the Rules, the Affordable Housing Act and the
Affordable firusing Rules (all as the same may be amended and supplemented from time to time).

48.  Wiaiver of Trial by Jury. TO THE MAXIMUM EXTENT PERMITTED UNDER
APPLICABLE LAW, MORTGAGOR HEREBY VOLUNTARILY, KNOWINGLY,
JRREVOCABLY AND' UNCONDITIONALLY WAIVES ANY RIGHT TO HAVE A JURY
PARTICIPATE IN RESOLVING ANY DISPUTE (WHETHER BASED ON CONTRACT,
TORT, OR OTHERWISE) RELPWEEN MORTGAGOR AND MORTGAGEE ARISING OUT
OF OR IN ANY WAY RELAMED TO THIS MORTGAGE OR THE OTHER LOAN
DOCUMENTS. THIS PROVISION 15-A MATERIAL INDUCEMENT TO MORTGAGEE TO
PROVIDE THE FINANCING EVIDENCED AND SECURED BY THIS MORTGAGE.

49.  Subordination. Notwithstandirig enything to the contrary herein, Mortgagee’s
rights hereunder are expressly subject and subordinaiz to the rights of Construction Lender against
Mortgagor related to the Construction Loan as set forin in those certain loan documents evidencing
and securing the Construction Loan approved by the Mortgagee. Further, notwithstanding anything
to the contrary contained herein, Mortgagor shall not make.any payments under this Mortgage
without the prior written consent of Construction Lender untii the Construction Loan has been
repaid in full.

[SIGNATURE PAGE TO FOLLOW]
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IN WITNESS WHEREOQOF, Mortgagor has caused this Mortgage to be duly executed and
delivered by its authorized representative.

MORTGAGOR:

LAKEVIEW LANDING, LP,
an Illinois limited partnership

By:  Lakeview Landing GP L1.C,
az. Il'inois limited liability company,
its geaeral partner

By: T Lakeview Landing, LLC,
an lilipois limited liability company,
its managing member

By:  Over Tns Rainbow Association,
an Illinois riot-for-profit corporation,
its sole membr.r

L / “/
BYC C ra ng’_———"—'

Name: Eric Huffman
Title: President

STATE OF ILLINOIS )
) SS
COUNTY QF _¢evhe )

I, Scotr MEGwetn | a Notary Public in and for and residing in said County and State,
do hereby certify that Eric Huffman, the President of OVER THE RAINBOW ASSOCIATION,
an Illinois not-for-profit corporation, the sole member of OTR LAKEVIEW LA™PING, LLC,
an Illinois limited liability company, the managing member of LAKEVIEW LANDING GP
LLC, an Illinois limited liability company, the general partner of LAKEVIEW LANDING LP,
an Illinois limited partnership (the “Partnership™), personally known to me, or proved to me on the
basis of satisfactory evidence, to be the same person whose name is subscribed to the foregoing
instrument appeared before me this day in person and acknowledged that he signed and delivered said
instrument as his own free voluntary act and deed and as the free and voluntary act and deed of said
Partnership for the uses and purposes therein set forth,

Given under my hand and official scal this & _day of hpr.'\ ,2024.

L

-

il

G aIvERN ol

& TT -
Notgrggublic. State of lllinais otary Publich
B Commission No. 892766

My Commission Expires

May 19,2027
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EXHIBIT A
LEGAL DESCRIPTION
LOTS 1,2, 3 AND 4 IN BENTON’S ADDISON STREET ADDITION IN THE EAST HALF,
OF THE SOUTHEAST QUARTER OF SECTION 20, TOWNSHIP 40 NORTH, RANGE 14
EAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY ILLINOIS.
Street Address: 835 West Addison Street, Chicago, Illinois

PIN: 14-20:406-045-0000

Exhibit A
Junior Mortgage, Security Agreement and Assignment of Rents and Leases
(AHS Loan)
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EXHIBIT B
NOTICE PROVISIONS

Any notice, demand, request or other communication that any party may desire or may be required
to give to any other party under this document shall be given in writing, at the addresses set forth
below, by any of the following means: (a) personal service; (b) overnight courier; or (c) registered
or certified United States mail, postage prepaid, return receipt requested.

If to the Mortgagee:

Illinoz-Housing Development Authority

111 Ef Wacker Drive, Suite 1000

Chicage; [linois 60601

Attention: Maraging Director, Multifamily Financing

with a copy to:

Illinois Housing Developnrent Authority
111 East Wacker Drive, Suite 1000
Chicago, Illinois 60601

Attention: General Counsel

If to Mortgagor:

Lakeview Landing LP

¢/o Over The Rainbow Association
2040 Brown Avenue

Evanston, IL 60201

Attention: Eric Huffman

with courtesy copies to:

Over the Rainbow Association
2040 Brown Avenue
Evanston, IL 60201

Attention: Eric Huffman

and to:

Applegate &Thorne-Thomsen, P.C.
425 S. Financial Place, Suite 1900
Chicago, Illinois 60605

Attention: Diane Corbett

Exhibit A
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In connection with a courtesy copy, Mortgagee will exercise reasonable efforts to provide
copies of any notices given to Mortgagor; however, Mortgagee’s failure to furnish copies of such
notices shall not limit Mortgagee’s exercise of any of its rights and remedies under any document
evidencing, securing or governing the Loan from Mortgagee to the Mortgagor, or affect the
validity of the nofice.

Such addresses may be changed by notice to the other party given in the same manner as
provided in this Exhibit. Any notice, demand, request or other communication sent pursuant to
subparagraph (a) shall be served and effective upon such personal service. Any notice, demand,
request or other communication sent pursuant to subparagraph (b) shall be served and effective
one (1) busiiess day after deposit with the overnight courier. Any notice, demand, request or other
communication sent pursuant to subparagraph (¢) shall be served and effective three (3) business
days after proper deposit with the United States Postal Service.

Exhibit A
Junior Mortgage, Security Agreement and Assignment of Rents and Leases
{AHS Loan)



