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TRUST DEED AND SECURITY AGREEMENT
THIS INDENTURE, made /114y 50 5 1985 between LA SALLE
NATIONAL BANK, a national bank, nut personally but as Trustes under Trust Agreement

dated November 28, 1984 and known as Trust No, 109206, herein referred to as
"Mortgagor", ang CEICAGO TITLE & TRUST COMPANY, a Delaware corporation doing

Lusiuess.in Dlinois, herein referred to as Trustee, for the benefit of SHERATON
BLACKSTCNE CORPORATION, & Delaware corporation, hereln referréd to as
"Beneficiary™ r¢ "iToteholder”, withesseth:

THAT, WRELEAS the Mo;tgagor Is justly indebted to the Noteholder of the
Principal  Note  heieinafter deseribed in  the  total pfinclpul. sum
of Twenty-Nine Million Five Windred Thousand and No/100 DOLLARS'(SZ‘.‘?,SOO,DOU.OG-),
evidenced by the Principal Note of tiie) Mortgagor of even date herewith, made payable
and delivered to the Beneficiary, said “rincipal Note providing for monthly interest
payments, with the full debt, if not paid eailler, due and payable December 31, 1996
("Due Date"). The Principal Note is an adjustni:le rate note and on January 1, 1986 and
an the first day of.January of each year thereafter ("Adjus*r:ent Date") the Interest Rate
should be computed as follows: for the First Loan Year (from tiie éate of the Principal -
Note to December 31, 1985), the Interest Rate ("Initia) Interest Rat") shall be Eleven
and twenty-five Hundredths (11.25%) percent per annum and for each successive twelve
month period thereafter 'eommenclng on January 1 and ending December_ll ("Loari
Year"), the Interest Rate shall be equal to the sum of the Interest Rate for the prior
Loan Year plus the difference (plus or minus) between the T-Bill Rate (as deﬁned%

. I hereafter) on the Adjustment Date in the subject Loan Year and the T-Bill Rate on the S

: drm——

Adjustment Date in the immediately preceding Loan Year (or, with respect to the first
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such adjustment, the date hergof)’ but in no event greater than 15,25 percent per annum
or less than 7.23 pgrcent per annum. The T-Bill Rate is the average of the quoted
interest rate on 90-day United States Treasury Bills on the last Monday of each of the six
calendar months immedietely preceding the Adjustment Date {or, with respect to the

first such adjustment, the last Monday in each of the six calendar months immediately

preceding the date hereof),

For purpnses hercol, tae term Minimum Interest Payment Rate is defined as
follows; four (4%) percent per annum during the First Loan Year; six {6%) percent per
I annum during the Second Loan Year; eight (8%) percent per annum or the Interest Rate,

- whichever is jess, during the Third Loan Year; nine. (9%) per-annum or the Interest Rate,
whichever is less, during the Fourth Loan Year; ten (10%) percent per annum or the
Interest Rate, whichever ic Jess, during the Fifth Loan Year; and the Interest Rate for
the remaining Loen Years thereniter, | |

The Mortgagor shall pay interes’ to,Noteholder as follows:

{a) for each of the first five Loan Y<ars of the term hereof,

560 lp0 58
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(i} interest, payable in installments on the
last day of each month, calculated on the
then outstanding Principal Balance at the
Minimum Interest Payment Rate; plus

(ii) on March 31, 1986 through 1990, both
inclusive, following receipt by Noteholder
of certified financial statements required
pursuant to Article III, paragraph 2 herein,
Available Cash Flow (as hereinafter
defined), if any, for the prior Loan Year in
excess of the amount payable under clause
(i) of this subparagraph plus $200,000,
provided that the aggregate payments for
such Loan Year pursuant to this subparagraph
(a) shall not exceed the amount.of interest
which would have been paid under clause (i)
above if the monthly installments referred
to therein were calculated at the Interest

Rate,

(b) for each uf the remaining Loan Years of the term
hereo’, i1nterest, payable in installments on the
last day cf each month, calculated on the then
outstandirg frincipal Balance at the Interest

Rate.

"Available Cash FLow" is-defined as that amount by

which Total Revenue is in excess of Gperating‘Expenses which
are reasonably and properly attribuktably ta the operation of
the Sheraton.xnternational at 0'Hare Hotel (t&he "hotel®) under
the Mortgagor's system of accounting., *Total Revinue" éhall

mean all income and proceeds of sale of every kind {«asther in

cash or in credit) resulting from the operacion of the hotel
and of all of the facilivies therein, including without
limitation, all income received from tenants, guests, lessees,

licenses or concessionaires or other persons occupying either

660 1¥0 98
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space or rendering service or both at or to the hotel or to the
guests situated therein, but excluding any sums collected and
paid out for any sales or excise tax imposed by any duly
constituted goveramental authority, “Operating Expenses® shall
mean all costs and expenses of maintaining, conducting and
supervising the cperation of the hitel incurred and paid by the
“#oregagor, directlf or at its :equest, including without
limisation, reascnable management fees not to exceed 4% of
Total Revunue per annum, an incentive fee to the extent
actually paid pursuant to a management agreement, not to exceed
10% of Gross Cpereting Profits {as defined in the Unifornm
System as hereinafter described), license fees, if any,
reservations sytems fees, sums payable under reasonable and
customary eguipment leases, rzal property taxes, personal
property taxes and installments ol special assessments ievied
and assessed against the hotel {and/or,-if required hereunder,
payments to escrows or impounds in respect ihereof) and an
amount not to exceed 3% per annum of Gross Rodm 'levenue placed
in a reserve or expended for furniture, fixtures ‘and equipment
replacement provided that the aforesaid 5% limitation.shall be
inapplicable if Noteholder's written approval to any such
reserve deposits or expenditures in excess thereof is obtained
within ten days after request therefor, Such a?prdval will not

oe unreasonably withheld and if not given within said ten days

190 48
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ng Expenses shall not

i-‘(:

will te deesed given. The term Qpera
incluce any af the following:
a., Any depreciation,

b, Any fees or allocation of e&penses'in excess
of ten percent (10%) of the Management Fee,

c The cost of any employee bonus program for
employees of an independent hotel operator other
than standard programs that have been consented
to in writing by Beneficiary, which consent shall
not be unreasonably withheld,

d. The cost of structural additions or medifications
or capital improvements to the hotel, unless such
additicns, modifications, or improvements are
reguired by law or are otherwise maae ko cure a
violation or cdefect. :

€. Pobt service associated with any additional debt
othel *han the debt covered by the Trust Deed,

For the purpose of cetermining Available Cash Flow, all expense.
revenue nﬁiﬁlpt as otherwisc specifically provided above) shall

be cetermined on an accrual basis method of accountlng —me————

---------- --- In the event that there is any gquestion or dispute

zmcncst the parties as to whether or not 4ny specific item is
s {ncluded within or excluded from the définitions seﬁ.
Ifc::n zbove, the parties acknowledce that such question o
¢isyute shall be determined in accordance with the 'Un forw
Sveiem of Accounts for Hotels* (;th Revised Edition, 1977) as
gdccisd by the American Hotel and Mctel Association of the

Teized Stazes and Canada [herein referr-d co as *Unifernm
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System®) with such exceptions as may be reguired by the
provisions hereof, as interpreted by an independent certified

public accountant or auditor satisfactory to poth Mcrtgagor and

Noteholder.

That portion of the interest due hereunder for the
firsy five (5) Loan Years which is nét'payable under the -
focegoing provisions shall become due and payable as follows:

{a) €for the first three Loan Years of the ternm
hereof, collectively, on March 31 of the Fourth

Loan Year;

({b) isr the fourth Loan Year of the term hereof, on
Aarsh 31 of the Fifth Loan Year; ang

{c} for cte fifth Loan Year of the term hereof, on
March (3. of the sixth Loan Year.

No interest shail accrue or be payable on any portion of the
interest deferred hereﬁnder unless and until such deferred
interest is advanced by Notehoiﬁgr to Mortgacor pursuant to the
following paragraph.

At the recuest of the Mortgagcr, Noteholder shall
agvance to the undersigned such additionil sums as may be

cuired to enable the undersigned to make the paynents

[
[j¢]

cuired pursuant to the preceding paragraph ("Fuzure

-
-

(7

A3vances®™). The maximum Future Advances which the(ilateholder

snzll be ovoligated to make pursuant to this paragrah shall not

exceed §29,500,0C0.

660 190 48
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CONVEYING CLAUSE

NOW, THERSFORE, the Mortgagor, to secure the payment
of said principal sum of money and any future advances_aﬁd said
interest in accordance with the terms, provisions and
limitations of the Principal Note and this Trust Deed and
fecurity Agreement, and the performance cf the covenants ang
agreements in said Principal Note and Trust Deed and Security
Arzeement contained, by the Mortgagor to be performed, and also
in cunzideration of the sum of One Dollar in hand paid, the
receipt wheceof and sufficiency of which is hereby
acknowledged, Jues by these presents grant, bargain and sell,
mortgage, CONVEY ano WARRANT, confirm, assign, transfer and set
over unto the Trustez / its successors and assigns, the
following described Real /FEstate and all of its estate, right,
title and interest therein situcte, lying and being in the City
of Rosement, County of Cook, and State of Illinois, as more
fully described on Exhibit B attactied nereto, which, with the
property hereinafter described, is referzed to herein as the
‘prenises,”®
| TOGETHER with all improvements, tenements, easements,
fixtures, and appurtenances thereto now or hereafter bélénging,
and all rents, issues and profits thereof for so long and
during all such times as Mortgagor may be entitled thereto
{which are pledged primarily and on a parity with said real

escate and not secondarily); reversions and subreversions,

660 1v0 58
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under any leases or subleases of part or all of said premises,
whether prior or subseguent to this Trust Deeg, and all otnet
rights, now or hereafter existing, of any lessor cr sublessor,
which atre hereby specifically assigned and transferred
primarily and on a parity with said real estate; and all
apparatus, equipment or articles now or hereafter therein ot
turzcon used to supply heat, gas, air conditioning, water,
liohz; power, refrigeration (whether single units or centrally
controlied) and ventilation; including (without restricting the
foregoing) sczepens, window shades, storm doors ané windows,
floor coverings, heds, awnings, stoves and water heaters;
present and future stiuts, roads, ways, sidewalks, curbs,
alleys, and areas adjoiniug said premises; all machinery,
furniture, equipment, inventocv, good will, and personal
property (including the use of the ceiephone numpber for the
notel); the ownership and benefit of auy and all agreements,
contracis, guarantees, warranties, bonds, permits andé liguor
licenses as permitted by law, letters of credit / puesent or
future title assurance of all kinds, subordinations, ?ﬁtornmént
agreements; and, without limitation, other ihstruments'u:
undertakings, now or hereafter existing, intended for the
benefit of the Morigagor or said premises, including service
ané maintenance contracts and permits and estoppel agreepents
{hereinafter referred to as "Personal Property®). Ail of the

foregoing are declared to be a part of said real estate whether

g 190 48
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physically attached thereto or not, and it is agreed that all

similar apparatus, equipment or articles hereafter placed in

the premises by the Yortgagor or its successors or assigns

shall be considered as constituting part of the real estate,
I.

FUTURE ADVANCES COVENANTS

it is upderstopd that at any time before the
cancellatizu, and release of this Trust Deed and Security
Agreement, the Zrincipal Note and Trust Deed and Security
Agreement, includipy the terms of repayment thereof, may from
time to time be modified or amended in writing by the parties
liable thereon and the Nouchslder to include any future advance
or advances for any purpose mad: Ly the Noteholder, at its
option, including the schedule of uwpcional futuze advances
previously set forth, Hortgagor covenants ind agrees that this
Trus- Deed and Security Agreement secures anv and all such
fyture advances whether they are of the same or a'aifferent
kind or quality as the original advances, and whetier o. not
related to the original advances, together with interest 4r
specified in the said Principal Note (unless a different
incerest rate is specified) as well as the hereinoefore
described principal and interest now evidenced by said
Principal Note, the total principal amount secured hegeby not

to exceed $ 29,500,000 at any one time, except chat this

|
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limitation is inapplicable to amounts advanced by the
Noteholder under ARTICLE III, paragraphs 2 and 4.
TO HAVE AND TO HOLD the premises unto the said
Trustee, its successors and assigns, forever, for the purposes
and upon the uses and trusts herein set forth,
II.

COVENANTS CF WARRANTY

it
[

Mortgagor represents and warrants that (i) subject

P
L41]

the Feirnitted Exceptions that are attached as Exhibit ¢, it i
lawfully ‘seized and possessed of good and indefeasible ritle
and estate t¢ the mortgaged real estate, mortgaged leases and
all mortgaged charcels, except as otheﬁwise described herein;
(ii) Mortgagor will ‘fourever warrant and defend such title and.
every part thereof untoe tle Trustee against the claims and
depands of all persons whomsoever; and (iii} that the mortgaged
property and every part thereof is free.and clear of all liens,
efcunbrances and charges of every kind and character, including
liens for general and special taxes and assessments excepting
taxes for the current year which are not yec due and excepting
the lien of this Trust Deed and Security Agrzeswnab.

II.

GENERAL COVINANTS

Mortgagor hereby expressly represents, covenants and

agrees as {ollows:

660 190 4B
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1. Mortgagor will duly pay to Beneficiary said note
above described and each and every installment payment therein
provided to be paid, and interest on said note, and all other .
sums hereby secured, punctually as and when the same shall
becore due and payable, without relief from valuation or

appraisement laws, Mortgagor has the right to prepay principal

cf «<he Principal Note, in whole or in part, at any time and
from tim» to time without any prepayment penalty or premium,

2/ tortgagor shall {a) promptly repair, restore or
rebuild any buildings or improvements now or hereafter on the
premises which may become damaged or be destroyed; (b) keep
said prepises in gooa rondition and repair, without waste, and
free from mechanic's or otper liens or claims for lien not
expressly subordinatedlto the /lien hereof except as may be
contested by Mertgager in good faitp and upon posting of
security reasonzble to protect Noteholdec: (c) pay when due any
indebredness- which may be secured by a lien or chafge on the
premises superior to the lien hereof, and upon ceqneﬁt exhibit

~satisfactory avidence of the discharge of such prior lien to
Trustee or to the Noteholder; (d) complete within a reasonable
time any building or buildings at any time in process of
erection upon said premises; (e) make no material or structural
alterations in said prerises in excess of $100,000 without the
written consent of the Noteholder, which approval will not be

unceasonably withheld, except as required by law or municipal

=1]1-

660 1%0 <8



UNOFFICIAL COPY




UNOFFICIAL COPY |

oy 3 299

ordinance; (f) provide, at Mortgagor's expense, §0 days after
the close of every fiscal year of Mortgagor, a certified
financial statement as provided under the Franchise Agreenment,
to enable the Noteholder to determine the Escrow Deposits (as
hereinafter defined) and the Available Cash Flow, Noteholder
or its representatives, upon not less than five days' prior
»wIitten notice and without undue interference to Hortgagor's
business, may examine the books and records of Movrtgagor
wheneve: such examination, in the opinion of Noteholder, is

useful or.nscessary for the administration of this loan,

3. Mortgagor agrees that there shall be added to each

monthly payment riquired hereunder, or under the Principal
Note, an amount reascrably estimated by the Noteholder to be
sufficient to enable the yotehelder to pay, at least 5 days
before they become subject to i1aterest or penalry, all taxes,

assessments required hereunder ‘2nd other similar charges

against the premises (®"charges”). “tucn added payments shall be

hereinafrer referred to as "Esczow Deposic:®, HNoteholder shall

establish the escrow account at a bank and tue funds therein
shall be invested as reguested by the Mortgagur and reasonably
approved by Notehelder. Mortgagor shall be entitled to the
interest earned in the escrow account, Upon presentation to
the Noteholder by Mortgagor of the bills therefor, Noteholder
will use the Escrow Deposits to pay the charges befo%e they

become subject to interest ot penalty. Upon demand Mortgagor

w}Zw
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agrees to deliver to Noteholder such adéitional monies as are
necessary to make up any deficiency in the Escrow Deposits
which are necessary to enable Noteholder to pay said charges at
least S days before they become due. The failure of Mortgagor
£~ honor such a demand within 10 days of said demand shall
permit but will not require the Noteholder to pay, with its own
funde, such charges. The repayment of said funds advanced by
Noteholder, together with interest {"Default Interest Rate")
thereon at tha.rate of three (3) percentage points over the
Prime Rate as aancounced by The Continental Bank in Chicago or
its successor, shall ba secured by this Trust Deed and Security
Agreement. Any excess (n said Escrow Deposits shall he
credited to subsequent payadints to be made for the charges. In
cthe event of a default by Mortcgagor in the perforﬁance of any
terms, covenants or conditicns heleunder or in the Principal
Note, and the failure to cure defaults within any applicable
grace period, the Noteholder may apply onithe indebtedness
secured hereby, in such manner as the Noteholaer shall

determine in its sole discretion, any Escrow Deposits of the

Mortgagor. To prevent defawlt hereunder Noteholder shall pay

in full ocut of the escrow proceeds uynder protest, in the manner
provided by statute, any tax or assessment which Mortgagor may
desire toO contest. Mortgagor is entitled to any real estate

tax refunds for any years after the closing date,.

660 1¥0 48
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4. Subject to Paragraph 3 above, Mortgagor will
pronmptly pay and discharge, or cause to be paid and discharged,
all taxes, general and special, levies, charges and assessments
of every kind which may have been or shall be lawfully charged
or assessed against the mortgaged property, or any part

thereof, or which may become a lien thereon, or on or against

any interest in said mortgaged property, or any sart thereof,
antwill duly pay and discharge all taxes, Sssessments and
governpental charges against Mortgagor, including, but not by
way of limiration, income taxes, social security taxes and all
' charges ingidenral to the recording of this instrument, and
unenployment taxes, «s well as all claims for labor, materials
and supplies provided ufter the date hereof, which if unpaid
might by law or proceedirdos become a lien or charge upon any of
the mortgaged property, and upon the request of Beneficiaty,
Mortgagor will furnish satisfactocy evidence of the payment and
discharge of any of the foregoing icems,. and Mortgagor will not
suffer or permit any property subject herezv te be sold for any
taxes Or assessments orf to be forfeited thetszfar: provided,
however, Mortgagor may in geod faith contest the validity |
thereof, and in case of such contest'p:ovide for the pavment
and security thereof in a manner reasonably satisfactﬁry to
Seneficiarzy. |

5. Except in the ordunary course of businégs,

Mortgagor will not make, or suffer to be made, any lease of the

~14-
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premises or any part therecf, or anf modification, extension or
cancellation of any existing or future lease, without
Beneficiary's prior written consent, Mortgagor will perform
all its obligations under all such leases. Upon Beneficiary's
request from time to time, Mortgagor agrees to furnish.
Reneficiary a statement, in affidavit form and in such
re2=onable detail as Beneficlary may require, of all leages on
the zienises and, on demand, to furnish Beneficiary executed
counterparts of any and all such leases. |

6. liortgagor will not use or permit to.ﬁe used thé'
mortgaged propercy or any part thereof in any manner
inconsistent with the rights of Beneficiary hereunder, or in
viclation of the preovisions of any insurance policy or any
rules or regulations of insurance_underurite:s, and in.the use
of said mortgaced property or zany part thereof, or in the
construction of improvements on of idjoining the mortgaged
property, will in all material respecs ~omply with or cause to
be complied with, all valid laws, ordinances, rules,-
‘regulations; orders and directions of any legislative,
executive, administrative or judicial body, offi¢el or
department now or hereafter applicable to the mortgaged
property ot to the usis and purposes thereof, and will maintain
and use the mortgaged property in material compliance therewith

and in cendition reguisite thereunto.

~15-
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7. This mortgage loan is governed by the doctrine of
economic compulsion, toward the end that anv advancements npade
by the Beneficiary necessary, in its reasonable judgment, to
protect its position, including, without limitation,

advancerents to pay delinquent real estate taxes, shall be

with notice Gf this provision.

8. Moitgacar will meintain its corporaté status,
charter and authority te-do business, all in good standing
under the laws of its state of incorporation and shall at all
times be and remain qualifieda’ro do business in Illinois,

9, As further security for-the indebtedness secured
hereby and in confirmaticn of the grani <f the security
interest made herein, Mortgagor, for itsel’-dand its successors,
will execute and deliver or cause to be executed and delivered
financing statements giving to said Benefic;ary or Poustee a
first perfected security interest in.the furniture,
furnishings, good will, machinery, inventory,-equipmén:,
fixsures, licuor licenses (to the extent permitted by iaw),
telephone numbers, and all other items of personal property now
or hereafter located on the mortgaged premises and used by
Mortgagor or its successors in the operation of its business,
and all edditions to and replacements thereof., If Beneficiary
shall from time to time require new financing Stateﬁgnts to the

ené that the indebptedness shall at all times be secureé by a

=16~
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first lien, then Mortgagor or its successors shall execute and
deliver said financing statgments or cause the same to be
executed and delivered to Beneficiary. Mortgagor, its
sucressors and assigns, will execute or cause to be execute?
such/rinancing statements as may be required by Beneficiary
from tims. to time under the Uniform Commercial Code in order to
make said i1jcn effective. If said Murtgagor or its successors
shall fail to exvcute any such financing statement, then any
officer or agent of the Beneficiary shall have the right, power
and authority to the ‘aitent permitted by law to execute said
instruments on behalf of Jdortgagor or its successors, and this
agency shall not be ravocabic since it is coupled with an
interest.

Iv.

INSURANCE AND EMIRENT DOMATN COVENANTS

1. Mortgagor shall keep all buiifirgs and
improﬁementS'now or hereafter situated on'said nremises insured
against loss or damage by fire, lightning or windsfa;m, and
_such other risks on a so-called "All Risk® basis as Beneficiary
may reasonably reguest, including business interruption
coverage, under policies providing for payment by the insurance
companies of monies sufficient to pay the cost df replacing or
repairing said buildings and improvements and the business

interruption costs, or to pay in full the indebtedness secured

8
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Noteholder. Such insurance shall be in a sum equal to such
percentage of the insurable value of the property insured as
may be required to prevent Mortgagor from being considered as
co-insurer thereof. All insurance policies shall be payable,
in case of loss or damage, to Noteholder and Mortgagor as their
respective rights appear, such rights to be evidenzed by the
standard mortgage clause to be attached to each policy, |
Mcztgagor shall Geliver all policies, including additional an&
renewa) policies, to the Noteholder, and in case of insurance
about to expire, shall deliver renewal policies not less than
ten days prioc 2 the respective dates of expiration; and
Mortgagor shall also maintain at the cost and expeﬁse of
Mortgagor such public(liability and other insurance as
Beneficiary may reasonably request, insuring Mortgagor and
Benaficiary and Trustee against liabilities, claims, damages
and lcsses to persons and property arising by reason of the use
cf the mortgaged property, or arising l'y reasen of the conduct
and operation of the business of Mortgacger ur its successors,
2. provided Mortgagor shall not thenue in défault
hereunder, then, at Mortgagor's option, all insurance monies
recejived on account of any loss or damage to the mortgaged
property, after deducting therefrom the reasonable charge or
expenses paid or incurred in cpnneczion with zhe collection ahd
disbursement of said monies, shall be applied by Seneficiary

for che purpose of paving the cost of repair, restoracion or

L

-18-
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teplacement of the mortgaged property damaged or destroyed if
{a) the building can be restored to an architectural and
economic unit of the same character and quality and not less
valuable than thne same was prior to the casualty, and (b)
provided that Mortgagor provides beneficiary with assurances
reasonably satisfactory to Beneficiary that all of said :epairs.
srorestoration will be done within a reasonable time, that the
necescary funds are available and adequate for that purpose,'
and that zu= work will be éompleced free and clear of all
mechanic's {jen claims. Provided it is not in default,
Mortgagor can acjust losses up to $250,000 without prior
approval of Notehclder,

3. Sunject Lo rhe last sentence of Paragraph 2 of
this Article IV, Mortgagoy crants to Beneficiary £ull power and '
authority to make proof of loss nrader any and all incurance
policies, either in the name of Mostgagor or in the name of
Beneiiciary, -and to adjust, settle, collect and receipt for all
insurance, and to endorse for and in behalf 2nd in tﬁe naga of
Mortgagor any check, draft or other instrumeut received
therefor, and to c¢ollect the proceeds thereof, and also, if
default shall cccur hereunder, to collect and receipt for any
unearned premiuns and to apply same on the obligation secured
hereby. 1In the event of foreclosure sale, any and all
insurance policies may be assigned without consent of '

Mortgagor, and Mortgagor authorizes peneficlary to assign said

660 190 48

-19=



UNOFFICIAL COi)Y



UNOFFICIAL COPY

339 0119373

policies to the purchaser or purchasers at sucn foreclosure
sale, or if Beneficiary elects so to0 do, Beneficiary may
collect any unearned premiums and apply the same on the

gbligation secured hereby.

4, In the event the mortgaged property, or any part

thereof, be taken through condemnation proceedings or by virtue

of tise exercise of the right of eminent domain or pursuant te
governmental action or pursuant to conveyance given to avert
coudemnation, any and all amounts awarded in any such
condemiation proceeding for the taking of the mortgaged
property, 4r any part thereof, or given for the conveyance
aforesaid, wn.ch last are deemed condemnation awaﬁds hereunder,
after dedﬁcting 21l reasonable charges in connection with the
collection and disbursspment thereof and further provided that
Mortgagor is not then in dcfault hereunder may be apélied, at
- Mortcagor's option, for the purpose of paying the cost of
replacement of that part of the morilgaged property so taken of
for the repair or restoration of that part of the mortgaged
property not so taken, if (a) the building <an be restored to
an architectural and economic unit of the same character and
gualicy and not less valuable than the same was prior to the
condemnation, and (b} provided that Mortgagor provides
Beneficiary with assurances reasonably satisfactory to
geneficiary that all of saic repairs or resto:ation.qiil be

done within a reasonable time, that the necessary funds are

-20-
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available and adequate for that purbose, and that the work will
be completed free and clear of all mechanic's lien claims. If
the pmortgaged land is abandoned by the Mortgagor or if after
notice by Beneficiary to Mortgager that the condemnor offers to
make an award or settle a claim for damages, Mortgagor fails to
respond to Beneficiary within 30 days after the date such
antice 15 mailed, Beneficiary is authorized to collect and
aprly the proceeds, at Beneficiary's option, either to
restoration.or repair of the mortgaged property or to the sums
secured by this Trust Deed,

5, If awsunts are applied by Beneficiary in reduction
of the indebtedness uerehy secured, under paragraph 2 or 4
above, then Beneficiary nay =lect to declare the whole of the
repaining indebtedness; if any, immediately dué and payable.

6. All insturance monies. a)l condemnation awards, and
all prepayments of the mortgage debt srall be applied in
reduction of -the last maturing installments of said aebt. Such
applications do not extend or reduce mortgage oajmenﬁs due

hereunder.

V.

- INDEMNITY COVENANTS

1. Mortgagor will protect, save harmless and
incemnify Beneficiary and Trustee from and against any and all
clains, liabilities, costs znd expenses, of whatever nature,

which may arise or result, directly or indirectly, by reason of

“21-
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the use or occupation of the mortcaged property or any pars
thereof, and will defend any litigation at its own expense,
employing counsel reasonably satisfactory to Beneficiary.

2. In the event that any part of the mortgaged
property or any additions, betterments, substitutions or
replacenments shall be destroyed or damaged by any party or from
any zause whereby Mortgagor becomes entitled to indemnity
therefor from any third person or persons, Mortgagor, for the
consideratiors named, does hereby sell, assign and transfer to
Beneficiary all ol such sum or sums so due from any such third
person or persons, and-Beneficiary is hereby authorized to
receive, collect and sug {+r the same, and Mortgagor hereby
aythorizes and directs that /zdéch Sum or sums be paid to
Beneficiary upon presentaticn of ¢ duly certified copy hereof,
Any and all sums received by Beneficizrcy hereunder, after
ceducting therefrom the reasonable charge or expenses paid or
incurred in connection wich the collection upd disbursement of
said monies, may be used and applied for the purpnse.of paying

the cost of repair, zestoration or replacement of the mortgaged

" property damaged or destroyed if Mortgagor so elects and if (a)

the puilding can be restored to an architectural and economic
unit of the same character and quality and nat less valuable
than the same was prior to the destruction or damage, and (b)

provided that Mortgagor provides Beneficiary with assurances

b=
r
m
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or restoration will be done witnin a reasonable time, that the
necessary funds are available and adequate for that purpose,
and that the work will be completed free and clear of all
mechanic’s lien claims,

VI,

ADDITIONAL DEBT COVENANTS

In case of defarlt and failure to cure within any
applicable grace period provided herein, Trustee or the
Noteholder ray, but need not, make any payment or perform any
act hereinbefore required of Mortgagor or to otherwisg protect
Noteholder's position in any form and manner deemed expedient,
and may, but need nci, wake full or partial payments of
principal or interest on-prior encumbrances, if any, and
purchase, discharge, compromjc¢ or settle any tax lien or other
prior lien or title or claim heteol. or redeem from any tax
sale or forfeiture affecting said prerises or cohtest any tax
or assessment. All ﬁonies paid for any ¢t the purposes herein
authorized and all expenses paic or incurred in connection
therewith, including reasonable attorneys' fees ipsurred by
Notzholder or Trustee in appearing in or prosecuting any suit
or administrative rroceeding affecring the mortgaged property
{including, without limitation, proceedings in eminent dorain,
bankruptcy, reorganizations, decedents' estates, foreclosures
or enforcement of other liens), title and abstract charges of

any kind on real or perscnal property (including, without

-2 3=
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iimization, charges in cannection with foreclosurs of this
Trust Deed), survey fees, appraisal fees, escrow fees and the
like, and any other nonies advanced by Trustee or the
Noteholder to protect the mortgaged premises and the lien
hereof, plus reasonable compensation to Trustee for each matter
ceacerning which action herein authorized may be takeﬁ, shall
be so much additional indebtedness cecured hereby and shall
become immediutely due and payable without notice and with
interest thereep-at the Default Interest Rate thereon and
failure of Mortgagor tn repay the amounts so advanced on demand
shall constitute a detault hereunder. All such sums shall be
an additional lien hereby secared as of the recording of this
Trust Deed and whethar or not che liens thus created bring the
debt hereby secured to an amount in‘raxsess of the principal sum
herein described. Nothing herein descriped shall be construed
as recuiring the Beneficiary or Trustee Lo maie such
expenditures. Beneficiary shall be the sole judge és to the
necessity, expediency ar proprietf of making such expéuditures.
VIiI.

WAIVER COVENANTS

The said Mortqagoer does hereby waive, to the extent |
permitted by law, any and all redemption rights,

any forpearance of Beneficiary in exercising any right
<r remedy hereunder or octherwise afforded by applicé?le law |

shall not be a waiver of or precluce the exercise oi any such
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right or remedy., The procurement of insurance or the payment
of taxes or other liens or charges by Beneficjary shall not be
a waiver of Beneficiary's right to accelerate the maturity of
the debt secured hereby.

ViiI,

RELEASE AND EXTENSION COVENANTS

It is further covenanted that Bezneficiary, without
noticz, and without regard to the consideration, if any, paid
therefor, and notwithstanding the existence at that time of any
inferior or crocutrent liens thereon, may cause to be released
any part of the ncrigaged premises or any person liable for any
indebtedness secured nerehy, without in any way affedtinq the
liability of any party tuv Zn2 note and Trust Deed or parties
secongarily liable, and withcut in any way affecting-the
priority of the lien of this Trusr-veed to the full extent of
the indebtedness remaining unpaid hercupder, upon any part of
the security-not expressly released, and mav agree with any
party obligated on said indebtedness or having iny iﬁterest in
the security described herein to extend the time ol p3yment of
any part or all of the indebtedness secured hereby., Stch
agraement shall not, in any way, release or impair the lién
herecf, but shall extend the lien hereof as against the title
of all parties having any interest in said secu:ity which
interest is subject to said lien, In the event the Beneficiary

{a) cacses to be released, as aforesaid, any part of the

-25-
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security described herein or any person liable for any
indebtedness secured hereby; (D) grants an extension cf time
for any payments of the debt secured hereby; (c) takes other or
addirional secu:ity‘fo: the payment thereof; (d} waives or
fails to exercise any right granted hefein or in said note,

said act or omission shall not relezse the Mortgagor,

svusequent purchasers of the said premises or anv part thereof,
Or makers or sureties of this Trust Deed or of said hote, or
endorsers or, guarantors of said note, nor preclude the
Beneficiary fion exercising any right, power or privilege

herein or intendnd to be granted in the event of any other

default then made o uny subsequent default,
L. IX.
e, : PRIOR JZN COVENANTS

Where the mortgaged property is at any time subject to
any lien of any kind having priorivy ur equality of lien with
this Trust Deed (whether on the fee or any leasehold sstate),
or lacer becomes subject to such a lien or'any junioi lien, the
MOrzgagor covenants to cause to be paid the debl zecured
thereby promptly as it falls due, both as to principal and
interest; to cause to pe performed all the covenants in said

' - mortgage or lien or the obligation secured thg:eby:-to cause to
oe delivered promptly to the Beneficiary any and all notices

received by Mortgagor from said mortgagee or lienus; that

660 {vQ 48
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Beneficiary has the right, but not-;he duty, to cure any ang
all defaults or breaches of covenant under said pricr,
concurrent or junior lien or mortgage, all sums so expended to
become part of the mortgage debt hereunder whether or not such
event increases the mortgage debt beyond the principal amount

stated herein; that if a prior lien exists no sums, except the

principal amount apd interest currently due under said prior
lien, 3= presently due under said prior lien; that ne default
or breach of covenant presently exists under said prior or
concurrent lisn rr the obligation secured thereby; that neitﬁer
said prior not concurrent lien nor obligation will, to the
extent that Mortgagor ran control the situation, be nodified or
extended without the prici written consent of Beneficiary; that

in any foreclosure of any princ or concurrent lien all proceeds

of the foreclosure sale in excess 2f the amount regquired to
satisfy the prior lien shall be payabls to the Beneficiary and
are hereby assigned to the Beneficiary as additional cellateral
hereunder; and that Mortgagor will promptly/potify the
Beneficiary of the time and place of any foreclaiure sale under
said prior or concurrent lien. | |

The judament of Beneficiary as to which prior
or coacurrentliens require removal for its secufity’

-

shall be conclusive on the Mortgagor.

-27-
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X.

CONTINUITY OF MAKAGEMENT PROVISIONS--DUL~ON-S5ALE CLAUSE

The loan secured hereby is made in reliance upon the
ownership and management by Mortgagor of the premises and the
continued existence of the Franchise Agreement between
¥ritgagor and Sheraton Inns, Inc, Therefore, if Hértgaga:
shall, without consSent in writing of the Noteholder, convey all
ot part.of the premises, by deed or assignment of interest, or
if the said Pranchise Adreement is cancelled by the franchiser
for monetary reutons without consent of the Noteholder, or if
the management or control of Mortgagor shall change, ot 4Af the
premises are used for enything other than a hotel without prior
written consent of the Beneficiary, or if Mortgagor does not
yse a priotr approved company as’ the mnanagement company for the
hotel without prior written consery of the Beneficiary {which
consent shall not he unieasonably wittheld), then all debts
secured hereoy shall at once become due anfl pavable at the
opticn of the Noteholaer, For purposes hereer . any of Mark
Cohen, Greater Canital Corporation, Rudy Rausch- oo Hugo M.
Triend, Jr., or any entity controlled by orne or more therecf,
shall constitute approved managers or managing cotmpanies.
Beneficiary will consent to the sale of the preamises or che
assignment of Mortgagor's interest if (a) no change is made

in che Franchise Agreemant without Beneficiary's written
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consent, (b) the purchaser or assignee is in the reasonable
opinion of the Noteholder, financially responeible and of
good repute, and {c) the purchaser or assignee, or any
entity controlled by the purchaser or assignes

or their principals, has not theretofore had a business

relatlonship with Beneficiary deemed unsatisfactory by Bene-

ficiary in its sole discretion. Consent of Beneficiary shall
be given within 20 days and silence will be treated as
acceptanrze. Beneficiary hereby consents to the transfer of
the Premisis to Greater Capital Corporation, a California
corporation.

Notwithstanding anything to the contrary contained
herein, no acceleratisgp of amounts due under the Principal
Note or Purchase Money Moitgage shall result solely from:

‘(a} a termination of tﬁe land trust holding title to the

premises or any assignment of the oeneficial interest therein

to Roberts-0'Hare, Ltd., a California limited partnership, or
~"0'Hare Hotel Investors, Ltd., a Californja limited partner-

- ship; or (b) any change in the ownership of tiz Hotel so long

as any successor owner of the Hotel is (i) Mairk Cohn, (ii}
David Roberts, (iii) a person, firm or entity owned or con-
: trolled by either such individual, or (iv} a limited partner-

ship in which either such individual or any such controlled

-28a-
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firm or entity shall be the sole general partner(s) and/or
S0 long as the management company consists of ({x) either
such individual, (y) any such controlled person, firm or
entity or (z) other persons named in the Purchase Money'

Mortusge.

xI.
HMARSHALLING OF ASSETS COVENANTS

No exteasion of time for the payment of the
indebtedness, and nc wudification of this Trust Deed, with or
without an increase of interest, and no release of any property
hereunder or any change in-<lie release prices or any release of
personal liability, or any incifase in the amount of the
indebtedness by reason of a future advance, shall affect or
diminish the priority of this Trust Ceed as against any juiiior
or concurrent encumbrances or against aay Grantee who has
purchased part of the property subject t¢ tha Trust Deed; and
ncne of said acts shall affect the liability o{ ihe Mortgagor
gnder the note or under this Trust Déed, cr any other party
primarily or secondarily liable under this Trust Deed or other
operative document., Tne lien of this Trust Deed shall secure

all future advances made hereunder and all extensions, renewals

or modificavions of the note, together with interest thereon,

~29-
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XII.

MORTGAGOR'S PERMISSION TO RETAIN POSSESSION

Prior to the occurrence of an event of default as
hereinafter defined, and subject expressly to Trustee's or
Beneficiary's right to take possession to complete
improvenents, Mortgagor shall be permitted, under.a revocablé
license, té. temain in full possession and control zf the

mortgaged ploperty, and, subject to the provisions hereof, to

manage, use and cperate the mortgaged property and every part

thereof with the ricnts and privileges thereto appertaining.
XIII.

EVENTS OF DEFAULT

It is hereby expressly- rrovided and agreed by
Mortgagor that in the event any one »r more of the following
events, each of which shall be, ana i3 hrreby defined as an
*event of default®, shall occur, to-wit:

{(a)- If default shall be made in the nayment
0of any installment of said note secured
hereby, or any interest thereon whizh
default is not cured within 15 days, us
and when the same shall become due and
payable, whether by reason of
acceleration or otherwise; or

(b} 1If default shall be made in the payment
to Beneficiary of the sums required
herein to be paid into escrow to cover
taxes, as and when such paymnents are
recuired to be made which default is
not cured within 15 days; or

(c) 1If default shall be made by Mortgagor
in the due performance or observance of

-30-
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any monetary oblication under the
Franchise Agreement between Sheraton
Inns, Inc. and Greater Capital
Corporation, or any non-monetary
covenant, agreement or condition
contained herein or in the Principal
Note, or in any other collateral
operative document (i.e,, any document
necessary or incidental to this
transaction), or required to be
performed or observed by Hortgagor, or
the failure of Mortgagor to operate a
first class hotel, and such default
shall continue for a period of thirty
130) days after the date of the mailing
pi-a written notice addressed to
larrqagor at the address herein set
fouth . or to such other address as may
be desinuated by Mortgagor and received
in a written notice delivered to
Beneficiary; provided, however, that if
there is any nen-monetary default which
cannot be cured within 30 days but is
curable, there siall be no default
hereunder providedithat Mortgagor
commences to cure such failure, after
notice thereof from Benefiriary and .
proceeds diligently thereaitar to cure
such default,

If any warranty of Mortgagor contained
herein or in any collateral or

. operative instrument shall prove to oe

in any material respect incorrect or if
there shall be any other material

breach of any such warranty; or

If Mortgagoer shall become insolvent or
upable to pay debts owing by Hortgagor
as they mature, or if Mortgagor shall
file a voluntary petition in bankruptcy
or a voluntary petition seeking
reorcanization or seeking to effect a
plan or other arrangement with
creditors, or snall file an answer
admitting the jurisdiction of the court
and tne material allecations of any
involuntary petition filed acainst
Mortgagor pursuant to an Act of

=3]-
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Cengress relating to bankrupts, or if
Mortgagor shall be adjudged bankrupt or
shall make an assignment for the
benefit of creditors or to an agent
authorized to liquidate any substantial
part of the assets of Mortgagor or
shall apply for or consent to ot
acquiesce in the appointment of any
receiver or trustee for Mortgagor or of
a substantial part of the property
owned bv Mortgagor; or

(£} If an order shall be entered pursuant
to any Act of Congress relating to
bankrupts or te any act purpotting to
be amendatoty thereof approving an
involuntary petition seeking '
recrqanizarion of Mortgagor or seeking
the appointment of any receiver or
trustee for Morvgagor of & substantial
nazt of the property of Mortgagor or a
w,it or warrant of attachment or of
distcaint or any similar process shall
be 1ssued against a substantial part of
the ploprrty of Morcgagor and such
order 1 dnt vacated or such warrant of
actachmenc oo other similar process is
not released 'or bonded with sixty (60)
cays after levy, or

i {g) :n the event of th< institution of any
proceedings, legal ol administrative,
or the service of any nocice of action
looking toward the revocotion orf
suspension oI any material ligense fox
the use of the premises, oL .nolice to
cancel or withdéraw the municlipal
license to operate a ZIotel at Cle
mortgaged propetty whicn notice
Mortgagor has & reasonabple time to
contest, or failure to keep such
municipal license to operate a Hotel in
full force and effect.

“m

THIN, AND IN_EACH AND EVERY SUCH EZVENT aUT PROVIDED BINEFICIARY
SHALL HAVE FIRST GIVEN WRITTEN NOTICE QF SUCH EVENT OF DEFAULT

- av

ANY JUNIOR MORTGAGE LIEN ON THE PROPEIRTV AND

.
)

JOLDER O

Lol M
70 THEZ
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SHALL HAVE EXTENDED TO SUCH HOLDER A REASONABLE QOPPORTUNITY
TO CURE SAME:
1. The balance of the principal of the note then

outstanding andé unpaid and the accrued interest thereon shall, ~—

ey
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at the option of Benefielary, become and be due and payadle
imnmediately, anything in said note or in this Trust Deed to the
contrary notwithstanding, and said principal sum then
gutstanding and unpaid shall bear the Default Interest Rate,
The failure of the Beneficiary to exercise the option for
acceleration of maturity and/or foreclosure following any
difault as aforesaid or to exercise any other option granted to
the Eeteficiary hereunder in any one or nmore instances, or the
acceptance by Beneficiary of partial payments hereunder shall
not consbituts 3 waiver of amy such default, except as may be
provided by law, or axtend dr affect a grace period, if any,
but such eoption shali :emain continuously in force.
Acceleration of maturity, brce claimed hereunder by
Beneficiary, may, at the cglion of geneficiary, be rescinded by
written acknowledgement to that affect by the Beneficiary, but
the tender and acceptance of partial ravments alone shall nob
in any way affect or rescind such acceiararion of maturity
gxcept as may be provided by law or extenc o7 2ffect the grace
period, if any;

2. Upon demand, Mortgagor shall forthwith surrender

to Trustee the actual possession of all of the mortgaged

. property and it shall he lawful (whether or not Mortgagoer has

sc surrendecred possession) for Trustee, either personally or by
agents or attorneys, including the Benefiziary, forthwith ta

entel into or upon the mortgaged property and to exclude

660 1v0 40
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Mortcagor, the agents and servants of Hortgagor, and all
parties claiming by, through or undet Mortgager, wholly
therefrom, and Trustee shall thereupon be solely and
exclusively entitled to possession of said mortgaged property
and every part thereof, and to use, operate, manage and control
the same, either personally or by managers, agents, servants ot
alturneys, fot the benefit of Beneficiary, to the fullest
exten: iduthorized by law; and upon every such entry, the
Trustee mey, from time to time, at the expense of the mortgaged
property and ¢very part thereof, make all necessary and proper
repairs and replaements thereto and thereon, as to the Trustee
may seem judicious, apd with full power to cancel or terminate
any lease or cublease foo ~2av cause or on any ground which
would enticle Ho:tgago; to cansel the same, to elect to
disaffirm any lease or sublease nade subsequent to this Trust
Deed or subordinated to the lien hereri, and to insure and
reinsure the-premises and all risks incidantal to Trustee's ot
seneficiary's possession, operation and manasemrnt thereof and
to receive all of such avails, rents, issues and prﬁfits;

3, Trustee may make demand for and collect and
receive all rents ang income from the nortgaged property,
including rents and income accrued but unpaid prior to the date
of such default, and such raceipt shall be binding on Mortgagor
with respect t¢ the amount so paid, All sums of money received

by Trustee from rents and income, afrer deducting therefrom the

-34-
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reasonable charges and expenses paid Qr incurreac in connection
with the collection and disbqrsement thereof, shall be applied
to the payment of the note secured hereby, or applied to remedy
any default hereunder or under any operative document, as
Beneficiary may direct, Any iessee of the mortgaged property,
or any par: thereof, shall be fully protected in relying and
aciing upon the written statement of Beneficiary to the effect
that this Trust peed is in default and that Trustee is entitléd
to receive the rents and income hereunder,_ﬁotwithstanding any
notice to or knowledge of said lessee to the contrary. Said
lessee shall have o duty to determine that any sum paid to

Trustee hereunder is properly applied.

xIv‘

FORECLOSURZ SALE PROVISIONS

1. Wheﬁ the indebtedness hereby secured shall becore
due wnether by acceleration ot othe(wvise, the Noteholder or
Trustee shall have the fight to foreclcse the lien hereof, In
any suit to foreciose the lien hereof, the:é.shall,bé ;llowed
and included as additional indebredness in the/decree for'sale
all expenditures and expenses which may be paid or _incurred by
or on behalf of Trustee or the Noteholder for reasonable
actorneys' fees, Trustee's feeé, appraiser's fées, cutlays for
documenzary and expert evidence, stenographers' charges,
publication costs and costs (which may be es:imated';s to it2ms

T

to oe expenced after entry of the decree) of'p:ocuring all such

«3i5=-
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abstraets of title, title searches and examinations, title
insurance policies, Torrens certificates, and similar data and
assurances with respect to title as Trustee or the Noteholder
may deem to be reasonably necessary either to prosecute such
suit or to evidence to bidders at any sale which ﬁay be had
nursuant to such decree the true condition of the title to or
the value of the premises. All expenditures and expenses of
the natuce in this paragraph mentioned shall becomé so much
additional irdentedness secured hereby and immediately due and
payable, at the Zsfault Interest Rate thereon, when paid or
incurred by Trustee ior the Noteholdes in connection with any
foreclosure suit as hereinvefore described or preparation for
the conmencement of any suiv ¢t the foreclosure heréof after
acerual of such right to foreclose whether or not actually.
commenced, _

2. The proceeds of any foreclosuze sale of thé
premises shall be distributed ahd applied in the following
crder of priority: First, on account of all cossy <od expenses
incident to the foreclosure proceedings, including all 3such
itens as are mentioned in the preceding paragraph hereof;
second, all other items which under the terms hereof constitute
secured indebtedness additional to that evidenced by the
Principal Note, with interest thereon as herein provided;

third, all principal and interest remaining unpaid on the

~36-
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Principal Note; fourth, any overplus to Mortgagor, its 'y
successors Or assigns, as their rights may appear.

3, Upon, or at any time after the filing of a bill to
foreclose this Trust Deed and Security Agteement, the court in
which such bill is filed may appoint a receiver of said
wremises. Such appointment may be made either before or aftar
sale, without notice, without regard to the solvency or

insolverey of Mortgagor at the time of application for such

receiver ard without regard to the then value of the premises

or whether the ‘s2m< shall be then occupied as a homestead or
not and the Trustee heieunder may be appointed as such
receiver. Such receiver shall have powsr to collecf the rents,
issues and profits of said preuises during the pendency of such
foreclosure suit and, in case of ~ sale and a deficiency,
during the full statutory period of redimpticn, whether theze
be redemption or not, as well as during anv-iurther times when
¥ortgagor, except for the intervention of suchireceiver, wéuld
he entit.ed ho collect such fents, issues and prezits, and all
other powers wnich may be necessary ol are usual in such vases
for the protection, possession, control, management and
operation of the premises during the whole of said period., Tue
court from ctime to time may authorize the receiver to apply the
net income in his hands in payment ip whole or in éar: of: (a)
the indebtedness secured hereby, or by any decree foreclosing

shis Trust Deed and Securitv Agreement, Or any tax, ssecial

-37-~
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assessment or other lien which may be or beccre superior to the
lien hereof or of such decree, provided such apblication is
macde prior to foreclosure sale; (b} the deficiency in case of a
sale and deficiency.

4. Upon a sale or sales made by virtue of any

jrdicial proceedings: (i) the whele of the mortgaged proper:ty,

real, personal and mixed, may be sold in one parcel as an
entirety, or-=he mortgaged property may be sold in separate
parcels as may oe determined by Trustee or Beneficiary in their
éiscrerion; and (11) at any such sale or sales Beneficiary may
bid for and purchase the mortgaged property or any part thereof
and may make payment .therc¢foy by presenting the note hereby
secured so that there may be.<udorsed as paid thereon the
amount of such bid which is to be spnlied to the pavment of
5aid note as herein provided. It is spccifically covenanted
and agreed that the doctrine of marshalling ol-assets shall e
inapplicablé’to any sale hereunder and that graarir waives all
rignts, if any, to have any mortgaged asset offereq ior sale
prior to the offering of any other mertgaged asset and that the
offering of assets separately or in combination shall rest
within the sole discretion ¢f the party conducting the sale,

5. In the event of foseclosure of this Trusct Deed by
any methods herein provided, the Mortgagor does hereby waive

any and ail rights of redemption and consents that, in che sole
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discretion of the party holéding the sale, sale cf said property
nay be nace as a whole ot in parcels,
Xv,

MEDIES PROVISION

0

CUMULATIVE R

No remedy herein conferred upon or reserved is
intended to be exclusive of any other remedy, but every remedy
herein provided shall be cumulativé, and shall be in addition
to zvery other remedy given hereunder or now or hereafter
existirg at law or in equity, or by statute; and every power
and remedy given by this Trust Deed may be exercised from time
to time and as- often as may be deemed expedient, No delay or
omission by Beneticiary or Trustee to exercise any right or
power arising from any-defaclt shall impair any such right or
power or shall be c0ns£ruad to be a waiver of any default or an
acquiescence therein, In cas:-Beneficiary or Trustee shall
have proceesded to enforce any right uncder this Trust Deed by
foreclosyre,- entry or otherwise, anag.such proceedings shall
have been discontinued or abandoned because of waiver or for
any other reason, or shall have been determineu wdversaly,
then, and in such and every such case, Mortgagor, zeneficiary
and Trustee shall severally and respectively ope restored to
their former positions and rights hereunder in respect of the
mortgaged property, and all righcts, tenedies ana powers of
2eneficliazy and Trustee shall continue as though no'guch

proceadings had been taken.

~39.
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VI,

SECURITY AGREEMENT

1. It is mutually intended, agreed and declared that
all Personal Property (described in the granting clauses of

this Trust Deed), shall, to the full extent permitted by law,

pa deemed to form a part of the real estate and for the
purrvses of this Trust Deed to be considered zeal estate, and
as such/sncured by this Trust Deed. While the foregoeing is

intended to/ apply to all items 9f Personal Property described )

s

in the granting zlause of this Trust Deed, it is particularly
intended to apply to those items of Personal Property which now
are ot hereafter shall hevome physically affixed or édapted Lo
the real estate {which for rnurposes hereof are commonly
referred to as "fixtures®), If-any such Persevpnal Property
shall for any reason be deemed not % he affixed 6: adapted to
the real estate, and/or if a separate {irrure filing is
necessary or-appropriate regarding same, th<n this Trust Deed
shall constitute a Security Agreement with respernc c6 any and
‘all such Personal Propetrty, to be perfeccéd by filing £inancing
statement(s), if required, with the Secretary of State of
I1llinois and/or in the appropriate records of the County where
the mortgaged property is situated,

2, As to any of the Personal Property which cannot

cualify as part of the real estate pursuant to the provisions

)
. e . . U ;
of 3ec-ion 1 agove, this Trust Deed is hereby deemed to be, and
' €]
P
3
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is, as well, a Security Agreement under the Uniform Commercial
Code for the pufpose of creating hereby a security interest in
such Personal Property; and Mortgagor hereby grants to
Beneficiary as Secured Party (as such term Is defined in the
Uniform Commercial Code) a security interest in all the
personal Property located on or in the mortgaged progerty and
nore fully described in the granting clauses of thic Trust
Peed, including without limitation any and all property of
similar type or kind hereafter located on or in the mortgaged
property, anc together with any and all sums at any'time on
deposit for iz benefit of éeneficiary or held by Beneficiary
(whether deposited by-or on behalf of Mortgagor or anvone else)
pursuant to any of the provisions of this Trust peed, for the

purpose of securing all ooiijations of the Mortgager herein

contained.

3. Mortgacor hereby warcants, represents and .

covenants as. follows:

{a) Zscept for the security interzst
granged hereby, Permitced Txcep:ions,
purchase money security interescs
approved by the 3Beneficiary whose
consent shali not be unreasonably
withheld, and existing or Zfuture
leases of any Equipment disclosed
on Exhibit D hereto {which said
leases are expressly permitcted
hereunder), Mortcagor is, and as Lo
portions of the Psrsonal Proverty
to be acguired after the date hersof
will he, the sole owner ci the Perscnal
Property, free from any prier or egual’
adverse lien, secur:y interest, en-
curbrance or advers: claims thereon

11
en

[+

notify Zeneficiary o, and will del

[

the Personal Property against, all

. 0f any kiné whatsoever, MOriagor Wi
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(b)

(¢)

{e)

[
(o

041399

i

claims and demands of all such persons
at any time claiming the same or any
interest therein,

Except in the ordinary course of
business Mortgagor will not lease,
sell, convey or in any manner transfer
the Personal Preperty without the prior
written consent of Beneficiary, or

without said Property being replaced
by like kind property.

The Personal Property is not used ot
bought for personal, family or
household purposes,

The Parsonal Property will be kept on
or in the mortgaged property and
Mortgagor will not remove the Perscnal
Property rrom the mortgaged propefty
without the priur written consent of
Beneficiary, except that so long as
Mortgagor is not in cefault hereunder,
Mortgagor shall be prztmitted to dispose
of such portions or icims of Personal
Property which are consuaed or worn out
in ordinary usage, all of ‘wnich shall
be promptly replaced by Morttgagor with
property of like kind and quality and
at least equal in value to that
replaced and in such manner so that
said new Personal Property shall ba
subject to the security interest
created hereby and so that the securicy
interest of the Beneficiary shall be
first in priority, it being expressly
understood that all replacements of the
Personal Property and arny additions to
the Personal Propercy shall be and
become immediately subject to the
security interest of this Trust Deed
and ne covered herepy.

Mortgagor maintains a place of business
in the State of Il inols and Mortgager
will immediateliy notiiy Beneficiary in
wricing of any change in its place of
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o
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[

business as set forth in the beginning
of this Trust Deed.

{£) At the reguest of Beneficiary,
Mortgagor will join Beneficiary in
executing one or more financing
statements and renewals and amendments
thereof as well as any continuation
statements pursuant to the Uniform
Commercial Code of Illinois in fornm
reasonably satisfactory to Beneficiary,
and will pay the cost of filing the
sume in all public cffices wherever
filing is deemed by Beneficiary to be .
necessary or desirable to perfect th
security interest with respect to all
itens of Personal Property intended to
ke cecured by this Trust Deed.
Mortoegor authorizes Reneficiary to the
extent permitted by law to file
financing and continuation statements,
and amendneuss and supplements thereto
relating to %o~ equipment, fixtures and
Personal Propercy signed only by
Beneficiary.

(g) Mortgager will do a.l acts and things
as may be necessary ol arpropriate to
establish and maintain, except as
herein provided, a first perfected
security interest in the Persovnal
Property, subject to no liens,
encumbrances or security interesse i
others,

{h} All covenants and ooligations of
Mortgagor contained in this Trust Deed
snall be deemed to apply to the
Personal Property whether or not
expressly referred to herein.

{1} This Trust Deed constitutes a Security
Agreement (and Financing Statement) for
all purposes under the Uniform
Cormercial Code of Illinois,
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iVII.

PROOF OF DE3T PROVISION

If any additional sum or sums shall become due and
owing by Mortgagor to Beneficiary, pursuant to the provisions
hereof, the affidavit of Beneficiary shall be sufficient

evidence of the fact tnat such additional sums are secured

Rerecy in the amount set forth in such affidavit,
AVIII.

ZROVISION BINDING SUCCESSORS AND ASSIGHS

The {erms *Beneficiary," “Notehplder,® “"Trustee® oI
"Mortgagor® shall‘ne deemed to mean and include the successot
or successo.s and assignc of said parties, and the covenants
and agreements shall bind 204 inure to the benefir of the
heirs, successors and assigns ¢f said parvies, Regardless of
their form, all words shail be deamed-singular or plural and
shall have the gender required by the-cveus, and shall include
anf corporation, partnership or trust as the context réquires.

XIX.
PARTIAL ILLEGALITY PROVISICHNS

in the event any part, portion or provision o this
Trust Deed ot said note shall for any reason be illegal,
invalid or unenforceable with respect to any class or part of
the mortgaced property, then such part, portien or provision

shereof shall pe neld to apply and shall te applied only to
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such property as to waich it is legal, valid and enforceanle;
and such illegal, invalid or unenforceable, part, portion or
provision shall be deemed separate and severanle from the
remaining portion thereof, and such remaining portion thereof
shall remain in full force and effect as to all the mortgaged

property, the same as if such part, portion or provisien

chereof declared illeg2l, invalid or unenferceable had not been

par: Lhereof,

xx.

SUBROGATION PROVISIONS

Bepeficlary and Trustee shall be entitled to own and
nold by subrogation es addéitional security hereunder all
mortgages, liens and othsv encumbrances which have been paid
from the proceeds of this Trust Deed and note, whether the lien
thereof is prior to, on a parity »ith or junior to the lien
hereof, Beneficiary and Trustee peing'expressly relieved of the
duty to inguire into such matters. Saic.morigages, iiens ang
other encumbrances shall be operative even tiouch they are

ischarced of record in the same manner as if they were

L@ |

[oF

assigned- to the Beneficiary without cancellation of the
instruments which evidence said mortgages, liens or other

’ . encumtrances, and as if they were not satisfied or racord,
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XXI.

USURY DISCLAIMER

geneficiary expressly disclaims any intention to
charge any interest orf amount whatever in excess of that
permitted by law, including interest or amounts in excess of
any usury lavw, and any such interest or amounte paid to and
‘received by the Beneficiary sh2ll he deemed funds held for the
arcount of the Mortgagor, not recoverable under the promissory
note ol secured by this Trust Deed.

X111,

CONEFLICT OF LAWS PROVISION

The conttruction of this Trust Deed and Security

Agreement shall, in 21) respects, be governed by the law of the

State of Illinois.
XXLII.

INSPECTION COVENANTS

Trustee or the Noteholder shall have the right to
inspect the premises at all reasonable im:s upon reasonable
‘notice and without undue business interrupvidn and access
theretc shall be permitted for that purpose.

XX1V.

MISCELLANEQCUS PROVISIONS

1. All covenants and agreements herein are intended

for the exclusive benefit of tne parties hereto and not for the
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