5 7

T-143.033.E i : 5
.. ‘.2.05978 ‘

UNOFFICIAL

: A

f o / =
e
) ‘j

L] M.,

% /;c?;am'\“\when recorded return to: This instrument prepared bhy:

1 \;jﬁ%s F. Morrow, Esq. James F. Morrow, Esq. .
" Strelch, Lang, Weeks & Cardon Streich, Lang, Weeks & Cardon
A& Professional Assoclation A Professional Association
Attorneys at Law Attorneys at Law :
1500 Arizona Bank Plaza 1500 Arizona Bank Plaza
33 North Stone Avenue 33 North Stone Avenue
Tucson, Arizona 85701 Tucson, Arizona 85701

REAL ESTATE MORTGAGE, ASSIGNMENT OF RENTS
AND SECURITY AGREEMENT
(LEASEHOLD)

This Real &state Mortgage, Assignment of Rents and Security
Agreement (hereinat:er called "Mortgage") is made as of January 7 ,
1986, by and among BOSZ INTERNATIONAL, INC., whose mailing address
is 3219 North Flrst Avenue, Tucson, Arizona 85719, hereinafter called
"Mortgagor", and FIRST 1N IFRRSTATE BANK OF ARIZONA, N.A., whose
mailing address ls Post Office” Box 390, Tucson, Arizona 85702, Attention:
Department 762, hereinafter callez 'Mortgagee".

WI’I‘NESF‘B’[‘I"[:
SECTION 1. GRANTING CLAUSE; WAKRANTY OF TITLE

1.1 Mortgagor hereby irrevocably ovants, Lransfers, warrants,
assigns and mortgages to Mortgagee all of Mcrtgagor's present and future
estate, right, tltle and interest in and to trab real property and all
buildings and other improvements now thereon o kereafter constructed
thereon (the "Premises"), in the County of Cook , State of
Ilinols, described on Schedule "A" attached hereto anc by this reference
made a part hereof, together with all of the following (which, with the
Premises (except where the context otherwise requires), are hereinafter
collectively called the "Mortgaged Property":

(a) All appurtenances in and to the Premlses;

(b) All water and water rights, ditches and ditch rights,
reservoir and reservoir rights, stock or interests in Irrigation or ditch
companles, minerals, oll and gas rights, royalties, lease or leasehold
interests owned by Mortgagor, now or hereafter used or useful in connec-
tion with, appurtenant to or related to the Premises;

(c) All right, title and interest of Mortgagor now owned or
hereafter acquired -in and to all streets, roads, alleys and public places,
and all easements and rights of way, public or private, now or hereafter
used in connectlon with the Premises;




UNOFFICIAL COPY

‘;gt“ !'é 1 Yoy . T
C fa 5 .
T ,r’!{) Y :

oy




T-143.033.EU NOFFICIAI—

COPY
860203

(d} All machinery, equipment, fixtures and materials now or
at any time attached .to the Premises together with all processing, manu-
facturing and service equipment and other personal property now or at
any time hereafter located on or appurtenant to the Premises and used in
connection with the management and operation thereof;

(e} - Any licenses, contracts, permits and agreements
required or used in connection with the ownershlp, operation or main-
tenance of the Premises, and the right to the use of any tradename,
trademark, or service mark now or hereafter associated with the operation
of apy business conducted on the Premises;

(f} Any and all insurance proceeds, and any and all
awards, nciuding interest, previcusly and hereafter made to Mortgagor
for taking by eminent domain of the whole or any part of the Premises or
any easements’ therein;

(g) Subject to the rights of Mortgagee under Section 3
hereof, all existing and future leases, subleases, licenses and other
agreements for the use ‘and occupancy of all or any portion of the
Premises and all income, roceipts, revenues, rents, lssues and profits
arising from the use or erjoyment of all or any portion of the Premises;

TO HAVE AND TO HOLD the Mortgaged Property unto Mortgagee,
its successors and assigns forever;

PROVIDED, ALWAYS, that if Martcagor shall fully pay and perform
the Obligation (defined below) according ts the terms thereof, then this
Mortgage shall thereafter be null and void:

1.2 Mortgagor warrants that it Is weli an4 truly seized of a goed
and marketable subleasehold title to the Premise:, that it is the lawful
owner of the rest of the Mortgaged Property, and that, except for those
matters specitically described on Schedule "A" attached nereto and made a
part hereof (hereinafter called the "Permitted Exceptions?}, the title to all
the Mortgaged Property is clear, free and unencumbered; Mortgager shall
forever warrant and defend the same unto Mortgagee, lts cuccessors and
assigns, against all claims whatsoever,

MORTGAGOR -FURTHER REPRESENTS, WARRANTS, COVENANTS
AND AGREES AS FOLLOWS:

SECTION 2. OBLIGATION SECURED

This Mortgage is given for the purpose of securing, in such order
of pricrity as Mortgagee may eclect:

2.1 Payment of the sum of TEN MILLION THREE HUNDRED
SIXTY~SIX THOUSAND AND NO/100 DOLLARS ($10,366,000.00) with
interest thereon, extension and other fees, late charges, prepayment
premiums and attorneys' fees, according to the terms of that Promissory
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Note dated as of November 285, 1985, made by Mortgagor, payable to the
order of Mortgagee, and all extensions, modifications, renewals or
replacements thereof (hereinalfter called the "Note'"), a copy of which is
attached hereto as Schedule "B",;

2.2 Payment, performance and observance by Mortgagor of each
agreement, term, provislon and condition contained herein and of all
moneys expended or advanced by Mortgagee pursuant to the terms
hereof, or to preserve any right of Mortgagee hereunder, cr to protect
or preserve the Mortgaged Property or any part thercof;

2.3 Payment, performance and observance by Mortgagor of each
agreemen’ .. term, provision and condition contained in that loan agreement
dated as‘of November 25, 1985, by and between Mortgagor and Mortgagee
{hereinafter called the "Loan Agreement") and in any other document or
instrument retated to the indebtedness hereby secured and of all moneys
expended or advanced by Mortgagee pursuant to the terms thereof or to
preserve any right/of Mortgagee thereunder;

2.4 Payment of any and all additional loans and advances made by
Mortgagee to Mortgagor ana‘or to the then record owner or owners of the
Mortgaged Property (excluaing, however, any such loan to an individual
for personal, family or houseneld purposes) with Interest thereon, late
charges, extension and other fess, prepayment premiums and attorneys'
fees, according to the terms ol _the promissory note(s).and/or credit
agreement(s) evidencing such loane and advances, and all extensions,
modifications, renewals or replacementa chareof,

All of the indebtedness and abligations: secured by this Mortgage are
hereinafter collectively called the "Obligation."”

SECTION 3. LEASES; ASSIGNMENT OF RENTS ANT LEASES

3.1 To [facilitate payment .and performance’ of- the Obligation,
Mortgagor hereby absolutely transfers and assigns to Mortgaaee all right,
title and interest of Mortgager in and to (i) all existing and future
leases, subleases, licenses and other agreements for the cuse and
occupancy of all or any portion of the Mortgaged Property, -whether
written . ar oral and whether for a definite term or month (o _month,
together with any and all guarantees of the lessee's obligations-ihere-
under and together with any and all extenslons, wmodifications and
renewals thereof (hereinafter called the "Leases"), and (ll) all income,
receipts, revenues, rents, issues. and profits now or hereafter arising
from or out of the Leases or from or out of the Mortgaged Property or
any part thereof (hereinafter calied the “Rents"), In furtherance of this
Assignment, and not in liew hereof, Mortgagee may require a separate
Assignment of Rents and Leases and/or separate specific assignments of
rents and lease covering one or more of the Leases; the terms of all such
assignments are incorporated herein by reference.

3.2 Mortgagor hereby authorizes and directs the lessees and
tenants under the Leases that, upon written notice from Mortgagee, all
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Rents shall be paid directly to Mortgagee as they hecome due. Mortgagor
hereby relieves the lessees and tepants from any liability to Mortgagor by
reason of the payment of the Renlts to Mortgagee. Nevertheless,
Mortgagor shall be entitled to collect the Rents until Mortgagee notifies
the lessees and tenants in wrlting to pay the Rents to Mortgagee,
Mortgagee is hereby authorized to give such notification upoen the
occurrence of an Event of Default and at any time thereafter while such
Event of Default is continulng, Receipt and application of the Rents by
Mortgagee shall not constitute a waiver of any right of Mortgagee under
this Mortgage or applicablie law, shall not cure any ELvent of Default
hereunder, and shall not invalldate or affect any act done in connection
with such Event of Default, including, without limitation, any foreclosure
proceedingg.

3.3 (Al Rents collected by Mortgagor shall be applied in the
following manner,

Pirst, o) the payment of all taxes and lien assessments levied
against the Mortgagea Property, where provislon for paying such is not
otherwise made;

Second, to the mayment of ground rents (if any) payable with
respect to the Mortgaged Propirty;

Third, fo the payment of any amounts due and owing under
the Qbligation;

Fourth, to the payment ¢o current operating costs and
expenses (including repairs, maintenance and necessary acquisitions of
property and expenditures for capital Improvemeats) arising in connectlon
with the Mortgaged Property;

Fifth, to Mortgagor or its designee,

All Rents collected by Mortgagee may be applied to the-items above listed
{n any manner that Mortgagee deems advisable and witholut regard to the
aforestated priorities, Recelpt by Mortgagee of any Rerts< shall not
constitute a waiver of any right that Mortgagee may enjoy ~vider Lhis
Mortgage or under applicable law, nor shall the receipt and appiication
thereof cure any Event of Default nor affect any foreclosure proceeding
or any sale authorized by this Mortgage or applicable law.

3.4 Mortgagor represents and warrants that the Leases are in full
force and effect and have not been modified or amended, the Rents have
not been walved, discounted, compromised, setoff or paid more than one
month in advance and neither Mortgagor nor the lessees and tenants arc
in default under the Leases. Mortgagee does not assume and shall not be
liable  for any obligation of the lessor under any of the Leases and
Mortgagee shall not be liable for the fallure or inability to collect any
Rents. Mortgagor shall (i) fulfiil or perform each and every term,
covenant and provision of the Leases to be fulfilled or performed by the
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lessor thereunder; (ii) give prompt notice to Mortgagee of any notice
received by Mortgager of default thereunder, together with a complete
copy of any such notice; and (iii) enforce, short of termination thereof,
the performance or observance of each and every term, covenant and
provision of each Lease. Mortgagor shall not cancel, modify or alter, or
accept the surrender of, any Lease without the prior written consent of
Mortgagee,

SECTION 4. SECURITY AGREEMENT

4,1 This Mortgage shall cover, and the Mortgaged Property shall
includz, -all property now or hereafter affixed or attached to or incorpo-
rated wpor. the Premises, which, to the fullest extent permitted by law,
shall be-dramed fixtures and a part of the Premises. To the extent any
of the Moztyzaed Property consists of rights in action or personal
property covered by the Uniform Commercial Code, this Mortgage shall
also constitute—a security agreement, and Mortgagor hereby grants to
Mortgagee, as secwed party, a security Interest in such property,
including all proceecs thereof, for the purpose of securing the Cbliga-
tion. In addition, Mcrtgagor hereby grants to Mortgagee, as secured
party, a security interesc in all personal property in the possession or
control of Mortgagee for the purpose of securing the Obligation,

4.2 ‘The security interests granted herein shall be sell-operative
with respect to such property, -hut Mortgagor agrees to execute and
deliver on demand such additione!  security agreements, financing
statements and other instruments as may-be requested in order to impose
the lien and security interest hereci more specifically upon such
property, Should the lien and/or security~interest of this Mortgage on
any property be subject to a prior security agreement covering such
property, then, upon the occurrence of an-Event of Default, all the
right, title and Interest of Mortgagor in and to any and all deposits made
in connection with the transaction whereby such piiec-security agreement
was made are hereby assigned to Mortgagee, logether with the benefit of
any payments now or hereafter made in connection with such-transactions.

4.3  Mortgagor shall promptly replace any personal pioperty that
is consumed or worn out in ordinary usage. Mortgagor may- sell or
dispose of only that part of the personal property that it ls obligated to
replace and all proceeds from any such sale or disposition in cxcess of
the amount expended for such replacements shall promptly be paid to
Mortgagee to be applied to the Obllgation, whether or not then due,

4.4 Mortgagor shall immediately notify Mortgagee of any change in
the location of Mortgagor's chief executive office (or residence if
Mortgagor {s an individual without an office), as set forth in the
beginning of this Mortgage, and any change in location of the personal
property encumbered hereby except that replaced as permitted by the
terms hereof.

4.5 All covenants of Mortgagor contalned in this Mortgage
shatl apply to the personal property encumbered hereby whether or not
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expressly referred to in this Sectlon 4. The covenants and warranties of
Mortgagor contained in this Section 4 are in addition to, and not in limita-
tion of, those contained in the other provisions of this Mortgage,

4.6 Upon its recording in the real property records, this
Mortgage shall be effective as a financing statement filed as a fixture
filing. In addition, a carbon, photographic or other reproduced copy of
this Mortgage and/or any financing statement relating hereto shall be
sufficient for fillng and/or recording as a financing statement. . The filing
of any other financing statement relating to any personal property, rights
or in‘erests described herein shall not be construed to diminish any right
or priority hereunder.

SECTION.5.' PROTECTION AND PRESERVATION OF THE MORTGAGED
PROPERTY

5.1 Mortzagor shall neither commit nor permit to occur any waste
upon the Mortgaged Property but shall at all times make or cause to be
made all repairs, snaintenance, renewals and replacements as may
be necessary to maintain 'the Mortgaged Property in good condition and
repair. Mortgagor shali” Kesp the Mortgaged Property free of termites,
dry rot, fungus, beetles and)a!l other harmful or destructive insects and
shall keep all plants, trees—and shrubs included in the Mortgaged
Property neatly pruned and in gaod condition, Mortgagor shall keep the

Mortgaged Property free of rubbish-and other unsightly or unheaithtul

conditions.

5.2 Mortgagor shall promptly compidte any improvements that may
be commenced, in gocd and workmanlike sngnner and in conformity with
plans and specifications approved by Mortguges, and shall repair and
restore any portions of the Mortgaged Properiy that may be damaged or
destroyed. Mortgagor shall pay when due all claios for work performed
and materials furnished on or in connection with the Mortgaged Property
or any part thereof and shall pay, discharge, or cause io be removed, all
mechanic's, artisan's, laborer's or materialman's charges, Mens, claims of
liens or encumbrances upon the Mortgaged Property. ‘Mortgagor shall
comply with all laws, ordinances and regulations now or hereafier enacted
affecting the Mortgaged Property or requiring any aliecations or
improvements toc be made. Except as required by law, Mortgagar shall
nol remove, substantially aller, or demolish any building or impravement
included in the Mortgaged Property without Morlgagee's prior written
consent,

5.3 (a) Mortgagor shall provide and maintain policies of fire and
extended coverage insurance on the Mortgaged Property in an amount not
less than the full insurable value, on a replacement-cost basis, of the
Mortgaged Property and, when requested by Mortgagee, shall also provide
and maintain policles of insurance in amocunts required by Mortgagee
covering vandallsm - and malicious mischief, sprinkler leakage, rent
abatement and/or business loss, flood damage,. earthquake and all other
risks commonly insured against by persons owning like properties in the
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locality of the Mortgaged Property or commonly required by prudent
institutlonal lenders making loans secured by liens against such
properties. All such policies shall contaln standard, non-contributory
mortgagee clauses making losses payable to Mortgagee. Mortgagor shall
also provide and maintain comprehensive public llability insurance in
amounts required by Mortgagee and containing endorsements naming
Mortgagee as an addltional insured. All insurance policies shall be with
companies from time to time approved by Mortgagee, shall provide that
Mortgagee Is to receive thirty (30) days' notice prlor to cancellation and
shall ~otherwise be In form and substance salisfactory to Mortgagee.
Original policies of insurance shall be delivered to Morlgagee; rencwal
pclicies ~zhall be delivered to Mortgagee thirty (30) days before the
expiratior, .of the then existing policies with satisfactory proof that the
premiume fur-renewal have been paid.

(bY /(n the event of loss, Mortgagor shall give Immediate
notice to Mortgugee. and Mortgagee may. make proof of loss If not made
promptly by Mort¢ager. Each insurance company s hereby authorized
and directed to make-payment for loss as provided in the Loan
Agreement, or {f the ddentity of the payee is not there provided for,
directly to Mortgagee, (netead of to Mortgagor or to Mortgagor and
Mortgagee jointly; Mortgage= .pay apply all or any part of such insurance
proceeds to the payment of tne Obligation, whether or not then due, or
the restoration or repair of the Morntgaged Property. Mortgagee shall nat
be responsible for any insurance ~for the collection of any insurance
proceeds, or for the insolvency of ary_ insurer. Application of Insurance
proceeds by Mortgagee shall not cure nour waive any Event of Default nor
invalidate any act done hereunder because¢ of any such Event of Default.
In the event suit is filed to foreclose this Mortgage, or in the event
Mortgagee or a receiver appointed by the ccurt shall take possession of
the Mortgaged Property without foreclosure, *tpan all right, title and
interest of Mortgagor in and to all insurance policizs. then In force shall
inure to the benefit of and pass to the mortgagee-in prssession, recelver
or purchaser at such foreciosure, as the case may ©2, Mortgagee is
hereby appointed attorney-in-fact for Mortgagor to assigm-and transfer
such policies.

{¢) 1f the insurance proceeds are to be used for the
restoration and repair of the Mortgaged Property, they shall be/h:d by
Mortgagee in an interest bearing -account (the “Restoration Account").
Interest on the Restoration Account is not guaranteed as to amount.
Mortgagor, at its expense, shall promptly prepare and submit to
Mortgagee all plans and specifications necessary for the restoration and
repair of the damaged Mortgaged Property, together with evidence accept-
able to Mortgagee setting forth the total expenditure needed for the
restoration and repair based upon a fixed price contract with a reputable
builder and covered by performance . and labor and material payment
bonds. The plans and specifications and all other aspects of the
proposed restoration and repair shall be subject to Mortgagee's approval.
in the event the insurance proceeds held in the Restoration Account are
insufficient to complete the restoration and repair, Mortgagor shall deposit
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in the Restoration Account an amount equal to the difference between the

amount then held in the Restoration Account and the total contract price
for the restoration and repalr. Mortgagor may commence restoration and
repair of the damaged Mortgaged Property only when autherized In
writing by Mortgagee to do so and thereafter shall proceed diligently with
the restoration and repair until completed. Disbursements shall be made
from the Restoration Account for the restoration and repair in accordance
with a disbursement schedule, and subject to other terms and conditions,
acceptable to Mortgagee, Disbursements from the Restoration Account
shall“he charged first against funds depesited by Mortgagor and, after
suen ~funds are exhausted, against the insurance proceeds deposited
therein~ In the event the amounts held in the Restoration Account
exceed the) cost of the restoration and repair of the damaged Mortgaged
Property, “the excess funds shall be disbursed to Mortgagor to the extent
of any amounts- deposited therein by Mortgagor. Any funds remaining
after such disbursement, at Mortgagee's option, may be applied by
Mortgagee to the pavment of the Obligation, whether or not then due, ov
may be disbursea ¢ Mortgagor. AW funds held In the Restoration
Account are hereby assigned to Mortgagee as further security for the
Obligation. Mortgagee, ar_any time, may apply all or any part of .the
fur;dsI held in the Restcration Account to the curing of any Event of
Default,

5.4 Mortgagor shall pay or cause to he pald all taxes and assess-
ments of every kind, nature and asscription levied or assessed on or
against the Mortgaged Property anu shall deliver to Mortgagee, at least
ten (10) days before they become delincaent, receipts showing payment of
all such taxes and assessments and sihz) pay when due all dues and
charges for water and water delivery, -ciectricity, gas, sewers, waste
removal, bills for repairs, and any and all lother claims, encumbrances
and expenses incident to the ownership of the marigaged Property.

5.5 in order to Insure the payment of taxes nn¢ assessments that
are now, or hereafter may be, a llen upon the Mortgaged Property, and
to insure the payment of all premiums on policies of insuiance required
herein, Mortgagor, unless walved in writing by Mortgage=. shall pay to
Mortgagee each month, In addition to any other - paymeits. required
hereunder, an amount equal to the taxes and speclal assessme:nts levied
or to be levied against the Mortgaged Property and the premitm or
premiums that will become due and payable to maintain the insurance an
the Mortgaged Property, all as reasonably estimated by Mortgagee {(giving
due consideration to the previous vyear's taxes, assessments and
premiums) less all deposits therefore already made, divided by the
number of months remaining before one month prior to the date when the
taxes, assessments and premiums become delinquent. Mortgagee agrees to
walve such requirement unless and until Mortgagor defaults hereunder,
[t amounts paid to Mortgagee under the terms of this paragraph are
insutficlent to pay all taxes, assessments and premiums as they become
due, Mortgagor shall pay to Mortgagee upon demand all additional sums
necessary to fully pay and discharge these items. All moneys paid to
Mortgagee under the terms of this paragraph may be either held by
Mortgagee to pay the taxes, assessments and premiums before the same
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become delinquent or applied to the Obligation upon payment by
Mortgagee from its own funds of the taxes, assessments and premiums,
To the extent provision is not made for payment pursuant to this
paragraph, Mortgagor shall remain obligated to pay all taxes, assessments

and premiums as they become due and payable. Deposits made under this

paragraph may be commingled with Mortgagee's general funds; Mortgagee
shall have no liability to Mortgagor for interest on any deposits.

5.6 Morigagor hereby assigns, transfers and conveys to Mort-
gagee all compensation and each and every award of damages in connec-
tion with any condemnation for public or private use of, or injury to, the
Morigaged Property or any part thereof, to the extent of the Obligation
then remaining unpaid, and all such compensation and awards shall be
paid directiy to Mortgagee. Mortgagee may apply all or any part of such
compensativn and awards to the payment of the Obligation, whether or not
then due, o ir the restoration or repalr of the Mortgaged Property.

SECTION 6. PROTECTION AND PRESERVATION OF MORTGAGEE'S
INTEREEY

6.1  Mortgagor, ‘hy the payment of any such tax or taxes, shall
protect Mortgagee against zny and all loss from any taxatlon of indebt~
edness or mortgages, directur indirect, that may be imposed upon this
Mortgage, the lien of this Mor.gase on the Mortgaged Property, or upon
the Obligation, by any law, rule, reguiation or levy of the federal
government, any state governmeni/ or any political subdivision thereof,
In the event the burden of such taxation cannot lawfully be shifted {rom
Martgagee to Mortgagor, Mortgagee may ceclare the entire Obligation due
and payable sixty (60) days after notice t Mortgagor.

6.2 H Mortgagor shall fall to pay any laxes, assessments,
expenses or charges, o keep all of the Mortgegyed Property free from
liens and claims of liens, to maintain and repalr th< Mortgaged Property,
to procure and maintaln insurance thereon, or !o ‘geriorm otherwise as
required herein, Mortgagee may advance the moneys necgssary to pay the
same, to accomplish such malntenance and repairs, tg vrocure and
maintain such insurance or to so perform; Morigagee is hereby-authorized
to enter upon the Mortgaged Property for such purposes,

6,3 Upon written request by Mortgagee, Mortgagor shall appear in
and prosecute or defend any action or proceetding that may affect the lien
or the priority of the len of thls Mortgage or the rights of Mortgagec
hereunder and shail pay all costs, expenses (including the cost of
searching title) and attorneys' fees Incurred in such action or
proceeding. Mortgagee may appear In and defend any action or pro-
ceeding purporting to allect the llen or the priority of the len of this
Mortgage or the rights of Mortgagee, Morigagee may pay, purchase,
contest or compromise any adverse clalm, encumbrance, charge or lien
that In the judgment of Mortgagee appears to be prior or superlor Lo the
lien of this Mcrtgage, other than any Permitted Exceptions.
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6.4 Wlithout obtaining the  prior written consent of Mortgagee,
Mortgagor shall not sell, transfer, convey, assign or otherwise dispose
of, or further encumber, all or any part of the Morigaged Property or
any interest thereln, voluntarily or involuntarily, by operation of law or
otherwise, If Mortgagor is a corporation, partnership or joint venture,
any material change (except for a change in complete conformance with
subsection 9.2(lli) of the Loan Agreement) In the ownership or
management of, or interest in, Mortgagor shall be deemed to be a transfer
of the Mortgaged Property, Upon the occurrence of any such fransaction
with Mortgagee's consent, or without Mortgagee's consent if Mortgagee
elects. not to exercise its rights and remedies for an Event of Default,
Mortgacee (i) may increase the interest rate on all or any part of the
Obligation to its then current market rate for similar indebtedness; (i}
may charge a loan fee and a processing fee in connection with the
change; ana-(lii) shall not be obligated to release Mortgagor from any
liability herenander or for the Obligation except to the extent required by
law. Consent rorany such transaction shall not be deemed to be consent
or a waiver of -tiie requirement of consent to any other such transactlon,

6.5 All rights, powers and remedies granted Mortgagee herein, or
otherwise available to Mori.gagee, are for the sole benefit and protection
of Mortgagee, and Mortgag:e may exercise any such right, power or
remedy at its option and ir Jte sole and absolute discretion without any
obligation to do so. In addition, if, under the terms hereof, Mortgagee
is given two or more alternative courses of action, Mortgagee may elect
any alternative or combination of altzienatives, at its option and in its sole
and absolute discretion. All monies -advanced by Mortgagee under the
terms hereof and all amcunts paid, suiféeved or incurred by Mortgagee in
exercising any authority granted herein, including reasonable attorneys'
fees, shall be added to the Obligation, shali'be secured by this Mortgage,
shall bear interest at the highest rate payakie on any of the Obligation
until paid, and'shall be due and payable by Mortgagor to Morigagee
immediately without demand. :

6.6 Mortgagor, upon request of Mortgagee, shal''promptly correct
any defect, error or omission that may be discovered in-ihe content of
this Mortgage or in the execution or acknowledgment hereof. Ja addltion,
Mortgagor shall do such further acts as may be necessaiv or that
Mortgagee may reasonably request to carry out more effeciively the
purposes of this Mortgage, to subject any property intended to be
encumbered hereby to the llen and security interest hereof, and to
perfect and maintain the llen and security interest hereof,

6.7 In addition to any financial reports required by the Loan
Agreement, within ninety (90) days after the close of each [iscal year and
within fifteen (15) days after the close of each monthly accounting period
of Mortgagor, Mortgager shall deliver to Mortgagee financial statements of
Mortgagor, including a balance sheet and statements of income and
expenses that include the results of the financial operation of the
Mortgaged Property as well as results of the financial operation of all
Bosa outlets owned or managed by Mortgagor, all in reasonable detall and
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prepared according to generally accepted accounting principles. Year end
statements shall be made on both a consolidated and consolidating basis,
and shall be certifled by an independent certified public accountant;
monthly statements shall be certified by Mortgagor, If Mortgagor Is an
individual, by the chief financial officer of Mortgagor, if Mortgagor is a
corporation, or by a general partner of Mortgagor, if Mortgagor 1§ a
partnership. Monthly statements shall contaln a consolldated statement on
total sales in all outlets owned by Mortgagor, whether or not purchased
with proceeds of the Note. In addltion, wonthly statements shall
summarize the resale of Bosa outlets, When requested by Mortgagee,
Mortgagor shall promptly deliver, in writing, such further information as
Mertgagee shall reasonably request relating to any of such financlal
statements, Upon ten (10) days' request, Mortgagee may have access Lo
Mortgagor's books and records to enable Mortgagee to verlfy the Informa-
tion furnishad Mortgagee pursuant to this paragraph,

SECTION 7. GKERRESENTATIONS AND WARRANTIES

7.1 If Mortgagor Is a corporation, partnership or trust, It (i) is
duly organized, validly existing and In good standing under the laws of
the state In which it is-arganized; (11) Is qualified to do business and is
in good standing under ‘thzlaws of the state in which the Mortgaged
Property is located and in earit state In which it is doing business; (iii)
has full power and authority’ to-awn {ts properties and assets and tlo
carry an its business as now conducted; and (iv) is fully authorized and
permitied to execute and deliver this Mortgage. The execution, delivery
and performance by Mortgagor of this ifortgage and all other documents
and instruments refating to the Obligatior will not result in any breach of
the terms or conditions or constitute a default under any agreement or
instrument under which Mortgagor s a party or is obligated, Mortgagor
is not in default in the performance or ohscrvaice of any obligations,
covenants or conditions of any such agreement or instrument.

7.2 The liens, security interests and assignmanis created hereby
will be valid, effective, properly perfected and enforcesble llens, security
interests and assignments.

7.3 All financial statements, profit and loss statements; statements
as to ownership and other statements or reports previously or hersafter
given to Mortgagee by or cn behalf of Mortgagor are and shall be true,
complete and correct as of the date thereof, There has been no material
adverse change in the financlal conditlon or the results of the operation
of Mortgagor since the latest financlfal statement of Mortgagor given to
Mortgagee.

7.4  Mortgagor has filed all federal, state and local tax returns
and has pald all of its current obligations before delinquent, including all
federal, state and local taxes and all other payments required under
federal, state or local law.

7.5 Al representations and warrantles made herein shall survive
the execution hereof, the executlon and delivery of all other documents
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and Instruments in connection with the Obligation, and until the Obliga-
tion has been fully pald and performed.

SECTION 8. DEFAULTS; REMEDIES

8.1 The occurrence of any of the following events or condltions
shall constitute an "Fvent of Default" under thls Mortgage:

(a) Any fallure to pay any principal or interest or any
other part of the Obllgation when the same shall become due and payable
and sach fallure continues for ten (10) days after notice thereof to
Mertgagar.

{b) Any failure or neglect to perform or observe any of the
terms, provizions, or covenants of this Mortgage, the Note, the Loan
Agreement or-~ayve other document or instrument executed or dellvered in
connection with<tae Obligation and such failure or negiect elther cannot
be remedied or, if it can be remedied, It continues unremedied for a
period of ten (10) days-after notice thereof to Mortgagor,

(¢)  Any warranty, representation or statement contained In
this Mortgage, the Note, ‘the-Loan Agreement or any other document or
instrument executed or delivered in connection with the Obligation, or
made or furnished to Mortgagee bv.or on behalf of Mortgagor, that shall
he or shall prove to have been false when made or furnished.

(d) The tiling by Mortgager, any endorser of the Note, or
any guarantor of the Obllgation (or agalpat Mortgagor or such endorser
or guarantor o which Mortgagor or <sach endorser or guarantor
acquiesces or which is not dismissed within sixty (60) days after the
filing thereof) of any proceeding under the federal bankruptcy laws now
or hereafter existing or any other similar statole now or hereafter in
effect; the entry of an order for relief under such laws with respect o
Mertgagor or such endorser or guarantor; or the appointment of a
receiver, trustee, custodian or conservator of all or_any part of the
assets of Mortgagor or such endorser or guarantor.

(e) The insolvency of Mortgagor, any endorser «f the Note
or any guarantor of the Obligation; or the execution by Morlgagor or
such guarantor or endorser of an assignment for the benefit of creditors;
or the convening by Mortgagor or such guarantor or endorser of a
meeting of {ts creditors, or any clags thereof, for purposes of effecting a
moratorium upon or extension or compaesition of its debts; or the [ailure
of Mortgagor or such guarantor or endorser to pay lts debts as they
mature; or if Mortgagor or such guarantor or endorser is generally not
paying its debts ag they mature,

() The admigsion in writing by Mortgagor, any endorser
of the Note or any guarantor of the Obligatlon that [t is unable to pay Its
debts as they mature or that it is generally not paylng Its debts as they
mature,

— 3k~
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(g) The death or incapacity of Mortgagor, any endorser of
the Note or any guarantor of the Obligation, if an individual, or the
liquidation, termination or dissolution of Mortgagor or any such endorser
or guarantor, if a corporation, partnership or joint venture.

(h) Any attachment, garnishment, levy or execution upon,
or judicial seizure of, any portion of the Morigaged Property which is not
released within ten (10) days after its creation.

(i)  Except for liens approved by Mortgagee, the existence
or the filing of any lien or encumbrance against the Mortgaged Property
other rian any Permitted Excepiions that is not removed, released or
bonded ‘over to Mortgagee's satisfaction within fifteen (15) days after
its creatica.

(jy ~ 'The institution of any legal action or proceedings to
enforce a mortoige, deed of trust or other lien upon the Mortgaged
Property, which (s’ not dismissed or bonded over to Mortgagee's
satisfaction within five (5) days after its institution.

(k) The abaaconment by Mortgagor of all or any part of
the Mortgaged Property.

(1) . The existence o any encroachment upon the Mortgaged
Property that has occurred without the approval of Mortgagee that is not
removed or corrected within thirty (30} days after its creation,

{m) Unless otherwise agieed to by Mortgagee, the
demolition or destruction of, or any substastial damage to, the Mortgaged
Property.

(n) The occurrence of any event of uefault under the Note,
the Loan Agreement, or any other document or instrument executed or
delivered in connection with the Obligation including, . %ithout limitation,
any event of default under any other mortgage or deed of trust executed
or delivered in connecticn with the Obligation.

(o) The occurrence of any event of default wvader any
document or instrument given by Mortgagor in connection with any other
indebtedness of Mortgagor to Mortgagee. "

(p) The occurrence of any adverse change in the financial
condition of Mortgagor that Mortgagee, in lts reasonable discretion, deems
material, or if Mortgagee in good faith shall belleve that the prospect of
payment or performance of the Obligation is materlally impaired,

8.2 Upon the occurrence of any Event of Default, and at any time
thereafter while such Event of Default is continulng, Mortgagee may do
one or more of the following:

(a) Declare the entire Obligation to be immediately due
and payable, and the same, with all costs and charges, shall be collectible

wl3-







ranan e INOFFICIAL CCO)F}’X

8 5 470

thereupon by action at law, except that upon the occurrence of any Lvent
of Default specified in Section 8.1(d), 8.1(e) or 8.1(f) hereof, the entire
abligation shall become and be Immediately due and payable without any
declaration, notice or demand.

(b) Commence proceedings for foreclosure of this Mortgage
in the manner provided by law.

(¢) Exercise any or all of the remedies of a secured party
under the Uniform Commercial Code with respect to any personal property
coverza, hereby. 1f Mortgagee should proceed to dispose of any personal
properiv. [n accordance with. the provisions of the Uniform Commercial
Code, Tive (5) days' notlce by Mortgagee to Mortgagor shall he deemed to
be commercinlly reasonable notice under any provision of the Uniform
Commercial “Caide requiring notice. Mortgagor, however, agrees that all
property of every nature and description, whether real or persocnal,
covered by this Mertgage, together with all personal property used on or
in connection with the Premises or any business conducted thereon by the
Mortgagor and coverc! by separate security agreements, are encumbered
as one unit, that this Mortgage and such security interests, at
Mortgagee's option, may.ba foreclosed or sold in the same proceeding,
and that all property encumbered (both realty and personaity), at
Mortgagee's option, may be szla as such in one unit as a going business,
subject to the provisions of aprlicahle law.

(d) Send notifications/ t> any and all lessees and tenants
under the Leases that all Rents shall bz pald to Mortgagee. Thereafter,
Mortgagee shall be entitled to collect the Rents untll Mortgagor cures all
Events of Default and may apply the Rents collected at its sole discretion
to the maintenance of the Mortgaged Properfty. or the payment of the
Obligation.

(e) Apply any funds in the possession or control of
Mortgagee under the provisions of paragraph 5.5 hereiiio the payment of
the Obligation, in lieu of the purposes specified in that paragraph.

(f) without regard to the adequacy of any senurity for the- R

Obligation, enter upon and take possession of all or any” zart of the g
Mortgaged Property, either in person or by agent or employee; or by a %
receiver appointed by a court of competent jurisdiction; Mortgagor shall 1
on demand peaceably surrender possession of the Mortgaged Property to
Mortgagee. Mortgagee, in its own name or in the name of Mortgagor, may ¢,
operate and maintain all or any part of the Mortgaged Property to such e
extent as Mortgagee deems advisable, may rent and lease the same to ™A
such persons, for such periods of time, and on such terms and conditions
as Mortgagee in its scle discretion may determine, and may sue for or
otherwise collect any and all Rents, including those past due and unpaid.

In dealing with the Mortgaged Property as a mortgagee in possession,
Mortgagee shall not be subject to any lability, charge, or obligation
therefor to Mortgagor, other than for gross negligence or willful
misconduct, and shall be entitled to operate any business then being
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conducted or which could be conducted thereon or therewith at the
expense of and for the account of Mortgagor (and all net losses, costs
and expenses thereby Incurred shall be advances governed by paragraph
6.5 hereof), to the same extent ag the owner thereof could do, and to
apply the Rents to pay the recelver's expenses, If any, for the operation
ofat?‘c Mlortgaged Property and then In the manner provided in paragraph
3.3 hereln.

8.3 At any Ume after the institutlon of foreclosure proceedings,
upon application of Mortgagee, a recelver may be appcinted by any court
of compatent jurisdiction to take charge of all the Mortgaged Property, to
manage ~operate and carry on any business then belng conducted or that
could be¢ conducted on the Premises, to carry on, protect, preserve,
replace ard repair the Mortgaged Property, and receive and collect all
Rents and ‘o apply the same to pay the recefver's expenses for the
operation of the Mortgaged Property and then in the manner provided in
paragraph 3.3 ‘berein, Upon appointment of sald receiver, Mortgagor
shall immedlately driiver possession of all of the Mortgaged Property to
such recefver. '

8.4 Mortgagor shall nay all costs and expenses, lncluding without
limitation costs of title searciies and title policy commitments, court costs
and reasonable attorneys' {ocg, incurred In enforcing payment and
performance of the QObligatlon or firexercising the rights and remedies of
Mortgagee hereunder. Such court costs and attorneys! fees shall be sef
by the court and not by jury, shalllbe included in any judgment obtained
by Mortgagee, shall be added to the Obligation and secured by this
Martgage.

8.5 In addition to any remedies provided herein for an Event of
Default, Mortgagee shall have all other legal or_enuitable remedies allowed
under applicable law. No failure on the part or Mortgagee o exercise
any of its rights hereunder arising upon any Eveat of Default shall be
construed to prefudice (ts rights upon the occurrence-of any other or
subsequent Event of Default. No delay on the pari of Mortgagee in
exercising any. such rights shall be construed to preclude )it from the
exercise thereof at any time during the continuance of “ipai-Fvent of
Defauit, Mortgagee may enforce any one or more remedies or rights
hereunder successively or concurrently., By accepting pagmsnt or
performance of any of the Obligation after its due date, Mortgagea shall
not thereby walve the agreement contatned herein that time is of the
essence, nor shall Mortgagee walve elther its right to require prompt
payment or performance when due of the remainder of the Obligation or
its right to consider the failure to so pay or perform an Event of Default.

B.6 Mortgagor hereby walves any and all rights of redemption
from sale under any judgment of foreclosure of this Mortgage on behaif of
Mortgagor and each and every person, except judgment creditors of
Mortgager, acquiring any interest in or title to the Mortgaged Property
subsequent to the date hereof.
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SECTION 8. GENERAL PRGVISIONS

9.1 The acceptance of this Mortgage by Mortgagee shall not be
considered a waiver of or in any way to affect or impair any other
security that Mortgagee may have, acquire simultaneously herewith, or
hereafter acquire for the payment or performance of the Obligation, nor
shall the taking by Mortgagee at any time of any such additional security
be construed as a walver of, or in any way to affect or impair the
security of this Mortgage; Mortgagee may resort,- for the payment or
performance of the Obligation, to (ts several securlties therefor In such
order and manner as it may determine.

9 ) Without notice or demand, without affecting the obligations of
Mortgagor hereunder or the personal liahility of any person for payment
or performanc2 of the Obligation, and without affecting the lien nr the
priority of the Yen of this Mortgage, Mortgagee, from time to time, may:
(i) extend the /rime for payment of oll or any part of the Obligation,
accepl a renewal nsie therefor, reduce the payments thereon, release any
person llable for ai ar any part thereof, or otherwise change the terms
of all or any part of the Dbligation; (ii) take and hold other security for
the payment or perforimance of the Obligation and enforce, exchange,
substitute, subordinate, waive or release any such security; (iil) consent
to the making of any map or {lat of the Mortgaged Property; (iv) Join In
granting any ecasement on or' ip-creating any covenants, conditions or
restrictions affecting the use or occupancy of the Mortgaged Property;
(v) join {n any extension or subordirption agreement; or (vi) release any
part of the Mortgaged Property from‘tilz Mortgage. Any such actlon by
Mortgagee may be taken without the conseit of any junior lenhalder and
shall not affect the priority of this Mortgage-over any junlor len,

9.3  Mortgagor walves and agrees not o gssert: (1) any right to
require Mortgagee to procecd against any guarantor, to proceed against
or exhaust any other security for the Obligation; ‘0 pursue any other
remedy avallable to Mortgagee, or to pursue any remedy-ln any particular
order or manner; (li} demand, diligence, presentment for payment,
protest and demand, and notice of extension, dishonor, prolest, demand
and nonpayment, relating to the Obligation; and (i) any penelit of, and
any right to participate in, any other security now or hereatter held by
Mortgages. '

9.4 Mortgagee shall have the right to (nspect the Mortgaged
Property at all reasonable times.

9,5 ‘Time {8 of the essence hereof, If more than one Mortgagor is
named herein, the word "Mortgagor” shall mean all and any one or more
of them, severally and collectively, All Hability heretunder shall be joint
ond several, This Mortgage applles to, inures to the benefit of, and
binds all parties hereto, thelr helrs, personal representatives, succassors
and assigns.  The term "Morlgagee" shall include not only the original
Mortgagee hereunder but also any future owner and holder, i(ncluding
pledgees, of the Note, The provisions herecf shall apply to the parties
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according to the context thereof and without regard to the number or
gender of words or expressions used. :

9.6 This Mortgage cannot be changed except by agreement, in
writing, signed by Mortgagor and Mortgagee.

9.7 No offset or claim that Mortgagor now or may in the future
have against Mortgagee shall relieve Mortgagor from paying or performing
the Obligation.,

8.8 Each covenant, condition and provision of this Mortgage shall
be “itterpreted in such manner as to he effective and valid under
applicable, law but if any covenant, condition or provision of this
Mortgage shall be held to be void or invalid, the same shall not affect the
remainder peveof which shall be effective as though the void or invalid
covenant, ‘copairton or provision had not been contained herein.

9.9 This Mertgage shall be governed by and construed in
accordance with the-iaws of the State of Arizona, except that the laws of
the state in which the niortgaged Property s located shall apply to the
creation, perfection and. priority of liens and security interests and to
any foreclosure, sale, appsintment of receiver or other remedy with
respect to the Mortgaged Prcpcrty. Any procedures provided herein for
such remedies shall be modiffed by and replaced with, wherein Inconsis-
tent with or required by, any procedures or requirements of the laws of
the state in which the Mortgaged Proparty is located.

9.10 All notices required or permitied to he glven hersunder shall
be in writing, and shall become effective ‘twenty-four (24) hours after
such are deposited with the United Staies Poztal Service, certified or
registered, postage prepald, addressed as shewn above, or to such other
address as such party may, from time to time, désionate in writing.

9.11 The Obligation, in additlon to being sgecured by this
Mortgage, is also secured by other mortgages and deeds of trust and by
other lien, assignment and security documents covering real ¢nd persenal
property located in varlous states, This Mortgage and aii¢ther such
mortgages and deeds of trust and other lien, assignment anf security
documents secure the entire Obligation without allocation of any'nraberty
to any portion of the Obligation; provided, however, that ‘certain
mortgages and/or deeds of trust may contain a limitation on the maximum
amount secured by that mortgage.

SECTION 10. GROUND LEASE PROVISIONS

10,1 Denny's, Inc., a California corporgtion is the lessee and

rat tljgimpd ;E“EPf £ égq/gﬁgnd arl¢ is  the
Fc%ssor under a lease dated ) ié; la ) . 1977_. Mortgagor
y's

{s the sublessee and Denn Inc., a Callfornla corparation, is the
sublessor (hereinafter called "Sublessor") under that Sublease more
particularly described on Schedule "A" attached hereto and under which
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Mortgagor owns the Interest {n the Mortgaged Property as described in
Sectfon 1 hereof. Mortgagor does hereby assign, transfer, convey and
set over to Mortgagee all of Mortgagor's right, title and {nterest [n and to
the above-referenced Sublease agreement together with all obligations of
Sublessor due or to be performed thereunder or with respect thereto (all
hereinafler called the "Ground Sublease") as security for payment and
performance of the Obligation. The lien of this Mortgage attaches to all
of Mortgagor's rights and remedies at any time arising under or purguant
to Section 365(h) of the Bankruptcy Code, including, without limitation,
all of Mortgagor's rights to remain in possession of the Mortgaged
Propeity under Sectlon 365(h).

10.2. Mortgagor represents, warrants and covenants that:

a)  The Ground Subiease, as of the date hereof, Is
valid arnd <in good and current standing, not having been
altered, Gamended, changed, terminated or canceiled in any
way, and no _breach or default exists therein or thereunder.

(b)y Mortgager had full power, right and authority lo
execute and deliver the Ground Sublease and has full power,
right and authority iz execute and deliver this assignment
thereof,

(¢) Mortgagor has. not conveyed, transferred, or
assigned the Ground Subleiss. or any right or interest
therein, has not further subiezsed  any of the Mortgaged
Property and has not executed  any other document or
instrument that might prevent or -limit Morigagee from
operating under the terms and provisions hereof,

(d) Mortgagor shall make no other assignment of the
Ground Sublease or ol any right or interest inzrein and shall
not further sublease all or any part of " the Mortgaged
Property without the prior written consent of Mortgagee.

(e} Mortgagor shall promptly pay when due {af least
ten (10) days before dellnquent) all rents and other sums
becoming due under the Ground Sublease and shall perform
and observe, In timely fashion, each and all of the other
covenants, condltions, obligations and agreements on the part
of Mortgagor to be performed or observed under the Ground
Sublease In strict accordance with the terms and conditions
thereof, Mortgagor shall not do or permit anything to be
done, the doing of which, or omit or refrain from doing
anything, the omlssion of which, would or could be a breach
ar default under the Ground Sublease or & basis for declaring
a forfeiture or termination thereof.

(f) Mortgagor shall .not walve, 'execute-any agree-
ment that could be interpreted as waiving, or in any manner

8LE0C5-58~
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release or discharge Sublessor from, any covenants,
condltions, obllgations or agreements under or rclated to the
Ground Sublease to be performed or observed by Sublessor,
or condone any nonperformance thereof, but shall, at its sole
cost and expense, enforce and secure the performance of all
such covenants, conditions, obligations and agreements under
or related to the Ground Sublease to bhe performed or
observed by Sublessor,

10.3 Mortgagor hereby authorlzes Mortgagee, upon an Event of
Defavit.or upon default under the Ground Sublease, and upon the election
by ™Moitgagee to exercise its rights hereunder, to enforce Mortgagor's
rights “under the Ground Sublease and to recelve any performance of
Sublessor ihereunder, Mortgagor hereby authorizes Sublessor to accept
thls assignment and authorizes and directs Sublessor, upon such default
by Mortgagor .and election by Mortgagee, to make and render all acts and
performances reruired of Sublessor under the terms of the Ground
Sublease directly te~Mortgagee or its nominee as Mortgagee may dlrect.
Mortgagor hereby relieves Sublessor from any llabllities to Morigagor
which Mortgagor might stharwise have or assert by reason of the making
or rendering of any perfermance by Sublessor under the Ground Sublease
to Mortgagee or its nominec.

10.4 Should there occuit ony default in any payment or perfor-
mance of any of Mortgagor's oblivations under the Ground Subleasc, then
Mortgagee, without notice to or derand upon Mortgagor and without
releasing Mortgagor from any obligaticn, may pay or perform such obliga-
tions in such manner and to such exfspt as It may deem necessary;
Mortgagee Is hereby authorized to enter «par the Mortgaged Property for
such purposes. The exercise of any right eiauthority herein granted
shall not cure nor waive any Event of Default nor’invalidate any act done
hereunder because of any Event of Default.

10.5 Mortgagor does hereby make, constitute and appoint
Mortgagee, I[ts successors and assigns, Mortgagor's—trua and lawful
attorney in fact, in Mortgagor's name, place and stead| o otherwise,
upon any Lvent of Default or upon default by Mortgagor wunder the
Ground Sublease, and at any time thereafter while such Fvent-ef Default
or default by Mortgagor under the Ground Sublease is continuing:

(a) To do all acts and to execute, acknowledge,
obtain and deliver any and all Instruments, documents, items
or things necessary, proper or required as a term, condition
or provision of the Ground Sublease or in order to exercise
any rights of Mortgagor under the Ground Sublease or to
receive and enforce any performance due Mortgagor under the
Ground Sublease;

(b) To give any notices, instructions, or other com-
munications to Sublessor or to any other person or entity in
connection with the Ground Sublease;




UNOFFICIAL COPY




. ——

e e S

ra: UNOFFICIAL, GOPY

/4

(c) To demand and. receive all performances due
under or with respect to the Ground Sublease and to take ail
lawful ways and means for the enforcement thereof and to
compromise and settle any claim or cause of action in
Mortgager arlsing from or related to the Ground Sublease and
give acquittances and other sufficlent discharges relating
thereto; and

(d) To file any claim or proceeding or to take any
other action, elther in its own name, in that of its nominee,
in. the name - of Mortgagor, or otherwise, to enforce perfor-
mance due under or related to the Ground Sublease or protect
and - preserve the right, title and Interest of Mortgagee
hercvaider,

The power of aitarney given herein is a power coupled with an interest
and shall be irrevocable so long as any part of the Obligation remains
unpaid or unperiormsd.

10.6 The occurrerce of a default by Mortgagor under any of the
terms and conditions of ‘the-Ground Sublease shall constitute an Event of
Default hereunder that sha!l ¢ntitle Mortgagee, without any grace perlod,
to immediately exercise its rvigkts and remedies set forth herein for an
Event of Default.

10.7 No change, amendment Or’ modification shall be made to the
Ground Sublease (including without linitation the amount of rent or other
sums payable thereunder) or to the instructions of Mortgagor contained
herein without the prior written approval ¢f Martgagee.

10.8 Mortgagor shall promptly  notify Mortcagee of any default or
breach of or under the Ground Sublease or of any fallure of performance
or other condition that, with the giving of notice o the passage of time,
or both, could become a default or breach by Sublessor of or under the
Ground Sublease.

. 10.9 Mortgagor shall lImmediately upon receipt deiiver- or mall
directly to Mortgagee, addressed as set forth above, a true; evact and
[ull copy of any and all notices of default or breach and any snd all
other communications respecting a default or breach, alleged deiault or
breach, fajlure of performance or other condition that with the passage of
time or the glving of additlonal notice, or both, could become a default or
breach by Mortgagor of or under the Ground Sublease, or otherwise
relglting to Mortgagor's good standing with respect to the Ground
Sublease,

10,10 Mortgagee shall not be subject to any obligation or liabllity
under the Ground Sublease, Including, without limitation, any duty to
perform any of the terms, conditlons, provisions or agreements made by
Mortgagor, but any and all such obligatlons and liabilities shall continue
to rest upon Mortgagor as though thls assignment had not been made.
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10.11 Mortgagee shall have the right at any time to appear In and
defend and be represented by counsel of its own choice in any action or
proceeding purporting to affect Mortgagor's rights under the Ground
Sublease.

10.12 Mortgagor shall indemnify and heold Mortgagee harmiess from
any and all damages and losses arising as a result of or related to the
Ground Sublease, or the exercise by Morigagee of any of its rights here-
under, including, without lmitation, any judgment, amounts pald in
settlement, and all costs and expenses, including reasonable attorneys'
fees, incurred in defending or settling any action, suit or proceeding in
connecuien with the foregoing,

10.34%o failure on the part of Sublessor to comply with, honor and
perform in-accordance with the Ground Sublease shall affect the liability
of any party v pay and perform the Obligation or affect Mortgagor's
obligations hereundar,

10.14 If at any ume prior to the full payment and performance of
the Obligation, Mertgagor shall acquire by any method any estate, title or
interest in the Mortgaged Property greater than that which Mortgagor now
has, the lien of this Mortgage shall attach, extend to, and be a lien upon
such estate, title er interest =0 acquired and the lien on such greater
estate, title or interest shall bhe superior to all liens and encumbrances
created subsequent to the recording of this Mortgage. Mortgagor hereby
expressly grants, transfers and assigns to Trustee, with power of sale,
upon the terms and conditions herein set forth, all such greater estate,
title or interest at any time acquired 'by Mortgagor in and to the
Mortgaged Property. Upon request of «Mortgagee from time to time,
Mortgagor shall execute and deliver to Msirtgagee proper documents and
instruments to subject such greater estate, tille or interest to the lien of
this Mortgage, all in form satlsfactory to Mortgeace. In the event the
lien of this Mortgage does not attach, extend to apd become a lien upan
such greater estate, title or Interest acquired by Morijagor, such greater
estate, title or Interest shall not merge with the estate, 'title or interest
encumbered hereby but shall remain separate and distlnct and the estate,
title and interest encumbered hereby shall remain in full forez and effect,
wlthout merger, notwithstanding that all such estates, titles ard interests
may be held by Mortgagor or any third party.
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10.15 Mortgagor shall not, without Mortgagee's prior written
consent, elect to treat the Ground Sublease as termlnated under Section

365(h)(1) of Bankruptcy Code. Any such election made without such
consent shall be void.

IN WITNESS WHEREOF,
Mortgagor,

these presents have been executed by

BOSA INTERNATIONAL,

BY %/ /\%AM/ // ”

s /VL/LL«W\/
MORTGAGOR

(CORPORATE SEAL) =
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STATE OF ARIZONA
_ ) s§.
County of Pima )

The , foregoing instrument was acknowledged before me this l“l\.
day, of < &nuwoxy , 1986, by | [ Se. Jihe
. = ) of BOSA INTERNATIONAL, INC.,

an Arizona corporation, on behall ot sald corporation,

IN WITNESS WHERECKF, [ hereunto set my hand and officlal seal.

Notary Public - )

My commlssion expires:

My Commisslan Expires-yuny 28, 1987
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SCHEDULE “aA*

ALL THAT REAL PROPERTY SITUATE IN THE COUNTY OF COOK ,
sTATE oF LLLINOIS | MORE PARTICULARLY DESCRIBED AS FOLLOWS:

That certain portion, as indicated by cross-hatch on the
attached map, of the building located on land described as:

LAMDey  LOT 2, ZXCEPTING THEFEFROM THE WEST 17,00 FEET THEREOF TAKEN FOR THE
WIDENING OF SQUTE CICERD ~UEMUE, 'IN BLOCK S IN FREORICK H, ERRTLETT 2

FLEASANT HILL GRUDENS, A SUEBDIVISION OF THE WEST 1.2 OF THE SOUTHWEST 1.4 0OF
SECTION 3, TOWNSHIF 37 NORTH, RANGE [ 3 EAST OQF THE THIRD FRINCIPAL MERIDIAN,
BEINMG & RECTANGLE SHAPeD PARCEL CONTMINING 32,851 SOUWRE FEET AND HWU NG NET
USHEBLE FRONTAGE OF 132,54 FEET ON CICERQ RVENUE BY MET USABLE OF 247,95 FEET
AHD MNET FRONTAGE QF 133,04 FEET CF hRERTING AVENUE, [M COOK COUNTY, TLLIMOIS,

Pl 2409 - 2ot - co
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; Permitted Exceptions:
)

1

Ay TAMES FOR THE rEmRS [ 7&4 AND 1785 AND SUBSEQUENT (EMRE, : :
SECOND (HSTALLMENT TAXES FOR THE (EmR 1984 AND ENTIRE VEMR {788 TRXES ARE

NOT YET DUE OR P&HBLE,
FIRST INSTALLMENT 158 TAWES ASSESSEC [N THE AMOUNT OF 321,33, E1 ARE SHOWN

A PRI,

TAK TRENTIFICATION MO, 24-03-308-004

2, COVENANTS, ASOHOTTIONE AHD RESTRICTIONS COMTAINEC M)~ DEEL RECOFDED o
NOVEMBER 19, %74 A% DOCUMENT ”Z;l!uﬁl.
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PROMISSORY NQTE

$10,366,000.00 Tucson, Arizona
Neil = 237 g3

FOR VALUE RECELIVED, the undersigned BOSA INTERNATIONAL,
[N, an Arlzona corporation ("Maker"), promises to pay to the order of
FIRST INTERSTATE BANK OF AR[ZONA, N.A., COMMERCIAL
DEPRARTMENT at 140 North Stone Avenue, Post Office Box 390, Tucson,
Ar{zonz #5702 or at such other place as the holder hereof may from time
to time cecignate in writing, the principal sum of TEN MILLION THREE
HUNDRED SIATY-SIX THOUSAND AND NO/100 DOLLARS ($10,366,000.00)
or so much thzieof as the holder hereof may advance to or for the benefit
of Maker plus interast calculated on a daily basis (based on a 365-day
vear) from the daute hereof on the principal balance from time to time
outstanding as hereinalter provided, principal, interest and all other
sums payable hereunde; to be paid In lawful money of the United States
of America as follows: '

So long as the outstancding principal balance of the Loan s
from $0 to and including-$3,000,000.00, interest shall accrue
at the rate of one percent1%) per annum in excess of the
Prime Rate, The Prime Rate iz defined as the interest rate
per annum designated by Pirst” Interstate Bank of Arizona,
N.A as {ts "Prime Rate," as annpaunced by that Bank from
time to time, The interest rate or this indebtedness will
change from time to time on the erfarilve date of, and in
conformity with, changes in the Prime Fate. So long as the
outstanding princlpal balance of the < Toan Is from
$3,000,000.01 to and including $6,000,000.00,~Interest shall
accrue at the rate of one and one quarter percent (1.25%) per
annum in excess of the Prime Rate. 8o Ibno _as the
outstanding principal balance Is in excess of $6,000.030,00,
interest shall accrue at the rate of one and one-hall /jparcent
(1.5%) in excess of the Prime Rate. All accrued interest siiall
be due and payable on the first day of each and every month
commencing with the first month after the date of this Note.
In addition to accrued interest, commencing on the first day
of the seventh month following the date of this Note, and
continulng on the first day of each and every month
thereafter, a repayment of principal In the amount of
$124,891.00 shall be due and payable until the first day of
the nintieth month after the date of this Note, when the
remaining unpaid principal balance, together with accrued
interest and charges, and all other amounts payable
hereunder shall be due and payable.

38~
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Maker agrees to an effective rate of interest that is the rate stated
above plus any additional rate of interest resulting from any other
charges In the nature of interest paid or to be paid in connection with
this Note. ‘

All payments on this Note shall be applied first to the payment of
any costs, fees or other charges incurred in connection with the
indebtedness evidenced hereby, next to the payment of accrued interest
and then to the reduction of the principal balance.

This Note is issued pursuant to that loan agreement (the "Loan
Agreement") of even date herewith between Maker and the payee hereof
and is szcured by, among other things, various Mortgages or Deeds of
Trust, Assmignment of Rents and Security Agreement (collectively, the
"Deed of Trust) of even date herewith, executed by Maker, as trustor,
in favor of the-payee, as beneficiary, encumbering property situate,
respectively, in [llinois, Minnesota, Ohio and Texas. The Deed of Trust
and all other dccuinents or {nstruments securing the indebtedness
evidenced by this Note ur executed or delivered in connection with this
Note are herein called thz "Security Documents." The terms of ali of the
Security Documents are hereby incorporated by reference (nto this Note,

Time is of the essence of this Note, At the option of the hoider
hereof, the entire unpaid. priacipal balance, all accrued and unpaid
interest and all other amounts payab.e hereunder shall become immediately
due and payable without notice upor the failure to pay any sum due and
owing hereunder as provided herein if'such failure continues for ten (10)
days after notlce therecf to Maker or uptn the occurrence of any event of
default under the Loan Agreement or any security Document.

After maturity, including maturity upor -acceleration, the unpaid
principal balance, all accrued and unpaid [nterest 2and all other amounts
payable hereunder shall bear interest at that rate that is two percent
(2%) above the rate in effect on the date the unpaid balance becomes
immediately due and payable. Maker shall pay all costs and expenses,
including reasonable attorneys' fees and court costs, incucred in the
collection or enforcement of all or any part of this Note.. Such court
costs and attorneys' fees shall be set by the court and nat by(jury, shall
be included in any judgment obtained by the holder hereof and 2nall be

secured by the Security Documents.

Maker shall have the option to prepay this Note, in full or in part,
at any time without penalty provided that prepayment is In conformance
with the Loan Agreement. All prepayments shall be applied in the
inverse order of maturity, or, at the option of the holder, in the regular
order of maturity.

In all events, the entire unpaid principal balance, all accrued and
unpald [nterest and all other sums payable' hereunder shall be due and
payable on June 1, 1993,
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¥ Date to be supplied at closing. First day of 90th calendar month after
date of Note.

Failure of the holder to exercise any option hereunder shail not
constitute a waiver of the right to exercise the same in the event of any
subsequent default or in the event of continuance of any existing default
after demand for strict performance hereof,

Maker, sureties, guarantors and endorsers hereof: (a) agree to be
jolntly and severally bound, (b) severally waive any homestead or
exemotion right against said debt, (c) severally waive demand, diligence,
preseatment for payment, protest and demand, and notice of extension,
disheaer, protest, demand and nonpayment of this Note, (d) consent that
the hclges hereof may extend the time of payment or otherwise modify the
terms ci-payment of any part or the whole of the debt evidenced by this
Note, at the-request of any other person primarily liable hereon, and
such consent shall not alter nor diminish the liability of any person, and
(e) agree that the holder may setoff at any time any sums or property
owed to any of ther Uy the hclder hereof,

All notices required or permitted in connection with this Note shall
be given at the place and in the manner provided in the Lean Agreement
for the giving of notices.

This Note shall be governzd by and construed according to the laws
of the State of Arizona.

IN WITNESS WHEREOQF, this Premissory Note has been’ executed as
of the date first written above.

BOSA INTERNATIONAL, INC,
By%vé/,{‘_/ﬂ /Z‘ |
j’-&".—vwé-—fzﬂ"—b_ . ~

Its
4

p——————

MAKER
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