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MORTGAGE, ASSIGNMENT OF LEASES AND SECURITY AGREEMENT

THIS MORTGAGE, ASSIGNMENT OF LEASES AND SECURITY AGREEMENT
{hereinafter referred to as the "Mortgage™ is made as of the /ffAday of September, 1987,
by AMERICAN NATIONAL BANK AND TRUST COMPANY OF CHICAGO, not-
persenally, but as Trustee under Trust Agreement dated February 1, 1987, and known as
Trust No. 101443-01 (hereinafter referred to as "Trustee"), whose address is set forth
below, and M & J/RETAIL LIMITED PARTNERSHIP, an Illincis limited partnership, sole
benefielary - of ‘Trustee (hereinafter referred to as "Beneficiary"), whose address is set
forth - below (Trustee and Beneficiary are hereinafter collectively -referred to as
"Mortg‘agor"], in. favor of CONFEDERATION LIFE INSURANCE COMPANY, a Canadian
mutual insvrance company, whose address is set farth below (hereinafter referred to as

"Mortgagr 2",

Article ]

TERMS OF THE INDEBTEDNESS

1.1 ' Certain Terms of Indebtedness: The following is a summary of certain terms
of the Indebtedness (gc'nereinafter defined) secured by this Mortgage., A true and cor-
rect copy of the Note refarted to below is attached hereto as Exhibit A and s hereby
incorporated herein by refecriice and should be referred to for a complete reecital of all

terms-and conditions thereof:

Is%g‘

xr

(a) Note: That certain Pronissory Note (hereinafter referred to as the "Note') ~}

of even date herewith made by Trustze) payable to the order of Mortgagee in the princi- A
pal amount of Two Million Dollars ($2;304.000.00) (hereinafter referred to as the "Loan"). :%
(b) - Interest! Rate and Payments: [ Imerest shall acerue under the Note at the @'2
rate of Nine and 50/100 Percent (9.509%) per 2nnum, and installments of interest and of LD

principal outstanding under the Note shall te Jue and payable in the amounts, at the
times and otherwise as provided in the Note. Tne'interest rate ls subject to adjustment
by Mortgazee, as more particularly deseribed in thz Naote.

Ae} Maturity Date: All of the unpald princinai balance outstanding under the
Note and- all unpaid interest accrued thereon shall became aue and payable, if not soconer
paid or if not sooner due by acceleration, notice of prepuyment, or otherwise, on
September 30, 1997 (hereinafter referred to as the "Maturity/ate}.

(dy Prepayment: The Note may be prepaid in part or ii full but only as provided
in the Note. Any payment in full of the Note shall include, in addition to the unpaid
principal belance outstanding, all interest accrued thereon, any app'icable Prepayment
Premium (as provided in the Note) and any other sums which are secured by this
Mortgage and the other Loan Documents (as hereinafter defined), ineclvding, without
hmitatlon, any expenses incurred by Mortgagee in connection with the ican secured
hereby or .in connection with any prior Event of Default (as hereinafter d<fiaed) under
the Note, Mortgage or the other Loan Deocuments.

233350

) {e) Pefinition of the Indebtedness: 'The term "Indebtedness" shall mean the
principal amount of, interest payable on, and all fees, amounts, payments, premiums,.
liabllities and monetary liabilities and obligations due or required to be pald by Mortga-
gor under the Note, this Morigage or the other Loan Documents, or under any future
advance note, or under any and all amendments, modifications, restatements, replace-
ments,. consolidations, substitutions, renewals, extensions and increases to the Note and
the other: Loan Documents, whether heretofore or hereafter existing, and whether direct

or tndirect, -absolute or contingent.

Article 2

DEFINITIONS

2.1.;. Definitions: The followmg terms shall have the following méanings {any
other capitalized term used herein that is not expressly defined in this ‘Article shall have
the meaning defined elsewhere in this Mortgage or in the other Loan Documents):
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(a) . Affiliated Person: Any (i) guarantor of any part of the Indebtedness and any
subsequent or successor guarantor; and (i) Beneficiary, and any subsequent or successor
beneficiary of Trustee, any general partner of any general or limited partnership that is a
beneficiary of Trustee and the joint venture partners of any joint venture that is a bene-
ficiary of Trustee, any persons or entities holding the controlling shareholder interests in
any corporation that is a beneficiary of Trustee, and any other corporation so controlled
by such persons or entities or by such corporate beneficiary of Trustee; and (iii) if Mort-
gagor is a general or limited partnership, its general partners and any subsequent or suc-
cessor general partners thereof; and (iv) if Mortgagor is a joint venture, the joint venture
partners thereof; and (v) if Mortgagor is a corporation, the persons or entities holding the
controlling 'sharehoider interests therein,

{b) . Awards: All awards and payments heretefore or hereafter made by any
municipal, state or federal agency or authority to Mortgagor, including any awards or
payments for, any taking of the Mortgaged Property (as hereinalter defined) as & result of
the exereise of the right of condemnation or eminent domain and any and ail proceeds
and payment*s horetofore or hereafter made by any insurance company as a result of any
casualty or otie. 2vent in connection with the Mortgaged Property.

{e):. Benet*uarg.‘ M & J/Retail Limited Partnership, an lllinois limited partner-
ship, {a!so defined ancve’.

(d) . Beneficiarvs Address: c/o M & J Wilkow, Ltd., 180 North Michigan Avenue,
Chicago, lllinois 60601, Attzntion: Mare R. Wilkow

(e} Buildings: The shopging center containing a total of 27,385 square feet of
rentable area, commonly known'as Broadway Festival, and {ocated on the Real Estate {as
hereinafter defined), and any and ali ouildings, structures and improvements, and any and
all additions,; -alterations, bettermcuts or appurtenances thereto, now or at any time
hereafter situated, placed or constructcd upon the Real Estate or any part thereof.

{£) Commitment: That certain Comniitment dated July 20, 1987, from Mortga-
gee to Mortgagor as conditionally accepted hy Mortgagor on August 5, 1987 and approved

by Mortgagee on August 10, 1987,

3] Contracts: Any and all contracts, coZuments or agreements pertaining to
the ownership, use, occupancy, development, desigr, ~onstruction, financing, operation,
management, alteration, repeir, marketing, sale, lease ~r enjoyment of the Mortigaged
Property, and all rights, privileges, authority and benefits-ihereunder (but under no cir-
cumstances any lisbilities, obligations or responsibilities thereunder).

{h} Default Rate: The lesser of: (i) the interest rate «»f Five Percent (5%) per
annum in excess of the rate of interest otherwise applicable uncder/the Note at any time,
or (i1) the highest rate allowed to be charged or eollected under applicable law.

(i Event of Default: The occurrences defined in Artlele 8 ol thiz-Mortgage.

i)} Fixtures: A}l fixtures, as defined in and subject to the Uniforin Crmmercial
Code, located on the Real Estate including, without limitation, all systeris, fittings,
structures, eguipment, apparatus, fixtures and other improvements and iterisinow or
hereafter temporarily or permanently attached to, installed in or used in connectinn with
any of the Buildings or the Real Estate, including but not limited to any and ail parti-
tions, hardware, motors, engines, boiiers, furnaees, pipes, plumbing, conduit, sprinkler
systems, fire extinguishing equipment, eievator equipment, telephone and other commu-
nications equiprment, security equipment, master antennas and cable television equip-
ment, water tanks, heating, ventilating, air conditioning and refrigeration equipment,
laundry faclhties, and incinerating, gas ard electric machinery and equipment.

(k) Governmental Authority: Any and all courts, boards, agencies, comrmissions,
offices or other authorities of any nature whatsoever for any governmental unit {federsal,
state, county, district, municipal, city or otherwise) or arbitration authority, whather

now or hereafter in existence.

1) Impositions: Al (i} general and special real estate and personal property
taxes and other land taxes and assessments, waler and sewer rates and charges, and all.
other gavernmental charges and any interest or costs or penalties with respect thereto,
and (ii) ‘eharges for any easement or agreement maintained for the benefit of the Mort-
gaged Property whieh at any time prior to or after the execution of the Loan Documents
may be assessed, levied or imposed upaon the Morigaged Property, or the rent or income

Iy

received therefrom or any use or occupancy thereof, and (iii) other tates, assessments,
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fees and governmenta! charges levied, imposed or assessed upon or against Mortgagor in
connection with the Mortgaged Property, and {lv) all annual premiums for insurance poli-
clies required to be maintained under this Mortgage.

{m) -~ Leases: Any and all leases, subleases, licenses, concessions -or grants of
other possessory interests (written or oral) now or hereafter in force, covering or affect-
ing .the Mortgaged Property,.or any part thereof or interest therein, together with all
rights, powers, privileges, options and other benefits of Mortgagor thereunder {but under
no circumstances any liabilities, obligations or responsibilities thereunder}.

(n} - Legal Requirements: The terms, covenants, conditions and restrictions now
or hereafter existing to whieh Mortgagor or Beneficiary may be bound or te which the
Mortgaged Property is subject under (i) any and all present and future statutes, laws,
rulings, opinions, rules, regulations, codes, permits, certlﬁcates. approvals, ordinances,
judicial d<cisions or orders of any Governmental Authority in any way applicable to
Mortgagor or Beneficiary or the Mortgaged Properily, and the ownership, use, occupancy, -
possession, velopment, design, construction, financing, operation, maintenance,
alteration, ror_u“. marketing, sale, lease or enjoyment thereof, including without
limitation any ralsted to zaoning, building, utility service, sewer service, fire safety, land
and water use, sivcivision control, condominium property, environmental protection,
occupational heaitn-ani safety or flood hazard; (ii) the Mortgagoer's or Beneficiary's
presently - or subsequeatly effective corporate resolutions, by-laws, artleles of
incorporation, partnerzilip agreement, limited partnership agreement, joint venture
agreement, or trust agreeinent. or other form of business association; (lil} any and all
Leases; (iv) any and all Coiitracts; (v) any lease, sublease, option, articles of agreement
for deed, instaliment contrac* c¢r other contract or agreement pursuant to which
-Mortgagor .is granted any posseisory, legal, equitable, beneficial or other interest in the
Mortgaged Property; and (vi) ary and all other easements, covenants, conditions,
restrictions, leases or other contracts and agreements {(written or oral} of any nature to
which Mortgagor or Benefielary may-te bound or to whieh the Mortgaged Property may

be subject.

{0) Loan Documents: The Cominitment, this Morigage, the Note, Security
Agreement and Assignment of Leases, Rents(ard Profits, all of even date herewith, and
any and all other documents now or hereafter efid)ncmg or securing the payment of the
Indebtedness or the observance or performance /of the Obligations and any and all
amendments, modifications, restatements, replacemeais, substitutions, renewals, exten-
sions and increases thereto whether heretofore or herezfter entered into in connection

with the Indebtedness.

{s)] Mortgaged Property: The Real Estate, Buildings, Fixtures, Leases, Con-
tracts, Rents, Awards and Personalty together with:

{i) any and all rights, privileges, tenements, heredituments, rights-of-way,
easements, appendages and appurtenances of the Real Estate tnd/or the Buildings
belohging or in any way appertaining thereto, and all right, title and interest of
Mortgagor in and te any streets, ways, strlps or gores of land adjoiring the Real
Estate or any part thereof; and

7 (ii) ~any and all betterments, additions, appurtenances, supstitutions,
replacements and after sequired title or interests thereof and all reversions and
remalinders therein; and

(iii) any and all other security and collateral of any nature whatsoever now
or hereafter given for the repayment of the Indebtedness or the performarice and

discharge of the Obligations.

(q) Mortgagee: Confederation Life Insurance Company, a Canadian mutual
insurance company, and its suecessors and assigns, and the hoiders, from time to time, of.

the Note. -

i Moﬁt'gagee's Address: 221 Bloor Street East, Toronto, Ontario, Canada M4W
1H1 Attention: U.S. Merigage Investments.

(s Mortgagor: Trustee and Heneflciary, collectively.

(t) .- _..Mortgggor's Address: c/o Beneficiary, at its address hereinabove set forth,
and c/o Trustee, at its address hereinafter set forth, :
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(u) Obiigations:. Any and all of the covenants, conditions, warranties, represen-
tations and. other obligations {other than the obhgatnon to repay the Indebtedness) of
Mortgagor or others to Mortgagee under or as.set forth in the Note, this Mortgage or the
other Loan Documents and under the Legal Requirements.

{(v)  Permitted Exceptions: The encumbrances and title exceptions specifically
described _iq, Exhibit C attached hereto and made a part hereof. . .

{w)  Perscnalty: All right, title and interest of Mortgagor, if any exists, in and 1o0.
‘all furniture, furnishings, equipment, machinery, goods, inventory and all other tangible
personal property and any intangibles of any kind or character as defined in and subject
to the provisions of the Uniform Commerciai Code now or hereaflter located upon, within
or about.the Real Estate and Buildings, or used or useful in conneection therewith, to-
gether with all existing or future eccessories, replacements and substitutions thereto or
therefor pid the proceeds therefrom, ineluding but not limited to: (i} all furniture, furni-
shings. &nt-equipment furnished by Mortgagor to tenants of the Real Estate or the
Buildings; 1) _all building materials and equipment intended to be Incorporated In the
improvements row or hereafter to be constructed on the Real Estate, whether or not yet
incorporated in suzh improvements; {iii) all machinery, apparatus, systems, equipment or
articles used 1n supplying heating, gas, electricity, ventitation, air-conditioning, water,
light, power, refrigeiation, fire protestion, elevator service, telephone and other com-
munieation service, rmaster antennas and cable television service, waste removal and all
fire sprinklers, smoke /‘ctectors, alarm systems, security systems, electronie meonitoring
equipment and devices; (iv; all window or structural cleaning and maintenance equip-
ment; (v) all indoor and outdour furniture, including tables, chairs, planters, desks, sofas,
shelves, lockers, cabinets, wall sui=s and other furnishings: (vi) all rugs, carpets and other
floor coverings, draperles, drapery rods and brackets, awnings, window shades, venetian
blinds and curtains; (vii) all lamgs, chandeliers and other lighting fixtures; (viit) all
recrentional equipment and materiutz, (ix) all office furniture, equipment and supplies:
(x) all kitchen equipment and appliarecs, ineluding refrigerators, ovens, dishwashers,
range hoods and exhaust systems and diuposal units; (xi) all laundry egquipment, including
washers and dryers; (xii} all tractors, morers, sweepers, snow removal equipment and
other equipment used in maintenance of intarior and exterior portions of the Real Estate;
(xili) all other maintenance supplies and invintories; and (xiv} all intangible property,
including, but not limited to all building and tride names; provided, the enumeration of
any specifie artieles of personalty set forth above/shall in no way exclude or be held to
exciude any items or property not specifically enurmerated, and any of the foregoing
items that do not constitute personal property but ccnstitute fixtures under applicable
law shall be included in the definition of the term "Fixtures"os used herein.

(x} - Real Estate: The real estate, legal title to whieciiis owned in fee simple by
Trustee nnd legally described on Exhibit B attached hereto anc i7ade a part hereof.

(v). . Rents: All of the rents, revenues, income, profits, debosits and other bene-
fits payable under the Leases and/or otherwise arising from or out af the Mortgaged Pro-
perty or out of the ownership, use, enjoyment or disposition of all or any-portion of the
‘Mortgaged Property or part thereof or interest therein.

(z}) . Trustee: American National Bank and Trust Company of Chicege; as Trus-
tee under Trust Agreement dated February 1, 1987, and known as Trust No. :0.443-01
(also defined above)

(aa) Trustee's Address: 33 North LaSalle Street, Chicago, Nllinois 606980, Atten-
tion: Land: Trust_'Department.

Article 3
GRANT

3.1 Grant. To secure the full and timely payment of the Indebtedness and the
full and timely performance and discharge of the Obligations, Mortgagor by these pre-
sents hereby Grants, Bargains, Sells, Assigns, Mortgages and Conveys unto Mortgagee the
Meortgaged Property, subject to, but only to, the Permitted Exceptions, to have and to
hold the Mortgaged Property unto Mortgagee, its successors and assigns forever, and
Beneficiary, by executing this Mortgage and by dtrectmg Trustee to execute and deliver
this Mortgage, does hereby warrant that Mortgagor is well and lawfully seized of good,
absolute and indefeasible fee simple absolute title to the Mortgaged Property, free and
clear of all mortgages, liens, charges, security interests and encumbrances whatsoever,
except only the Permitted Exceptions, and does hereby bind itself, its successors and
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assigns ‘to warrant and forever defend fee simple absolute title to the Mortgaged Prop-

erty unto the Mortgagee, and the quiet and peaceful enjoyment and possession thereof,

against every person whomscever claiming the same or any part thereof or interest
therein.

3.2 Condition of Grant. The condition of these presents is such that {f Mortga-

gor shall pay or cause to be paid the Indebtedness as and when the same shall become due.

and payable, and shall observe, perform and discharge the Obligations in accordance with
this Mortgage and the other Loan Documents, then this Mortgage and the other Loan

Documents ‘and the ‘estates and rights granted by them shall be released and terminated

by Mortgagee. :

Article 4

ASSIGNMENT OF LEASES

4.1 hssignment of Rents, Leases and Profits. To further secure the full and
timely payment ot Indebtedness and the full and timely performance ang discharge of the
Obligations, Morcagor hereby sells, assigns. and transfers unto Mortgagee all of the
Leases and the Re. ts‘now due and which may hereafter become due under ar by virtue of
any of the Leases which may have been heretofore or may be hereafter made or agreed
tc by Mortgagor or the /sgents of Mortgagor or which may be made or agreed to by Mort-
gagee under the powers her-.n granted, it being the intention hereby to establish an abso-
lute and present transfer ard assignment of 'all such Leases, Rernts and all avails there-
under, to Mortgagee; providéd, bowever, the aceeptance by Mortgagee of the foregoing
assignment, with all of the rights, Jowers, privileges and authority so created, shail not,
prior tc entry upon and taking possassion of the Mortgag—ed Property by Mortgagee, be

deemed or construed to constitute Mortgapee a "Mortgagee in Possession,"” nor thereafter

or at any time or in any event obligate Morigagee to appear in or defend any action or
proceeding related to the Leases or ) the Mortgaged Property, to take any actions
thereunder, to expend any money, ineur ary oxpenses, or perform or discharge any obli-
gation, duty or liability under the Leases, or to assume any obligation or responsibility
for any security deposits or other deposits dzlivered to Morigagor by any lessee there-
under. Reference is hereby made to that certaii Assignment of Leases, Rents and Prof-
its, of even date herewith, executed by Mortgagirand Beneficiary to Mortgagee, which
sets forth in more detail the terms and conditions o caid assignment, including, without
limitation, the rights, remedles, powers and authority vested in Mortgagee by virtue of
said assignment, which terms, eonditions, righis, remedics, powers and authority are
herein incorporated by this reference. Neither Mortgago- ncr.Beneficiary shall have the
right to terminate or enter into new leases with respect to-the Mortgaged Propertiy with-
out giving Mertgagee prior written notice thereof and obtaiinnz Martgagee's prior writ-
ten consent in connection therewith, except under certain circumstances expressly pro-
vided for in said Assignment of Leases, Rents and Profits. All l¢ases submitted to Mort-
gagee for Mortgagee's approval shall be acted upon within seven (7) (lzys of their receipt
- by Mortgagee or be deemed approved by Mortgagee. Mortgagee shall pat unreasonably
withhold lts approval for any lease submitted by Mortgagor,

Article 5
SECURITY AGREEMENT

§.1  Security Interest. This Mortgage shall be construed as a mortgage on real
property and it shall aiso constitute and serve as a "Security Agreement” on personal
property within the meaning of, and shall constitute, until the grant of this Mortigage
shall terminate as provided in paragraph 3.2 hereinabove, a security interest under, the
Uniform Commercial Code with respect to the Personalty, Fixtures, Leases and Rents.
To this end, Mortgagor does Grant, Bargain, Convey, Assign, Transfer and Set Over unto
Mortgagee 8 security interest in and te any and all of Morigagor's right, title and interest
in, to and under the Personalty, Fixtures, Leases and Rents (hereinafter referred to as
the "Collateral} to secure the full and timely payment of the Indebtedness and the full
and timely performance and discharge of the Obligations. Reference is hereby made to
that certain Security Agreement of even date herewith between Beneficiary and Mortga-
gee, which sets forth in more detnil the terms and conditions of said Security Agreement
and. the -rights, remedies, powers and authority vested in Mortgagee by virtue of said
Security Agreement, ‘which terms, conditions, rights, remedies, powers and authority are
herein: incorporated by reference.

5.2° Finaneing Statement. This Mortgage is intended to be .a iinanéing‘ statement
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within the purview of the Uniform Commercial Code with respect to the Personalty and
Fixtures. The-addresses of the Mortgagor (Debtor) and Mortgagee (Secured Party) are as
set forth herein. This Mortgage is to be filed for record in the real estate records of the
county where the Real Estate is located. The Mortgagor is the record owner of the Real
Estate. Notwithstanding the foregoing, Mortgagor and Beneficiary hereby agree with
Mortgagee to execute and deliver to Mortgagee, in form, scope and substance satisfac-
tory to Mortgagee, any renewals or extensions of said Security Agreement or Financing
Stetements and such additiona! Security Agreements or Financing Statements and such
further essurances as Mortgagee may, from time to time, consider necessary to create,
perfect and preserve Mortgagee's security interest herein granted, and Mortgagee may
cause such statements and assurances to be recorded and filed at such times and places
as may be required or permztted by law to so create, prefect and preserve such security

interest

Article 6
REPRESENTATIONS-AND WARRANTIES

Trustee hertby represents to Mortgagee as of the date hereof and as of all dates
hereafter that:

6.1 Organizaiiun, Authority, ete. Mortgagor and Beneficiary: (a) are duly
orgamzed, validiy existing end. in good standing under the laws of the state of their
respective organization and sve qualified to do business and are in good standing in every
jurisdiction in which the nature of their businesses or properties makes such qualification
necessary, ineluding; but not liinited to, under the laws of the State of lilinois; (b)-have
the right and authority to own th:ir properties and to carry on their businesses as now
being conducted;. and (c) are in comipliance with ail laws, regulations, ordinances and
orders of public authorities applicableirc them,

, 6.2 Validity of Loan Documents. (1) The execution, delivery and performance by
Mortgagor and Beneficiary, as the case msy be, of the Loan Documents, and the
borrowing evidenced by the Note: (i) ave  within the powers of Mortgagor and
Beneficiary; (ii) have been duly authorized by all rzcuisite partnership, corporate or trust
action; (iii) have received zll necessary governme:itsl approval; (iv) will not violate any
of the Legal Requirements; and (b) the Note and the lonn Documents, when executed and
delivered by Mortgagor and Beneficiary as the case /nay be, will constitute the legal,
valid and: binding obligations of Mortgagor and Benefic’ary in aecordanee with their

respective terms.

6.3. Permits and Approvals. All permits, certificates,“approvals and licenses
required for or in connection with the cwnership, use, ocecupanc,or enjoyment of the
Morigaged Property or in connection with the organization, existeiice-and conduct of the
businesses of Mortgagor or Beneficiary have been duly and validly ’ssued and are and
shall at all times hereafter be in full force and effect. -

6.4 Zoning. The Mortgeged Property is duly and validly zoned as ‘o jermit the
current use, occupancy and operation of the Morigaged Property, and such zdping is final
and unconditional and in full force and effect, and no attacks are pending or threatened
with respect thereto. The Mortgaged Property complies and will comply vt the
requirements, standards and limitations set forth in the applicable zoning ordinance and
other applicable ordinances in all particutars, including, but not limited to, bulk, density,
height, charaecter, dimension, location and parking restrictions or provisions.

6.5 Utilities. All utility services necessary and sufficient for the full use, occu-
pancy.and operation of the Mortgaged Property are available to and currently serviecing
the. Mortgaged Property without the necessity of any off-site improvements or further
connection costs.

6.6 _ Access. All streets, highways and waterways necessary for access to and
full use, occupancy and operation of the Mortgaged Property have been completed and
are open and available to the Mortgaged Property without further condition or cost to

Mortg‘ago_r. '

6.7 Condition of Mortgaged Property. The Buildings are in high.quality physical
order, repair _and condition, are structurally sound and wind and water tight, and all’
: plumbing, eJectrical, heating, ventilation, air conditlonmg, elevator and other mechanical
systems and equipment are in good operating order, repair and eondition.
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6.8 Financial and Other Information. Neither this Mortgage nor any other doc-

ument or statement furnished to Mortgagee by Mortgagor, Beneficiary or any other
Affiliated Person or any other person contains or will contain any untrue statement of

fact or omits or will omit to state a fact material to the submitted document or to the
Mortgaged Property.

6.9 . Other Information. All other information, reports, papers gnd data given to
Mortgagee with respect to Mortgagor, Beneficlary or any other Affillated Person or
others obligated under the terms of the Loan Documents are accurate, correct and com-
plete in all material respects.

6.10 Brokerage Commissions and Other Fees. No brokerage fees or ecommissions
or other fees are payable in connection with the loan to be disbursed by Mortgagee here-

under, excent for the fee payable to Draper and Kramer, Incorporated referred to in the

Commitm<nt, which fee shall be paid in full prior to or simultaneous with the closing of
the loan secur=d hereby.

6.11 Ctrer Agreements. {a) Mortgagor has heretofore given or caused to be given
or shall. hereaf(er give or cause to be given to Mortgagee true and correct copies
{accompanied in each ease by all related agreements and documents) of the partnership,
corporate or trust agrerments or articles or by-laws pursuant to which Mortgagor and
Beneficiary were formed and any amendments thereto; (b) such instruments (i} have been
duly executed and dclivered by the respective parties thereto, (ij) have. not been
amended, modified, or ass/gnad (except as specified therein), {iii) are in full force and
effect and. (v} are legal, vaiid‘and binding obligations of the respective parties thereto in
accordance with their respective terms; (¢) Neither Mortgagor nor Beneficiary is a party
to any agreement or instrumen: adversely affecting its respective present or proposed
business, properties or assets, opc¢retion or condition, financial or otherwise; and (d)
Neither -Mortgagor nor Beneficiary is/in material default in the performance, observance
or fulfillment of any of the obligations. covenants or conditions set forth in any agree-
ment or ‘instrument to which it respe:tively is g party or to which the Mortgaged
Property is subject.

6.12° Taxes. Mortgagor has filed all fedrral, state, county and munieipal income
tax returns required to have been filed by it, and. hias paid all taxes which have become
due pursuant to sueh returns or pursuant to any ascesiments received by it, and Mortga-
gor does not know of any basis for additional assessmedt in respeet of such taxes.

6.13 Litigation. ‘There is not now pending agairsi or affecting Mortgagor or
Beneficiary or the Mortgaged Property nor, to the knroiwvledpe of Mortgagor, is there
threatened; any action, suit or proceeding at law or in equity'c-by or before any admini-

strative agency which, if adversely determined, would impeit’ or affect the financial
condition or operation of Mortgagor, Beneflciary or any otherAfiiliated Person or the.

Mortgaged Property.

8.14 Survival of Representations and Warranties., Each and ali of {iie representa-
tions and warranties contained herein shall survive the execution and de. lvery of the
Loan Documents and the consummation of the loan called for therein, and slie!l continue
in full force and effect until the Obligations and the Indebtedness shall hav. ?'een satis-

fied and paid in full.

Article 7
COYENANTS

Until the entire Indebtedness shall have been paid in full, Mortgagor hereby uncon-
ditionally covenants and agrees as follows:

7.1 Payment and Performance. Mortgagor shall pay or cause to be paid the

indebtedness, as and when all or any payment thereunder is due under the Note, this
Mortgage or the Loan Documents, and shall perform or cause to be performed all of the
Obligations in full on or before the dates the Obligations or any part thereof are required
to be performed and shall commit or suffer no act or event which {upon notice or the
passage of time, or both) would constitute a default or Event of Default under the Loan
Documents or the 'Legal Requirements.
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7.2 Compliance with Laws. Mortgagor will promptly and faithfully comply with
all present and future laws, ordinances, rules, regulations and requirements of every
Governmental Authority and of every Board of Fire Underwriters having jurisdicticn, or
similar body exercising similar functions, which may be applicable to it or to the Mort-
gaged Property, or any part thereof, or to the use, occupancy, possession, operation,
maintenance, slteration, repair, reconstruction or dxsposit:on of the- Mortgaged Property,
or any part thel‘eof or interest therein.

7.3 Payment of Impositions. Mortgagor will duly pay and discharge, or cause to
be paid and discharged, the Impositions, such Impositions or installments thereof to be
paid not later than the day any fine, penalty, interest or cost may be added thereto or
imposed by law for the non-payment thereof; provided, however, Mortgagor shall have

the right .at its own cost and expense to defend or contest the amount of any such

Imposition so long as Mortgagor has deposited with or provided to Morigagee securlty
acceptabl> "o Mortgagee for the ultimate payment of the Imposition if Mortgagor is
unsuccessfulin its defense or contest of the Imposition.

7.4 2zpair.  Mortgagor will keep the Mortgaged Property in high quality and
condition and .8e.all repairs and replacements thereof and additions and :mprovements
thereto as are nerensary or appropriate under sound management practices or as Mort-
gagee shall reasona¥ly cequire, and will prevent any act or thing whiech might impair or
diministi the value or vsefulness of the Mortgaged Property. Notwithstanding anything
hereln contalned to thc contrary, Mortgagor will obtain the written eonsent of Mortgagee
prior to making any mater/al sriditions or alterations to the Mortgaged Property.

7.5 Management, Leas'ng)and Operation, Mortgagor shall provide competent
and responsible management for_the Mortgaged Property, with individuals devoting such
time and attention as is necessary und appropriate to develop and maintain the Mort-
gaged Property as a high quality bu’td ng. Mortgagor shall employ management agents
approved by Mortgagee and the termsa/d.conditions of any management agreement shall
be subject to Mortgagee's approval. Mortzagor covenants and agrees, at Mortigagee's
direction, to establish and maintain such ¢ther cash reserves or segregated aceounts as
Mortgagee may deem reasonably hecessary: Mortgagor further covenants and agrees
that all Rents generated by or derived from *oz Mortgaged Property shali be utilized
solely for expenses direectly attributable to the Mortgaged Property, including Mortga-
gor's liabilities and obligations with respect to tn¢ lidebtedhess and the Impositions, so
that all of the foregoing are paid in full on or befors the dates when due and so that no
accounts payable with respect to the Mortgaged Proro crty shall be allowed to remasain
unpaid for more than thirty (30) days, and none of the Rents generated by or derived
from the Mortgaged Property shall be diverted by Mortgagor.and utilized for any other
purposes unless the foregoing covenants and conditions have heen fully satisfied. Upon
full satisfaction of the foregoing covenants and conditions, Murtgagor may utilize any
surplus Rents.

7.6 insurance. Mortgagor shall procure for, deliver to and maintain for the
benefit of Mortgagee during the term of this Mortgage all insursnee reguired by Mort-
gagee ineluding, but not limited ta, a poliey or policies insuring the Moitgegzed Property
against loss or damage by fire, explosion, windstorm, hail, all other perils 1puured against
under Yextended coverage' or "all risk" policies and such other hazards and gurn other or
additional coverage as from time to time may be required by Mortgagee for One Hundred
Perecent (1D0%) of the full insurable value of the Mortgaged Property, inciudng a
replacement cost coverage endorsement without deduction for depreciation;
comprehensive general liability insurance against claims for bodily injury, death or
property darage occurring on, in or about the Mortgaged Property and affording
protection in an amount not-less than $1,000,000 combined single limit and excess
liability or umbrella coverage in an amount not less than $5,000,000 if the Morigaged
Property is insured by itself and not less than $10,000,000 if the Mortgaged Properiy is
insured on & package policy, with such risks insured and with such waiver of subrogation
clauses and an other terms as may be reasonably required by Mortgagee; and Loss of
Rents Insurance in an amount sufficient to cover loss of rents from the Mortgaged
Property for a period of at least six {(6) months. [f any portion of the fire or other risks
insured as provided above are reinsured, Mortgagor shall use its best efforts 1o obtain a
"aut through" endorsement in such policies. Mortgagor shall deliver to Morigagee the
policles or certificales evidencing such insurance and any additional insurance which
shall be taken out upon the Mortgaged Property and receipts evidencing the payment of
all premiums, -and renewals of all sueh policies of insurance shall be delivered to
Mortgagee at least thirty (30) days before any such insurance shall expire together, with
receipts evidencing the payment for such renewals. Notwithstanding anythlng herein to
the eontrary, ajl policies required of \dortgagor by Mortgagee shall be written in amounts
and with companies {having Best's financial size rating of Class B+ XII or higher} and in
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form and content reasonably satisfactory to Mortgagee; shall be payable to Mortgagee as
jts ‘interest may appear pursuant to a standard non-contributory mortgagee clause
attached thereto which shall be in all respects satisfactory to Mortgagee; shall provide
for at least thirty (30) days' written notice to the Mortgagee prior to cancellation of such
policies or-any materigl change in the risk or coverages insured; shall provide that loss
payments in excess of $10,000.00 will be payable directly to Mortgagee alone; shall be
maintained throughout the term of this Mortgage without cost to Mortgagee; shall be
deposited with Mortgagee; and shall contain such provisions as Mortgagee reasonably
deems necessary or desirable to protect its interest. Mortgagee shall have the right and
option, but shall not be obligated, to make premium payments to prevent any
cancellation, endorsement, alteration or reissuance. In the event of foreclosure of this
Mortgage or other transfer of title to the Mortgaged Property in extmg‘mshment in whole
or in part of the Indebtedness, all right, title and interest of Mortgagor in’'and to such
policies. than -in force concer'mng the Mortgaged Property, and all proceeds payable
thereunds:, £hall thereupon vest in the purchaser at such foreclosure or in Mortgagee in
the event of cuech transfer. If a blanket policy is issued, a certified copy of said policy
shall be furniznnd, together with a certificate indicating that Mortgagee is the insured
under said polizv/in the proper designated amount.

7.7 Adjus:ment of Losses with Insurer and Application of Proceeds of Insur-
ance. Mortgagor heceb assigns to Mortgagee all proceeds in excess of $10,000.00 from
any insurance policies rertaining to the Mortgaged Property, and Mortgagee is hereby
authorized and empow‘.ved, at its option, to make or file proofs of loss or damage and to
adjust or compromise any(loss~and to collect and receive the proceeds from any such
policies in excess of SIO.UUU.“,U. In the event the Mortgaged Property or any part thereof
covered by such insurance is destroyed or damaged by fire, explosion, windstorm, hail or
by any other easualty against which insu-ance shall have been required hereunder, then
Mortgagee shall have the right, at its option, after dedueting from said insurance
proceeds all of its reasonable expenges incurred in the collection and administration of
such sums, to apply the net insurance pro2eeds in payment (without premium or penalty)
of the Indebtedness (whether then matured or to mature in the future), either in whole or
in part (in such order ms Mortgagee sha'l dzem proper) if the amount of insurance
proceeds is equal to or greater than $100,0062.03; or ta require the Mortgaged Property so
destroyed or damaged to be repaired or replared by the use of such proceeds. I[n the
event the amount of insurance proceeds from sdech damage or casualty is less than
$100,000.00 and there is then currently no Event Of Default hereunder or no event that
with the passage of time or the giving of notice wilt {inen into an Event of Default, said
proceeds shall be used to pay for the repair or replacrient of the improvements on the
Mortgaged Property and shall be deposited with a title'company or escrow agent in
accordance with the provisions of paragraph 7.8 below.

7.8 Application of Insurance Proceeds to Repair, Pravifed no Event of Default
hereunder or under any of the other Loan Documents is then ‘existing, or no event has
occurred which, with the giving of notice or the passage of time, or poth, may ripen into
an Event of Default hereunder or under the other Loan Deccuments, any such proceeds
held by Mortgagee for repairs or replacements shall be held by Mortgeze= or, if Mort-
gagee elects, in its sole discretion, with a title insurance company or escroy Agent desig-
nated by Mortgagee, upon such terms and conditions as Mortgagee may speciiy, and shall
be paid out from time to time to Mortgagor (or, at the option of Mortgag~e/ icintly to
Mortgagor and the persons furnishing labor and/or materials incident to such resloration,
repair or replacement or directly to such persons as the work progresses), upol such
tarms and conditions as Mortgagee may specify. As a condition precedent to the initial
disbursement  Mortgagor shall be required to simultaneously deposit with Mortgagee the
amount, If any, which, when added to the net available insurance proceeds, is necessary
and sufficient in Mortgagee's reasonable judgment to complete such repairs, rebuilding or
other purposes as reqguired by Mortgagee. If, upon ecompletion of the work, any portion of
the insurance proceeds has not been disbursed to Mortgagor (or one or more of the other
aforesaid persons) incident thereto, Mortgagee may, at Mortgagee's option, disburse such
balance to Mortgagor or apply such balance toward the payment of the Indebtedness
without prepayment fee or penalty, In the event of an Event of Defauilt hereunder,
Mortgagee shall have the right, at its option, to apply the whole or any part of such
insurance proceeds toward any of the Indebtedness, in such order and manner as

Mortgagee may elect.

7.8 Condemnation Proceeus. All Awards shall be paid to Mortgagee and, after
deducting from said Awards all of its expenses in the collection and administration of
said sums, Mortgagee shall have the right, at its option, to apply the net proceeds in
"payment {without premium or penalty) of the Indebtedness (whether then matured or to

mature in the future), either in whole or in part (in such order as Mortgagee shall deem’

proper), or to require the Mortgaged Properties so affected by sueh condemnation to be:
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repaired or restored by the use of such proceeds in the same manner as provided in para-
graphs 7.7 and 7.8. If Mortgagee does elect te apply such proceeds in payment or reduc-
tion of the Indebtedness secured hereby, whether due or not, and if the same are insuffi-
cient to pay such amount in full, Mortgagee shall have the right and option to declare-the
entire balance of the Indebtedness remaining unpaid to be immediately due and payable,
without liability of Mortgagor for any prepayment fee or penalty. Mortgagee shall be
entitled to all. Awards, and is hereby .authorized, at its option, to commence, appear in
and prosecute, in its own name or in Mortgager's name, any such proceeding relating to
any condemnation, and to settle or compromise any claim in connection therewith.
Mortgagor hereby assigns and transfers to Mortgagee all Awards and the claims, rights
and proceedings . in connection therewith. Mortgagor agrees to execute suech further
assignments of all Awards and claims, rights and proceedings in connection therewith as
Mortgagee may requesti. Mortgagee shall not be held responsible for any failure to col-
lect any amount in connection with any such proceeding regardless of the cause of fail-
ure. Notwiwnstanding the foregoing, provided that Mortgagor is not then in default under
the Note,” Mcrtgage or other Loan Documents, in the event that a taking oecurs whieh
Award is les” than One Hundred Thousand Dollars (3100,000.00), said Award: will be paid
directly to an etcrow -account established by the parties to be used for the repair and
replacement of <ariage caused by the condemnation, and the remainder, if any, shall be
paid to Mortgagor vpcn the completion of repairs.

7.10 = Performané se of Agreeménts. Mortgagor and Beneficiary will duly and
punctually- perform all ccvenants and agreements under any agreements to which it is
respectively a party with respaet to the Mortgaged Property or any part thereof.

7.11. . Inspection. Morigagcs will permit Mortgagee or its representati#es, at all
reasonable times, to inspect the Mortgaged Property.

7.12 - Hold Harmless. Mortgagri hereby agrees to protect, defend, indemnify. and
hold Mortgagee harmless of and from arviiiability, loss, cost, demand, action, proceeding
or clalm'affectmg the Mortgaged Propecly, and Mortgagor shall pay any and all costs and.”
expenses ‘incurred by Mortgagee as a result/thereof, including any reasonable attorneys!

fees, upon demand.

7.13 Books and Records. Benefieiary wili maintain full and complete books and
records reflecting the results of its operations (in <eijunction with its other operations as
well as its operations of the Mortgaged Property) ir'pocordance with good management
practicés, and: all such books and records shall be subjer:t.to inspection by Mortgagee and

its representatives at all reasonable times.

7.14 . _Annual Statements. Benefieiary will cause to o< delivered to the Mortga-
gee, within one hundred twenty (120) days after the close of ercl fiscal year of Benefiel-
ary: (a) an annual operating statement certified by an officer ~r general partner of
Beneficiary,” in form and substence reascnably satisfactory to Mortgzagee, showing all
income and expenses of Beneficiary with respect to the Mortgaged Property; and (b)
completed executed copies of reports of examinations of Beneficiary's financial affairs,
in form and substance satisfactory to Mortgagee; provided, however, seid finanecial -
statements need not be audited statements if certified by the general parinrcnf Benefi-
eiary. With respect to the operating statements, each statement shall include an annual
rent . schedule and such other data and information as Morigagee may rzatonably
request. In addition to the foregoing, at any time and from time to time Mortgagir shall
deliver or cause to be delivered to Mortgagee such other financial or business data or
information as Mortgagee shall request with respect to the Mortgaged Property,
Beneficiary or any other Affiliated Person. Mortgagee shall have the rlg'ht to make
reasonable inspections and make copies of Beneficlary's books, records and income tax "
returns for the purpose of verifying any reports or other Information delivered in

accordance with this paragraph 7.14. .

7.15 Deposits For Impositions. Mortgagor shall pay to Mortgagee, on and subse-
quent to the date hereof and on each of the due dates of installments of principal and/or
interest as set forth in the Note, an amount equal to one-twelfth {1/12) of Mortgagee's
estimate of the next annual Impositions. Mortgagor shall also pay to Mortgagee such
additional amounts, to be determined by Morigagee from time to time, as will provide a
sufficlent fund at least thirty (30) days prior to the due dates of the next installment of
such Impositions for payment of such Impositions. Amounts held hereunder by Morigagee -
shall not- bear interest and may be commingled with Mortgagee's other funds. Provided
no event has.occurred which with the passage of time or the giving of notice or.both
would constitute an Event of Default hereunder, amounts held by Mortgagee pursuant to
this Paragraph shall be made available to Mortgagor in sufficient time to allow. Mortga—‘
gor to satxsfy Mortgagor's obligatlons under the Loan Documents to pay lrrposxt:ons.'
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Upon an Event of Default under this Mortgage, or an event which with the passage of
time or the giving of notice would constitute an Event of Default hereunder, Mortgagee
may, at its option, without being required so to do, apply any deposits on hand to any of
the Indebtedness, in such order and manner as Mortgagee may elect. All deposits are
hereby pledged as additional security for the Indebtedness; and shall be held by Mortga-
gee irrevocably to be applied for the purposes for which made as herein provided and
shall not be subject to the direetion or control of Mortgagor. If Mortgagee elects, Mort-
gagor shall provide, at its expense, a Tax Service Contract for the term of this Mortgage,
issued by a tax reporting agency approved by Mortgagee. If Mortgagee does not so elect,
Mortgagor shall reimburse Mortgagee for the cost of making annual tax searches

throughout the term of this Mortgage.

7.16 Lien Status, Meortgagor shall proteet the lien and security interest of this
Mortgage. pnd the other Loan Documents and shall not place, or permit to be placed, or
otherwiss morigage, pledge, hypothecate or encumber the Mortgaged Property with, any
other lien, sitachment, levy, or security interest of any nature whatsoever (whether
mechanics,-]wgment, tax, statutory, contractual or other) regardiess of whether same is
allegedly or expressly subordinate and inferior to the liens and security interest created
by this Mortgrgo pnd the other Loan Decuments, except [for the Permitted Exceptions
and any secondary L'nancmg permitted hereunder, and if any such lien or security
interest is asserted ugeinst the Mortgaged Property, Mortgagor shall promptly, and at iis
own cost and expensc, pey the underlying claim in full, or appesr in and defend any
action or elajm, or taxe such other action so as to cause same to be released within
thirty (30) days of when (ssarted, made or filed, or, in the alternative, provide title

insurance aver the underlying claim.

7.17 Restrictions on Traasfer and Financing. For the purpose of protecting Mort-
gegee's security, keeping the Mortgared Property free from subordinete financing liens,
and/or allowing Mortgagee to raise the interest rate and to colleet assumption fees,
Mortgagor agrees that any sale, convevance, further encumbrance or other transfer of
title to the Mortgaged Property, or any |nterest therein {whether voluntarily, involuntar-
ily or by operation of law), without Mortgagee's prior written consent, shall be an Event -

of Default herevnder.

For the purpose of this paragraph 7.17 and rvithout limiting the generality of the
foregoing, the oceurrence at any time of any of tie [ollowing events, without Mortga-
gee's prior written consent, shall be deemed to be ai mpermitted transfer of title to the
Mortgaged Property and therefore an Event of Defaulr bzreunder:

{iy any sale, conveyance, assignment, or otlher transfer of, or the
mortgage, pledge or grant of a security inter<si\in; all or any part
of the legal and/or equitable title to the Woitzaged Property,
including, without limitation, all or any part of ‘the beneficial
interest of a trustee Mortgagor, except for a Perr:ittcd Convey-
ance {as defined in paragraph 7.18 hereof);

any sale, conveyance, assignment, or other transfer of, rp_the
mortgage, pledge or the grant of a security interest in, any sarces
of stock of s corporate Mortgagor, a corporation which id Zne
beneficiary of a trustee Mortgagor, a corporation which is fhe
general partner of a partnership Mortgagor, a corporation which 19
a general partner of a partnership beneficiary of a trustee Mort-
gagor, a corporaticn which. is the owner of substantiaily all of the
stock of any corporation described in this subparagraph, or any
other corporation having an interest, whether direct or indirect, in

Mortgagor; or

any sale, conveyance, assignment or cther transfer of, or the
mortgage, pledge or grant of a security interest in, any generai
partnership interest of a partnership Mortgagor or a partnership
beneficiary of a trustee Mortgagor, a partnership which is a gen-
eral partner in a partnership Mortgagor, a partnership which is a
general partner in a partnership beneficiary of a trustee Moriga-
gor, 8 partnership which is the owner of substantially all of the
capital stock of any corporation described in paragraph 7.17(ii)
above, or any cther partnership having an 1nterest, whether difect.
or indirect, in Mortgagor; or
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if Mortgagor, Beneficiary or any other Affiliated Person shall
modify, amend, terminate, dissolve or in any way alter its trust,
corporate or partnership existence or fall from good standing or
convey, transfer, distribute, lease or otherwise dispose of all or
substantially all of its property, assets or business; provided, how-
ever, Beneficiary shall be entitled to modify any partnership
agreement or.organizational documents without the prior .consent
of Mortgagee so long as such modification does not result in the
vesting of direct or indirect control of Beneficiary in an entity or
persan other than Marce Wilkow, Clifton Wilkow, M & J Wilkow,
Ltd., or any affiliate of the foregoing.

Any such sale, transfer, assignment, conveyance, lease, lien, pledge, mortgage,
hypothecation or any other encumbrance ar alienation or contract or agreement to do
any.of th toregoing shall be null and void and of no force or effect, but the attempted
making theresf shall, at the option of Mortgagee. constitute an Event of Default hepre-
under. Any czusent by the Mortgagee, or any waiver of an Event of Default, under this
paragraph .7.1%7 shrall not constitute a consent to, or waiver of any right, remedy, or power
of -the Mortgasgee upon a subsequent Event of Default under this paragraph 7.17. Not-
withstanding the (aregoing, Mortgagor shall have the right, without the prior written
consent of Mortgagre, to do any of the following so long as Marc R. Wilkow, Clifton
Wiikow, M & J Wilko'w, Ltd, or any affiliate of any of the above are in direct or indirect
control of Beneficiary: (1) sell, convey or transfer the Mortgaged Property to an affiliate
of Beneficiary, (ii) sell, eciivey, transfer or encumber any limited or general partnership
interest or shares of stock-4f Beneficiary or any entity comprising Benefieiary, and (lii)
encumber the Mortgaged Properiy or any interest thereon in order to finance equipment
or other personal praperty, pravided that a Permitied Debt Service Ratio exists,

7.18- Permitted Secondary Tinancing. Notwithstanding anything to the contrary
contained in paragraph 7.17 above, Meortzagee agrees that it will not withhold its consent
to the placing of secondary financing on the Mortgaged Praperty, subject to the first lien
and security interests in favor of Mortgagre, provided that each and all of the following
conditlons are fuifilled to Mortgagee's satisfaction:

(i) Net income (cash revenues less ¢ach expenses) for the prior calen-
c¢ar year and projected net inconis for the current calendar year
resulting from the operation of tha idortgaged Property exceed
the combined debt service of the Indebo*sdness hereunder and the
debt service of the proposed secondary firanecing on a non-accrual
basis by Bt least 10% of the combined (ebt service amount, i.e,
the net Iincome is at least 110% or more of the combined debt:

service amount.

No secondary financing shall have negative emoriization of prin-
cipal indebtedness.

At the sole cost and expense of Mortgager, the title insurance
company insuring the Mortgage shall have issued an endcrscrment
to Mortgagee's title insurance policy insuring first priority <f the
Mortgage without raising any additional exceptions under the poi-
iey and scheduling any recorded Subordinate Loan Documents 7s

subordinate.

Mortgagor shall have paid to Mortgagee, and will continue to pay,
on demand, to Mortgagee, all costs and expe’nses; ineluding
reasonable attorneys fees, incurred by Mortgagee in connection
with the review, preparation and negotiation of the Subordinate
Loan Documents and any other documents or materials in
connection with such subordinate financing.

At sueh ttme as Mortgagor places secondary {inaneing on the Mortgaged Property
in aecordance with the provisions hereol, Mortgagor shall furnish Mortgagee with coples
of all documents executed by Mortgagor as a part of said secondary financing.

7.19 - Existence. Trustee and Beneficiary will preserve and keep in fuil force and
effect its partnership, corporate or trust existence, rights, franchises and trade names..
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7.20 Use Restrictions. Mortgagor shall not use, maintain, operate or occupy, or
ellow the use, maintenance, operation or occupancy of, the Mortgeged Property in any
manner which would: (a) be dangerous unless safeguarded as required by law; (b} consti-
tute a publie or private nuisance; (c) make void, voidable or cancellable, or increase the
premium of, any insurance then in force with respect thereto; or (d) alter the current use
and occupancy of the Mortgag‘ed Property. Mortgagor 'vill neither operate the Mort-
gaged Property, nor permit the same to be operated, as a cooperative or condominium
building or buildings in which the tenants or occupants participate in the ownership, con-
trol or management of the Mortgaged Property, or any part thereof, as tenant stockhold~
ers or otherwise.

7.21 Alterations. Mortgagor shall not, without the prior written consent of Mort-
gagee, make or permit to be made any material additions or material aiterations to the
Mortgaged Property. Notwithstanding the f(oregoing, in instances where repairs,
replaceme’ity, renewals, additions, betterments, improvemenis or A&lterations are
required 'in-snd to the Mortgaged Property on an emergency basis to prevent |oss,
damage, woste or destruction thereof, Mortgagor shall proceed to construcet same, or

cause same (to be constructed; provided, however, that in instances where such’

emergency -mesgoures are to be taken, Mortgagor shall promptly notify Mortgagee of the
ecommencement of :fame and the measures to be taken which shail be subject to

Mortgagee's approval

7.29 .Replaceme’:{ of Fixtures and Personalty. Mortgagor shall not, without the
prior wrltten .consent of Tacrigagea, permit any of the Fixiures or Personalty to be
removed at any time from 207 Real Estate or Buildings, execept to the extent permitted

under the Security Agreeinent.

7.23 Restoration Following any Casualty. Except in the case where Mortgagee
has eiected to apply all the insurzuce proceeds received by it to a reduction of the
Indebtedness, if any act or occurrence/ci any kind or nature, ordinary or extraordinary,
foreseen or unforeseen (including any vusualty for which insurance was not obtained or
obtainable or condemnation for which the avard was oblained or not obtained), shall
resuit in damage to or loss or destruction of the Mortgaged Property, Mortgagor shall
give notice thereof to Mortgagee and shal! promptly, at Mortgagor's sole cost and
expense and regardless of whether any insurance praceeds or condemnation award, or any
portion thereof, shall be sufficient, commence &n74 rontinue diligently to complete the
restoration, repalr, replacement and rebuilding of oz Mortgaged Property as nearly as
possible to its value, condition and character immedigtely prior to such damage, loss or
destruction.

7.24 Tax on the [ndebtedness. In the event of the eranctment, after the date of
this Mortgage, of any law of the State of {llinois deducting fl'cra the value of the Mort-
gaged Property for the purpose of taxation the amount of any lier thereon, or imposing
upon the Mortgagee the payment of the whole or any part of thetixcs or assessments or
charges or liens hereln required to be paid by Mortgagor, or changing (1 any way the laws
relating to the taxation of mortgages or debts secured by mortguges ~r Mortgagee's
interest in the Mortgaged Property, or the manner of collection of taxe’, so as to affect
this Mortgage or the debt secured hereby or Mortgagee, then, and in any 'Sueh event,
Mortgagor, upon demand by Mortgagee, shall pay such taxes or assessments oo ~eimburse
Mortgagee therefor; provided, however, that if, in the opinion of counsel for i¥Gitgagee,
(8} it may be unlawful to require Mortgagor to make such payment or (b) the meking of
such payment might result in the tmpositiocn of interest beyond the maximum'ainount
permitted by law, then, and in such event, Morigagee may elect, by notice in writing
given to Mortgagor, to declare the existence of an Event of Default hereunder, and all of
the Indebtedness secured hereby shall become due and payable within sixty (60) days from
the giving of such notice. Notwithstanding the foregoing, it is understood and agreec
that Mortgagor is not obligeted to pay any portion of Mortgagee's federal or state income

tax.

Article 8
EVENTS OF DEFAULT

The term "Event of Default” shall mean the occurrence or happening, at any time
and from time to time, of any cne or more of the following, without notice to Mortgagor
and w1thout any grace period unless otherwise expressly set forth herein.

8.1  Payment of Indebtedness. If Morigagor shall delault in the due and punctual
payment of all or.any portion of any instaliment of the Indebtedness as and when the
same shall become due and payable.

~13-

6’ 8L0GLS







L e o e O M

N
1
He
by
i
1
13-

UNOFFICIAL COPY,

8.2  Performance of Obligation. If Mortgagor shall default in the due observance
or performance of any of the Obligations as and when required and said default is
uncurable or, if curable, shall remain uncured for a period of thirty (30) days after
written notice from Mortgagee, uniless said cure can not be msccomplished within sald
thirty (30) day period, in which case, Mortgagor shall have a8 reasonable amount of time
'in which' to cure sajd default so long as Mortgagor has commenced. and is diligently
prasecuting: such cure to completion.

. 8.3_ Bankruptey, Receivership, Insolveney, etc. If voluntary or involuntary pro-
ceedings under the Federal Bankruptey Code shall be commenced by or against Mortga-
gor or Beneficiary or bankruptcy, recelvership, insolvency, reorganization, dissolution,
liquidation or other similar proceedings shall be instituted by or against Mortgagor or
Beneficiary with respect to all or any part of any or ail of Mortgagor's or Beneficiary's
property yxader the Federal Bankruptey Code or other taw of the United States or of any
state or othe: competent jurisdiction and is not dlsmlqsed within ninety (80) days from

the date of ¢ocramencement.

8.4 Lasss A“t‘ecting Obligations and Indebtedness. If subsequent to the date of
this Mortgage, any law is passed (a) which renders payment of the Indebtedness and/or
performance of the O«lrgahons by Mortgagor or Beneficiary unlawful or (b) whieh
prohibits Mortgagee [(rom. exercising any of its rights and remedies under the Loan
Documents. -

_ 8.5 Foreclosure of Oihier Liens. If the holder of a senior mortgage or other
lien on the Mortgaged Property (without hereby implying Mortgagee's consent to any
such senior mortgage or other lien) declares a default or institutes foreclosure or other
proceedings for the enforcement c¢ its remedies thereunder or if the holder of a junior

mortgage or other lien on the Mortgeged Property (without hereby implying Mortgagee's

consent to-any such junior mortgage ur other lien) obtains a foreclosure of the lien or
other enforcement of its remedies thereunder.

8.6 . Damage or Destruction. If th= Mortgaged Property or . any material part
thereof is demolished, destroyed or damaged L any cause whatsoever and the loss is not
adaquately covered by insurance actually collected and Mortgagor fails to deposit with

Mortgagee the deficiency upon written request,

8.7 Tax on Indebtedness or Mortgage. If any 2w is enacted which results in the
declaration of an Event of Default pursuant to peragraph 7/z4 of this Mortgage.

8.8 _False Representation. If any representation or/viarranty made by Mortga-
gor, Beneficiary or any other Affillated Person or others in,_urder or pursuant to the
lLoan Documents shall be false or mlsleadmg in any material resrect on or at any time

after the date when made or if any material insccuracy shall exist/in any of the financial

statements, operatlng information or other information furnished 1o Mortgagee in con-
nection with the Loan Documents.

8.9 Failure to Notify Mortgagee of Default or False Representation: I!f Mort-
gagor, Beneficiary or any other Affiliated Person shall fail to notify Mortgag:e in writing

as soon as it shall be practicable to do so upon learning that any representation or war- .

ranty made by Mortgagor, Beneficiary or by any other Affiliated Person to Mortgayee is
false or- misleading In any material respeet or upon learning of the occurrence of any
event which with the passage of time or the giving of notice or both would constitute an
Event of Default under the Loan Documents.

8.10  Failure to Obtain Mortgagee's Consent to Transfer or Financing. If Mort-"

gager shall meke any unpermitted transfer or financing in violation of paragraph 7.17
hereof.

8.11 Judgment, Levy or Attachment. If any final judgment for the payment of
money in excess of Fifty Thousand Dollars ($50,000) shall be rendered against Mortgagor
or Beneficlary, or if any writ, attechment, ievy, citation, lien or distress warrant shall be
issued agoinst the Mortgaged Property or any part thereof or interest therein.

8.12 Inability to Pay Impositions and Other Debts. If Mortgagor shall fail to pay
any of the Impositions when due, or it Mortgagor shall suffer or permit any other
accounts payable in econnection with the Mortgaged Property to become past due,.or if

Mortgagor or Benefimary shall generally fail or be unable to pay its debts as they come .

due, or shall admit in writing its inability to pay its debts as they become due, or shall
make a general asmgnment for the benefit of ereditors.

-14-
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8.13: Default under Leases. If Mortgagor or Beneficiary materially det‘aults under
any Lease and said default is not cured within any time period provided under said Lease
or the tenant thereunder obtains order or other decree for the enforcement of said
tenant's remedies under said Lease.

Article 9
DEFAULT AND FORECLOSURE

9.1 - Remedies. If an Event of Default sha!l occur, Mortgagee may, at its option, :

exercise one or more or all of the following remedies either successively or concurrently:

4,1.1 Acceleration. Declare the unpaid portion of the lndebtedneés to be
immediately o £ and payable, without further notice or demand (each of which hereby is

expressly waivzd by Mortgagor), whereupon the same shall become immediately due and
payable.’ -

9.1.2 (Receiver. Apply at any time to a court having jurisdietion for the

appointment of a recziver of the Mortgaged Property, and of the Rents and Leases; and

such appointment shaillbi: made by the court as 2 matter of strict right to Mortgagee and
without reference to the adequacy or inadequacy of the security or value of the Mort-
gaged Property, or to the sulvency or insolvency of Mortgagor, and Mortgagor does here-
by irrevocably consent to such appointment. The Rents shall be applied by the receiver
to the payment of the Indebtedress, as provided in Section 9.5 herecf, or as otherwise

ordered by the court.

9.1.3 Entry on Mortgagsd Property. Enter upon the Mortgaged Property,
without force and with sueh notice or-pracess as is required by law, and take exciusive
possession thereof and of all books, recor:s and accounts reiating thereto.

9.1.4 Power of Sale. To the Jullest extent permitted and pursuant to the
procedures provided by applicable law, exercisz surh power of sale as may be provided by
appllcable law, and sell or offer for sale the Mor'tgaged Property in such portions, order
and parcels as Mortgagee may determine, with or without having first taken possession of
same, to the highest bidder at public auction. Suc!i szles shall be made in accordance
with the Legal Requirements therefor for the state 1n/waich the Morigaged Property is
located, including, to the extent there relevant, the Uniforar Commercial Code there in
effect. Nothing contained in this paragraph shall be construed to limit in any way Mort-
gagee's rights to sell the Mortgaged Property by private sair if, and to the extent that,
such private sale is permitted under the laws of the state where'the Mortgaged Property
is located or by public or private sale after entry of a judgment'by any eourt of compe-
tent jurisdietion ordering same.

9.1.5 Other. Exercise any other remedy specifically granied-ander the Loan
Documents or now or hereafter existing in equity, at law, by virtue of statite or other-

wise.

9.2 Right - and Authority of Receiver or Mortgagee in the Event of Default;
Power_of Attorney. Upon the occurrence of an Event of Default hereunder and :ntry
upon the Mortgaged Property pursuant to paragraph 8.1.3 hereof, or appointment of a
recelver pursuont to paregraph 9.1.2 hereof, and under such terms and conditions as may
be deemed prudent end reasonable, in Mortgagee's or the receiver's opinion under the cir-
cumstances, all at Mortgagor's reasonable expense, Mr:rtgagee or said receiver, as the
case may be, may do or permit any one or more of the following, suecessively or concur-
rently: (a) enter upon and take possession and control of the Mortgaged .Property; (b)
take and maintain possession of all documents, books, records, papers and accounts
related to the Mortgaged Property; {¢) manage and operate the Mortgaged Property; (d)
preserve and maintain the Mortgaged Property; (e) make repa:rs and alterations to the
Mortgaged Property; (f) complete anv construction or repair of the improvements on the
Mortgaged Property with such changes, additions or modifications to the plans and speci-
fications or intended disposition and use of the improvements under construction on the
Mortgaged Property as Mortgagee may deem appropriate or desirable to place the Mort-
gaged Property in such condition as will, in Mortgagee's reasonable judgment, make it or
any part thereof readily marketable or reniable; (g) conduct a marketing or leasing pro-
gram with respect-to the Mortgaged Property, or empioy a markeling or leasing agent or
agents to do so, directed to the lease or sale of the Mortgaged Property, under such other
terms and conditions as Mortgagee may in its reasonable discretion deem appropriate or
desirable; (h) employ such contractors, subcontractors, materialmen; architects,
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engineers, consultants, managers, brokers, marketing agents or other employees, agents,.

independent eontractors or professionels, as Mortgagee may in {ts reascnable discretion
deem appropriate or desirable, to implement and effectuate the rights and powers herein
granted; (i} execute and deliver, in the name of Mortgagor as attorney- in-fact and agent
of Mortgagor, or in its own name as Morigagee or receiver, such documents and
instruments as are reasonably necessary or approprigte to consummate auvthorized
transactions; {j) enter such leasses, whether of real or personal property, or tenancy
agreements, under such terms and conditions as Mortgagee or receiver may in its
reasonable diseretion deem appropriate or desirable; (k) coliect and receive the Rents
from the Mortgaged Property; (1) eject tenants or repossess personal property, as

provided by law, for breaches of the conditions of their leases or other agreements; (m)

sue for unpaid rents, payments, income or proceeds in the name of Mortgagor or Mortga-
gee; (n} maintain actions in foreible detainer and actions in distress for rent; (o) com-
promise or-give acquittance for rents, payments, income or proceeds that may become
due; (p) delegate or assign any and all rights and powers given to Mortgagee by this Mort-
gage; anu/cr (qQ) do any acts which Mortgagee or receiver in its diseretion deems
reasonably spprropriate or desirable to protect the security hereof and/or use such
measures, legal e equitable, as it may in its discretion deem appropriate or desirable to
implement and @ffectuate the provisions of this Mortgage. This Mortgage shail con-
stitute a directior" t> and full authority tc any lessee or other third-party who has
heretofore ‘dealt or-may hereafter deal with Mortgagor or Mortgagee, at the request of
Mortgagee, to pay all/araounts owing under any lease or other agreement to the Mort-
gagee without proof of fre default relied upon. Any such lessee or third-party is hereby
irravocably authorized to rely upon and comply with (and shall be fully protected by
Mortgagor in so doing) any rzo.est, notice or demand by the Mortgagee for the payment
ta the Mortgagee of any Rents 2o other sums which may be or thereafter become due
under its lease or other agreement, or far the performeance of any undertakings under any
such lease or other agreement, anc shall have no right or duty to ingquire as to whether
any default under this Mortgage ov-eay of the other Loan Documents has actually oc-
curred or is then existing, and Mortgagir hereby constitutes and appoints Mortgagee, its
assignees, successors, transferees and noninees, as Mortgagor's true and lawful attorney-
in-fact and agent, with full power of subsfitution in the Mortgaged Property, in Mort-
gagor's name and stead, to do or permit cny ane or more of the foregoing deseribed
rights, remedies, powers and authoritles, succesiively and concurrently, and said power
of attorney shall be deemed & power coupled withk ax interest and irrevocable.

9.3 Remedies Cumulative apnd Concurrent. #Tar rights and remedies of Mortga-
gee as provided herein and in the Loan Documents sha!l be cumulative and cencurrent
and may be pursued separately, successively or together against Mortgagor or against
other obligors or against the Mortgaged Property, or any oiie o more of them, at the sole
discretion of Mortgagee, and may be exercised as often as orecasion therefor shall arise.
The Pailure to exercise any such right or remedy shall in n> 2vent be construed as a
waiver or release thereof,

9.4 Waiver of Redemption, Notice, Marshalling, ete. Ta the exient permitied by
law, Mortgagor hereby waives any and all rights of redemption from sale uider any crder
or decree of foreclosure of this Mortgage or under any sale pursuan! to any statute,
order, decree or judgment of any court, on its own behalf, and on behalr of each and
every person acquiring any interest in or title to the Mortgaged Property or'anv portion
thereof. Mortgagor further agrees, to the extent permitted by law, that it a default
oceurs hereunder, neither Mortgager nor anyone claiming through or under it shali or will
set up, ¢laim or seek to take advantage of any homestead exemption, appraisement, val-
uation, stay, extension, moratorium or other laws now or hereafier in force, in order to
prevent or hinder enforcement or foreeclosure of this Morigege, or absolute sale of the
property hereby conveyed, or the final and absolute putting into possession thereof,
immediately after such sale, of the purchasers thereat, and Mortgagor, for itself and all

who may at any time claim through or under it, hereby waives and releases to the full
extent that it may lawfully so de the benefit of such laws and any and all rights to have
the assets comprised in the security intended to be created hereby marshalled upon any
foreclosure of the lien hereof.

8.5 Application of Proceeds. The proceeds of any sale or all or any portion of
the Mortgaged Property and the amounts generated by any hoiding, leasing, operatiaon or
other use: of the Mortgaged Property shall be applied by Mortgagee in such order as
Mortgagee may at its option elect, for the following purpeses:

\ {(a) to the payment of all of the costs and expenses of taking possession
of the Mortgaged Property and of helding, using, leasing, repalring, improving and
selling the .same, including, without limitation, payment of attorneys’ fees and fees
of a receiver;
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{b) to the payment of acerued and unpaid interest due on thé Note; and
{c) to the payment of the balance of the Indebtedness.

9.6 No Conditions Precedent to Exercise of Remedies: Mortgagor shall not be
relieved of any Obligation by reason of: (a) the failure of Mortgagee to comply with any
request of Mortgagor to foreclose the lien of this Morigage or to enforce any provision of
the other Loan Documents; (b) the release, regardiess of consideration, of the Mortgaged
Property, or any portion thereof, or the addition of any other property to the'Mortgaged
Property; {(¢) any agreement or stipulation extending, renewing, rearranging or in any
other way modlfymg the terms of the Loan Documents without first havmg ‘obtained the
consent of, given notice to or paid any consideration to Mortgagor, and in such event
Mortgagor shall continue to be liable to make payment according to the terms of any
such.extension or modification agreement unless expressly released and discharged in
writing by Mortgagee; or (d) any other act or occcurrence save and except the complete
payment of tlz Indebtedness and the complete fulfiliment of all of the Obligations)

- 9.7 ludednity. Mortgagee shall not be obligated to perform or discharge, nor
does it hereby urndzrtake to perform or discharge, any obligation, duty or. Iiabllzty of -
Mortgagor, and to tie extent provided by iaw and except for Mortgagee's willful miscon-
duct or gross negligenze, Mortgagor shall and does hereby agree to protect, indemnify,
defend and hold Mortgasez harmless of and from any and all liability, loss, cost, expense
or damage which it may or might incur in the exercise of its rights, remedies, powers and
suthority hereunder, and of upd from any and all elaims and demands whatsoever which
may be asserted against it by resson of any alleged obligations, undertakings or liabili-
ties. Should Mortgsgee incur any such liability, loss, cost or damage of or in the defense
of any claims or demands, the ameunt thereof, including costs, expenses and attorneys'
fees, shall be secured hereby, and \Vor-tgagor shall reimburse Morigagee therefor imme-
diately upon demand, with interest aceruing at the Default Rate.

9.8 Discontinuance of Proceedings.In case Mortgagee shall have proceeded to
invoke any right, remedy or recourse permitted under the Loanr Documents and shall
thereafter elect to discontinue or abandon sarie for any reason, Mortgagee shall have the
unqualified right so to do and, in such an evzni, Mortgagor and Mortgagee shall be
restored to their former positions with respect ¢4 the Indebtedness, the Obligations, the
Loan Doeuments, the Mortgaged Property and ‘ofnirwise, and the rights, remedies, -
recourses and powers of Mortgagee shall continue as «f same had never been invoked. -

Article 10
MISCELLANEQUS

10.1  Future Advances. This Mortgage is given to secure payment of the Note,
whether the entire amount thereof shall have been advanced to tiz Martigagor at the
date hereof, or at a later date, and to secure the payment and performance of all other
limbilities and obligations of Mortgagor under the Note or the Loan Docurasiats, and any
other amount or amounts that may be added to the Indebtedness under the teprms of this
Mortgege, -all of which Indebtedness being equally secured with and having tte same pri-
ority as any amounts advanced at the date hereof. It is agreed that any futurc-edvances
made by Mortgagee to or for the benefit of Mortgagor from time to time utder this
Mortgage or the Loan Documents shall be deemed to be obligatory, and the amount of
any such advances and all interest accruing thereon, shall be equally secured by this
Mortgage and have the same priority as all amounts, if any, advanced as of the date
hereof and be subjeet to all of the terms and provisions of this Mortgage. The total
amount of indebtedness that may be so secured may increase or decrease from time to
time, but the total unpaid balance so secured at any one time, plus interest thereon, plus
any disbursements made for the payment of taxes, levies, insurance or other liens,
charges or encumbrances on the Mortgaged Property, plus interest on such disbursements
a8t the Default Rate, shall not exceed Five Hundred Percent (500%) of the face amount of

the Note.

. 10.2  Further Assurances. Mortgagor, upen the reasonable request of Mortgagee,
will execute, acknowledge and deliver such further instruments (including, without limi-~
tation, a. declaration of no set-off} and do such further acts as may be hecessary, desir-
able ar proper to carry out more effectively the purpose of the Loan Documents.




- T - E S Tt Lo -
- =




Rt A

;

UNOFFICIAL COPY />

10.3 . Recording and Filing. Mortgagor will cause the Loan Documents and all
supplements thereto at all times to be recorded and filed in sueh manner and in such:

places as Mortgagee shall request, and will pay any recording and filing taxes; fees and
other charges.

10.4 Notice.  All notices, demands, requests and other communications required
under the Loan Documents shall be in writing and shall be deemed to have been properly

given if delivered by messenger or if sent by U.S. first class mail, postage prepaid,"
addressed to the party for whom it is intended at Mortgager's Address or Mortgagee's

Address, as the case may be, and if to. Mortgagee, with copy to Coffield Ungaretti Harris
& Slavin, 3500 Three First National Plaza, Chicago, [llinois 60602, Attention: Richard A.
Ungaretti, Esq. Notice will be deemed to have been given upon delivery if delivered by
messenger .or- on the date of mailing if mailed. Any party may designate & change of
address by written notice to the other.

105 “Mortgagee's Right to Perform the Obligations., If Mortgagor fails to make
any paymen. or perform any act required by the Note, the Loan Documents or the Legal
Requirement:, Mortgagee, without any obligation so to do and without waiving any other
vight, remedy o7 ricourse, may make such payment or perform such act at the expense of
Mortgagor.  All sums so pald by Mortgagee and all costs incurred in connection there-
with, together witi 1nterest thereon at the Default Rate from the date of payment, shail

constitute part of the lrdebtedness secured by this Mortgage and the other Loan Docu-~
ments and shall be paid .Jy Mortgagor to Mortgagee on demand or, upon failure to pay on -

demand, shall be included i/ eny judgment of foreclosure.

-10.6 . Modification. Tne lcan Documents and the terms of eaeh of them may not
be changed, walved, discharged or terminated orally, but only by an instrument or
instruments .in writing signed by ino party against which enforcement of the change,
walver, discharge or termination is'zszerted.

/10,7 . No Waiver. All options and rights of election herein provided for the benefit
of the Mortgagee are continuing, and the failure to exercise any such option or right of
election upon a particular default or breach or upon any subsequent default or breach
shail not be econstrued as waiving the right o _2xercise such option or election at any
later date. No exercise of the rights and powers horein granted and no delay or omission
in the exerezse of such rights and powers shall ce/npld to exhaust the same or be eon-

strued as a waiver thereof, and every such right and'power may be exercised at any time’

and from_ time to time.

10,8 - Subrogation. If the proceeds of the Note are utiiized in whole or in part to
pay off any existing lien against the Mortgaged Property or any portion thereof, Mort-
gagee shall be subrogated to any and all rights of the holder <f urv such lien, whether or
not it is assigned to Mortgagee, and said liens are hereby renewad.“extended and carried
forward in full force and effect for the benefit of Mortgagee.

10.9 Mortgagee's Costs and Expenses. Mortgagor further expressly-covenants and -

agrees to pay Mortgagee all costs and expenses of every kind paid or ineurre 1 by Mortga-
gee in any way in connection with the Note, this Mortgage or other Loan Dozuments and
the protection of the Mortgaged Property or the maintenance of the lien of this Mort-
gage and the security interests under the other Loan Documents, or otherwise iit connec~
tion with the determination and exercise by Mertgagee of any of its rights or vemp2dies
under the Loan Documents upon the occurrence of any event which, with the paszage of
time or the giving of notice or both, could constitute a default or an event of default
hereunder, including any and all expenditures for documentary evidence, title insurance,
minutes of foreclosure, or any abstract or opinion of title to the Mortgaged Property, and
all similar fees, costs, charges and expenses, and ineluding all reasonable attorneys’ fees
and stenographer's fees, paid or incurred by Mortgagee in any suit or legal proceeding, or
in preparation of declaring a default or event of default or in preparation of such suit or
proceeding, regardless of whether such suit or proceeding is actually instituted,
ineluding, without limitation, any bankruptey or msolvency proceeding, probate proceed-
ing, or other proceeding In which Mortgagee may in its discretion intervene in order to
protect its security, or appeal from any of the foregoing, or otherwise paid or incurred by
Mortgagee in obtaining legal advice regarding its rights and remedies under the Loan
Documents or in determining whether to deelare a default or event of default here-
under.. All sueh fees, costs, charges and expenses shall constitute so muech additional
indebtedness evldenced by the Note and secured by this Mortgage, regardless of whether

the same may cause the Indebtedness secured hereby 10 exceed the face amount of the

Note, and shall be Immediately due and payable when incurred, with interest aceruing

thereon at the Defdult Rate, and shall be allowed In any decree of foreelosure hereof, -

No prqceedingj to foreclose this Mortgage, whether a decree of foreeclosure shall have
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been eh_tered'theréin or not, shall be dismissed, nor shall a release of this Mortgage be
given until all such expenses, charges and costs of Mortgagee shall have been paid in full.

10,10 Usury. It is expressly stipulated and agreed to be the intent of the Moriga-
gor and Mortgagee to at all times comply with applicable law now or hereafter governing .
the interest payable on the Note or the loan secured hereby. If the applicable law is ever
revised, repealed, or judicially interpreted so as to render usurious any amount called for
under the Note (or under any other instrument evidencing or relating to any of the
secured indebtedness), or contracted for, charged, taken, reserved or received with
respect to the loan secured hereby, or if the Mortgagee's acceleration of the Note or any
prepayment by Mortgagor results in Mortgagor having pald any interest in excess of that
permitted by law, then it is Mortgagor's and Mortgagee's express intent that all excess
amounts theretofore collected by Mortgagee be credited on the prineipal balance of the
Note (or, if the Note has been paid in full, refunded to Mortgagor), and the provisions of
the Note rad this Mortgege and other Loan Documents immediately be deemed reformed
~and the amicunts thereafter collectible hereunder and thereunder reduced, without the
necessity of the execution of any new document, so as to comply with the then applicable
law, but so ai tu permit the recovery of the fullest amount otherwise cailed for hereun-

der and thereunuer.

10.11 Succeaao 5.and Assigns; Covenants Running with the Land. The terms, pro-
visions, covenants anc 1d conditions hereof and of the other Loan Documents shall he bind-
ing upon Mortgagor, Beneficiary and any other Affiliated Person, their respective heirs,
devisees, representatives, nuccessors and assigns, and shall inure to the benefit of Mort-
gagee and. its respective sviocssors, substitutes and assigns, and shall constitute cove-
nants running with the land. Thriz paragraph shall in ne way be construed to imply any
consent by Mortgagee to any uniderinitted transfer as set forth herein.

10.12 Conflict of Terms. ‘1'bz terms, provisions, covenants and conditions of the
Mortgage shall be construed in such a raunner as to be consistent with the terms and any
other instruments executed in connecticn with or as security. for the Note, provided how-
ever, in the event of conflict between the terms of this Mortgage and the terms of the
other Loan Documents, the terms of this Mortgage shall eontrol.

10,1'3, App!iéabie Law. The rights and oriipgations of the parties hel:et_o shall be
gaverned by and construed in accordance with tiiz laws of the State of Illinois, except to
the extent that Federal law must precmpt the applicability of state usury or other laws.

10.14 Business Loan. Mortgagor acknowledges and agrees that {a) the Note, this
Moartgage, and the other Loan Documents have been negiHtiated, executed and delivered
in the State of Illinois; (b} the proceeds of the Note will bo-vsed for a "business purpose”
as specified in Section 4(1)(e) of Paragraph 6407, ch. 17 of the lllinois Revised Statutes,
and that 'accordlng'}y, the princ!pal obligation secured hereby ¢rnslitutes a business loan
which eomes within the purview of said paragraph; and (¢} the Inde bicdness and the Obli-
gations secured hereby are an exempted transaction under the Truth-In-Lending Act, 15

U.5.C. §81601, et seq.

10.15 No Joint Venture; No Third Party Beneficlary, Mortgagor ackiunwledges and
agrees that in no event shall Mortgagee be deemed {o be a partner or joint vepturer with
it. Without limitation of the foregoing, Mortgagee shail not be deemed 14 G2 such a
partner or joint venturer on acecount of its becoming a mortgagee in possessicn 41 exer-
cising any rights pursuant te this Mortgage or pursuant to any other instrument o1’ docu-
ment securing any portion of the Indebtedness or otherwise. No other person shall be
deemed to have any right or pricrity under this Mortgage to any extent or for any pur-
pose whatsoever, nor shall any other perscn have any claim or right of action with
raspect'to the Mortgaged Property or proceeds of the Indebtedness or be deemed a third-
party beneficiary under this Mortgage or under the other Loan Documents.

18.16 Severability: The Loan Documents are intended to be performed in accor-
dance with, and only to the exlent permitted by, all applicable Legal Requirements. If
any provision of any of the Loan Documents or the application thereof to any person or
cireumstance shall, for any reason and to any extent, be invalid or unenforceable neither
the remainder of the Instrument in which such provision is eontained nor the application
of such provision to other persons or eireumsiances nor the other instruments referred to
herein shall be affected thereby, but rather shall be enforced to the greatest extent per-
mitted by law. It is hereby expressly stipuiated and agreed to be the intent of Morigagor
and Mortgagee to at all times comply with the usury, and all other, laws relating to the
Lean Documents. If, at any time, the applicable Legal Requirements render usurious any
amount called for in any Loan Document, then it is Mortgagor's and Mortgagee's express
intent that sueh document be enforced to the greatest extent permitted by law, so as to
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comply with the_,thén appiicable law 50 as to permit the recovery of the fullest amount

otherwise called for in such Loan Decuments.

10.17 ‘Release Upon Payment and Discharge of Mortgagor's Obligations: If Mort-
gagor shall fully pay all principal and interest on the Note and all other Indebtedness evi-
denced and secured hereby and perform and comply with all of the Obligations to be per-
formed and complied with by Mortgagor, then this Mortgage shall be satisfied, and Mort-
gagee shall thereupon release this Mortgage and the lien thereof by proper instrument

upon payment and discharge of all Indebtedness secured hereby and, if allowed by law,

upon payment to Mortgagee of a reasonable fee for the preparation of such release.

10.18 Non-recourse Provision. In the event of any default under the terms hereof
or of the Note or of any other Loan Documents, or upon maturity of the Note, whether
by acceleration or the passage ol time or otherwise, notwitstanding any other provision
contained aerein, the recourse of Mortgagee shall be limited to judicial foreclosure and
the other remedies set Forth herein or in the other Loan Documents, and, subject to the
limitations ¢xpressly set forth below, there shall be no personal liability of Mortgagor for
the payment af rrincipal or interest or other amounts which may be due and payable on
or under the te:m: of the Note, this Mortgage, or the other Loan Documents. Mortgagee
shall look solely to the Mortgaged Property and any other security granted to Mortgagee
under the terms heredf «nd the other Loan Documents upon foreclosure of the lien hereof
and of the other Loun/ Documents, and shall not institute, seek, cobtain or take any
deficiency or monet=a:y judgment against Mortgagor, or against any property of
Mortgagor other than the/ Nortgaged Property, for any amounts unsatisfied after the
application of the Mortgaged Troperty and other security granted to Mortgagee under the
terms of this Mortgege and tlie\ other Loan Documents, and the proceeds thereof;
provided, however that nothing contained in this paragraph shall in any manner or way
release, effect or impair: (a) the /existence of the debt evidenced by the Note; (b) the
enforceability of the liens and secuiity,interests created by this Mortgage and the other
Loan Documents; {(e¢) the right of Murigagee to recover from Mortgagor any funds,
damages or costs (including, without liinitation, reasonable attorney's fees}) incurred by
Mortgagee as a result of fraud or written inaterial misrepresentation by or on behaif of
Mortgagor; {d)} the right of Mortgagee to vecover from Mortgagor any condemnation or
insurance proceeds which are not utilized in cevordance with the terms of this Mortgage
and other Loan Documents; (e) the right of Mortgzagee after an occurrence of an Event of
Default under this Mortgage or any of the ot;lr,r Loan Documents to recover f{rom
Mortgagor any rents or other income received v Mortgagor from tenants of the
Mortgaged Property from and after said Event of ‘Duf=zult; (f) the right of Mortgagee
after the occurrence of an Event of Default to recover~from Mortgagor any funds,
damages or costs incurred by Morigagee as a result of apry materie! waste of the
Mortgaged Property; and (g) the right of Mortgagee after ihz nccurrence of an Event of
Default to recover from Mortgager the full amount of all secricv deposits, including any
interest accerued thereon, held by Mortgagor pursuant to the Leases.

~10.19 Trustee's Exculpation. This Mortgage is executed by American National
Bank and Trust Company of Chicago, not personally, but as Trustee-as ~foresaid, in the
exercise of the power and authority conferred upon and vested in such Trus!ee (and Trus-
tee hereby warrants that it possesses full power and authority to executr this instru-
ment), and it is expressly understood and agreed that nothing herein or in ‘the Note shall
be construed as creating any liability on said Trustee perscnally to pay said Wotz or any
interest that may accrue thereon, or any Indebtedness secured hereunder, or & sierform
any covenants, either express or implied therein or herein contained, or with regard to
any warranty contained in the Mortgage except the warranty made in this paragraph, all
such personal liability, if any, being expressly waived with respect to said Trustee by the
Mortgagee and by every person now or hereafter claiming any right or secumty hereun-
der, but nothing in the precedmg portions of this paragraph shall be construed in'any way
so as to affect or impair the lien of the Mortgage, or the Mortgagee's right to t..e fore-
closure thereof, or be construed in any way so as te limit or restrict any of the rights and
remedies of the Mortgagee in any such foreclosure proceedings or other enforcement of
the payment of the Indebtedness secured hereby out of and from the security given
therefor in the menner provided herein, in the Note and other instruments given io
secure the Note, and further shall not in any way be construed to restrict or limit the

Mortgagee's absolute right to enforce persanal liability against any co-maker, endorsor,.

‘guarantor or guarantors of the Note or any other instrument given to secure the Indebi-
edness.
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IN. WITNESS WHEREOF, Mortgagor has caused this Mortgage to be executed as of
ihe day and year first above written,

AMERICAN NATIONAL BANK AND TRUST
COMPANY OF CHICAGO, not.personally but as
Trustee under Trust No. 101443-01

- ATTEST: [SEAL] -

The undersigied, -Beneflelary of the above Trust Agreement, is executing this

instrument -solely foi ‘'the purposes of the provisions contained

in. Article § and
subparagraph 10.18 herr:ox.

M & J/RETAIL LIMITED PARTNERSHIP,
llinois limited partnership

an

By: WILKOW/RETAIL PARTNERS
PARTNERSHIP, an Nlinois limited
partnership, its sole general partner

By: “M\& J WILKOW, LTD. a Delaware corporation,
o its sole general partner
ATTEST: [SEAL

B/D,w_,/)é'a /

E/t.,——-—~ By: T
~=—"Name:_DAYID | ANLSNER Namer mALse £ iDiLKoid)

Titie.,igg gcmg;g Title: PLESTNEANT

LIMITED

6.8L0528
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TRUSBTEE'S kACKNOWLEDGMENT

STATE OF ILLINOIS

)
)
)

COUNTY OF COOK

I, KAREN E. BU.RN.’S Notary Pubhc in and for the County and State aforesaid, DO
HEREBY CERTIFY that J. MICHARL WAELAY and SoSav . Fintvegan ’
the \\y./o ¥N\eo and _Hg;éggz@_, respectively, of American National Bank and Trust.

Compédny of Chicago, wHo are personally known to mie to be the same persons. whose
names are subseribed to the foregoing instrument as such officers, appéared before me
this day in person and acknowledged that they signed and delivered the said instrument as
their own free and voluntary act and as the free and voluntary act of said bank, not per-
sonally bvi vs Trustee under Trust No. 101443-01, for the uses and purposes therein set

forth.
4 SEP'14198 198?19

Given un-e..my hand and Notarial Seal this

“UFFICIAL SEAL”
“Karen €, Bypys

Nﬂfary Publt
y Commiss acn Stara;r of ilingis

BENEFICIARL'S ACKNOWLEDGMENT

STATE OF ILLINO!S )
COUNTY OF COOK )

I, [ﬂﬂglu {& D Suieely 8 Notary Publie in.and for said County, in the State‘
aforesa!d, DO HEREBY CERTIFY, that MR £. {JILK O B President

of M & J Wilkow, Ltd.,, a Delaware corporation, the _sole general partner of
Wilkow/Retail Partners Limited Partnership, an lllinois limiYed partnership, sole general
partner of M & J/Retail Limited Partnership, an Hlincis limited partnership,
and _AAViD LANGSHEL - Secretary of sa!d ~orporation, personaily
known to me to be the same persons whose names are subsecribed’t> tne foregoing instru-
ment as stch —_— President and — Secretary, respuctively, appeared
before me this day in person and acknowledged that they signed anc delivered the said
instrument as their own free and voluntary act and as the free and voluatary aet of said
eorporation and said partnership, for the uses and purposes therein sev-icith, and the
said ~__ Secretary then and there acknowledged that __AE »-as eustorian of the
corporate senl of said corporation, did affix the corporate seai of said corporation for the

uses and purposes therein set forth.
GIVEN under my hand and Notarial Seal this {(2735 day of Sz p7emae1987.

%/m Loy i Avse m;g

Notary-Public

My Commission expires:

(oor . 24 /990

_ Please return to Joan Msore
This instrument was prepared by-and Ticor Title Insurance Canpmy B‘ﬂ‘ IS—

L O

James E. Lentz, Eaq. L ~ Ky
Coffield Ungaretti Harris & Slavin i T e
3500 Three First National Plaza
Chlecago, Illinois 60602




PR

.. ‘.;,\.u.-.-u‘.’!l}'




UNOFFICIAL .GOPRY s

EXHIBIT A

PROMISSORY NOTE

$2,000,000.00 ' Chicago, Minals
: September 10 ,1987.

FOR VALUE RECEIVED, AMERICAN NATIONAL BANK AND TRUST COMPANY
OF CHICAGO, not personally, but &s Trustee under Trust Agreement dated February 1,
1987 and known as Trust No, 101443-01 (hereinafter referred to as "Maker"), hereby
promises to pay to the order of CONFEDERATION LIFE INSURANCE COMPANY, a
Canadian mutual insurance company (hereinafter referred to as "Payee'), at its office in
Chieago, illinois, or at such other place as Payee may from time to time designate, In the
manner hereinafter provided, the principal sum of TWO MILLION AND NO/100 DOL-
LARS ($2,000,000.00), in lawful money of the United States of America, together with
interest at the rate of Nine and 50/100 Percent (5.50%) per annum {(herelnafter referred
to as the ™iterest Rate"), subject to adjustment a5 hereinafier set forth, from the date
hereof on tr’.: talance of principal remaining from time to time unpaid, as follows:

3 ~On the day of the disbursement of the princ:pal sum, Maker
shall pay to Usyvee an installment of prepald interest.enly on the prineipal
balance outstanZing hereunder from the date of disbursement to the last day
of the caiendar month in which disbursement cecurs.

{ii) On th= 'irst day of the second calendar month following the
calendar month in whi¢h disbursement occurs and on the first day of each of |
the next one hundred eigitecn (118) consecutive calendar months {each such
day being herzainafter rer'erred to as a "due date") therealter, there shall be
due and Maker shall pay tc Favee, equal monthly installments of principal
and interest in the smount (of SIXTEEN THOUSAND EIGHT HUNDRED
EIGHTEEN AND NO/100 Dollars {£16,318.00) ealculated and determined on
the basis of the Interest Rate and a thirty (30) year amartization schedule,
subject to adjustment as hereinafter set'forth. Al payments shall be applied
first to interest and then to principai rutstanding hereunder, except that if
any advance made by Payee under this Mole or under any of the other Loan
Documents {as hereinafter defined) or anyv inte payment charge is not paid
when due, Pavee shall have the option of applying any monies received from
Maker to payment of such advances or charges lus interest thereon before
applying any of such monies to any installment.tiien due,

(ii) Al of the unpaid prineipal balance outstrading hereunder and
any -unpaid interest accrued thereon and all other sums’vw/aich may be due and
owing pursuant to any of the other Loan Documents sha:l bz due and payable,
if not sooner paid and if not sooner due by acceleration/ =r_as otherwise
hereinafter set forth, on September 30, 1997 (the foregoing applicable date
being hereinalter referred to as the "Maturity Date"}.

Interest shall be caleulated hereunder on the basis of a 360-day yoar/ In the event
the unpaid principal balance of this Note beecomes due and payable on a d<t¢ vther than
the first day of a ealendar month, a final payment of interest at the rate provided in this
Note shall be due and payable on such date.

This Note is secured by a certain Morigage, Assignment of Leases and becurity
Agreement of even date herewith executed by Maker (hereinafter referred to as the
"Mortgage") which pertains to ceriain real estate located at the northwest corner of

North Broadway and West Berwyn Avenue. Chicago, Cook County, lilinois and legally -

described on Exhibit B attached to the Mortgage (hereinafter referred to as. the "Real
Estate"), and is further secured by other Loan Documents {as defined in the Mortgege} all
of which documents bear even date herewith.

Paj’ee. shall have the right, but not the obligation, to adjust the Interest Rate on
September 30, 1992 (the "Early Maturity Date") in the following manner:

{i} Payee shall deliver to Maker written notice not more than 120
days nor less than 30 days prior to the Early Maturity Date (the "Adjustment
Notiee™), which shall specify the rate of interest (the "Adjusted interest
Rate") other than the Interest Rate which shall be effective as of the Early
Maturity Date, and the new monthly instaliments of principal and interest
{the "Adjusted Monthly Installments") to be due and payable as a result of
such Adjusted Interest Rate. The Adjusted interest Rate shall be Payee's
then current five (5) year term rate for-loans made to finance shopping cen-
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ters-of a quality similar to the shopping center located on the Resal Estaté;
and

- (it) Payee and Maker shall, within sixty (60} days after receipt of
the Adjustment Notice by Maker, enter into an amendment to this Note (and
amendments to such other Loan Documents as Payee shall require) in form
and content satisfactory to Payee setting forth the Adjusted Interest Rate
and the Adjusted Monthly Instaliments.

If the Adjustment Notice has been timely made by Payee and If the event described
in clause (i) immediately above has not been timely accomplished, then, in that event,
the entire amount of prinecipal and interest and all other amounts then remaining unpaid
on the Loan shali be due and payable on the Early Maturity Date.

In tie zvent Payee does not exercise its right to adjust the Interest Rate upon the
Early Maturily Date, this Note and the other Loan Documents shall continue and remain
in full force sad effect upon all terms and ceonditions stated therein.

Provided ‘ne’P<fault exists under the terms of this Note or other Loan Documents,
and whether. or no: tfrree delivers the Adjustment Notice described above, Maker, at its
option, may prepay on.ipe Early Maturity Date the entire balance of principal and inter-
est then remaining unpaid hereon without Prepayment Premium (hereinafter defined)
prov:ded that Maker notifies-Payee of its intent to prepay the Note on the Early Maturity
Date by written notice detivered to Payee not less than sixty {(60) days nor more than
ninety (90) days prior to the Larlv. Maturity Date.

Except as specifically providzd in this paragraph and in the above Interest Rate
adjustment provisions, no prepaymani ~f the indebtedness evidenced by this Note is per-
mitted. Provided that Maker is not tiies. i\t default under the terms of this Note or any of
the other Loan Documents, Maker sha'iiave the privilege to prepay in full, but not in
part, the unpaid prineipal balance hereunder-ct any time prior to the Maturity Date upon
giving Payee not less than sixty (60) days Ddrior written notiee of such prepeyment; pro-
vided, however, in the event that Maker so elects to prepay the entire unpaid prineipal
balance hereunder, in addition to the unpaid g iiicipal balanece and all interest accrued
thereon, Maker shall pay to Payee the Prepaymart-Premium, unless otherwise provided
herein. Maker agrees that in the event Maker notiries Payee of Maker's intenticn to pre-
pay this Note, the date designated for such prepaymeant shall there and then become the
Meturity Date and Maker shall be obligated to makz-such prepayment in full on that
date. The parties agree and acknowledge (i} the parties have negotiated in advance the
Prepayment Premium provided for herein, both parties having/the opportunity to consult
counsel; (ii} the Prepayment Premium is reasonable; (iil) th¢ l'repayment Premium shall
be paid immediately upon any prepayment not allowed hereunded; fiv) there is good and
valuable consideration for the agreement to pay such Prepaymant Premium; and (v}
Maker shall not be permitted after execution hereof to claim otherwisc than as agreed to
herein.

"Prepayment Premium" means an amount equal to the unpaid princizal balance
hereunder (including acerued interest} at the time of prepayment multiplicd by the
Monthly Interest Payment Differential (hereinafter defined} multiplied by the nbumber of
months remaining in the Comparison Period (hereinafter defined), which sum i= then
discounted at the Treasury Yield (defined below) rate over the aumber of monlh:s then
remaining from the date of the prepayment to the earlier of the Maturity Date or the

next oceurring Early Maturity Date.

"Monthly Interest Payment Differential equals one-twelfth (1/12} of the amount (if
any) by which the effective annua! Interest Rate (or effective annual Adjusted Interest
Rate, if applicable) hereunder {i.e. the Interest Rate, or Adjusted Interest Rate, if appli-
eable, plus the effect of monthly compounding of interest) as of the date of such pre-
payment exceeds the Treasury Yield (hereinafter defined) for the period of time that
most nearly equals the remainder of the Comparison Period.

"Comparison Period" means the period from the date of such prepeyment through
the next to occur of the Maturity Date or the Early Maturity Date.

"Treasury Yield" means the yield in percent per annum of the Treasury Constant
Maturities for the Comparison Period as published in doecument H.15(519) (presently pub-
iished’' by the Board of Governcrs of the Federal Reserve System titled "Federal Reserve
Statistical Release') for the calendar week immedialely preceding the calendar week in
which the prepayment occurs, If the yield of the Treasury Constant Maturities for the

calendar week ‘in question is not published on or before the business day preceding the
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date the Treasury Yield is to become effective, then the Treasury Yield shall be basad
upon the yield of the Treasury Constant Maturities for the Comparison Period for .he
most recent calendar week for whiech such publication has occurred. If no yield for
Treasury Constant Maturities is published for the specific Comparison Period specified in
this Note, the Treasury Yield for such Comparison Period shall be the weighted average
of the yields of the Treasure Constant Maturities mest nearly corresponding to the spe-
cific Comparison Period specified. in this Note. [f the publishing of the yield of Treasury
Constant Maturities is ever diseontinued, then the Treasury Yield shall be based upon the
index which is published by the Board of Governors of the Federal Reserve System in
replacement thereof or, if no sueh replacement index is published, the index which, in
Lender's reasonable detevmination, most nearly corresponds to the yield of the Treasury

Constant Maturities.

Notwi*hstanding the above, Maker shall not be obligated to pay any Prepayment
Premium 4¢ Fayee if, at the time of said prepayment, the Treasury Yield is equal to or
greater than ‘e then effective annual Interest Rate (or effective annual Adjusted Inter-
est Rate, if applirable) for the applicable period.

As used hérciry the term "prepayment" shall mean any event whereby the principal
balance cutstanding liereunder, together with interest due and owing thereon, is fully or
partially satisfied i eay manner, whether voluntarily or involuntarily, prior to the
Maturity Date, ineludlag, but not limited to, payment after the Maturity Date is accel-
erated, payment by any holdsr of a subordinate interest in the property encumbered, pay-
ment by any sale under colurt coder or trustee's sale or deed in lieu thereof, or payment
by sale or other method under anv benkruptey or insolvency proceedings. Notwithstand-
ing the foregoing, Maker shall nc't b obligated to pay any Prepayment Premium to Payee
if the Loan (as defined in the Moxrtgaze) is prepaid in whole or in part under the following
circumstances: (i) by Payee's appliesntion of insurance proceeds or condemnation award
proceeds to the remaining balance (of *he Leoan, (ii) by Maker's prepayment of the
remainder of the Loan within forty-1ivc-(45) days after the application by Payee of
insurance or condemnation proceeds to pay zort of the Loan, and (iii) by prepayment of
the Loan during the last thirty {30) days of the Term {as defined in the Mortgage) of the

Loan.’

. The Maker, by the signature appearing ‘irimediately following this paragraph,
expressly waives any right to prepay the loan evideiced hereby, except as specifically
provided above. Therefore, if the maturity of this Not: is accelerated by reason of any
default hereunder or under any document securing or <xecuted in connection with this
Note, or the indebtedness due hereunder is satisfied in full or in part in any other man-
ner, Maker agrees that any tender to cure such default ard any prepayment of the
indebtedness evidenced hereby resulting from such default, iricluding any redemption fol-
lowing foreclosure of the Mortgage which secures this Note, chell nonstitute an evasion
of the restrictions on prepayment set forth herein and shall be ‘de2med a voluntary pre-
payment. Accordingly, to the extent permitted by law, Payee may impose as a condition
to accepting any such tender, and may bid at any foreclosure sale'under the Mortgage
which secures this Note, the Prepayment Premium that would otherwise 'iave been due in -
connection with a prepayment made on such date. Maker acknowleczes that it is a
knowledgesble real estate developer or investor that fully understands the eifest of the
waiver contalned above, considers that the making of the.loan by Payee at't'ie interest
rate set forth above is sufficient consideration for such walver, and undersiands that
" Payee’ would not make this loan without such waiver.

If Maker fails to pay any installment or payment of principal or interest or other
charge due hereunder or under any of the Loan Documents when due, or if at any time
hereafter the right to foreclose or exercise the remedies available under the Mortgage or
other Loan Documents or to accelerate this Note shall accrue to Payee under any of the
provisions contained in this Note, the Mortgage, or the other Loan Documents, including,
without limitation, by reason of the Real Estate or any part thereof or any legal, equit-
able or beneficial Interest therein or in Beneficiary {as defined in the Mortgage), being
sold, assigned, transferred, conveyed, mortgaged or otherwise liened or encumbered to or
. in.favor of any party other than Payee, contrary to the provisions of the Morigage, or by
reason of Maker or any beneficiary of Maker entering into any contract or agreement for
any of the t‘oregoing, or i{ at any time hereafter any other defauit ocecurs under the .
Mortgage or any of the Loan Documents, and Maker fails to cure the same within the
time per:od, if. any, provided for curing the same under the terms of the Mortgage or
other' Loan Doacuments, then at the option and election of Payee, and without further
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notice, gft}cé or opportunity to cure, the entire unpaid principal balance cutstanding
hereunder, together with all interest accrued thereon, shall be accelerated and become
immediately due end payable at the place of payment aforesaid.

In case the right to accelerate this Note shall accrue by reason of any of the events
of default referred to in the preceding paragraph, in lieu of or In addition to any other
right or remedy then available under this Note or the other Loan Documents, Payee shall
have the right and option, without further notice, to implement, as of and from the date
of default, -the "Default Rate" (as hereinafter defined) to the entire principal balance
outstanding under the Note and all acerued interest thereon. For purposes of this Note,
the "Default Rate" shall mean the rate of Five Percent (5%) per annum in excess of the
rate of interest otherwise applicable under this Note, unless prohibited by applicable law,
in which event at the highest rate permitted by applicable law,

Notitistanding the receipt of any monthly installment payment within any cure or
grace period 2nd without limiting the foregoing, Payee shall have the option in lieu of or
in addition io-arceleration and/or implementing the Default Rate and/or exereising any
other right or r<r:ady, to require that Maker shall pay Payee a late payment charge equal
to Five Percen” (5%) of any monthly installment payment not received on the applicable
due date to partially defray the additional expenses incident to the handiing and proces-
sing of past due payrients. The foregeing late payment charge shall apply individually to
all past due paymentsard shall be subject to no daily pro rata adjustment or reduction.

Time is of the essenc: her=of.

Maker, for itself and Its successors and assigns, and each co-meker, endorser or

guarantor, if any, of this Note, for their successors and assigns, hereby forever waives
presentment, protest and demand, notice of protest, demand, dishonor and non-payment
of this Note, and all other notices in‘connection with the delivery, aceceptance, perform-
ance, defauit or enforcement of the pypiment of this Note and waives and renounces all
rights to the benefits of any statute of limitations and any moratorium, appraisement,
exemption and homestead law now provided or which may hereby be provided by any fed-
eral or state statute or deeisions, ineluding 2v4-not limited to exemptions provided by or
allowed under the Bankruptey Code, against *he enforcement and collection of the obli-
gations evidenced by this Note, and any and a\)l amendments, substitutions, extensions,
renewals, increases, and modifications hereof. / Piaker agrees to pay all costs and
expenses of collection and enforcement of this Neie when incurred, including Payee's
reasonable attorneys' fees and legal and court costs, "wcluding any incurred on appeal or
in connection with bankruptcy or insolvency, whether or riot\eny lawsuit or proceeding is
ever filed with respect hereto. No extensions of time of the rayment of this Note or any
installment hereof or any other modification, amendmer¢ or forebearance made by
agreement with any person now or hereafter liable for the payment of this Note shall
operate to release, discharge, modify, change or affect the liatility of any co-maker,
endorser, guarantor or any other person with regard to this Note, e!ther in whole or in

part. .

No failure on the part of Payee or any holder hereof to exercise any sizht or reme-
dy hereunder, whether before or after the occurrence of a default, sha'l ~onstitute =
waiver thereof, and no waiver of any past default shall constitute a waiverol any future
default or, of any other default. No fallure to accelerate the debt evidenced hereby by
reason of default hereunder, or acceptance of a past due instaliment, or irduigence
granted from time to time shall be construed to be a waiver of the right to insist upon
prompt payment thereafter or to impose the Default Rate retroactively or prospectively,
or to impose late payment charges, or shall be deemed to be a novation of this Note or as
a reinstatement of the debt evidenced hereby or as a waiver of such right of acceleration
or any other right, or be construed so as to preclude the exercise of any right which
Payee or any hoider hereof may have, whether by the laws of the State of Ilinois, by
agreement or otherwise, and none of the foregoing shall operate to release, change or
affect the liability ef Maker or any co-maker, endorser or guarantor of this Note, and
Maker and each co-maker, endorser and guarantor hereby expressly waive the benefit of
any statute or rule of law or equity which would produce a result contrary to or in con-
flict with the foregoing. This Note may not be modified or amended orally, but only by
an agreement in writing signed by the party against whom such agreement is sought to be

enforced.”

The parties hereto intend and believe that each provision in this Note comports
with all applicable local, state and federal laws and judicial decisions. However, if any

provisions, provision, or portion of any provision in this Note is found by a court of com~

petent jurisdiction to be in violation of any applicable local, state or federal ordinance,
statute, law, or administrative or judicial decision, or public poliey, and if such court
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would declare such portion, provision or provisions of this Note to be illegal, invalid,
unlawful, -void or unenforceable as written, then it is the Intent of all parties hereto that
such portion, provision or provisions shall be given force and effect to the fuliest possible
extent they are legal, valid and enforceable, and the remainder of this Note shall be con-
strued as If sueh illegal, invalid, unlawful, void or unenforceable portion, provision or
provisions were severable and not contained therein, and the rights, obligations and
interest of Maker and the holder hereof under the remainder of this Note shall continue

in full force ang effect.

All terms, conditions and agreements herein are expressly limited so that in no con-
tingency or event whatsoever, whether by reason of advancement of the proceeds hereof,
acceleration of maturity of the unpaid principal balance hereof, or otherwise, shall the
amount paid or agreed to be paid to the holders hereof for the use, forbearance or deten-
tion of the money to be advanced hereunder exceed the highest lawful rate permissible
under app’icable laws. If, from any circumstances whatsoever, fulfiliment of any provi-
slon hereot-shall involve transcending the limit of validity preseribed by law which a
court of cornipztent jurisdiction may deem applicable hereto, then ipso facto, the obliga-
tion to be fuifilled shall be reduced to the limit of such validity, and if*under any circum-
stances the ho'der hereof shall ever receive as interest an amount which would exceed .
the highest lawful crte, sueh amount which would be excessive interest shall be applied
to reduction of the _danraid principal balance due hereunder and not to the payment of

interest.

This. Note shall inure (o the benefit of Payee and its successors and assigns and shall
be binding upon the undersigped and its successors and assigns. As used herein, the term
"pPayee" shall mean and inelude 2ne successors and assigns of the identified payee and the
holder or holders of this Note from time to time. '

Maker acknowledges and agree. vhet (i} this Note and the rights and obligations of
all parties hereunder shall be governcuy/ov and construed under the laws of the State of
llinois; (ii) the obligation evidenced by this Note is an exempted transaction under the
Truth-in-Lending Act, 15 U.S.C. § 1601, ec seq.; (iil) said obligation constitutes a "busi-
ness loan" which comes within the purview ef Iil, Rev, Stat. ch. 17, 1 6404, § 4(1)(c)
(1881); and (iv} the proceeds of the loan eviderczd by this Note will not be used.-for the
purchase of registered equity securities within(thz purview of Regulation "G" issued by"
the Board of Governors of the Federal Reserve Sysce'n.

The obligatloﬁs of the maker of this Note shall ba-girect and primary, and when the
context or construction of the terms of this Note so require; all words used in the singu-
lar herein shall be deemed to have been used in the plural and.(he maseuline shall include

the feminine and neuter.

This Note is executed by American National Bank and Tiusc Company of Chicago,
not personally, but as Trustee as aforesaid, in the exercise of the power and authority
conferred upon and vested in it as such Trustee, and it is expressly unlerstood and agreed
by Payee and by every person now or hereafter holding this Note or claiuiing any right of
security hersunder that nothing herein or in the Mortgage shall be conttru:d as ereating
any liability on said Trustee personally 1o pay said Note or any Interest wunat.cnay acerue
thereon, or to perform any covenants, either express or implied, herein coriained, but
nothing in the preceding portions of this paragraph shall limit Payee's right of recovery
on this Note, the Mortgage and other Loan Documents against and out of the Rea! Estate
and other eocllateral thereby conveyed by enforcement of the provisions hereof and of the
Mortgage, nor in any way limit or affect the personal liability of any co-signer, endorser
or guarantor of this Note and other Loan Documents. :

EXECUTED AND DELIVERED at Chicago, Illinois as of the __ day of September,
1987.

American National Bank and Trust Company of
Chicago, as Trustee as aforesaid

By:

Name:
Title:

ATTEST: [SEAL]

By: - .
Name:
Title:
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EXHIBIT B

Legal Description

PARCEL 1t

I-,otlsq‘-’s through 24, 'bbth inél‘usive., In Block _9> in Coéhran"é"’fhird Addition to Edgewater i'n
the East 1/2 of 'the Northwest 1/4 of Section 8, Tawnship 40 North, Range’14, East of the
Third Principal Meridian, in Cook County, illinois. '

Permanent Tax Number:  14-08-121-030 _
- (Affects Lots 3 through 10, both inectlusive)

14-08-121-022
(Affects Lots 11 and 12)

14-08-121-023
{Affects Lot 13)

14-08-121-024 - -
{Affects Lot 14) Dﬂa /"L
14-48-121-025

(Affests Lots 15 and 16)

14-08-1/%1-028
. (Affects Loty 17, 18 and 19)

14-08-121-027
(Affects Lots 20 through 24, both inclusive)

Common Address: Nortﬁwest Corner «f Jorth Brdadway and West
: Berwyn Avenue
Chicago, Illinols
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1.

2.

- Affects
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EXHIBIT C

Permitted Exceptions

Generél Taxes not yet due and payable.

Covenants, conditions and restrictions contained in a Deed.
Recordedy November 24, 1891 Document: 1,573,683

Said’;‘ncovenants, conditions and restrictions relate, among - other things to the
followingt

The cost of buildings to be erected

Said. .,ovenants, conditions and restrictions do not provide for a reversion of tlt!e in
the e4e"" of ‘a breach thereof.

Affects: : Jots 21 and 22

Covenants, corditions and restrictions contained in a Deed.
Recorded: Juiy/20, 1891 Document: 1,507,055

Said .~eovenénts, corditions and restrictions relate, 'among other things‘,'to_ the
following: '

The cost of‘buildings to b> er =c"ted

Said covenants, c'onrhtions ar"" sstrictions do not provide for a reversion of tltle in,
a breach thereof L .

‘"t IV Hiots 35 and 24 R
o L
An easement for the purposes stated he:ein.

In favor of: Wendy's International; Inc,

For : Ingress and egress

Recorded H March 29, 1985 Nocument: 27,454,272
: East 105 feet of Lot 10

Memorandum of lease affeecting the land, executed tv and betwéen the fqllowihg
parties. for the term and upon the terms, covenants and «¢crditions therein provided..

Lessor : Broadwyn Development, Berway Land, ana ‘American. National
Bank and Trust Company of Chicago Trust Noi5..59327 and 59328

Lessee Wendy's International, Inc. )

Dated December 28, 1984 Term: 20 years (3lus .the partial
year, if any, filiowing the
commencemen}’ .date as
defined i said
Memorandum of Losse

Document: 27,494,272
Recorded : March 29, 1985
Affects : Lots 5 through 9

Sald iease, among other things, provides for an option of renew for a period of five

" years, and two subsequent renewals for five years each i

Encroachments of the one-stary brick building located on Lots 20 to 24 over and
onto the public way adjoining on the East known as North Broadway Avenue by 2-
3/8 inches and adjoining on the South known as West Berwyn Avenue by 2 and 3/8
inches, as disclosed by plat of Survey No. 82338 by Jens K. Doe Survey Service,

inc. dated May 18, 1982,
The folléwing exception listed on Schedule B, Part [I:

Existing unrecorded leases and all rights thereunder of the lessees and of any
person elaiming by, through or under the lessees.
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