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FIRST LEASEHOLD MORTGAGE AND SECURITY AGREEMENT 87528089

THIS FIRST LEASEHOLD MORTCAGCE AND SECURITY AGREE-
MENT ("Mortgage") dated as of September 52, 1087, made by
INDIANA AND KENSINGTON RAILROAD COMPANY, a Delaware corporation
("Mortgagor"), succassor by merger to Indiana and Kensington
Railroad Company, an Illinois corporation, having its principal
office at 307 North Michigan Avenue, Chicago, Illincis 60601,
in favor of CITICORP INDUSTRIAL CREDIT, INC., individually

and in its separate capacity as agent ("Mortgagee") for the
"Landers" that are, or may from time to time be, parties to

the Yenango Loan Agreement (as hereinafter defined), the

South Shore Loan Agreement (as hereinafter defined) and the

CMW Loun Agreement (as hereinafter defined).

WITNESSETH:

WHERFEAS, Venangoe River Corperation ('"Venango"),
the Mortgagee aii the Lenders are parties to that certain
Credit Agreement dated as of April 24, 1987 (the "Venango
Loan Agreement") wiieh provides that the Lenders may, from
time to time, extend <xodit to or for the account of Venango;

and

WHEREAS, Chicago South Shore and South Bend Raile~
road ("South Shore"), the Mortiagee and the Lenders are
parties to that certain Credit Agreement dated as of
April 24, 1987 (the "South Shore leoan Agreement”) which
provides that the Lenders may, frem time to time, extend
credit to or for the account of Scuth Chore; and

WHEREAS, Chicage, Missouri & ‘rzstern Railway
Company {(“CMW"), the Mortgagee and the Lendars are parties to
that certain Credit Agreesment dated as of April 24, 1987 (the
"CMW Loan Agraement') which provides that the Uenders may,
from time to time, extend credit to or for the slicount of

CMW; and

WHEREAS, Venango owns One Hundred Percent '/100%) of
the issued and outstanding capital stock of both Soutn Shore
and CMW; and

WHEREAS, South Shore owns One Hundred Percent
(100%) of the issued and outstanciing capital stock of Mort-

gagor; and

WHEREAS, Mortgagor has executed and delivered to
Mortgagee that certain Cuaranty, Security and Subordination
Agreement of even date herewith (the "Guaranty"), evidencing
Mortgagor's unconditional guaranty of the obligations of
Venango, South Shore and CMW, raspectively, to Mortgagee; and
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WHEREAS, the Lenders have required that Mortgagor
execute and deliver this Mortgage to Mortgagee, in order to
sacure the payment and performance of (i) all of Mortgagor's
obligations and liabilities hereunder and (ii) all of
Mortgagor's obligations arising under the Guaranty (all such
obligations and liabilities being hereinafter referred to
collectively as the "Liabilities");

WHEREAS, the Liabilities secured hereby shall not
excead an aggregate principal amount, at any one time out-
standing of One Hundred Twenty-Five Million and no/100 Dollars
($125,000,000.00), provided, that the foregoing limitation
shall apply only to the lien upon real property created by
this Mortgage, and it shall not in any manner limit, affect
or imprir any grant of a security interest in any personal
property in favor of the Mortgagee, for the bunefit of the
Lendersa, ‘inder the provisions of the Cuaranty or under any
other secuci’y agreement at any time executed by Mortgager;

WHEREAS, Indiana and kKensington Railroad Company,
an Illinois counovation, Mortgagor's predecessor by merger,
exacuted and deliveiod to the Agent (1) that certain Guaranty
and Security Agreenent dated as of April 24, 1987 (the
"Original Guaranty") end (ii) that certain First Leasehold
Mortgage and Security Anraeement dated as of April 24, 1987 (the
"Original Mortgage), recorded April 28, 1987, as Document
Number 87-224423 in the Oflices of the Recorder of Deads of
Cook County, Illinois;

WHEREAS, this Mortgage snd the Cuaranty secure the
same obligations of Venango, Soutp Shore and CMW to Mortgagee
secured by the Original Mortgage and the Original Guaranty.

NOW, THEREFORE, in consideratvien of the premises
contained herein and to secure payment of the Liabilities and
in consideration of One Dollar ($1.00) in hend paid, receipt
whereof is hereby acknowledged, Mortgagor does hereby grant,
remise, ralease, alien, convey, mortgage and warrant to
Mortgagee, its successcrs and assigns and grant a security
interest to Mortgagee, its successors and assigns, >a.and to
that certain leasehold estate created under and by victue
of that certain agreement identified on Exhibit C atvached
hereto and made a part hereof, a memorandum of which was
recorded in the QOffice of the Recorder of Deeds of Cook
County, Illinois on the 24th day of April, 1987, as Document
Number 87219920 (the "Lease"), demising the following described
real astate (the "Land") in Cook County, lllinois.

See Exhibit A attached hereto and by
this reference made a part hereof

which interest in the Lease, together with the property and
rights described in the next succeeding paragraphs are herein
called the "Mortgaged Property;"

TOGETHER WITH all right, title and interest, if
any, including any after acquired right, title and interest,
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and including any right of use or occupancy, which Mortgagor
may now have or hereafter acqguire in and to (a) any ease-
ments, rights of way, gores of land, or any lands occupied by
streets, alleys, passages, sewer rights, water courses, water
rights and powers, and public places adjoining said Land and
any other interests in property constituting appurtenances to
the Mortgaged Property; (b) all improvements, buildings,
structures, tenements, hereditaments, gas, oil, minerals,
easements, fixtures and appurtenances of every nature what-
soever located in or on, or attached to the Land or any
improvements thereon and all other rights and privileges
thereunto belenging or appertaining; (c¢) all apparatus,
mazhinery, equipment, and appliances (whether single units or
centrally controlled) of Mortgagor now or hereafter therein
or thereon used to supply heat, gas, air cenditioning, water,
light, (power, ventilation or refrigeration or to treat or
dispose I refuse or waste; (d) all screens, window shades,
blinds, wairscoating, storm doors and windows, floor cover-
ings, and awiings of Mortgagor; (e) all apparatus, machinery,
equipment and rppliances of Mortgagor used or useful for or
in cennection witn the maintenance and operation of said real
estate; (£) all itums of furniture, furnishings, equipment,
and personal properiy »f Mortgagor used or useful in the
operation of sald real wstate; and (g) all extensions,
additions, improvements, hetterments, renswals, substitutions
and replacemants to or of #uy of the foregoing. It is
mutually agreed, intended, and declared, that all of the
aforesaid property owned by llortgagor shall, so far as
permitted by law, be deemed to' form a part and parcel of said
real estate and for the purpose of ¢his Mortgage to be real
astate and covered by this Mortgage. It is also agreed that
if any of the property herein mortgageg is of a nature s¢
that a security interest therein can be rerfected under the
Uniform Commercial Code, this instrumenc¢ shall constitute a
security agreement, fixture filing and firariing statement,
and Mortgagor agrees to exacute, deliver anc fila or refile
any financing statement, continuation statement, or ¢ther
instruments Mortgagee may reguire from time to timy to
perfect or renew such security interest under the-Jijform
Commercial Coda., To¢ tha extent permitted by law, (<} all of
the goods described as fixtures or as constituting tixiures
within the definition of Mortgaged Property are or are 0
become fixtures on the Land; and (ii) this instrument, upon
recording or registration in the real estate records of the
proper office, shall constitute a "fixture filing" within

the meaning of Sections 9-313 and 9-402 of the Uniform
Commercial Code.

TOGETHER WITH (i) all the estate, right, title and
interest of Mortgagor of, in and to all judgmenta, insurance
proceeds, awards of damages and settlements which may result
from any damage to the Mortgaged Property or any part thereof
or to any rights appurtenant thereto, or which may result

|
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from condemnation proceedings or the taking of Mortgaged
Property or any part thereof under the power of eminent
domain, and all proceeds of any sales or dispositions of the
Mortgaged Property or any part thereof; and (except as other-
wise provided herein or in the Cuaranty) Mortgagee is hareby
authorized to collect and receive said awarda and proceeds
and to give proper receipts and acquittances therefor, and,
to apply the same as provided in the Guaranty, (ii) all
contract rights, general intangibles, actions and rights in
action, including, without limitation, all rights to insur-
ance proceeds and unearned premiums arising from or relating
to damage to the Mortgaged Proparty and (iii) all proceeds,
prrducts, replacements, additions, substitutions, renewals
ana-accessions of and to the Mortgaged Property.

As additional security for the Liabilities secured
hereby, *crtgagor does hereby pledge and assign to Mortgagee
from and-al{tsr the date hereof (including any period of
rademption), primarily and on a parity with said real estate,
and not secondarily, all the rents, issues and profits of the
Mortgaged Propsxty and all rents, issues, profits, revenues,
royalties, bonuses, vights and benefits due, payable or
accruing (includina all deposits of money as advance rent,
for security or as earpest money or as down payment for the
purchase of all or any part of the Mortgaged Property) under
any and all present and future subleases, contracts or other
agreements relative to the ownership or occupancy of all or
any portion of the Mortgaged rroperty and does hereby trans-
fer and assign to Mortgagee ali such subleases and agreements
(including all Mortgagor's righta under any contracts for the
sale of any portion of the Mortguned Property). Mortgagee
heraby grants to Mortgagor the riglic to collect the rents and
other amounts due under such subleases, contracts or other
agreements, until the occurrence of an Lwant of Default (as
hereinafter defined), provided that the existence of such
right shall not operate to subordinate this assignment to any
subsequent assignment, in whole or in part, by Mertgagor, and
any such subsequent assignment shall be subject io the rights
of the Mortgagee under this Mortgage. Mortgagos further
agrees to execute and deliver such assignments of ‘subleases
or assignments of land purchase contracts as Mortgagse may
from time to time request. Upon the occurrence of an :vent
of Default (1) the Mortgagor agrees, upon demand, to deliver
to the Mortgagee all subleases, land purchase contracts and
other agreements for the ownership or occupancy of any part
of the Mortgaged Property, with such additional assignments
thareof as the Mortgagee may request and agrees that the
Mortgagee may assume the management of the Mortgaged Property
and collact the rents and other income therefrom, applying
the same upon the Liabilities in the manner provided in the
Guaranty, and (2) the Mortgagor hereby authorizes and directs
all tenants, purchasers or other persons occupying or other~
wise acquiring any interest in any part of the Mortgaged

a.
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Property to pay all rents and other income due under said
subleases and agreements to the Mortgagee upon request of the
Mortgagee. Mortgagor hereby appoints Mortgagee as its true
and lawful attorney in fact to manage said property and
collect the rents and other income, with full power to bring
suit for collection of said rents and pcsasession of said
property, giving and granting unto said Mortgagee and unto
its agent or attorney full power and autherity to deo and
perform all and aevery act and thing whatscever requisite and
necessary to be done in the protection of the sacurity hereby
conveyed; provided, however, that (i) this power of attorney
and assignment of rents shall not be construed as an obliga-
tion upon said Mortgagee to make or cause to be made any
repairs that may be needful or necessary and (ii) Mortgagee
agreed that until such Event of Default and after any with-
drawal thereof, as aforesaid, Mortgagee shall permit Mort-
gagor to burform the aforementioned management responsibil-
ities. Upor Mortgagee's receipt of such rents and other
income of sald Mortgaged Property, at Mortgagee's option, it
may pay: (1) reessnable charges for coellection hereunder,
costs of necessary repairs and other costs requisite and
necessary during tlie continuance of this power of attorney
and assignment of rerncty, (2) general and special taxes,
insurance premiums, anu (2) the balance of such rents and
other income pursuant to the provisions of the Guaranty.

This power of attorney and assignment of rents shall be
irrevocable until this Mort<aacae shall have been satisfied and
raeleased of record and the reluzsing of this Mortgage shall
act as a revocation of this power of attorney and assignment
of rents. Mortgagee shall have ard hereby expressly reserves
the right and privilege (but assumas no obligation) to
demand, collect, sue for, receive and cesover all rents,
profits, revenues, royalties, bonuses, rights and benefits
under any and all oil, gas, or mineral lcaies of the Mort-
gaged Property, or any part thereof, now existing or here-
after made, and apply the same in accordance with the provi-
sions of the Guaranty.

Nothing herein contained shall be constivad as
constituting the Mortgagee a mortgagee-in-possessica in the
absence of the taking of actual possession of the Mortgaged
Property by the Mortgagee. Nothing contained in this [ort-
gage shall be construed as imposing on Mortgagee any of the
obligations of the sublessor under any sublease of the Mort-
gaged Property in the absence of an explicit assumption
thereof by Mortgagee. In the exercise of the powers herein
granted the Mortgagee, except as provided in the Guaranty, no
liability shall be asserted or enforced againat the Mortga-
gee, all such liability being expressly waived and released
by Mortgagor.

TO HAVE AND TO HOLD the Mortgaged Property, proper=-
ties, rights and privileges hereby conveyed or assigned, or
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intended so to be, unto Mortgagee, its baneficlaries, succes-
sors and assigns, forever for the uses and purposes herein
set forth, Mortgagor heraeby .eleases and waives all rights
under and by virtue of the Homestead Exemption Laws, if any,
of the State of [llinols and Mortgagor hereby covenants,
represents and warrante that, at the time of the ensealing
and delivery ¢f these presents, Mortgagor is in lawful
possession of the Mortgaged Property by virtue of the Lease
and hae a ¢good and perfect leasshold estate for the full

term theveof, subject only to the full fee simple interast

of the fee owner thereof, to the extent set forth in the
Lease, and that Mortgagor has full power und lawful authority
to sell, assign, convey and mortgage the Mortgaged Property,
and that the title to the Mortgaged Property deacribed in
Exhioit A attached hereto is free and clear of encumbrances,
except as deacribed on Exhibit B sttached hereto and made a
part haraaf, and that, except for the encumbrances set forth
on Exhibii B, Mortgagor will foraver defend the same against

all lawful <jaims.

1t 14 acreed and understood by the parties hereto
that:

1. The Liatilities of the Mortgagor are to be
secured by other mortvaves and deeds of trust on other real
estate in other countier and states. Each and.all of said
mortgages and deeds of trusc are intended to and shall
constitute security for tho Liabilities of the Mortgagor
without allocation.

2. Any part of the security herein described,
and any security described in any cther mortgage or other
instrument now or hereafter given to secure the Liabilities,
may be releassd before or after default Ly the Mortgagor
without affecting the lien hereof on the remainder.

3. The Mortgagor for itself and als) who may claim
through or under it waives any and all right 'to have the
property and estates comprising the Mortgaged Propyrty
marshalled upon any foreclosure of the lien hereci, 2r to
have the Mortgaged Property hereunder and the propurcy
covered by any other mortgage or deed of trust securing the
Liabilities of the Mortgagor marshalled upen any foreclusure
of any of said mortgages or deeds of trust, and agrees that
any court having jurisdiction to foreclose such lien may
order the Mortgaged Property sold as an antirety,

4, Upon the occurrence of an Event of Default
heareunder the Mortgagee has, among other things, the right to
foreclose on the Mortgaged Property and dispose of the same.
The Mortgagee's deed or other instrument of conveyance,
transfer or release (which may be in the name of the Mort-
gagee or as attorney for the Mortgagor, and the Mortgagee is

66082528
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hereby irrevocably appointed attorney for the Mortgagor)
shall be effective to convey and transfer to the grantee an
indefeasible title to the property covered theraby, dis-
charges of all rights of redemption by the Mortgagor or any
person claiming under it, and to bar forever all claims by
the Mortgagor or the Mortgagee to the property covered
thereby and no grantee from the Mortgagee shall be under any
duty to inguire as to the authority of the Mortgagee to
execute the same, or to see to the application of the pur-
c¢hase money.

SECTION 1. DEFINITIONS.

Capitalized terms used in this Mortgage and not
definez herein shall have the meaning provided therefor in
the Guarenty., The following terms shall have the following
meanings fec_all purposes ¢f this Mortgage:

"Cefault" shall mean any svent which would consti-
tute an Event ¢f Tofault if any requirement in connection
therewith for the ¢iving of notice, or the lapse of time, or
the happening of aihy further condition, event or action had
been satisfied.

"Damand Rate" neans the dafault rate as defined
in the Guaranty.

"Event of Default' weans the svents specified in
Section 4.1 hereof,

"Loan Agreements' means, zollectively, the Venango
Loan Agreement, the South Shore Loan lLigrdement and the CMW
Loan Agreemant,

"Mortgage" means this Mortgage, eithar as originally
executed or as the same may from time to time e supplemented,
modified or amended by any supplemental mortgaye 2r indenture
entered into pursuant to any ¢f the provisions herrof.

"Notes" means the notes dated April 24, 1947 from
Venango, South Shore and CMW to each of the Lenders in the
aggregats original principal amount of $§115,000,000.00,
either as originally executed or as the same may from time to
time be extended or modified.

"Ownership, " however expressed herein, of any item
mortgaged or pledged hereunder shall be construed to mean and
include all realty or equipment leased or used on any basis
whatever, it being the express intent of the Mortgagor to
create a valid security interest in all its assets whether g

leased, owned in fee simple or otherwise possessed by right
or by law.
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“"Permitted Exceptions” are those matters to which
title to the Land may be subjected as may be specifically set
forth on Exhibit B hereto.

SECTION 2, GENERAL COVENANTS AND WARRANTIES.

The Mortgagor covenants, warrants and agrees as
follows:

2.1. Incorporation of Cuaranty. Each and all of
the terms, provisions, restrictions, covenants and agreements
set forth in the Cuaranty, and in each and every supplement
thzrato or amendment thereof which may at any time or from
time %o time be executed and delivered by the parties thereto
or their successors and assigns, are incorporated herein by
referercs to the same extent as though each and all of said
terms, provisions, restrictions, covenants and agreements
were fully pat out herein and as though any amendment or
supplement vt -the Guaranty were fully set out in an amendment
or supplement to) this Mortgage; and the Mortgagor does hereby
covenant and agrre well and truly to abide by, perform and be
governed and restrictead by each and all of the matters
provided for by the Cuaranty and so incorporated herein to
the same extent and witnh the same force and effect as if each
and all of said terms, preovisions, restrictions, covenants
and agreements so incorpursted herein by reference were set
out and repeated herein at length. Without limiting the
foregoing, the Mortgagor covenunts and agrees to pay all
taxes, assesgments and governmarcal charges or levies imposed
upon this Mortgage or any indebterirsss secured hereby.

2.2, OQwnership ¢f Mortgaged iroperty. The Mort-
gagor covenants and warrants that it lias good and marketable
title to the Mortgaged Property, free aii tlear of all liens,
charges and encumbrances whatever except thiose sat forth on
Exhibit B hereto, and the Mortgagor has full right, power and
authority to cenvey, transfer and mortgage the same to the
Mortgagee for the uses and purposes in this Mortgaje set
forth; and the Mortgagor will warrant and defend tiin title to
the Mortgaged Property against all claims and demaa<s whatso-

avar.

2.3, Further Assurances, The Mortgagor will,
at its own expense, do, execute, acknowledge and deliver
all and every further act, deed, c¢onveyance, transfer and
assurance necessary or proper for the better assuring,
conveying, aasigning and confirming unto the Mortgagee all
of the Mortgaged Property, or property intended so to be,
whether now owned or hereafter acquired.

2.4, Payment of Liabilities., The Mortgagor will
duly and punctually pay the Liabilities secured heraby

according to_the terms of the Cuaranty.
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2.5, Insurance. Mortgagor shall, at its sole coat
and expense, obtain for, deliver to, assign and maintain for
. the benefit of Mortgagee, until the Liabilities are paid in

full, insurance policies as specified in the Guaranty. In
the event of a casualty loss, the net insurance proceeds
froT such insurance policies shall be paid and applied aa
follows:

(a) So long as no Event of Default or Default
has occurred, Mortgagor hereby directs all insurers under
such insurance policies to pay all proceeds of insurance
diractly to Mortgagee, for iteelf and for the benefit of the
Londars. Mortgagee shall make such insurance procesds
svailzhle to Mortgagor so that Mortgagor may restore or
rebuild-the damaged or dastroyed portion of the Mortgaged
Property ~provided, however, such proceeds shall be disbursed
to Mortgeger in the manner and under the conditions that
Mortgagee may require,

{b) (Alxrer the occurrence and during the continuance
of an Event of Defsult or Default, Mortgagor hereby directs
all insurers under such insurance policies to pay all proceeds
of insurance directly to Mortgagee to be applied on account
of the Liabilities,

2.6. Advances. (It the Mortgagor shall fail to
comply with the covenants cortained herein, or in any of the
Loan Agreements or the Guaraniy, with respect to the procur-
ing of insurance, the payment ¢ taxes, assessments anhd other
charges, or the Keeping of the Mcrigaged Property (n repair
and free of other liens, the Movtgsjee may make advances to
perform the same; and the Mortgagor ajrees to repay all sums
so advanced upon demand with interest af the Demand Rate as
provided in the Guaranty; and all sums sa sdvanced, with
interest, shall be secured hereby, but no siuch advance shall
be deemed to relieve the Mortgagor from any deifault heraunder.

2.7. Recordation. The Mortgagor will, at its own
axpense, cause this Mortgage, all supplements herecs,  and any
financing statements and continuation statements requived by
law, including the Uniform Commercial Code, in respesct
thereof at all times to be kept recorded by law in order
to fully preserve and protect the rights of the Mortgagee
hereunder, and will furnish to the Mortgagee promptly after
the execution and delivery of this Mortgage and of each
supplement an opinion of counsel stating that in the opinion
of such counsel this Mortgage or such supplement, as the case
may be, has been properly recorded or filad for record so as
to make effective of racord the lien intended to be created

hereby.

2.8. After-Acquired Property. Any and all prop-

erty hereafter acquired which is of the kind or nature §
Lo
Qo
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described in the granting clauses on pages 2, 3 and 4 hereof
and is or is intended to become a part thereof, shall ipso
facto, and without any further c¢onveyance, assighment or

act on the part of the Mortgagor or the Mortgages become and
be subject to the lien of this Mortgage as fully and com-
pletely as though specifically described herein; but never-
theless the Mortgagoer shall from time to time, if reqguested
by the Mortgagee, execute and deliver any and all such
further assurances, conveyances and astignments thereof as
the Mortgagee may reasonably require for the purpose of
expressly and specifically subjecting to the lien of this
Mortgage any and all such property.

2.9, Required Notices., Mortgagor shall notify
Mortgsgee promptly of the receipt of any notice of default
from any subtenant leasing all or any portion of the Mort-
gaged Preporty or from the landlord under the Lease.

2.)0. Acquisition of Fee Interest. Mortgagor
covenants and agrees that in the event Mortgagor acquires
the fee interest in the Mortgaged Property, either pursuant
to the terms of the Lease or otherwise, this Mortgage shall
continue in full furce and effect against the Mortgaged
Property until its release of record, and this Mortgage shall
become and remain a valic first fee mortgage lien on the
Mortgaged Property.

2.11 Lease Covenarts, Representations and
Warranties. Mortgagor hereby rovenants, represents and
warrants that as of the date heraof and at all times during
the term hereof: (a) the Lease iz 1 valid and subsisting
demise of the premises which it demise= for the full term
thereof; (b) there are no existing delaults under the Lease
on the part of any person or persons obligatad to act or
refrain from acting; (¢) there are no assignaments of the
Lease; (d) the landlord under the Lease hae gcod right to
demise the premises therein demised; (e) the Lsase is in full
force and effect without any condition pending which would by
the passage of time ripen into a default; and (£} <‘hare have
been no amendments to the Lease.

2.12, Lease and Subleases affecting the Morigaged

Property. Mortgagor agrees to faithfully perform all of its

obligations under the Lease, all future leases, subleases and

all other agreements relative to the occupancy of the Mortgaged

Property at any time assigned to Mortgagee by saparate

instrument as additional security, and to refrain from any

action or inaction which would result in the termination of

the Lease, or of any such other leases, subleases or agree-

ments, or in the diminution of the value thereof, or of the

rents or revenues due thereunder. Mortgagor further agrees

that any further sublease of the Mortgaged Property made

after the date of recording of this Mortgage shall contain a g§
&
-
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covenant to the effect that such sublessee shall, at Mortgagee's
option, agree to attorn to Movtgagee as sublessor and, upon
demand, to pay rent to Mortgagee. Mortgagor shall not,
without the prior written approval of Mortgagee in each
instance, (i) make or enter into any sublease of all or any
part of the Mortgaged Property; (ii) change, amend, modify

or assign in any manner whatsoever the Lease or any sublaase;
(1ii) terminate or cancel, surrender or accept a surrender
of, the Lease, any sublease, or any leasehold estate in any
manner whatsoever; or (iv) receive, collect, accept or permit
the receipt, collection or acceptance of any prepayment of
rent or other charges under any sublease for more than one
morich, except that Mortgagor may, at the execution of a
sublrase, accept any rent security deposits,

SECTIOM 2. POSSESSION, USE AND RELEASE OF PROPERTY.

5.4, Mortgagor's Right of Possession. Provided ne
Event of Defsuit has occurred and is continuing, the Mort-
gagor shall be permitted to remain in full possession, enjoy-
ment and control of the Mortgaged Property subject always to
the observance and pe:formance of the terms of this Mortgage,
the Loan Agreements 2.d the Guaranty.

3.2. Release ~f Mortgaged Property -- Mortgagee
Consent. In addition to relwises pursuant to Ssction 3.3
herecf, the Mortgagor may sall. convey an interest in or
otherwise dispose of any Mortgrved Property then subject to
the lien of this Mortgage or ary /mortgage supplement hereto,
and the Mortgagee shall release ¢hs.same from the lien
hereof, to the extent and on the tarms and upon compliance

with the conditions provided for iu any-written consent given
thereto at any time or from time to time by the Mortgagee at
its discretion.

3.3, Eminent Domain. Mortgagor liaruby assigns to
Mortgagee, as additional security, all awards ol damage
resulting from condemnation proceedings or the trxing of or
injury to the Mortgaged Property for public use, ard Mortgagor
agrees that the proceeds of all such awards shall Le naid and
applied as follows:

(a) So long as no Event of Default or Default
has occurred, Mor.gager shall, at its option, either
(1) deliver proceeds of any condemnation award or claim in
favor of Mortgagor to Mortgagee to be held as cash collateral
for Mortgagor's obligations under this Mortgage, or (ii) use
such condemnation proceeds to replace the taken property with
comparable property, facilities or productive capacity,
whather at the same or different location. In the event
condemnation proceeds received by Mortgagor are made available
for replacement construction, such proceeds shall be disbursed

. 3
' ;
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in the manner and under the conditions that Mortgagee may
require.

(b) After the occurrence and during the continu-
ance of an Event of Default or Default, all such condemnation
proceeds shall be paid over to Mortgagee to be applied on
account of the Liabilities.

SECTION 4. DEFAULTS AND REMEDIES THEREFOR.

4.1. Event of Default, The Mortgagor acknowledges
and agraes that each and all of the terms and provisions of
the Loan Agreements and the Guaranty have been and are
incesporated into this Mortgage by reference to the same
extent-as though fully set out herein and that the term
“"Event of Default" wherever used in this Mortgage shall mean
the occurcance of either of the following: (a) the occurrence
of a default. under the Guaranty; or (b) the failure of the
Mortgagor t5 comply with any covenant, agreement or warranty
contained i this Mortgage, or any other mortgage or deed of
trust from time <o time entered into by the Mortgagor for the
benafit of the Mortgagee, within 30 days after such failure
has occurved (it baing understood that such 30-day grace
period shall apply only to any such failure of the Mertgagor
to comply with any covanant, agreement or warranty hereunder).

4.2. Remedies, ‘when any Event of Default has
occurred, the Mortgagee may euarcise any one or more or all,
and in any order, of the remedias hereinafter set forth, it
being expressly understood that. rs remedy herein conferred is
intended to be exclusive of any othar remedy or remedies; but
each and every remedy shall be cumviative and shall be in
addition to avery other remedy given lierein or now or here-
after existing at law or in equity or by statute;

(a) The Mortgagee may, by notice in writing to the
Mortgagor declare the entire unpaid balance of the Liabilities
to be immediately due and payable; and thereupon all such
unpaid balance, together with all accrued inter¢st thereon
and premium, if any, shall be and bacome immediasteil due and
payable,

(b) The Mortgagee personally or by agent or
attorneys may enter into and take possession of all or any
part of the Mortgaged Property, and may forthwith use,
operate and manage the Mortgaged Property, collect the
earnings and income therefrom, pay all principal charges
including taxes and assessments levied thereon and operating
and maintenance expenses and all disbursements and liabili-
ties of the Mortgagor hereunder and apply the net proceeds
arising from any such operation of the Mortgaged Property as
provided in Section 4.3 hereof in respect of the proceeds of
a sale of the Mortgaged Property.

3
:

-

'
t




UNOFFICIAL COPY,

(¢) The Mortgagee may, if at the time such action
may be lawful and always subject to compliance with any
mandatory legal requirements, either with or without taking
possession and either before or after taking possesaion and
without instituting any legal proceedings whatscever and
having first given notice of such sale by registered mail to
the Mortgagor once at least 20 days prior to the date of such
sale, and any other notice which may be regquired by law, sell
and dispose of said Mortgaged Property or any part thereof
at public auction or private sale t¢ the highest bidder,
which may be the Mortgagee, in one lot as an entirety or in
separate lots (the Mortgagor for itself and for all who may
cl<inh by, through or under it hereby expressly waiving and
relencing all rights to have the property covered by the
lien ©f this Mortgage marshalled), and either for caseh or
on cresit and on such terms as the Mortgagee may determine
and at any nlace (whether or not it be the location of the
Mortgaged Property or any part thereof) designatead in the
notice above yeferred to. Any such sale or sales may be
adjourned from ¢ime to time by announcement at the time and
place appointed for such sale or sales or for any such
adjourned sale or salsa, without further published notice.

(d) The Moitgavee may proceed to protect and
enforce its rights by a suit or suits in equity or at law,
or for the specific perfoermaiice of any covenant or agreement
contained herein or in the aid of the execution of any power
herein granted, or for the fcruclosure of this Mortgage, or
for this enforcament of any othes appropriate legal or
equitable remedy. Upon the bringiny of any suit to foreclose
this Mortgage or to enforce any othar remady available
hereunder, the plaintiff shall be enticisd s a matter of
right, without notice and without giving oond to the Morte
gagor or anyone claiming under, by or through it, and without
regard to the solvency or insolvency of tha liortgagor or the
then value of the premises, to have a receivir appointed of
all the Mortgaged Property and of the earninys income, rents,
issues, profits and proceeds thereof, with such pover as the
court making such appointment shall confer, and thae Mortgagor
does hereby irrevocably consent to such appointment.

(e) In case of any sale of the Mortgaged Proparty,
or of any part thereof, pursuant to any judgment or decree of
any court or otherwise in connection with tha enforcement of
any of the terms of this Mortgage, the Liabilities if not
praviously due, shall at once become and be immediately due
and payable; also in the case of any such sale, the Mortgagee
may bid and become the purchaser, and the purchaser or pur=
chasers, for the purpose of making settlement for or payment
of the purchase price, shall be entitled te turn in and use
the Notes and any claims for interest and premium matured and
unpald thereon, in order that there may be credited as paid
on the purchase price the same appartionable and applicable
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to the Notes including principal and interest and premium
thereof, out of the net proceeds of such sale after allowing
for the proportion of the total purchase price required to be
paid in cash. If at any foreclosure proceeding the Mortgaged
Property shall be sold for a sum less than the total amount
of indebtedness for which judgment is therein given, the
judgment crediteor shall be entitled to the entry of a defi~
ciency decree against the Mortgagor and against the property
of the Mortgagor for the amount of such deficiency.

{(£) The Mortgagee shall have any and all rights
and remedies (including, without limitation, extrajudicial
powar of sale) provided to a secured party by the Uniform
Comnarcial Code with respect to any and all parts of the
Mortgraed Property which are and which are deemed to be
governasi- by the Uniform Commercial Code. Without limiting
the genscality of the foregoing, the Mortgagee shall, with
respect to any part of the Mortgaged Preperty constituting
property of tne type in respect of which realization on a
lien or security interest granted therein is governed by the
Uniform Commer¢iu) Code, have all the rights, options and
remedies of a seiurzd party under the Uniform Commercial
Code, including, w.thout limitation, the right to the posses-
sion of any such propetty, or any part thereof, and the right
to entar without legalprucess any premises where any notifi-
cation shall be met by meiling written netice to the Mort-
gagor at its address set forth herein at least 10 days prior
to the sale or other event [o¢ which such notice is required.

(g) Mortgagee may, in-its sole discretion, (i)
exchange, enforce, waive or releasa any portion of the
Mortgaged Property, any mortgages <i deads of trust in favor
of Lenders, or Mortgagee on behalf of Leaders relating to any
portion of the Mortgaged Property and anv-other security for
the Liabilities; (ii) apply the Mortgaged Preoperty or secur-
ity and direct the order or manner of sale ‘hareof as Mort-
gagee may, from time to time, determine; ana (iil) settle,
compromise, collect, foreclose upon or otherwise liquidate
any pertion of the Mortgaged Proparty or security ir any
manner or order following the occurrence of an Eveut cf
Default, without affecting or impairing Mortgagee's right to
take any other further action with respact te any of tha
Mortgaged Property or security or any part thereof.

4.3. Application of Proceeds. The purchase money
proceeds and/or avails of any sale of the Mortgaged Property,
or any part thereof and the proceeds and the avails of any
remedy hersunder shall be paid to and applied as follows:

{(a) first, to the payment of costs and expenses
of foreclosure or suit, if any, and of such sale, and of all
proper expenses, liability and advances incurred or made
hereunder by the Mortgagee, including, but not limited to,
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all court costs, attorneys' and paralegals' fees and expenses,
appraiser's fees, advertising costs, notice expenses, expen=-
ditures for documentary and expert evidence, stenographer's
charges, publication costs and costs (which may be estimated
as to items to be expended after entry of the decree) of
procuring all abstracts of title, title searches and examina-
tions, title guarantees, title insurance policies, Torrens
certificates and similar data with respect to title which
Mortgagee may deem necessary, and of all taxes, assessments
or liens superior to the lien of this Mortgage except any
taxes, assessments or other superior lien subject to which
said sale may have been made;

(b) secend, to the amount then owing or unpaid
on the fLiabilities for principal, premium, if any, and
intereet: and in case such proceeds shall be insufficient
to pay in full the whole amount so due, owing or unpaid upen
the Liabililyes, then ratably according to the aggregate of
such princiral and the accrued and unpaid interest and
premium, if any, with applicatien on Mortgagor's obligations
under the Guarancy to be made, first, to unpaid interest
thereon, second, to unpaid premium, if any, thereon, third,
to the unpaid princizal thereof, and fourth, to all other

sums owing thereon; and

(¢) third, to trhe nayment of the surplus, if any,
to the Mortgagor, ite succes«s~rs and assigns, or to whomso-
ever may be lawfully entitled ¢o receive the same,

4.4, Waiver of Extensicr, Appraisement and Stay
Laws. The Mortgagor covenants that. upon the occurrence of
an Event of Default and the acceleration of the Liabilities
pursuant to Section 4.1 and to the exuant that such rights
may then be lawfully waived, it will not ot any time there-
after insist upon or plead, or in any manrer whatever claim
or take any benefit or advantage of, any stiy or extension
law now or at any time hereafter in force, or :claim, take or
inaist upon any benefit or advantage of or from any law now
or hereafter in force providing for the valuation sy appraise-
ment of the Mortgaged Property or any part theraeof piior to
any sale or sales thereof to be made pursuant to any provi-
sion herein contained, or to the decree, judgment or oruesr of
any court of competent jurisdiction or, aftesr confirmation of
any such sale or sales claim or exercise any right under any
statute now or hereafter made or enacted by any state or
otherwise to redeem the property so sold or any part thereof,
and hereby expressly waives for itself and on behalf of each gg
and every person, except decree or judgment creditors of the
Mortgagor acquiring any interest in or title to the Mortgaged QN
Property or any part thereof, subsequent to the date of this
Mortgage, all benefit and advantage of any such law or laws §§
which would otherwise be available to any such person in )
connection with the enforcement of any of the Mortgagea's y.

=]l5=
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remadies hereunder; and covenants that it will not in connec-
tion with any such enforcement proceedings invoke or utilize
any such law or laws or otherwise hinder, delay or impede the
execution of any power herein granted and delegatad to the
Mortgagee but will suffer and permit the exacution of every
such power as though no such law or laws had been made or
enacted. The Mortgagor waives any and all right to have

the property and estates comprising the Mortgaged Property
marshulled upon any foreclosure ¢of the lien herecf and the
Mortgaged Property may be sold as an entirety or in parcels,
at the same or different times, in such order as the Mort-

gagee may elect,

Any sale, whether under any power of sale hereby
given-or by virtue of judicial proceedings, shall operate to
divest all right, title, interest, claim and demand whatso-
ever, ‘eiraar at law or in equity, of the Mortgagor in and to
the propecvty soeld and shall be & perpetual bar, both at law
and in aquity, against the Mortgager, its successors and
assigns, and against any and all persens claiming the prop-
erty sold or anv rart thereof under, by or through the
Mortgager, its succ-asors or assigns,

4.5, Effect of Discontinuance of Proceedings. In
case the Mortgagee shatl have proceeded to enforce any right
under this Mortgage by fcreclosure, sale, entry or otherwise,
and such proceesdings shall nave been discontinued or abandoned
for any reason or shall havs kasn determined adversely, then

and in every such case the Morigagor and the Mortgages shall
be restored to their former positisn and rights hereunder
with respact to the property subject to the lien of this
Mortgage.

4.6, Delay or Omission Net a 'Yaiver. No delay or
omission of the Mortgagee to exercise any cight or power
arising from any Dafault on the part of the ortgagor shall
exhauat or impair any such right or power ol prsvent its
exercise during the continuance of such Defauit., ~No waiver
by the Mortgagee of any such Default, whether such waiver be
full or partial, shall extend to or be taken to affe-tc any
subseqguent Default, or to impair the rights resultiny there-
from, except as may be otherwise provided herein. No-xemedy
hereunder is intended to be exclusive of any other ramedy
but each and every remedy shall be cumulative and in addition
to any and every other remady given hereunder or otherwise
existing, Nor shall the giving, taking or enforcement of
any other or additional security, collateral or guaranty for
the payment of the indebtedness secured under this Mortgage
operate to prejudice, waive or affect the security of this
Mortgage or any rights, powers or remedias hersunder; nor
shall the Mortgages be required to first look to, enforce
or exhaust such other or additional security, collateral or
auaranties,

+
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4.7. No Merger. In the svent of a foreclosure of
this Mortgage or any other mortgage or deed of trust securing
the Liabilities, the Liabilities then due the Mortgagee shall
not be merged into any decree of foreclosure entered by the
court, and Mortgagee may concurrently or subsequently seek
to foreclose one or more mortgages or deeds of trust which
also secure said Liabilities.

SECTION 5, MISCELLANEQUS.,

5.1. Successors and Assigns. Whenever any of the
parties hereto is referred to, such reference ahall be deemed
vo irclude the successors and assigns of such party; and all
the zovenants, promises and agreements in this Mortgage con-
tajned ov or on behalf of the Mortgagor, or by or on behalf
of the Mortgagee, shall bind and inure to the benefit of the
respective’ successors and assigns of such parties whether so
expressed or not,

5.2. (Saverability. The provisions of this Mort-
gage are severable and if any clause or provision shall be
held invalid and urenforceable in whola or in part in any
jurisdiction, then such invalidity or unenforceability shall
affect only such clause or provision, or part thereof, in
such jurisdiction, and &hall not in any manner affect such
clause or provision in any sther jurisdiction or any other
clause or provision of this Mortgage in any jurisdiction,

5.3, Addresses for lotices and Demands. All
communications provided for hereip shall be in writing and
shall be deamed to have been given /unless otherwise required
by the specific provisions hereof in rzgvect of any matter)
when delivered perasonally or when depcaivaed in the United
States mall, registersd or certified, porcnge prepaid,
addressed as set forth in the Guaranty foi ustices and
demands, or as to either party at such othes address as such
party may designate by notice duly given in ascordance with
this Section to the other party. '

5.4, Headings and Table of Contents. Tlie headings
of the sections of this Mortgage and the table of cecnienta
are insertad for purposes of convenience only and shail ot
be construad to affect the meaning or construction of any of
the provisions hereof.

5.5. Release of Mortgage. The Mortgagee shall
release this Mortgage and the lien hereof by proper instru-
ment or instruments uponh presentation of satisfactory evid-
ence that all Liabilities have been fully paid or discharged.

.6, Counterparts. This Mortgage may be executed,
acknowledged and delivered in any number of counterparts,
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each of such counterparts constituting an original but all
together only one Mortgage.

5.7. Governing Law, Mortgagor agrees that this
Mortgage is to be construed, governed and enforced in accor-
dance with the laws of the State of Illinois. Wheraver
possible, each provision of this Mortgage shall be interpreted
in such manner as to be effective and valid under applicable
law, but if any provision of this Mortgage shall be prohibited
by or become invalid under applicable law, such provision
shall be inaffective to the extent of such prohibition or
invalidity, without invalidating the remainder of such
provision or the remaining provisions of this Mortgage.

5.8, Interpretation with Other Documents. Note
withsterding anything in thia Mortgage to the contrary, in
the event ¢of a conflict or inconsistency between the Mortgage
and the Cuarenty, the provisions of the Guaranty shall
govern,

IN WITNESS WHEREOF, the Mortgagor has caused this
Mortgage to be executed in its behalf, all as of the day and
year first above wrilten,

INDIANA AND KENSINGTON RAILROAD
COMPANY, a Delaware corporation

astanes SOAP %}/

Co%) lts: SGécretary

I
4

“ Chief Executive
o Officer

b ]
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. * .
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STATE OF ILLINOIS
COUNTY OF COOK

Ss

)
)
}

I, Notary Publi¢ in and for the
County and Statesdforesald, do hereby certify that John A.
Darling and Richard Demarest Yant, personally known to me
as Chairman of the Board/Chief Executive Officer and Secretary,
respectively, of Indiana and Kensington Railroad Company, a
Delaware corporation, and personally known to me to be the
sams parsons whose names are subscribed to the foregoing
instrumant, appeared before me this day in person and sev-
erally ssknowledged that they, being thereunto duly author-
ized, siared and delivered the said instrument as the free
and voluntayy act of said corporation and as their own free

-

and voluntary act, for the uses and purposes therein set
forph.

under my hand and notarial seal thisChﬂl day
of . 1987,

: ‘ ' ‘ i1
Ad KA AWINFIS L 20V B
oOfFicrablde
ELIZABETH WILLIAMS

§ + NotaryeRublia «ate o4 Biinols.
My Tommission Explras fuly 8, 191

(SEAL)

Commission expires: 7// [ﬂ/c“ y

(

This document was After recoraing, thias document
prepared by: should be returnsd to:

James L. Marovitz David Hunter

Sidley & Austin State Title Servicas

One First National Plaza Suite 300, Capitol l'ack
Chicago, Illinois 60603 1J27 B Street

Lincoln, Nebraska 68508

-19.
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EXHIBIT A
LEGAL DESCRIPTION OF REAL PROPERTY

All of the remaining right-of-way and property of that line of rallresd krown
as the Kensington and Eastern Railroad Company, that extends in s general
southeasterly direction on, ovet and across portions of COOK COUNTY, ILLINOIS,
sald right-of-way varying in width and irreqular in shape includes any and all
trackage, buildings, fences, culverts, bridges and trestles, as well as all
other {morovements and fixtures whather or not situated thereon, and is
descri'xd as follows: Begin at the intersection of the Bast line of the
vight-of-weyv of the Illinois Central Gulf Railroad Company's "Chicage, Illinois
to Champaiar, Illinois® line and the South line of 115th Strast, Chicago,
Illinois (galZ South line being the nocthermmat line of the property of the
Kensington and t22tarn Rallroad Company), st Railvoad Mile Post KeB=0 (vieinity
*Chicago tn Champiiyn® Mile Post 14,51), and tun southeasterly a distance of
6.1 miles across Gections 22 and 27 (Nerth of the Indlan Boundary line),
Sectinng 22 and 27 (SGuth-of the Indian Boundary line), and Sections 26, 3% and

36, T I7 N, R 14 E Thid poincipal Meridian; Section 31, T 37 N, R 15 E; and,
Sections 6 and 5, T 36 N, R 13 E; to the common *Cook County, Illinois~Lake

County, Indiana® county/stacs jine at Mile Post Ril-§.3l,

All of the above referenced propei'ty conveyed {s for reference generally
indicated by "RR RMW® or hatch macks or the maps "Sheets 1 through 7° inclusive

attached hereto.

660B2SLN
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EXHIBIT B
PERMITTED EXCEPTIONS

Those title exceptions listed on the title commit-
ment no. 60-666572 dated April 28, 1987, issued by American
Title Insurance Company for the property described on
Exhibit A hereof.




- UNOFFICIAL COPY

A
in
o
V3
&
Q)




" oo NOFFICIAL COPYs «

EXHIBIT C
ACREEMENT

Agresment Relating to Construction and Operation of a Railroad
from Kensington to the Illinois State Line Opposite Hammond,
Indiana, dated October 18, 1904, by and between the Illinois
Central Railroad Company, the Kensington and Eastern Railroad
Company, the Indiana and Kensington Railroad Company and The
Chicago Lake Shore and South Bend Railroad Company.

<
. DEPT=01 RECORDING $39 .40
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