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FIRST MORTGAGE AND SECURITY AGREEMENT ﬁaq

THIS FIRST MORTGAGE AND SECURITY AGREEMENT
("Mortgage") dated as of April 24, 1987, made by CHICAGO
SOUTH SHORE AND SOUTH BEND RAILRQAD, an Indiana corporation
("Mortgagor"), having its principal office at North Carroll
Avenue, Michigan City, Indiana 46360, in favor of CITICORP
INDUSTRIAL CREDIT, INC., having an cffice at 200 South Wacker
Drive, Chicago, Illinois 60606, individually and in its
szparate capacity as agent ("Mortgagee") for the "Lenders"
that are, or may from time to time be, parties to that
certain Credit Agreement (the "Credit Agreement"), of even
date lherewith, among Mortgagor, Mortgagee and the Lenders,

WITNEGSSETH:

WHEREAS, pursuant to the Credit Ag¢greement, Mort-
gagor has execnted those cgertain "Term Notes" (as defined in
the Credit Agre¢emsnt) of even date herewith, in the aggregate
principal amount of Seventeen Million and Ne¢/100 Dollars
($17,000,000.00), pavable to the order of each of the Lenders;

and

WHEREAS, the Term Notes shall mature no later than
April 30, 1998, and shall-bsar interest at the rates specified

in the Credit Agreement;

WHEREAS, the Lenders lkave further required that
Mortgagor execute and deliver this-Mortgage to Mortgagee, as
a condition, among others, to their execution and delivery
of the Credit Agreement and in order-te secure the payment
and performance of (i) all of Mortgago:r's obligations and
liabilities hereunder and (ii) the "Obligations" (as defined
in the Credit Agreement), excepting from the-Obligations all
of Mortgagor's obligations, if any, arising'under the Guaranty,
Security and Subordination Agreement, of even ({ate herewith
{"Guaranty"), executed by Mortgagor, which evidences Mortgagor's
unconditional guarantee of certain obligations of/Yenango
River Corporation and Chicago, Missouri & Western Railway

This document was prepared by
and after recording should be
returned to:

James L. Marovitz

Sidley & Austin ‘
One First National FPlaza
Chicago, lllinois 60603
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Company (all such Obligations and liabilities being herein-
after referred to collectively as the "Liabilities"); and

WHEREAS, the Liabilities secured hereby shall not
exceed an aggregate principal amount, at any one time out-
standing of Twenty-Five Million and no/100 Dollars
($25,000,000.00), provided, that the foregoing limitation
shall apply only te the lien upon real property created by
this Mortgage, and it shall not in any manner limit, affect
or impair any grant of a security interest in any personal
property in favor of the Mortgagee, for the benefit of the
Lénders, under the provisions of the Credit Agreement or under
any-other security agreement at any time executed by Mort-

gagectr:

NOW, THEREFORE, in consideration of the premises
contained perein and to secure payment of the Liabilities and
in consideration of One Dollar ($1.00) in hand paid, receipt
whereof is hereby acknowledged, Mortgagor does hereby grant,
remigse, releazz “alien, convey, mortgage and warrant to
Mortgagee, its successors and assigns and grant a security
interast to Mortgagee, its successors and assigns, in and to
the following descriked real estate in Cook County, lllinois:

See Exhibit A attached hereto and by
this reference jmace a part hereof

which real estate (the "Land"), together with the property
and rights described in the nexi ) succeeding paragraphs are
herein called the "Mortgaged Prorerty:"

TOGETHER WITH all right, tit)e and interest, if
any, including any after acquired right  title and interest,
and including any right of use or occupan~y. which Mortgagor
may now have or hereafter acquire in and to-fa) any ease-
ments, rights of way, gores of land, or any lends occupied by
streets, alleys, passages, sewer rights, watcr courses, water
rights and powers, and public places adjoining said Land and
any other interests in property constituting appucriehances to
the Mortgaged Property; (b) all improvements, builcdings,
structures, tenements, hereditaments, gas, oill, minerals,
easements, fixtures and appurtenances of every nature-what-
soever located in or on, or attached to the Land or any
improvements thereon and all other rights and privileges
thereunto belonging or appertaining; (c) all apparatus,
machinery, equipment, and appliances (whether single units or
centrally controlled) of Mortgagor now or hereafter therein
or thereon used to supply heat, gas, air conditioning, water,
light, power, ventilaticn or refrigeration or to treat or
dispose of refuse or waste; (d) all screens, window shades,
blinds, wainscoating, storm doors and windows, floor cover-
ings, and awnings of Mertgagor; (e) all apparatus, machinery,
equipment and appliances of Mortgagor used or useful for or
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in connection with the maintenance and operation of said real
estate; (f) all items of furniture, furnishings, equipment,
and personal property of Mortgagor used or useful in the
operation of said real estate; and (g) all extensions, addi-
tions, improvements, betterments, renewals, substitutions and
replacements to or of any of the foregoing. It is mutually
agreed, intended, and declared, that all of the aforesaid
property owned by Mortgagor shall, so far as permitted by
law, be deemed to form a part and parcel of said real estate
and for the purpose of this Mortgage to be real estate and
covered by this Mortgage. It is also agreed that if any of
tha property herein mortgaged is of a nature so that a
security interest therein can be perfected under the Uniform
Commzvcial Code, this instrument shall constitute a security
agrecirent, fixture filing and financing statement, and Mort-
gagol uriees to execute, deliver and file or refile any
financing statement, continuation statement, or other instru-
ments Mortgugee may reguire from time to time to perfect or
renew such security interest under the Uniform Commercial
Code. To the rxlent permjtted by law, (i) all of the goods
described as fixtuies or as constituting fixtures within the
definition of Mortgaged Property are or are to become fixtures
on the Land; and (ii) this instrument, upon recording or
registration in the tex) estate records of the proper cffice,
shall constitute a "fix‘ure filing" within the meaning of
Sections 9-313 and $-402 Lf the Uniform Commercial Code.

TOGETHER WITH (1)} all the estate, right, title and
interest of Mortgagor of, in apa )to all judgments, insurance
proceeds, awards of damages and ‘se:tlements which may result
from any damage to the Mortgaged - Iroperty or any part thereof
or to any rights appurtenant thereto, c¢r which may result
from condemnation proceedings or the tik%ing of Mortgaged
Property or any part thereof under the pover of eminent
domain, and all proceeds of any sales or dispositions of the
Mortgaged Property or any part thereof; and (except as other-
wise provided herein or in the Credit Agreement) Mortgagee is
hereby authorized to collect and receive said awescds and
proceeds and to give proper receipts and acquittanzes there-
for, and, to apply the same as provided in the CrediT Agree-
ment, (ii) all contract rights, general intangibles, actions
and rights in actioen, including, without limitation, all
rights to insurance proceeds and unearned premiums arising
from or relating to damage to the Mortgaged Property and
(iii) all proceeds, products, replacements, additions, substi-
tutions, renewals and accessions of and to the Mortgaged
Property.

As additional security for the Liabilities secured
hereby, Mortgagor does hereby pledge and assign to Mortgagee
from and after the date hereof (including any period of
redemption), primarily and on a parity with said real estate,
and not secondarily, all the rents, issues and profits of the
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Mortgaged Property and all rents, issues, profits, revenues,
royalties, bonuses, rights and benefits due, payable or
accruing (including all deposits of money as advance rent,
for security or as earnest money or as down payment for the
purchase of all or any part of the Mortgaged Property) under
any and all present and future leases, contracts or other
agreements relative to the ownership or occupancy of all or
any portion of the Mortgaged Property and does hereby trans-
fer and assign to Mortgagee all such leases and agreements
(including all Mortgagor's rights under any contracts for the
sale of any portion of the Mortgaged Property). Mortgagee
hereby grants to Mortgagor the right to collect the rents and
sthar amounts due under such leases, contracts or other
agreements, until an "Event of Default" (as defined in the
Credii Agreement) provided that the existence of such right
shall rnot operate to subordinate this assignment to any
subseguent. assignment, in whole or in part, by Mortgagor, and
any such subsequent assignment shall be subject to the rights
of the Mortgagee under this Mortgage. Mortgagor further
agrees to exe-ute and deliver such assignments of leases or
assignments of ‘itapd purchase c¢ontracts as Mortgagee may from
time to time request. In the event of an Event of Default
under the Credit Agreement (1) the Mortgagor agrees, upon
demand, to deliver t¢ the Mortgagee all leases, land purchase
contracts and other agrzements for the ownership or occupancy
of any part of the Mertgaged Property, with such additional
assignments thereof as the Martgagee may request and agrees
that the Mortgagee may assunme the management of the Mortgaged
Property and collect the rents and other income therefrom,
applying the same upon the Liabilities in the manner provided
in the Credit Agreement, and (2) the Mortgagor hereby author-
izes and directs all tenants, purchasers or other persons
occupying or otherwise acquiring any-ipcerest in any part of
the Mortgaged Property to pay all rentg =nd other income due
under said leases and agreements to the loirtgagee upon
request of the Mortgagee., Mortgager hereby appoints Mertga-
gee as its true and lawful attorney in fact fo manage said
property and collect the rents and other income, with full
power to bring suit for collection of said rents apd posses-
sion of said property, giving and granting unto said Mortga-
gee and unto its agent or attorney full power and acthority
to do and perform all and every act and thing whatsoever
requisite and necessary to be done in the protection of the
security hereby conveyed; provided, however, that (i) this
power of attorney and assignment of rents s shall not be con-
strued as an obligation upon said Mortgagee to make or cause
to be made any repairs that may be needful or necessary and
{ii) Mortgagee agrees that until such Event of Default and
after any withdrawal therecf, as aforesaid, Mortgagee shall
permit Mortgagor to perform the aforementioned management
responsibilities. Upon Mortgagee's receipt of such rents and
other income of said Mortgaged Property, at Mortgagee's
option, it may pay: (1) reasonable charges for cecllection




UNOFFICIAL COPY -




UNOFFICIAL COPY

21948

hereunder, costs of necessary repairs and other costs requi-
site and necessary during the continuance of this power of
attorney and assignment of rents, (2) general and special
taxes, insurance premiums, and (3) the balance of such rents
and other income pursuant to the provisicns of the Credit
Agreement. This power of attorney and assignment of rents
shall be irrevocable until this Mortgage shall have been
satisfied and released of record and the releasing of this
Mortgage shall act as a revocation of this power of attorney
and assignment of rents. Mortgagee shall have and hereby
expressly reserves the right and privilege (but assumes no
coligation) to demand, collect, sue for, receive and recover
ali rents, profits, revenues, rovalties, bonuses, rights and
benzfits under any and all oil, gas, or mineral leases of the
Mortosged Property, ovr any part thereof, now existing or
hercafror made, and apply the same in accordance with the
provisions of the Credit Agreement,

Nothing herein contained shall be construed as con-
stituting thé Mortgagee a mortgagee-in-possession in the
absence of the taking of actual possession of the Mortgaged
Property by the Mortgagee, Nothing contained in this Mort-
gage shall be conscried as imposing on Mortgagee any of the
obligations of the lessor under any lease of the Mortgaged
Property in the absencv of an explicit assumption thereof by
Mortgagee. In the exercise of the powers herein granted the
Mortgagee, except as providzd in the Credit Agreement, no
liability shall be asserted.or enforced against the Mortgagee,
all such liability being exprussly waived and released by
Mortgagor.

TO HAVE AND TO HOLD the Msorugaged Property, proper=
ties, rights and privileges hereby c¢onveyed or assigned, or
intended so to be, unto Mortgagee, its bteneficiaries, succes-~
sors and assigns, forever for the uses ana purposes herein
set forth. Mortgagor hereby releases and waives all rights
under and by virtue of the Homestead Exemption Laws, 1f any,
of the State of Illinecis and Mortgagor hereby /corenants,
represents and warrants that, at the time of tie ensealing
and delivery of these presents, Mortgagor is well seized of
the Mortgaged Property in fee simple and with fullilesal and
equitable title to the Mortgaged Property, and with ‘dcod
right, full power and lawful authority to sell, assign,
convey and mortgage the Mortgaged Property, and that the
title to the Mortgaged Property described in Exhibit A
attached hereto is free and clear of encumbrances, except
as described on Exhibit B attached hereto and made a part
hereof, and that, except for the encumbrances set forth on
Exhibit B, Mortgager will forever defend the same against
all lawful claims.

It is agreed and understood by the parties hereto
that:
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1. The Liabilities of the Mortgagor are to be
secured by other mortgages and deeds of trust on other real
estate in other counties and states. Each and all of said
mortgages and deeds of trust are intended to and shall
constitute security for the Liabilities of the Mortgagor

without allocation.

2. Any part of the security herein described,
and any security described in any other mortgage or other
instrument now or hereafter given to secure the Liabilities,
may be released before or after default by the Mortgager
without affecting the lien hereof on the remainder.

3. The Mortgagor for itself and all who may claim
thraugh or under it waives any and all right to have the
properyy and estates comprising the Mortgaged Property
marshasled upon any foreclosure of the lien hereof, or to
have the Mortgaged Property hereunder and the property
covered by any other mortgage or deed of trust securing the
Liabilities «f the Mortgagor marshalled upon any foreclosure
of any of said mortgages or deeds of trust, and agrees that
any court having/ jurisdiction to foreclose such lien may
order the Mortgagec Property sold as an entirety.

4. Upon the sccurrence of an Event of Default
hereunder the Mortgagee has, among other things, the right to
foreclose on the Mortgaged Property and dispose of the same.
The Mortgagee's deed or othei - instrument of conveyance,
transfer or release (which mav ke in the name of the Mort-
gagee or as attorney for the Movtyager, and the Mortgagee 1is
hereby irrevocably appointed attorwey for the Mortgagor)
shall be effective to convey and traasier to the grantee an
indefeasible title to the property covered thereby, dis-
charges of all rights of redemption by (the Mortgager or any
person claiming under it, and to bar forevzr all claims by
the Mortgagor or the Mortgagee to the property covered
thereby and no grantee from the Mortgagee shall be under any
duty to inguire as to the authority of the Mortgajee to
execute the same, or to see to the application ur. the pur-

chase money.

SECTION 1, DEFINITIONS.

Capitalized terms used in this Mortgage and nhot
defined herein shall have the meahing provided therefor
in the Credit Agreement. The following terms shall have the
following meanings for all purposes of this Mortgage:

"Default" shall mean any event which would constitute
an Event of Default if any requirement in connection therewith
for the giving of notice, or the lapse of time, or the
happening of any further condition, event or action had been
satisfied.
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"Default Rate" means the detault rate as defined
in the Credit Agreement.

"Event of Default" means the events specified in
Section 4.1 hereof.

"Mortgage" means this Mortgage, either as originally
executed or as the same may from time to time be supplemented,
modified or amended by any supplemental mortgage or indenture
entered into pursuant to any of the provisions hereof.

"Notes" means the notes of even date herewith from
Morxtgagor to each of the Lenders in the original aggregate
pricicipal amount of $17,000,000.00, either as originally
execlited or as the same may from time to time be extended or

modiricd.

"Ownership,"” however expressed herein, of any item
mortgaged or nledged hereunder shall be construed to mean and
include all reailty or equipment leased or used on any basis
whatever, it being the express intent of the Mertgagor to
create a valid security interest in all its assets whether
leased, owned in fee simple or otherwise possessed by right

or by law.

"Permitted Exceptions" are those matters to which
title to the Land may be suijected as may be specifically set
forth on Exhibit B hereto.

SECTION 2. GENERAL COVENANTS MU WARRANTIES.

The Mortgagor covenants, warrants and agrees as
follows:

2.1, Loan Agreement Covenants,  Fach and all of
the terms, provisions, restrictions, covenants and agreements
set forth in the Loan Agreements, and in each and every
supplement thereto or amendment thereof whichimay at any time
or from time to time be executed and delivered py che parties
thereto or their successcors and assigns, are incorporated
herein by reference to the same extent as though eac) and all
of said terms, provisions, restrictions, covenants and
agreements were fully set out herein and as though any
amendment or supplement to the Loan Agreements were fully set
out in an amendment or supplement to this Mortgage; and the
Mortgagor does hereby covenant and agree well and truly to
abide by, perform and be governed and restricted by each and
all of the matters provided for by the Loan Agreements and so
incorporated herein to the same extent and with the same
force and effect as if each and all of said teyms, provisions,
restrictions, covenants and agreements so incorporated herein
by reference were set out and repeated herein at length.
Without limiting the foregoing, the Mortgagor covenants and
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agrees to pay all taxes, assessments and governmental charges
or levies imposed upon this Mortgage or any indebtedness
secured hereby.

2.2. Ownership of Mortgaged Property. The Mortga-
gor covenants and warrants that it has good and marketable
title to the Mortgaged Property, free and clear of all liens,
charges and encumbrances whatever except those set forth on
Exhibit B hereto, and the Mortgagor has full right, power and
authority to convey, transfer and mortgage the same to the
Mortgagee for the uses purposes in this Mortgage set forth;
ard the Mortgagor will warrant and defend the title to the
Mortgaged Property against all claims and demands whatscever.

2.3. Further Assurances, The Mortgagor will, at
its o -expense, do, execute, acknowledge and deliver all and
every further act, deed, conveyance, transfer and assurance
necessary ©. proper for the better assuring, conveying,
assigning-and confirming unto the Mortgagee all of the
Mortgaged Property, or property intended so to be, whether
now owned or herepfter acquired.

2.4, Payment of Liabilities. The Mortgagor will
duly and punctually pay the Liabilities secured hereby
according to the terms’5C the Loan Agreements.

2.5. Insurance.- ortgagor shall, at its scle cost
and expense, obtain for, deliver to, assign and maintain for
the benefit of Mortgagee, untii the Liabilities are paid in
full, insurance policies as specicied in the Credit Agreement.
In the event of a casualty loss, the net insurance proceeds
from such insurance policies shall be paid and applied as
specified in the Credit Agreement,

2.6. Advances. If the Mortgago:s shall fail to
comply with the covenants contained herein, or in any of the
other Loan Agreements, with respect to the procuring of
insurance, the payment of taxes, assessments and other
charges, or the keeping of the Mortgaged Property idq. repair
and free of other liens, the Mortgagee may make advences to
perform the same; and the Mortgagor agrees to repay-all sums
so advanced upon demand with interest at the Default Rate as
provided in the Credit Agreement; and all sums so advanced,
with interest, shall be secured hereby, but ne such advance
shall be deemed to relieve the Mortgagor from any default

hereunder.

2.7. Recordation. The Mortgagor will, at its own
expense, cause this Mortgage, all supplements hereto, and any
financing statements and continuation statements required by
law, including the Uniform Commercial Code, in respect
thereof at all times to be kept recorded by law in order to
fully preserve and protect the rights of the Mortgagee
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hereunder, and will furnish to the Mortgagee promptly after
the executicn and delivery of this Mortgage and of each
supplement an opinion of counsel stating that in the copinion
of such counsel this Mortgage or such supplement, as the case
may be, has been properly recorded or filed for record so as
to make effective of record the lien intended to be created

hereby,
2.8, After-Acquired Property. Any and all

property hereafter acquired which is of the kind or nature
described in the granting clauses on pages 2 and 3 hereof and
is or is intended to become a part thereof, shall ipso
facto, and without any further conveyance, assignment or
act.on the part of the Mortgagor or the Mortgagee become and
be zukiect to the lien of this Mortgage as fully and com-
pletely-as though specifically described herein; but never-
theless- tiie Mortgagor shall from time to time, if requested
by the Moltgagee, execute and deliver any and all such
further assurances, conveyances and assignments thereof as
the Mortgagee sy reasonably require for the purpose of
expressly and specifically subjecting te the lien of this

Mcrtgage any and all such property.

SECTION 3. POSSESSION, USE AND RELEASE OF PROPERTY.

3.1 Mortgagor's Right of Possession. Provided
no Event of Default has occurred and is continuing, the
Mortgagor shall be permitted Lo remain in full possession,
enjoyment and control of the YMortgaged Property subject
always to the observance and peiformance of the terms of this
Mortgage and of the Loan Agreemenis,

3.2. Release of Mortgagea -P:operty - Mortgagee
Consent. In addition to releases pursaant to Section 3.3
herecf, the Mortgagor may sell, convey an. anterest in or
otherwise dispose of any Mortgaged Property then subject to
the lien of this Mortgage or any mortgage supplement heyveto,
and the Mortgagee shall release the same from the lien
hereof, to the extent and on the terms and upon compliance
with the conditions provided for in any written cousent given
thereto at any time or from time to time by the Mortcagjee at
its discretion.

3.3. Eminent Domain. Mortgagor hereby assigns to
Mortgagee, as additional security, all awards of damage
resulting from condemnation proceedings or the taking of or
injury to the Mortgaged Property for public use, and Mortgagor
agrees that the proceeds of all such awards shall be paid and
applied as specified in the Credit Agreement.
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SECTION 4. DEFAULTS AND REMEDIES THEREEFOR.

4.1. Event of Default. The Mortgagor acknowledges
and agrees that each and all of the terms and provisions J
af the Loan Agreements have been and are incerporated into
this Mortgage by reference to the same extent as though fully
set out herein and that the term Event of Default wherever
used in this Mortgage shall mean the occurrence of either of
the following: (a) an Event of Default as defined in the
Credit Agreement; or (b) the failure of the Mortgagor to
comply with any covenant, agreement or warranty contained in
tiiis Mortgage, or any other mortgage or deed of trust from
tine to time entered into by the Mortgagor for the benefit of
the tlortgagee, within 30 days after such failure has occurred
(it bzing understood that such 30-day grace period shall
apply-cialy to any such failure of the Mortgagor to comply
with any cevenant, agreement or warranty hereunder},

4.2 Remedies. When any Event of Default has
occurred, the llortgagee may exercise any one or more or all,
and in any order, of the remedies hereinafter set forth, it
being expressly understood that no remedy herein conferred is
intended to be exciusive of any other remedy or remedies; but
each and every remedy shall be cumulative and shall be in
addition to every other remedy given herein or now or hereafter
existing at law or in eqguity or by statute;

(a) The Mortgagee way, by notice in writing to the
Mortgagor declare the entire unpnid balance of the Liabilities
to be immediately due and payabis; and thereupon all such
unpaid balance, together with alliaccrued interest thereon
and premium, if any, shall be and becoine immediately due and

payable.

(b) The Mortgagee personally or by agent or attorneys
may enter into and take possession of all orcoany part of the
Mortgaged Property, and may forthwith use, cperate and manage
the Mortgaged Property, collect the earnings anhd income
therefrom, pay all principal charges including taxss and
assessments levied thereon and operating and maincznrance
expenses and all disbursements and liabilities of the Mortga-
gor hereunder and apply the net proceeds arising fron-any
such operation of the Mortgaged Property as provided in
Section 4.3 hereof in respect of the proceeds of a sale of

the Mortgaged Property.

(c) The Mortgagee may, if at the time such action
may be lawful and always subject to compliance with any
mandatory legal requirements, either with or without taking
possession and either before or after taking possession and
without instituting any legal proceedings whatsoever and
having first given notice ¢f such sale by registered mail to
the Mortgagor conce at least 20 days prior to the date of such

EP6LCClS
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sale, and any other notice which may be required by law, sell
and dispose of said Mortgaged Property or any part thereof

at public auction or private sale to the highest bidder,
which may be the Mortgagee, in one lot as an entirety or in
separate lots (the Mortgagor for itself and for all who may
claim by, through or under it hereby expressly waiving and
releasing all rights to have the property covered by the lien
of this Mortgage marshalled), and either for cash or en
credit and on such terms as the Mortgagee may determine and
at any place (whether or not it be the location of the
Mortgaged Property or any part thereof) designated in the
notice above referred to. Any such sale or sales may be
adjourned from time to time by announcement at the time and
place appointed for such sale or sales or for any such
adjouried sale or sales, without further published notice.

(#) The Mortgagee may proceed to protect and
enforce its rights by a suit or suits in equity or at law, or
for the specific performance of any covenant or agreement
contained herein or in the aid of the execution of any power
herein granted, or~for the foreclosure of this Mortgage, or
for this enforcement of any other appropriate legal or
equitable remedy. Uron the bringing of any suit to foreclose
this Mortgage or to enfocce any other remedy available
hereunder, the plaintifi{ shall be entitled as a matter of
right, without notice and/without giving bond to the Mortga~
gor or anyone claiming unager;, by or through it, and without
regard to the solvency or insslvency of the Mortgagor or the
then value of the premises, to Yave a receiver appointed of
all the Mortgaged Property and ¢f  the earnings, income,
rents, issues, profits and proceecs thereof, with such power
as the court making such appointment shall confer, and the
Mortgagor does hereby irrevocably consgnt to such appoint-

ment.

(e) In case of any sale of the llortgaged Property,
or of any part thereof, pursuant to any judgment or decree of
any court or otherwise in connection with the enforcement of
any of the terms of this Mortgage, the Liabilities if not
previously due, shall at once become and be immedizc¢ely due
and payable; also in the case of any such sale, the Maxrtgagee
may bid and become the purchaser, and the purchaser cor
purchasers, for the purpose of making settlement for or
payment of the purchase price, shall be entitled to turn in
and use the Notes and any claims for interest and premium
matured and unpaid thereon, in order that there may be
credited as paid on the purchase price the same apportionable
and applicable to the Notes including principal and interest
and premium thereof, out of the net proceeds of such sale
after allowing for the proportion of the total purchase price
required to be paid in cash. If at any foreclosure proceed-
ing the Mortgaged Property shall be sold for a sum less than
the total amount of indebtedness for which judgment is
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therein given, the judgment creditor shall be entitled to the
entry of a deficiency decree against the Mortgagor and
against the property of the Mortgagor for the amount of such

deficiency.

(£) The Mortgagee shall have any and all rights
and remedies (including, without limitation, extrajudicial
power of sale) provided to a secured party by the Uniform
Commercial Code with respect to any and all parts of the
Mortgaged Property which are and which are deemed to be
governed by the Uniform Commercial Code. Without limiting
the generality of the foregoing, the Mortgagee shall, with
respect to any part of the Mortgaged Property constituting
prorerty of the type in respect of which realization on a
lien’ nr security interest granted therein is governed by the
Unifcrie-Commercial Code, have all the rights, options and
remedies of a secured party under the Uniform Commercial
Code, incivding, without limitation, the right to the posses-
sion of any such property, or any part thereof, and the right
to enter witlout legal process any premises where any notifi-
cation shall be mz+t by mailing written notice tc the Mortga-
gor at its address set forth herein at least 10 days prior to
the sale or other c¢vent for which such notice is regquired.

(g) Mortgagee may, in its sole discretion,
(i) exchange, enforce, waive or release any portion of the
Mortgaged Property, any mertgages or deeds of trust in favor
of Lenders, or Mortgagee on-bLzhalf of Lenders relating te any
portion of the Mortgayged Properiy and any other security for
the Liabilities; {ii) apply the Mortgaged Property or secur-
ity and direct the order or mannes-of sale therecf as Mort-
gagee may, from time to time, determine; and (iii} settle,
compromise, collect, foreclose upon o:r etherwise liguidate
any portion of the Mortgaged Property crsecurity in any
manner or order following the occurrence sio-2n Event of
Default, without affecting or impairing Mert¢egee's right to
take any other further action with respect te any of the
Mortgaged Property or security or any part theieol.

4.3. Application of Proceeds. The purchase money
proceeds and/or avails of any sale of the Mortgaged liuperty,
or any part thereof and the proceeds and the avails of any
remedy hereunder shall be paid to and applied as follows:

(a) first, to the payment of costs and expenses
of foreclosure or suit, if any, and of such sale, and of all
proper expenses, liability and advances incurred or made
hereunder by the Mortgagee, including, but not limited to,
all court costs, attorneys' and paralegals' fees and expenses,
appraiser's fees, advertising costs, notice expenses, expen-
ditures for documentary and expert evidence, stenographer's
charges, publication costs and costs (which may be estimated
as to items to be expended after entry of the decree) of
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procuring all abstracts of title, title searches and examina-
tions, title guarantees, title insurance policies, Torrens
certificates and similar data with respect to title which
Mortgagee may deem necessary, and of all taxes, assessments
or liens superior to the lien of this Mortgage except any
taxes, assessments or other superior lien subject to which
said sale may have been made;

(b) second, to the amcunt then owing or unpaid
on the Liabilities for principal, premium, if any, and
interest; and in case such proceeds shall be insufficient
to pay in full the whole amount so due, owing cr unpaid upon
tive Liabilities, then ratably according to the aggregate of
such principal and the accrued and unpaid interest and
prewium, if any, with application on each Note to be made,
first, <o unpaid interest thereon, second, to unpaid premium,
if any, thereon, third., to the unpaid principal thereof,
and fourtl, to all other sums owing thereon; and

(¢} fnird, to the payment of the surplus, if any,
to the Mortgagor,its successors and assigns, or to whomso-
ever may be lawfullv entitled to receive the same.

4.4, Waivar of Extension, Appraisement and Stay
Laws., The Mortgagor c<¢cvenants that, upon the cccurrence
of an Event of Default ard the acceleration of the Liabili-
ties pursuant to Section 4.1)and to the extent that such
rights may then be lawfully waived, it will not at any time
thereafter insist upon or pleas, or in any manner whatever
claim or take any benefit or advartage cof, any stay or
eXxtension law now or at any time-iereafter in force, or
claim, take or insist upon any bene{it nr advantage of or
from any law now or hereafter in force sroviding for the
valuation or appraisement of the Mortgaged Property or any
part thereof prior to any sale or sales tlhizreof to be made
pursuant to any provision herein contained, 5r to the decree,
judgment or order of any court of competent jurizdiction or,
after confirmation of any such sale or sales clair or exer-
cise any right under any statute now or hereaftes inade or
enacted by any state or otherwise to redeem the property so
sold or any part thereof, and hereby expressly waives for
itself and on behalf of each and every person, except decree
or judgment creditors of the Mortgagor acquiring any interest
in or title to the Mortgaged Property or any part thereof,
subsequent to the date of this Mortgage, all benefit and
advantage of any such law or laws which would otherwise be
available to any such person in connection with the enforce-
ment of any of the Mortgagee's remedies hereunder; and
covenants that it will hot in connection with any such
enforcement proceedings invoke or utilize any such law or

laws or otherwise hinder, delay or impede the execution of -}
any power herein granted and delegated to the Mortgagee but ",
will suffer and permit the execution of every such power as QQ
S
-
L
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though no such law or laws had been made or enacted. The
Mortgagor waives any and all right to have the property and
estates comprising the Mortgaged Property marshalled upon any
foreclosure of the lien herecf and the Mortgaged Property may
be sold as an entirety or in parcels, at the same or differ-
ent times, in such order as the Mortgagee may elect,

Any sale, whether under any power of sale hereby
given or by virtue of judicial proceedings, shall operate to
divest all right, title, interest, claim and demand whatso-
ever, either at law or in equity, of the Mortgagor in and to
the property sold and shall be a perpetual bar, both at law
sanc in equity, against the Mortgagor, its successors and
asoigns, and against any and all persons claiming the property
sold or any part thereof under, by or through the Mortgagor,
its successors or assigns,

4.5, Effect of Discontinuance of Proceedings.
In case the Mortgagee shall have proceeded to enforce any
right under tnys Mortgage by foreclosure, sale, entry or
otherwise, and- such proceedings shall have been discontinued
or abandoned for any reason or shall have been determined
adversely, then angd in every such case the Mortgagor and the
Mortgagee shall be restored to their former position and
rights hereunder with :ospect to the property subject to the
lien of this Mortgage.

4.6. Delay or Omission Not a Waiver. No delay or
omission of the Mortgagee to'exmrcise any right or power
arising from any Default on the purt of the Mortgagor shall
exhaust or impair any such right or power or prevent its
exercise during the continuance of such Default. No waiver
by the Mortgagee of any such Default. virether such waiver be
full or partial, shall extend to or be taken to affect any
subsequent Default, or to impair the riglts resulting there-
from, except as may be otherwise provided herein. No remedy
hereunder is intended to be exclusive of any other remedy but
each and every remedy shall be cumulative and in addition
to any and every other remedy given hereunder ¢r Zirherwise
existing. Nor shall the giving, taking or enforciment of any
other or additional security, collateral or guaranty for the
payment of the indebtedness secured under this Mortgage
operate to prejudice, waive or affect the security of this
Mortgage or any rights, powers or remedies hereunder; nor
shall the Mortgagee be required to first look to, enforce or
exhaust such other or additional security, collateral or
guaranties.

4.7 No Merger. In the event of a foreclosure of
this Mortgage or any other mortgage or deed of trust securing
the Liabilities, the Liabilities then due the Mortgagee shall
not be merged into any decree of foreclosure entered by the
court, and Mortgagee may concurrently or subsequently seek

LV6OealS
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to foreclose one or more mortgages or deeds of trust which
also secure said Liabilities.

SECTION 5. MISCELLANEOQUS.

5.1. Successors and Assigns. Whenever any of the
parties hereto is referred to, such reference shall be deemed
to include the successors and assigns of such party; and all
the covenants, promises and agreements in this Mortgage
contained by or on behalf of the Mortgagor, or by or on
behalf of the Mortgagee, shall bind and inure to the benefit
0of the respective successors and assigns of such parties
whether so expressed or not.

5.2. Severability. The provisions of this
Mortgays are severable and if any clause or provision shall
be held-i:valid and unenforceable in whole or in part in any
jurisdiction. then such invalidity or unenforceability shall
affect only such clause or provision, or part thereof, in
such jurisdictica, and shall not in any manner affect such
clause or provisiszii in any other jurisdiction or any other
clause or provisinn of this Mortgage in any jurisdiction.
Without limiting the caenerality of the foregoing, the parties
hereto intend that tlle Cpligations and the Guaranty Obliga-
tions, and the liens and security interests securing the
same, shall be entirely independent of each other, and if
any part of the Obligations;, Guaranty Obligations or liens
and security interests securiio the same shall be invalid,
unenforceable or void under aprijicable law, then such
Obligations, Guaranty Obligations, liens or security
interests shall be invalid, unenfurceable or void solely to
the extent of such invalidity, unenforceability or voidance
without rendering the remainder of the 'Zbligations and
Cuaranty Obligations and such liens ana-sccurity interests
unenforceable, invalid or void.

5.3. Addresses for Notices and Demardx. All
communications provided for herein shall be in'writing and
shall be deemed to have been given (unless othervise required
by the specific provisions hereof in respect of any matter)
when delivered personally or when deposited in the Un.ted
States mail, registered or certified, postage prepaid,
addressed as set forth in the Credit Agreement for notices
and demands, or as to either party at such other address as
such party may designate by notice duly given in accordance
with this Section to the other party.

5.4. Headings and Table of Contents. The headings
of the sections of this Mortgage and the table of contents
are inserted for purposes of convenience only and shall not
be construed to affect the meaning or construction of any of

the provisions herecf.
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5.5. Release of Mortgage. The Mortgagee shall
release this Mortgage and the lien hereof by proper instru-
ment or instruments upon presentation of satisfactory evid-
ence that all Liabilities have been fully paid or discharged.

5.6, Counterparts. This Mortgage may be executed,
acknowledged and delivered in any number of counterparts,
each of such counterparts constituting an original but all
together only one Mortgage.

5.7. Governing Law. Mortgagor agrees that this
Mortgage is to be construed, governed and enforced in accor-
darice with the laws of the State of Illineis. Wherever
possible, each provision of this Mortgage shall be interpreted
in ‘suech manner as to be effective and valid under applicable
law,/bu*t if any provision of this Mortgage shall be prohibited
by or invalid under applicable law, such provision shall be
ineffective to the extent of such prohibition or invalidity,
without inwvalidating the remainder of such provision or the
remaining prcvisions of this Mortgage.

5.8. Interpretation with Other Documents. Notwith-

standing anything in this Mortgage to the contrary, in the
event of a conflict or inconsistency between the Mortgage and
the Credit Agreement, ilie provisions of the Credit Agreement

shall govern.

IN WITNESS WHEREOS, ~the Mortgagor has caused this
Mortgage to be executed in its kehalf, all as of the day and
year first above written.

CHICAGU JOUTH SHORE AND
SOUTH RBEND RAILROAD

xecutive Qfficrs

Attest:

AL/

Its Secretary’” 7
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STATE OF ILLINOIS )

ss il (0,27 Trmona
) YT 87720943

CQUNTY CF COOK

I, the undersigned _ , a Notary Public in and for
the County and State aforesaid, do hereby certify that

John A. Darling and Richard Demarest Yant, personally known

to me as President and Chief Executive Officer and Secretary,
respectively, of Chicago Scuth Shore and South Bend Railroad,
arIndiana corporation, and personally known to me to be the
saws persons whose names are subscribed to the foregeing
instrument, appeared before me this day in person and severally
acknul tedged that they, being thereunto duly authorized,

signed” and delivered the said instrument as the free and
voluntarv ect of said corporation and as their own free and
voluntarydact, for the uses and purposes therein set forth.

.Giver, inder by hand and notarial seal thlsagﬁﬁéday

£ ., 1987.

of

kY

\

J’i Ak {47&4&;//// Al omt F A

Notary Public

f/
(SEAL)

Commission expires: I Ggé'uf;?
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EXHIBIT A

TYAT PART OF THE NORTH EAST 1/4 OF SECTION 36, TOWNSHIP 37 NORTH, RANGE
14 TAST OF THE THIRD PRINCIPAL MERIDIAN LYING WEST OF THE WESTERLY LINE
OF THE NiIW YORK CHICAGO AND ST. LOUIS RAILROAD RIGHT OF WAY AND NORTH
OF THE MORTH LINE OF THE KENSINGTON AND EASTERN RAILROAD COMPANY
PROPERTY (F¥ZEPT THE NORTH S0 FEET FROM 130TH STREET) IN COOK COUNTY,
TLLINOIS.
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EXHIBIT B

PERMITTED EXCEPTIONS

Those title exceptions listed on the title commit-
ment dated «#-¥47as amened issued by Chicage Title Insurance
Company for the property described on Exhibit A hereof.







