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ESSIGNMENT OF LESSOR'S

INTEREST IN LEASEIS AND REXNTS

This Assignment of lessor's interest in Leases andéd Rents
(the "Assignment®) is mace as of the 25:h day of June, 1987, by OPUS
PROPERTIES, INC., a South Dakota corporation (hereinafter called
"Assignor") to OPUS CORPORATION, a Minnesota corporation (hereinafter
called "Assignee").

1. Assignment. For purposes of securing payment of all
indebtedness evicenced by that certain $ 31,446,000.00 promissory
note of even date herewith between issignor, as maker, ané Assighee,
as payee (tie "Note") and all other sums secured by this Assignment
and the Mortgige (as defined below), Assignor does hereby absolutely
grant, sell, (convey, assign, transfer, set cver and deliver unto
Assignee the fotlowing:

70-94-375 .b. DG

(a) Al) ‘leases, writter or oral, now in existence or
hereafter arisinc and al} agreements for the use and occupancy of all
or any portion of the pronerty in DuPage County, Illinois described
on Exhibit 2 attached herevto (the "Premises"), including, without
limitation, all nparking /end storage contracts and agreements,
together with &all the rigitt, power andé authority of Assignor to
alter, modify or change the terms cof such leases and agreements or to
surrender, cancel or terminate  such leases and agreements ané
together with any andé all extensions and renewals thereof any any and
all further leases, including withove limitation subleases, upon all
or any part of the Prenmises (all of such leases, agreements,
subleases ané tenancies beinc hereinafter collectively called the
"Leases"};

(b} Any and : f/ the lessee's (the
"Lessee's") obligations und

{c) The immediate andé continuing right- to collect and =)
receive all of the rents, income, receipts, revenves, issues ang ¢
profits now due or which may become due or to which Assighor may now
or shall hereafter (whether during any applicable period of
redemption, or otherwise) become entitled or may demand or claim,
arising or issuing from or out of the Leases, or from or out of the
Premises or any part thereof, including without limitation  minimum
rents, adcéitional rents, percentage rents, parking charges or fees,
tax and insurance contributions, proceedés of szle of electricity,
gas, chilleé ané heated water ancC other utilities and services,
deficiency rents and ligquidated damaces following default or late
payment of rent, premiums payable by any lLessee upon the exercise of
a cancellation privilege provicded for in any Lease anc &ll proceeds
pavable under any policy of insurance covering loss of rents
resulting from untenantability caused by destruction or cdamage to the
Premises, together with any and all rights and claims of any kind
which Assignor may have against any Lessee under any Lease or any
subtenants or occupants of the Premises (all such money, rights and
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claims being hereinafter collectively called the "Rents"), LESS AND
EXCEPTING TEEREZFROM, HOWEVER, any sum which by the express provisions
of any Lease are payable di:ectly to any governmental authority or to
any other person, firm or corporation other than the lessor under any
Lease or any person, firm or corporation which controls or 1is
contreolleé by or is unéer common control with the lessor under any

Lease,

2. Assignor's Representations - Assignor and
each signator who signs o 1its behalf né warrants to
Assignee as follows

{a) Assignor is the sole legal anc beneficial owner of the
Premises in . fee simple absolute and has cool anc marketable title to
the Leases and Rents, free ancé¢ clear of all claims, liens and
encumbrances, except +those shown in he commitzent for title
-“snrance comnl \.-ug to insure the lien the Mortcage. Assignor
has all reguisite vight, power ané authority to assign the Leases and
Rents ané no other zerson, firm or corporztion has any right, title
or interest therein;

-

(b) Assignhor : : 11 and
singular the te.ms, cove - wa:r anties o0f the
Leases on Assignor's part reé and performed; ancé the
Lessees thereuncder are not  °! o the terms or
provisions of the ves?ectlve Leasz has occurredé and no
‘act exists thereuncder which with lapse of time would

cnstitute such a cdefauly;

(c} The Le except as
indicatec herein ané are r has not
previously solé, assicn : edgec¢ the
Leaseés or the Rents, w"e ¢ ercaf ecoﬁe cue,
except as set Zorth in the Combinatio: r Agreement
and Fixture Financing St a»emen. of eve" : ¢h secures
payment of the Note (the "Mortgage”), the Rents e to become
due for any periods subseguent to the cate be f have not been

collected ané payment thereof has not been ant*c'oa‘fd for a perioc
of more than one month in advance, waiveé or releaseu, »,scounteé,
set off or otherwise discharced or compromised; Assigasr has not
received any funés or depcsits from any Lessee for which credit has
not azreadv been made on account 0f accruec rents; &né Assignor has
not cone any tnlng which might prevent Assignee from or 1imit
Assignee & per unéer or enforcing any of the provisions
hereoZ.
m
3. Affirmative Covenants of Assignor. Assignor covenants and «1
agrees to (i) observe, periorm anc c*scnarge cnly anc ounctua‘lv allcﬂ
ané singular the obligations, terms, conditions andé
warranties of the "Lessor" under the Leases, ive prompt notice ,a
to Assignee of anv Zfailure on ;ne : i to observe,
I ade oy any Lessee of
any such failure by Assign 1] notify ct in wr*tlng each
&ncé every present or ‘LtL“E dessee or occu : Premises or of
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any part thereof that any security deposit or other deposits
heretofore delivered to Assignor have been retained by Assignor or
assigned and delivered to Assignee, as the case may be, (iv) enforce,
short of termination of the Leases, or secure in the name of
Aassignee, the performance of each and every obligation, term,
covenant, condition and agreement in the Leases tc be performed by
any Lessee or any guarantor, (v} appear in and defené any action or
proceeding arising under, occurring out of or in any manner connected
with the Leases or the obligatlons, cdutlies or liabilities ot Assignor
and any Lessee thereunder do'ng so in the name and on behalf of
Assignee upon recuest by nSS‘g“-e, but at the expense of Assighor,
and pay all costs ané expenses of Assignee, including without
limitation reasonable attorneys' fees and disbursements, in any
action or »roceeding in which Assignee may appear, (vi) keep the
Premises Jleuzsedé at a good and su.--cwe“t rental a"c on other terms

and conditiors) reasonably acceptable to {vii) celiver to
Assignee exectuted coples of all ex*st-u Leases upon the
same terms and ~conditions as herein con and (viii) make,
execute and deliver %o Assignee upon demand ané at zny time or times,
any ané all assignmeats and other QOCL nents ané instruments which
Assignee may deem adviszble to carry out the true purposes ané intent
of this Assignment.

4. Negative Covenants—of Assiecnor. Unless Assignor £irst
obtains the written consent- 0f Assignee, not ¢c be unreasonably
withheld or delayed, Assignor covenants ané acgrees rot to (i) cancel,
terminate or consent to any su*rende' of any Lease, (ii) commence any
action of ejectmen: or any sumnary proceedincs for dispossession of
any Lessee under any Lease or e)eicise any richt of recapture
provideé in any Lease, (iii ma,erza»ig wmodify or in any way alter
the terms of any Lease, (iv) waive oI release é&ny Lessee or any
guarantors from any obligaticns or conditions to be performed by any
Lessee or any cuarantor, (v) lease any part oI the Premises or renew
or extenéd the term c¢f any Lease unlese &n oztion therefor was
oricinally so reserved by the Lessee and for & Zixed ané definite
rental, (vi} consent to any modification of the extress purposes for
which the Premises or any portion thereof have ta2n leased, (vii)
consent to any sublettinc of the Premises or any part cherecof, to any
assignment of any Lease by the Lessee gne*e"'de* or to any
assignment or further subletting cof anv sublease, (v:-x: receive or
collect any Rents Irom any Lessee for & period of more than one month
acvance (whe:he: or by evicence c¢i incebtedness), (iv}

., traensfer, = otherwise encumber or assign future
ts ¢f Rents, excuse, concone, discount, set off,
omise, or in rel eaSc o' ¢ischarge any Lessee under
Lease of and L an: i covenants, conditicns and
ecments to be anc performec by such Lessee,
uéing without ; : the obligaticn _o pay Rents thereunder,
e manner and : ied therein,

-
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not more than one month in advance, all of the Rents arising from or
out of the Leases or any renewals or extensions thereof, or from or
out of the Premises or any part thereocf, but cnly as trustee for the
benefit of Assignee. Assignor shall apply the Rents so collected in
the manner provided in Paracraph 10 hereof. ‘The license granted
hereby shall be revoked automatically upon the occurrence of a
default hereunder or an event which with notice and/or lapse of time
would constitute a default hereunder.

6. Power of Attorney. Subject %to the license describeé and
limited ip Paragraph 5 above, Assigner hereby constitutes and
appoints Assignee the true ané lawful attorney-in-fact, coupled with
an intersst, of Assignor, empowered ané authorized in the name, place
and stead oI Assignor to demand, sue for, attach, levy, recover ané
receive all Rents and any premium or penalty pavable upon the
exercise by aayv Lessee under any Lease of a privilege of cancellation

ricinally provided in such Lease &rnd to glive proper receipts,
releases ané acquivtances therefor and after decducting expenses of
collection, to apply the net proceeds as & credit upon any portion of
the indebtedness secared bv the Mortgage notwithstanding the fact
that such portion or. said indebtedness may not then be due and
payable or that such portion of said indebtedness 1is acdeguately
secured, and Assignor dues) hereby authorize ané direct any such
Lessee to deliver such pawviieat tc Assignee, in accordance with this
Assignment, and Assignor herely ratifies anc confirms all that its
said attorney, BAssignee, shall du or cause to be done by virtue of
the powers granted hereby. The Inrecoing appointment is irrevocable
ané continuing ané such rights, ' mowers and privileges shall be
exclusive in Assicgnee, its successors.end assigns. A Lessee need not
incuire into the authority of Asslg ee o collect any Rents, andé its
oblications to Assignor shall be absolutely Gischarged to the extent
of any pavment to Assignee. Subject to tiie license described and
limited in Paragraph 5 ebove, Assignor -haredby constitutes anc
appoints Assignee the true and lawiul avtorney-in-fact, coupled with
an interest, of Assignor empowered and authorized in the name and
stead of Assignor to subject any subordinate at any time and from
time to time any Lease or any part thereof to the lien and security
interest of the Mortgagce or any other mortgage, decd of trust or
security agreement on or to any ground lease of the Preaises, or to
recuest Or recuire such suborcznat-o", where such reservatisn, option
or authority was reserved to Assigror under any such Lease, ot in any
case where 2assignor otherwise wouléd have the right, power or
privilege so tc do. The Zoregoing appointment i1s irrevoczble and
continuing and such richts, powers anc¢ privileges shall be exclusive
in Assignee, its successcrs andé assigns, and Assignor hereby warrants
that Assignor has not, at any time prior to the date hereof,
exercised apy such rights or assigned the right to do so, and
Assicnor hereby covenants not to exercise any such right to
subordinate any such Lease to the lien of the Mortgage or to any
other mortgage, deed of trust or security agreement or to any ground
lease unless requested to do so by Assignee.
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7. No Merger. Unless Assicnee otherwise consents in writing,

the fee and the leasehold estates in andéd to the Fremises shall rot

merge but shall always remain separate and distinct, notwithstanding

the union of such estates either in Assignor, Assicnee, any lLessee or
any third party by purchase or otherwise,

8. Defaults An Event of Default as cefined in the Mortgage
shall constitute a defauit hereunder.

9. Remedies. Upon or at any time after the occurrence of a

1t hereunder, Assignee at its option shall have the complete

, power and authority hereunder then or thereafter to exercise
enforce any or all of the following rights and remedies:

(&), Without taking possession of the Premises, in
Assignee's owr name, to demand, collect, receive, suve for, attach and
levy the Rents,, give proper receipts, releases anc acguittances
therefor &néd alrer deducting all necessary anc proper costs and
expenses of operatinn and collection, as cdetercined by Assignee,
including without limitation reasonable attorneys' fees, apply the
net proceeds thereof irgether with any funds of Assignor deposited
with Assignee, in recduction or payment of any obligation secured by
the Mortgage in such ordev of priority as Assignee may determine in
its sole discretion;

(b) As a matter of strict rignt of Ascigree, and without
regard to the adecuacy of the sacurity or solvency of Assigror and
whether or not waste has occurred, with or without any action or
proceeding, through any person or by any agent, ¢r by a receiver to
he appointed on ex parte notio to. any ceour of competent
juriséiction, and irrespective of Assignor's pessession, then or
thereafter enter upon, take possession of, -manace anc oOperate the
Premises or any part thereof; make, modiiy, ‘enforcs, cancel or accept
surrender of any Lease now in effect or hereina’iter in effect on the
Premises or any part thereol; remove anc¢ evict. any Lessee; increase
or decrease Rents under any Lease; decorate, clegzn ané repair, and
otherwise do any act or incur any cost or expense which Assignee may
deem reasonably necessary to protect its interest hereuncder, as fully
and to the same extent as aAssignor could do if in posscsiion; and in
such event to apply the Rents so collected as previded ip Paragraph
1C0 below.

¥
o

{(c} Make or co any payments or acts which Assignor fails
ro make or do in such manner and tc such extent &z Assignee may deem
necessary to protect the Premises or any Lezse, including without
limitation the right to appear in anc defend any attion or proceeding
purporting to affect the Premises or any Lease or the rights or
powers of Assignee and also the right to perform ané discharge each
and every obligation, covenant ané agreement of Aszignor containeé ind
any Lease and in exercising any such powers to fpay necessary costs
and expenses, employ counsel ané incur ané pay rezsonable attorneys'c"
fees.
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Any remedy provicdec herein may, if not exercised prior
to foreclosure sale pursuant to the Mortgace, be exercised at any
time during the period of redemption from foreclosure sale whether or
not a default exists.

10. Application of Repts. All Rents collected by or on behalf
of Assignee each month shall be applied as follows:

(a) First, to payment of &all reasonable fees of any
receiver approvec by the court:

{(b) Second, to payment of all prior or current real estate
taxes and special assessments with respect to the Premices;

(¢} Third, to payment of all : : » cue for the
insurance rogirired by the provisions of the

(6} FTourth, to payment of expenses incurreé¢ for normal
maintenance and cperation of the Premises in such order of priority
as Assignee shall deem proper, including without limitation the
payment of reasonable ranagement, b*osevage ané attorneys' fees and
disbursements and establishment and maintenance, without interest, of
a reserve for replacemen:;

(e} Fitth:

{i}) If received prisr to any foreclosure sale of the
Premises, then to Assignee for  wvayment of the interest on the
infebtedness securedé by the Mo*tgagc ané then to the principal of the
incdebtedness secured by the Mortgage then cue ané pavable, but no
such payment mace after ucceleration o7f the incdebtecdness secured by
the Mortgage shall affect such acceleration; and

(1i) If receivec c¢uring cr witi respect Lo t e period
of redemption after a Zforecleosure sale of the

(1} If the purchaser at the Zforeclosure sgle 1is not
assignee, first to Assignee to the extent of any cZeficiency
of the sale proceeds to 'eoay the incdebtecdness celuced by
the Mortgage, seconé¢ to the su'chase' as a credit to the
redemption price, but if : not receeneg,
then to the purchaser of h

(2} If the purchaser at the is Assigree,
to Assicnee to the ex ; iciency ©f the sale
p*oceecs to repay the i ? the Mortgace
and the balaznce o be i fesignee as a credlit to
the recemption price, @ ! ; rexises are not receemec,
¢hen to Aassignee, whethe t such cdeficlency exists.,

this Assignment ané the

10 shall continue until
any Zforeclosure sale,
foreclosure sale.




UNOFFICIAL COPY

N

i1, Exculpation of Assignee. The acceptance by Assignee of
this Assignment with all of the rights, powers, privileges and
authority created hereby shall not, prior to entry upon and taking
possess;on of the Premises by Assigree, be deemed or construed to
constitute Assignee a "mortgacee in possessicn” nor thereafter or at
any time or in any event obligate Assignee to appear in or defend any
action or proceeding relating to the Leases, the Rents or the
Premises or to take any action hereuncer or to expend any money or
incur any expenses or perform or discharge any obligation, duty or
liability under any Lease, or to collect any Rents or to assume any
oblication or respopsibiiity for any security deposits or other
deposits delivered to Assignor by any lessee and not assigned and
delivered 'to Assignee, nor shall Asslgnee be liable in any way for
ary injury-or damage to person or property sustained by any person or
persons, firu,or corporation in or about the Premises.

12. No weiver or Election of Remedies.

{a) Waiver. Nejther the collecticn of the Rents and
application as provided for in this Assignment nor the entry upon and
taking possession of the Premises by Assignee shall be deemed to cure
or waive any cefault or waive, nodify, or affect any notice of
cefault hereunder or uncex the Mortcage or invalidate any act done
pursuant to any such notice.. . The enforcement of any such right or
remedy by Assignee once exercised shall continue for so long as
Assignee shall elect notwithstanding that the collection and
application of the Rents may have cured the original default. If
Assignee shall thereafter elect t¢ discontinue the exercise of any
such right or remedy, the same or any cther right or remedy hereunder
may be reasserted at any time and fror time to time following any

subsequent default.

(b} Election o©f Remedies. The Zallure of BAssignree to
assert any of the terms, covenants and conditians of this Assignment
for any period of time or at any time or times shall not be construed
or cdeemed to be a waiver of any such right “an¢ nothing herein
contained nor anything done or omitteéd to be dane by Assignee
pursuant to this Assignment shall be deemed to be an election of
remedies or a waiver by Assignee oI any of its rightz znd remedies
under the Mortgage or under the law., The right of JAcsighee to
coilect anéd enforce the payment andé performance of the cblxcatlons
under the Mortgace may be exercised by Assicnee either prior to or

simultaneously with or subsecuent to any action taken hereuncer.

nor hereby agrees to
Y signee tree and harmless
ard ail ili ‘oss, cost, cancge or exoe 1se

may incur under or reason of this Assignment, or
taken by Assicnee hereuncder, or by reason or in
ané all claims ané cemands whatsoever which may be
nst Assignee earising out oI the Leases, including
tion any claim by any Lessee of credit for Rents paid
re€¢ by Assicnor but not delivered to Assignee for any
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perio¢ under any Lease more than onhe month in advance of the due date
thereof, In the event Assignee incurs anry such liability, loss,
cost, dcamage or expense, the amount therecf 1including without
limitation reascnable attorneys' fees, with interest thereon at the
detault rate provided in the Note, shall be payable by Assignor to
Assignee immecdiately without demand and shall be secured by the
Mortgage.

14. Continuation - Termination. Upon payment and discharge in
tull of the obligations secured by the Mortcage, as evidenceé by a
full release of record of the Mortgage, this Assignment shall become
ané be void ané of no force or effect.

15." Demand Upon Lessees. Written demand by hAssignee delivered
to any Lessee for payment of Rents by reason of the occurrence of any
default claiung by Assignee shall be suificient evidence 0f each such
Lessee's c¢bligation ané authority to make ail furure payments of
Rents to Assignez without the necessity for further consent by the
Assignor. Assignor hereby indemnifies and agrees to hold each Lessee
free ané harmless from ané against all liability, loss, cost, damage
or expense suffered or incurred by such Llessee by reason of its
compliance with any demaind for payment of Rents made by Assignee
contemplated by the preceding sentence,

i6. Notices. All notice~ or other communications reguireéd or
vermitted to be given pursuant te-the provisicns of this Assignment
shall be in writipng and shall »e consicere¢ as properly given if
mailed by first class United States rail, postage prepaid, registered
or certified with return receipt recueszed, or by delivering the same
in person to the intended addressee, or 0y prepaid telegram or telex.
Notice so mailec shall be effective upon its ceposit. Notice given
in any other manner shall be effective only 1f anc when received by
the adcéressee. For purposes of notice, the 2diressas of the parties
shall be as se: forth in the Mcortcage, provided however, that either
party shall have the right to change its acddress for notice hereunder
to any other location within the continental United States by the
giving of thirty (30) days' notice to the other pariy _in the manner
set torth hereinabove.

17. Parties Bound. The terms, covenants, conditions and
warranties containec herein and the powers grantec hereby -siall run
with the lané, shall inure to the benefit of ané bindé all- parties
hereto and their respective heirs, executors, administrators, legal
representatives, successors and permitted assigns.

each

&z

=}

19. Modifications. No provision hereof shall be modified orll

limited except by a written agreement expressly relerring hereto andl

to the provision so modified or limited and signed by both Assignorﬂ
anc issignee.
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20. Severability. In case any one or more of the provisions
contained in this Assignment shall for any reason be held to be
invalid, illegal or unenforceable irn any respect, suchk invalidity,
illegality or unenforceability shall rnot affect any other provision
hereof, and this Assignment shall be construed as if svch invailid,
illegal or unenforceable provisicn had never been contained herein.

21, Headings. The headings containeé in this RAssignment are
for reference purposes only and shall not in any way affect the
meaning or interpretation hereof.

22. Applicable Law. This Assi shall be construed
accoréing to the laws of the State of

23. %Zine of Essence,
ané each D!"t’l n hereof of

24.
the services o
any of its rights liere i
fees and costs to & 1 i ) for i such enforcement,
whether or not a suit ! is broucht or, if
brought, prosecuted to 3vdg“ent.

IN WITNESS WHEREQ:I, nssicrnor has executed this Assignment
as of the day ané year set forth above.

"l-j "x d ‘s "‘r’ . o e
.r:“ IR QPTS PROPERTIES, INC.

Tl -

[
I\.-i

87 Y5 P g qe _ /%?
; 8?3379&34;{//4ﬂ/</g;£, P
3znior Vice President

STATE QOF MINNESOTA)
} ss.
COUKRTY QF HEXNEPIN)

I, Judv M. Schmizz ¢o hereby certily that Marz Rauenhors:

, personally known to me tc be the Senior Vice Presjident
cf Opus ?ropert;es, Inc., & Scuth Daxote corporation, anc personally
known to me to be the same person whose name 1s subscribed to the
foregoing instrument, appeared¢ before me this day in person and
actnowlecged that as sucb Sr, Vice Pres, he signed ancé deliveredé said

nstrument on behalf of the corporation. Given under my hané and

official seal this25:h day of June, 19¢7.

—

¥ - ‘ i l JI".
/‘“'f‘ by Ymai fo s ' ifl .
/5 \otafv

Hebe . v
F.o. 'pﬁj‘:jﬁ'é‘/l‘ ¢ ‘:.._'-‘-._ Judy M. Schmitz

NOIAIY FUilil o MDNISDTA
HeNNEPIN COUNTY

My cominion sipess 13143

H;A“‘"(u’o.‘l.“S / h;"’- .Y.’)'ffyc - é
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