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FIRST MORTGAGE

THIS MORTQAGE, made this 15t day of September 1988

by AMERICAN NATIONAL BANK AND TRUST COMPANY OF CHICAGO not personally but solely as trustee under trust
agreement dated Septemder 1, 1988 and known as Trust No. 106406-05, having an office c¢/0 The Hearn Company
100 North 5aSalle Street, Chicago, ITlinofs 60602 {the "Mortgagor®) to General Electric Capital Corporation
a corporation having an office at 9040 Roseweil Road, Atlanta, Georgia 30350

WITNESSET S, that to securs the payment of an indebtedness in the sum of Saventesn M111ton Five Mundred Thousand
Dollars ($17,00,000.00 .
A)
with a maturity data as set forth therein

awful money of the U tid States, to be psid sccording ti a cartain nota burfnyem dete harewith in the forw of Exhibit
A attached herets and Ly “i's reference Incarporstsd in and made & part hareof,/ss 14fd nots my be hereinafter imended or

axtended [the “Note™). #1) strer obligations and 11ab111ties due or to Decomm dus the Mortgagew, ail amounts, sums and ex-
pensss pald hereunder by tie Ao-tgagee according to the tarms hereof and al} other oblfgations and Tisdi{lities of the Morts
gagor undar this Mortgage nd the Note, together with ail intarestion the satd fndebtedness, obligatifons, l{abilfties,
amounts, sums and expenses (all /f (he_aforesaid are hereinafter collactivaly rafarred to as the "Indebtedness®}, the Mort-
gegor herehy mortgiges, grants. bBligrais, salls, wesmende, conveys, aliens, remises, roleases, o3ti

c .

firms to the Mortgegee: inchudtmgfrise

{Interests \lia mattve Financing re—
A1t that certaim lot, plece or parcel of Y-a’ ore particwlarly described fa Cxhibit § sttached hereto and by th1s reference
mde 8 part hereof:

k)

TOGETHER with the buildings and improvements 7a w o hereafter located on said land and all right, tile and interest, (f any, of
the Motigagor in and (o the sireets and roads abutting iaid 1224 to the center iines thervof, and stripe and gores within or adjoining
said land, the air space and right to use said air space abo' ¢ sai § land, all rights of ingress and egress by motor vehicles to parking
{acilities on or within said land, all casernents now or hereofer ~ffecting said land, royalties and all rights appertaining to the use
and enjoyment of said land, including, without limitation, a'iey drainage, mineral, water, oil and gas rights (said land and/or
leaschold estate, together with said building and (mprovements, "2 property and other rights, privileges and ipterests encumbered
or conveyed hereby, are hereinafter collectively referred to a2 tha *’Fromises'’);

TOGETHER with all fixrures and articles of personal property and uif 4ppurtenances and additions thereto and substitutions or
replacements thereof, owned by the Mortgagor and now or heresfler At chod to, contalned In, or used in connection with the
Premisea or piaced on any part thereo!, though pot sttached thereto, iciuding ™yt not limited 15, all screens, awnings, shades,
blinds, cunains, draperies, carpets, rugs, foriture and fumishings, heating  lighting, plumbing, ventilating, air conditioning,
refrigerating, incinerating and elevator plants, stoves, ranges, vacuum cleaniay svstr.as, call sysiems, sprinkler systems and other
fire prevention and extinguishing apparatus and materials, motors, machinesy, pipis appliances, equipment, firtings and fixtures,
and the trade name, good will and books and records relating to the business operated! o0 the Premises. Without limiting the forego-
ing, the Mortgagor hereby grants to the Mortgagee a security interest in all of the Mortgr¢or’s present and future *‘equipment’’ and
‘'general intangibles'" (as said quoted terms are defined in the Uniform Commercial Ccr o7 the State wherein the Premises is
focated) {the Premises and said flxtires and articles of personal property and sald *‘equipmea’’ and “‘general intangibles'' en.
cumberad and conveyed hereby are hereinafier sometimes called the *Mortgaged Property'’) anc the Mortgagee shall have, in addi-
tion to all rights and remedies provided herein, and In any other agreementz, commitments and und rakings made by the Mortga-
gor 10 the Mortgages, all of the rights and remedies of & **secured party'’ under the said Uniform C omir ercial Code. To the extent
permitied under applicable law, this Mortgags shall be deemed (o be a ‘‘security agreement®’ (a3 deilzad (a the aforesaid Uniform
Commercial Code). If the lien of this Mortgage is subject to a security interest covering any such persoral inperty, then all of the
right, title and interest of the Mortgagor in and to any and all such property (s heredy assigned to the Mort,s7oe, together with the
beneflts of all deposits and payments now or hereafter made thereon by the Mortgagor;

TOGETHER with all leases, lettings and licenses of the Premises or any part thereof now or hereafier entered in:o and all right, ti-
tle and interest of the Mongagor thereunder, including, without Uimitation, cash and securities deposited thereunder and the right to

receive and coliect the rents, issues and prollta payable thereunder;

TOQETHER with all unesrned premiums, accrued, accruing o to accrue under insurance poticies now or hereafter obiained by the
Mortgagor and all proceeds of the conversion, voluntary or involuntary, of the Mortgaged Property or any part thereof into cash or
fiquidated claims, including, without limitation, proceeds of hazard and title Insurance and sll awards and compensation heretofor
and hereafier made 10 the present and all subsequent owners of the Mortgaged Property by any governmental or other iawful
authorities fof the taking by eminent domain, condemnation or otherwise, of all or any part of the Mortgaged Property or any ease-
ment theredn, including awards for any change of grade of stroets;

TOGETHER with all right, title and interest of the Morigagor in and to all extensions, improvements, betterments, renewals,
substitutes and replacements of, and all additions and appurtenances (3, the Mortgaged Property, hereafier acquired by, or released
1o, the Mortgagor of constructed, assembdied or placed by the Mortgagor on the Mortgaged Property, and all conversions of the
security constituted thereby, immediately upon such acquisition, reicase, construction, assembling, placement or conversion, as the
case may be, and in each such case, without any funhet morigage, conveyance, assignment or other act by the Mortgagor, shall
become subject 10 the Hien of thiy Mortgage as rully and completely, and with the same effect, as though now owned by the Mortga-
gor and specifically described herein,

T&!LA:}E AND TO HOLD the Mortgaged Property unto the Mortgagee snd its successors and assigns uncll the Indebiedness is
p . .
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ARTICLE )
Covenants of the Mortgagor

AND the Mortgagor covenants and agrees with the Mortgagee as follows:

Section 1.01. Payment o/ iAe Indebiedness. The Mortgagor will punciually pay the [ndebtedness in immediately avallable
funds as provided herein and in the Note, all in the coin and currency of the United States of America which is legal tender for the

payment of public and private debts,

Section 1.02.  Tile to the Mortgaged Properry. The Mottgagor warrants that: (i) it has title to the Mortgaged Property sub.
ject only to those exceptions to title set forth in the policy of title insurance insuring the lien of this Morigage; (i) it has full power
and lawlul authority (o encumber the Mortgaged Property in the manner and form herein set forth; (iii) it wiil own all fixtures and
articles of personal property now or hereafter affixed and/or used in connection with the Premises, including any substitutions or
replacemnents thereof, free and clear of liens and claims; (iv) this Morigage is and will remain a valid and enforceable first lien on the
Morigaged Property, and (v} it will preserve such title, and will forever warrant and defend the same to the Mortgagee and will
forever warrant and defend the validity and priority of the lien hereof agains the claims of all persons and parties whomsoever,

Section 1,03, AMainrenance of the Morigeged Property, The Mortgagor shall maintain the Mortgaged Property in good
repair, shall cornly with the requirements of any governmental authority claiming jurisdiction over the Mortgaged Property within
thirty (30} da*. ahi =r an order containing such requirement has been issued by any such authority and shall permit the Mortgagee 10
enter upon the Fremises and inspect the Mortgaged Property at all reasonable hours and without prior notice. The Mortgagor shall
not, without the ric> written consent of the Mortgagee, threaten, commit. permit or suffer to occur any waste, material alteration,
demolition or rem(va’ of the Mortgaged Property or any part thereof; provided, however, that fixtures and articles of personal
property may be remoed from the Premises if the Morigagor concurrently therewith replaces same with similar items of equal or

greater value, free ol o= Yiuy, charge or claim of superior title,

Section 1.04.  asvgn o: Restoration. (a) The Morigagor shall keep the buildings and improvements now or hereafter
located within the Premises instres, againsn damage by fire and the other hazards covered by a standard extended coverage insurance
*” “policyl for the full insurable valus taereof (which, uniess the Mortgagee shall otherwise agree in writing, shall mean the full repair
and replacement value thereof withor; reduction for depreciation or co-insurance). In sddition, the Morigagee may require the
Mongagor 10 carry such other insuraiore 67 che buildings and improvements now or hereafter located within the Premises, in such
amounts as may from time to time be ressonably required by institutional lenders, against insurable casualties {including risks of
war and auclear explosion) which at the time «re commonly insured against in the case of premises similarjy situated, due regard be-
ing given 10 the site and the type of the build. ng, tue construction, location, utilities and occupancy or any replacements or substitu-
tions therefor. The Mortgagor shall additionany ".cen the buildings, improvements and equipment located therein and thereon now
or hereafter located on the Premises insured agaics io¢ by flood if the Premises are located in an arca identified by the Secretary of
Housing and Urban Development as an area havin sr ec’al flood hazards and In which flood insurance has been made available
under the National Flood [nsurance Act of 1968 {(ana 3> successor act thereto) in an amount at least equal to the outstanding In-
debtedness or the maximum limit of coverage available w th resnect to the buildings under said Act, whichever is less, and will ausign
and deliver the policy or policies of such insurance to the Mr rtgayee, which policy or policies shall have endorsed thereon the stan-
dard New York {or local equivalent) mortgagee clause in the ame of the Mortgagee, s0 and in such manner and form that the Mort-
gagee and its successors and assigns shall at all times have ana holo the sald policy or policies as collateral and further security for
the payment of the [ndebtedness until the full payment of the Ind+Ut2dness. In addition, from time to time, upon the occurrence of
any change in the use, operation or value of the Premises, or in thi: 9> ailability of insurance in the area in which the Premises are
located, the Mortgagor shall, within five (5) days afler demand by tie ofc rigages, take out such additional amounts and/or such
other kinds of insurance as the Mortguges may ressonably require, Other «7.¢. the Mortgagor shall not take out any separate or ad-
ditional insurance which ia contributing (n the event of ioss unless it is proer.y sndorsed and otherwise satisfactory (o the Mortga-
gee in all respects, The proceeds of insurance pald on account of any damas= Sr destruction to the Premises or any part thereo! shall
be paid over to the Mortgagee to be applicd as herelnafter provided. o
' ha1) apply all or a portion of any insurance
procel‘zgg Ho:t-:gzgge’?ur;g:g::iezdpm':zg:gr:osg.hﬂeg:ét:g: '1'?55933'&: rv,s‘.‘;ggt ot of the Premises nng anytsucgi "
insurance proceeds not applied to such restoration {whether or not any p.‘_{ceeds :er:d:pgxssssg :g;:. t!::sr:;:or:t;on
shail be applted to the payment of the Indebtedness. In the evant that s ‘ch U0 A
of the Premises, then such use of the proceeds shall be governed as hereins! ter prov .
(c) In the event of damage or destruction to the Premises, the Mortgagor shall give prompt, w -icten notice thereof to the Mort-
gagee and shall prompily commence and diligently continue to perform repair, restoration and »oovildi=s of the Premises so dam-
aged or destroyed (hereinafter referred to as the **work’’) to restore the Premises in full compliance vith & | legal requirements and
o0 that the Premises shall be at least equal in value and general utility as they were prior to the damuee or Zostruction, and If the
work to be done is structural or if the cost of the work as estimated by the Mortgagee shall exceed Fifty Thuus nd Dollars (350,000}
(hereinafter referred to as *‘major work''}, then the Morigagor shall, prior to the commencement of the wol k. curnish to the Mor-
gagee: (f) complete plans and specifications for the work (approved by all governmental authorities whose apprsval is required), for
the Mortgagee's approval, which approval shall not be unreasonebly withheld, Said plany and specifications s-37" uear the signed
approval thereof by an architect satisfactory to the Mortgagee (hereinafter referred to a3 the ' Architect’’) and shail bl accompanied
by the Architect’s signed estimate, bearing the Architect’s seal, of the entire cost of completing the work; (2) nertified or photostatic
copies of all permits and approvais required by law in connection with the commencement and conduct of the work; and (3) a surety
bond for and/or guaranty of the paymen! for and completion of, the work, which bond or guaranty shall be in form satisfaciory to
the Mortigagee and shall be signed by a surety or sureties, or guarantor or guarantors, As the case may be, who are scceptable Lo the
Mortgagee, and in an amount not less than the Architect's estimate of the entire cost of completing the work, less the amount of in-

surance proceeds, if any, then held by the Mortgagee for appiication toward the cost of the work.

(d) The Mortgagor shail not commence any of the work until the Mortgagor shall have complied with the applicable re-
quirements referred to in subparagraph (c) above, and after commencing the work the Mortgagor shall perform the work diligently
and in good faith in accordance with the plans and specifications referved to in subparagraph (c} (1) above, if applicable.

{e)} AJ] insurance proceeds recovered by the Mortgagee on account of damage or destruction to the Premises less the cost, if
any, 1o the Moitgagee uof such recovery and of paying out such proceeds (including attorneys’ fees and costs aliccable 1o inspecting
the work and the planas and specifications therefor), shall, upon the wrilten request of the Mortgagor, be applied by the Morigagee
1o the payment of the coxt of the work referred 1o in subparagraph (¢) above and shall be paid cut from time to time lo the Morig-
gor and/or, at the Mortgagee's optlon exercised from time to time, directly to the contrsctor, subcontractors, materialmen,
laborers, engineers, architects and other persons rendering services or materials for the work, ay said work progresses except &3
otherwise hereinafier provided, but subject to the following conditions, any of which the Mortgagee may waive:

1. If the work to be done is structural or if it is major work, as determined by the Mortgagee, the Architect shall be in

charge of the work;
* with "vandalism and maliclous mischief®, “all risk of physical loss” and *completion and/or premises

occupancy” endorsements
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2. Each request for payment shail be made on seven (7) days’ prior notice to the Morigagee and shall be accompanied by &
certificate of the Architect if one be required under subparagraph (c) abave, otherwise by an executive or fiscal officer of
the Mortgagor, siating (1} that all of the work completed has been done in compliance with the approved plans and
specifications, if any be required under said subparagraph (c), and in accordance with all provisions of law; (ii) the sum re-
quested is justly required 1o reimburse the Mortgagor for payments by the Mortgagor 1o, or is justly due to, the contractor,
subcontractors, materialmen, laborers, engineers, architects or other persons rendering services or materials for the work
(giving a brief description of such services and materials), and that when added 1o sll suma, if any, previously paid out by
the Mortgagee does not exceed the value of the work done to the date of such certificate; and (iif) that the amount of such
proceeds remaining in the hands of the Mortgagee will be sufficient on completion of the work to pay for the same in full
(giving in such reasonabie detail as the Mortgagee may require an estimate of the cost of such compietion);

3. Each request shail be sccompanied by waivers of liens satisfaciory to the Mortgagee covering that part of the work
previously paid for, If any, and by a search prepared by a title company or licensed abstractor or by other evidence
satisfactory to the Mortgagee, that there has not been filed with respect 10 the Premises any mechanic's lien or other lien or
instrument for the retention of title in respect of any part of the work not discharged of record and that there exist no en-
cumbrances on or affecting the Premises other than encumbrances, if any, which are set forth in the title policy issued to

the Mortgagee insuring the lien of this Morigage;

4. No lease affecting the Premises immediately prior to the damage or destruction shall have been cancelled, nor contain
any still exevrcisable right to cancel, due to such damage or destruction;

8. There shald be no default on the pari of the Mortgagor under this Mortgags or the Note or any other instrument secur-
ing the samv, and

6. The request ior @y payment after the work has been compleiedt shall be accompanjed by a copy of any certificate or
certificates requi.ed o~ law {0 render occupancy of the Premises legal.

Upon completion of tirg wor’ and payment in full therefor, or upon failure on the part of the Mortgagor promptly to com-
mence or diligently to continue (a/ work, or at any time upon request by the Mortgagor, the Morigages may apply the ammount of
any such proceeds then or therea't~; in the hands of the Mortgagee to the payment of the indebtedness, provided, Aowever, that
nothing herein contained shall prevent the Mortgagee from appiying at any time the whole or any part of such proceeds to the curing

of any default under this Morigage c¢ the Mote.

{f1 1o the event the work to be done is n7is*ructura or it {s not majoc work as determined by the Mortgagee, then the net in-
surance proceeds held by the Mortgagee for ipplication thereto shall be paid to the Morigagor by the Mortgagee upon completion
of the work, subject 1o the provisions of the J~rescing subparagraphs (¢}, (d) and (e) except those which are applicable only if the
work to be done is structural or it is major worc a determined by the Morigagee.

(g) 1f within one hundred twenty (120} days altu= 207 occurrence of any damage or destruction to the Premises requiring struc-
tural work or major work in order to restore the Premnis s, the Mortigagor shall not have submitted 10 the Mortgagee and received
the Mortgagee's approval of plans and specifications fur th. rioair, restoration and rebuilding of the Premises so damagedt or
destroyed (approved by the Architect and by all governmen' al aulhorities whose approval is required), or if, after such plans and
specificetions are approved by all such governmental authoritiv: 874 the Mortgagee, the Mortgagor siall fail to commence promptly
such repair, restoration and rebuilding, or if thereafter the Morizaror fails diligently to continue such repair, restoration and
rebuilding or is delinquent in the payment to mechanics, materialme « o7 others of the costs incurred in connection with such work,
or, in the case of any damage or destruction requiring neither structu o) ‘work not major work, as determined by the Mortgagee in
order (o restore the Premises, if the Mortgagor shall fall to repalr, resror: and rebuild promptly the Premises so damaged or
destroyed then, in addition to all other rights herein set forth, and alter ¢ivir g the Mortgagor 1en (10) days’ written notice of the
nonfulfillment of one or more of the foregoing conditions, the Mortgagee, o7 ~uy lawfully appointed receiver of the Premises, may -
at their respective options, perfonn or cause to be performed such repair, restorati-o ond rebuilding, and may take auch other steps
a3 they deem advisable to perform such repair, restoration and rebuilding, and vy on tv.enty-four (24) hours' prier notice to the ex-
tent reasonably neceysary for any of the foregoing purposes, and the Mortgagor .=7¢>’y waives, for the Morngagor and all others
holding under the Morigagor, any claim against the Mortgagee and such receiver arisin; ot of anything done by the Mortgagee or
such receiver pursuant hereto, and the Mortgagee may apply insurance proceeds (without 1p< need to fulfill any other requirements
of this Section 1.04) to reimburse the Mortgagos, and/or such roceiver, for all amounts expen/sed or incurred by ihems, respectively,

- is commection with the performance of sech work, and nay cxcess costs shall be padd by the & ortagor (o the Morigages upon de-
mand.
(h) The Fbrt?agor shall (1) provide public 11ability insurance with respec. to_the Premises providing
for limits of i1{abtlity of not ?ess than $1,000,000 for both injury to or death r¢ a person and for prop-
erty damege, (11) unless Mortgagee agrees otherwise in in writing, provide rent  nsu anrce or business in-
terruption insurance in an amount at least equal at all times to the annual rent o)’ of tha Premises or
gross business earnings; and {(111) workmen's compensation insurance in amounts requived by applicable Taw.
) Al Insurance policies required pursuast to this Sectiom .04 shall be endorsed 1o name the Moripge & an insured
thereunder, a3 its interest may appear, with loss payable to the Mortgages, withom contribution, under a sta der-Mew York (or
local equivalent) mortgages clause. All such insyrance policies and endorsements shall be fully paid for and contai’s yvh provisions

and expiration dates and be in such form and issued by such insurance companies licensed to do business in the State where the

Premises are located, with & rating of **A-12*" or better as estadlished by Best’s Rating Guide or an equivalent rating with such other
publication of a similar nature as shail be it current use, as shall be approved by the Mongagee.'Without limiting the foregoing,
each policy shall provide that such policy may not be cancelied or materially changed except upon thirty (30) days’ prior writien
notice of intention of non-rentewal, cancellation or material change to the Mortgagee [ten (10) days in event of cancellation or non-
renewal resuiting solely from non-payment of premium) and that no act or thing done by the Mortgagor shall invalidate the policy
as against the Morigagee. In the event the Mortgagor fails to mainwaln insurance in complirnce with this Section 1.04, the Mortga-
gee may, but shall not be obligated to, obtain such insurance and pay the premium therefor and the Morigagor shall, on demand,
reimburse the Mortgagee for all sums, advances and expenses incurred in connection therewith. The Mortgagor shall deliver copies
of all original policies, certified by the insurance company or authorized agent as being true copies to the Mortgagee together with
the endorweraents thereto required hereunder, Notwithstandirg anything to the contrary contained hersin cwin-Sectionadsof-the

2 or any other provision of ap-
plicable law of any other State, the proceeds of insuranice policies coming into the possession on the Mortgagee shall not be desmed
trust funds and the Mortgagee shall be entitled to dispose of such proceeds a3 herein provided.

Section 1.08. AMaintenance of Exisrence. The Mortgagor will, 30 long as it is owner of the Morngaged Property, do all
things necessary to preserve and keep In full force and effect its existence, {ranchises, rights and privileges under the laws of the state
of its incorporation, or formation, as the case may be, and will comply with all regulations, rules, ordinances, statutes, orders and
decrees of any governmental suthority or court applicable to the Mortgagor or to the Mortgaged Property or any part thereol.

(i) The Mortgagee shail have the right to require that Mortgagor provide additional Insurance with re-
spect to the Prem{ses, including, but not 'Hmiteﬂ to: earthquake, damage due to faulty construction and/or
error in desfgn and/or faulty workmanship; and contin
pertaining te property that does not conform to local
and amounts satisfactory to Mortgagee.

LI

ent Tiabilfty €rom the operation of building laws
%aws. statutes, codes or regulations, all in forms
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Section 1.08. Taxes and Other Charges. (a) The Mortgagor shall pay and discharge when due all taxes of every kind and
nature, water Tates, sewer rents and assessments, levies, permits, inspection and license fees and all other charges imposed upon or
assessed against the Morigaged Property or any part thereof or upon the revenues, rents, issues, income and profits of the Premises
or arising in respect of the occupancy, uses of possession thereof and, unless the Mortgagor is making monthly deposits with the
Morigagee in accordance with Section 1.14 hereof, the Mortgagor shall exhibit ta the Morigagee within five (5) days alter the same
shatl have become due, validated receipts showing the paymeni of such taxes, assessments, water rates, sewer rents, levies, fees and
other charges which may be or become a prior lien on the Morigaged Property. Should the Mortgagor default (n the payment of any
of the foregoing taxes, assessments, Waler rales, sewer rents, or other charges, the Mortgagee may, but shall not be obligated to, pay
the same or any part thereof and the Morigagor shail, on demand, reimburse the Morigagee for all amounts so paid.

) Nothing in this Section {.06 shall require the payment or discharge of any obligation imposed upon the Mortgagor by sub-
paragraph (s} of this Section 1.06 50 Jong a3 the Mortgagor shall in good faith and at its own expense contest the same or the vaiidity
thereof by appropriate legal proceedings which proceedings must operate 10 prevent the collection thereof or other realization
thereon and the sale or farfeiture of the Mortgaged Property or any part thereof to satisfy (he same; provided that during such con-
test the Mortgagor shali, at the option of the Mortgagee, provide security satisfactory to the Morigagee, assuring the discharge of
the Mortgagor's obligation hereunder and of any additional interest charge, penaity or expense arising from ot incurred as a result
of such contest: and provided, further, that if at any time payment of any obligation imposed upon the Marigagor by subsection {a)
of this Section 1.06 shall become necessary to prevent the delivery of & tax deed conveying the Mortgaged Property or any portion
thereof because of non-payment, then Mortgagor shal) pay the same in sufficient time to prevent the delivery of such tax deed,

Section 1.07. Afechanics'and Grher Liens. The Mortgagor shall pay, from time to time when the same shall become due,
all tawful clairs and demands of mechanics, materialmen, laborers, and others which, if unpaid, might result in, or permit the crea-
tion of, a liei: 0 .he Mortgaged Property or any part thereof, or on the revenues, rents, {ssues, income or profits arising therefrom
and, in general, thie Mortgagor shall do, or cause 10 be done, at the cost of the Mortgagor and without expense 10 the Mortgagre,
everything necessary to fully preserve the lien of this Mortgage. In the event the Morigagor fails to make payment of such claims and
demands, the Morty-ge2 may, but shall not be obligated 10, make payment thereof, and the Mortgagor shall, on demand, reimburse
the Morigagee for a)' wurus so expended.

Section 1.08. (oid mnation Awards. The Mortgegor, immediately upon obtaining knowledge of the institution of any
proceedings for the condemr.atir.s of the Premises or any portion thereof, will notify the Mortgagee of the pendency of such pro-
ceedings, The Mortgagee may {‘aricicate in any such proceedings and the Mortgagor from time to time will deliver to the Mortgagee
al} instruments requested by it 7z permit such participation. All awards and compensation or other taking or purchase in lieu
thereof, of the Premises or any part ticreof, are hereby assigned to and shail be paid to the Mortgagee. The Mortgagor hereby
avthorizes the Mortgagee 10 collect and re zive such awards and compensation, to give proper receipts and scquistances therefor
and in the Mortgagee's sole discretion toapply the same toward the payment of the Indebiedness, notwithstanding the fact that the
Indebtedness may not then be due and payab’e, oo 1o the restoration of the Premises. In the event that any portion of the condemaa-
tion awards or compensation shall be used tc reduce the Indebtedness, same shall be applied to the then unpaid installments of prin-
cipal due under the Note in the inverse order o1 Ziser” maturity, such that the regular payments under the Note shall not be reduced
or altered in any manner, The Mortgagor, upon :=4°c3t by the Martgagee, shall make, execute and deliver any and all instruments
requested for the purpose of confirming the assignsien. . the aforesaid awards and compensation to the Mortgagee frec and clear
of any liens, charges or encumbrances of any kind or p.iuss whatsoever. The Morigagee shall not be limited to the interest paid on
the proceeds of any award or compensation, but shall be entit!= to the payment by the Morigager of interest a1 the applicable rate

provided for herein or in the Note. .
Section 1,00, AMortgage Authorized. The Mortgagus 'cisby warrants and represents that the execution and delivery of

this Mortgage and the Note has been duly authorized and that Lyer: i3 no provision in its certificate of incorporation or by-laws (If
the Mortgagor is & corporation) or jis partnership agreement (if the M rigagor is & partnership), as same may have been amended,
requiring further consent for such action by any other entity or persor; ii is duly organized, validly cxisting and in good standing
under the laws of the state of its incorporation ot formation, as the casein”.; be, and has (a) all necessary licenses, authorizations,
registrations and approvals and (b} full power and suthority 10 own its prape rties and carry on its business as presently conducted;
and the execution and delivery by and performance of its obligations under.1'.ls Mortgage and the Note will not result in the Mortga-

efault under any provision of Its certificate of incorporation or by uaw (f the Mortgagor is & corporation) or of its

gor being in d
as the same may have L een ariended, or of any morigage, credit or other

partnership agreemment (if the Mortgagor is a partnership),
agreement t0 which it {s a party.

Section 1.10. Costs of Defending and Upholiding the Lien. If any action or proeading is commenced Lo which action or
proceeding the Mortgages is made a party or in which it becomes necessary to defend of uphrid the lien of this Monigage, the Mort-
gagor shall, on demand, reimburse the Mortgagee for all expenses (including, without limitati )n, reasonable attorneys’ fees and ap-
pellate attorneys’ fees) incurred by the Mortgagee in any such action or proceeding. In any action or proceeding to foreclose this
Mortgage or to recover or coliect the Indebtedness, the provisions of law relating 10 the recoveing of costs, disbursements and

sliowances shall prevail unaffected by this covenant.

Section 1.11.  Additional Advances and Disbursemenss. The Morigagor shall pay when due i puments and charges on
all tiens, encumbrances, ground and other leases, and security interests which may be or become superics ¢, inferior to the lien of
this Mortgage, and in default thereof, the Mortgagee shall have the right, but shall not be obligated, to pay. viihout notice 10 the
Mortgagoe, such payments and charges and the Mortgagor shall, on demand, reimburse the Mortgagee for amonnts 3o paid, In
addition, upon default of the Morigagor in the performance of any other terms, covenants, conditions or obligations yy it to be per-
formed under any such prior or subordinate lien, encumbrance, lease or security interest, the Mortgagee shail have the right, but
shall not be obligated, to cure such default in the name and on behalf of the Mortgagor. All sums advanced and reasonable expenses

incurred at any time by the Mortgagee pursuant to this Section .11 or as otherwise provided under the terms and provisions of this
Mortgage or under applicabie law shall bear interest from the date that such sum is advanced or expense incurred, to and including
the date of reimbursement, computed al an interest rate equal 10 2--F-por-menth, the Post-Defsult Rate provided in the

Section 1,12,  Costs of Enforcement. The Mortgagor agrees 10 bear and pay all expenses (including reasonable atiorneys’
fees and appeilate aitorneys® fees) of or incidental to the enforcement of any provision hereof, or the enforcement, compromise or
settlement of this Mortgage or the Indebtedness, and for the curing thereof, or for defending or asserting the rights and claims of the
Mortgagee in respect thereof, by litigation or otherwise. Al rights and remedies of the Mortgagee shall be cumulative and may be
exercised singly or concurrently. Notwithstanding anything herein contained to the contrary, the Mortgagor: (s) hereby walves trial
by jury; (b} will not (I} at any time insist upon, or plead, or in any manner whatever claim or take any benefit or advanage of any
siay or extension or moratorium law, any exemption from execution or sai® of the Mortgagsd Property of aoy pan thereof,
wherever enacted, now or at any time hereafter in {orce, which may affect the covenaits and terms of performance of this Mon-
gage, nor (ii) claim, take or insist upan &ny benefit or advaniage of any law now or hereafter in force providing for the valuation or
appraisal of the Morgaged Property, or any part thereof, prior 10 any sale or sales thereof which may be made pursuant 1o any pro-
vision herein, or pursuant to the decree, judgment or order of any court of competent jurisdiction, nor (iii) after any such sale or
sales, claim or exercise any right under any statute heretofore or hereafter enacted to redeem the property so sold or any part
thereof; (c) hereby expressly waives all benefit or advantage of any such law or laws, and (d) covenants not 1o hinder, delay or
impede the execution of any power herein granted or delegated to the Mortgagee, but to suffer and permit the execution of every
power as though no such law or laws had been made or enacted. The Mortgagor, for itself and all who may claim under it, waives,
to the extent that it lawfully may, all right to have the Mortgaged Property marshaled upon any foreclosure hereof.
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Section 1.13. Morigope Taxes. The Mortgagor shall pay any and sll taxes, charges, filing, registration and recording
excises and levies imposed upon the Mortgagee by reason of its ownership of the Note or this Morigage or any morigage su;;::
mental h_ereto. any security instrument with respect (o any fixtures or personal property owfied by the Morigagor at the Premises
and any instrument of rurthgr assurance, other than income, franchise and doing business taxes, and shall pay all stamp taxes and
othgr taxes required 1o be paid on the Note. In Lhe event the Mortgagor fails to make such payment within five (5} days after wrilten
notice thereof from the Mortgagee, then the Mortgagee shall have the right, but shall not be obligated, lo pay the amount due, and
the Morigagor shall, on demand, reimburse the Mortgagee for said amount.

Section 1.14. Escrow Deposits. The Morigagee, at its option, may require that the Mortgagor d it with the Mon

mouthly, one-twelfth {1/12th) of the annual charges for ground or other ren, if any, insurance prﬂni?rr?:'md redcsmemmu:
assessments, water, sewer and other charges which might become a lien upon the Mortgaged Property and the Mortgagor shall,
accordingly, make such deposits. In addition, if required by the Mortgagee, the Morigagor shail simultaneously therewith deposit
with the Mortgagee a sum of money which together with the monthly installments aforementioned will be sufficient to make each of
the payments aforementioned at feast thirty {30) days prior to the date such payments are due. Should said charges not be ascertain-
abje at the time any deposit is required to be made with the Morigagee, the deposit shall be made on the basis of the charges for the
prior year, and whgn the charges are fixed for the then current year, the Morigagor shall deposit any deficiency with the Morigagee.
All funds so depc_mted with the Mortgagee shall be held by it without interest, may be commingled by the Mortgagee with its general
funds and, provided that no Event of Default shall have occurred, shall be applied in payment of the charges aforementioned when
and as payable, to the extent the Mortgagee shall have such funds on hand, Should an Event of Default eccur, the funds deposited
with the Mortgagee, as aforementioned, may be applied in payment of the charges for which such funds shall have been deposited or
to the paymeny of the Indebiedness or any other charges affecting the security of the Morigagee, as the Morigagee sees {it, bui no
such .lppl!cnv'on m_au be deemed (0 have been made by operation of law or otherwise until actually made by the Mortgagee as herein
provided. 1: duponits are being made with the Mortgagee, the Mortgagor shall furnish the Mortgagee with bills for the charges for
which such depoats are required to be made hereunder and/or such other documents necessary for the payment of same, at least {1f-
teen (15) days pricr to the date on which the charges first become payable. In the event the Mortgagor fails to pay any such amount
the Mortgagee ma;; 0. shall not be obligated to, make payment thereof, and the Mortgagor shall, on demand, reimburse the Mort-
gagee for all sums 75 evprnded,

] Section 1.18. L=ie Tharper. In the event any payment provided for herein or in the Note shall become overdue for a
period in excess of ten {10}'da’ s, a late charpe computed at an interest rate of 2 % per month on the payments so overdue shall
become immediately due to tl.e 4ortgagee, st the Mortgages’s option, as liquidated damages for fallure to make prompt payment.
Late charges shall be payablc.=.ith the next instaliment of principal and/or interest due under the Note,

Section 1.16. Financial itaiewnts., The Mortgagor shall furnish and shall cause any guarantor
of the Indebtedness (the “Guararcor”} to furnish to the Mortgagee, ausntanlv—snd (1) sanual financial

statements of Mortgagor. the bensficiiry of Mortgagor and any Guatantork and (11} monthly o?orat'fng f%g?mﬂtl
e w n

of the Mortgaged Property including income from all sources; all of wnich shall be deiivered
120 days after the end of such fiscal- reriod and in sco]':e and detail satisfactory to Mortgagee. All
such statements shall be prepared in accirdunce with generally accepted accountfng principles consistent)
applied and certified by the beneficlary of Mortgagor, Mortgagee shall hzve the right to examine suc
records, books and papers of the mrtga%or r such Guarantor which reflect upon its financial condftfon
and the income and expense relative to the Prrmises, and the business conducted thereat, The Mortgagor
further agrees that, within ten (10) days aiter.cequest by the Mortgagee, 1t sha1l furnish or cause
any Guarantor to furnish to the Fbrtgagee. But no¢ mere often than once in each calendar month a written
statement of receipts and disbursements of the \remises for the twelve (12) months next preceding the
first day of the month in which the request is mase and & written statement containing the names of
a1l tenants of the Premises, the terms of their respoc.dve tenancies, the spaces occupied and the rentals
paid therefor. Each such written statement shall be curtified by a principal officer ar partner of
the beneficiary of Mortgagor and such Guarantor. A1l firarcisi statements of the beneficlary o Hort%agor
and each Buarantor shall be delfvered in duplicate, apa, in the case of tha Mortgagor, shall be
accompanied by tha certificata of 2 principal financial c¢ accounting officer of the beneficiary of
Mortgagor, dated within five (5) days of the delivery of sucii-atatements to the Mortgagee, stating that
he knows of no Event of Default, nor of any event which after nctice or lapse of time or both would
constitute an Event of Default, which has occurred and is cont{nuing, or, 1f such event or Event of
Default has occurred and is continuing, specifying the nature and peiod of existence thereof and what
action the Mortgagor has taken or-proposes to take with resgecf ~~areto, and, except as otherwise
specified, stating that the Mortgagor has fulfilled all its obligatiurs under this Mortgage which are
required to be fulfilled on or prior to the date of such certificate.
v cm e e | unGRrT_present leases or under
) Leis*s defined in the Note;
Socﬂov_n.i?.‘ Restrictive CovenanisT Wichout the prior wrilten consent of the Morigas b, Lbe Mortgagor shall not: (afexe- -
cute or permit 10 exist any lease of all or a substantial portion of the Premises except for occuparcy by the lessee (3]
modify any lease affecting the Premises resulting in terms less favorable than those existing &3 of ihe d ue hereo!; (c) discount any
rents of collect the same for a period of more than one month in advance; {d) cance! any lease affecting th: P:omises except upon the
defaull of the tenant thereunder; é j " ;
i of
. in; (c) execute any conditional bill of sale, chattel mortgage or other security tnstrumuoty 2overing any furni-
ture, furnishing, fixtures and equipment, intended (o be incorporated in the Premises or the appurtenances the eto, or covering
articles of personal property placed in the Premises or purchase any of such furniture, furnishings, fixtures and equipment so that
ownership of the same will not vest u_nconditionully in the Mortgagor, free from encumbrances on delivery to the Premises; {f) fur-
ther assign the leases and rents affecting the Premises; (g) sell, transfer, convey or assign any interest in the Morigaged Property or
any part thereof; or (h) further encumber, alienate, hypothecate, grant & security inierest in or grant any other interest whatsoever in

Pro or &n thereof. .
e ST I toRest (3 Hortasaor] o
T Sacuon 1.1 l_. “ESIoppet UcﬂU%ca' }a‘. The Moitgagor within three (3) aays upon reqitest (n person ot within five (5) days
upon request by mail, shal) furnish to the Mortgagee a wrilten statement, duly scknowledged, setting forth the amount due on chis

Mortgage, {hc terms of payment and maturity date of the Note, the date to which interest has been paid, whether any offsets or
defenses exist against the Indebtedness and, If any are alieged to exist, the nature thereof shall be set forth in detall,

Section 1.19,  Trust Funds. (a) The Mortgagor will receive the advances secured hereby, and will hold the right to receive
such advances, a3 & trust fund to be applied firs1 for the purpose of paying the com of the improvemsnts before using any pert of
such advances for kny oUier PUIPOSE. TR RSl IubPAsaPr i I it St r il -0ss-Tade-subioat-tound-insomplionss

e, fund i £ Sactian i3.obibelisat A I Dioss X ool (it 0e-Fromi ; o tiend ”

() All lease securities of tenants of the Premises shali be treated as trust funds not to be commingled with any other funds of
the Mortgagor. Within ten (10) days after request by the Mortgagee, the Mortgagor shall furnish to the Mortgagee satisfactory
evidence of compliance with this subparagraph (b) of this Section 1.19 together with a statement of all lease securities deposited by
the tenants and copics of al) leases not theretofore delivered to the Morigagee, certified by the Mortgagor.

j.
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Seclion 1.20. Assignment of Rents. The Mortgagor hereby assigns to the Morigagee, as further security for the payment
of the Indebtedness, the rents, issues and profits of the Premises, together with all leases and other docurents evidencing such
rents, issues and profits now or hercalter in effect and any and ail deposits held as security under sald leases, and shall, upon
demand, deliver to the Mortgages an executed counterpart of egch such lease or other document. Nothing contained in the lore-
going sentence shall be consirued to bind the Mortgagee to the performance of any of the covenants, conditions or provisions con-
tained in any such lease or other document or otherwise 10 impose any obligation on the Mortgagee (including, without limitation,
any lisbility under the covenant of quiet enjoyment contained in any lease or in any law of any applicable state in the event that any
tenant shall have been joined as a party defendant in any action to foreclose this Mortgage and shall have been barred and fore-
closed thereby of all right, title and interest and equity of redemption in the Premises), except that the Mortgagee shall be account-
able for any money actually received pursuant to such assignment, The Mortgagor hereby further granis 1o the Mortgagee the right
(i) to enter upon and take possession of the Premises for the purpese of collecting the said rents, iasues and profits, (ii) 1o dispossess
by the usual summary proceedings any tenant defauliing in the payment thereof to the Mortgagee, (lii) to let the Premises, or any
part thereof, and (iv) to apply said rents, issues and profiis, after payment of all necessary charges and expenses, on account of said
indebtedness. Such assignment and grant shall continue in effect until the Indebtedness is paid, the execution of this Mortgage con-
stituting and evidencing the irrevocable consent of the Mortgagor to the entry upon and taking possession of the Premises by the
Mortgagee pursuant to suzh grant, whether foreciosure has been instituted or not and without applying for a receiver. Until the
occurrence of an Event of Default the Mortgagor shall be entitled to collect and receive said rents, issues and profits. The Mortgagor
agrees to use said rents, issues and profits in payment of principal and inierest becoming due on this Morigage and in payment of
laxes, assessments, waler rates, sewer rents and carrying charges becoming due against the Premises. Such right of the Mortgagor o
coliect and reciive said rents, issues and profits may be revoked by the Morigagee upon the occurrence of an Event of Default by
giving not e, th)n five {5) days® written notice of such revocation, served personally upon or sent by registered or certified mail 10

the record owner ~f the Premises,

Section 1.21.. ndemnity. The Mortgagor will indemnify and hold the Mortgagee harmless against any loss or lability, cost
or expense, including ‘wi hout limitation, any judgments, sitorney's fees, costs of appeal bonds and printing costs, arising out of or
relating to any procer-ios instituted by any claimant alleging a violation by the Morigagot or the Mortgagee of any section of
Article 3-A of the Lien Liw» of the State of New York (if the Premises are located [n the State of New York) or other applicable laws

of other states,
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annexed hereto (the “‘Lease’’), the Mroigagor hereby warrants and represents as follows: (i) it (s in full force and effect, unmodi
by any writing or otherwise, except ‘w posifically set forth in Schedule B; (ii) all rent, additional rent and other charges r
therein have been paid to the extent thev are payable (o the date hereof; (iil) the Mortgagor enjoys the quiet and peaceful
of the propeny demised thereby; (iv) the Muriyygor is not in default under any of the terms chereof and, to the best o
edge, there are no circumstances which, witi) the passage of time or the giving of notlce or both, would constitute an ev
thereunder; (v) to the best of its knowledge th: iendlord under the Lease is not in default under any of the t

thereof on the part of the landlord to be abseive. ~r performed.

(b) Further, with respect to the Lease, the Morigpinr covenants and agrees as follows: (i) to prompily gfid faithfully observe,
perform and comply with all the terms, covenants ana [ rovisions thereof an its part to be cbserved, perfgifned and complied with,
at the times set forth therein, without any allowance for grice periods, {f any; (ii) not to do, permit, gfifer or refrain from doing
anything, as a result of which, there could be a default uni'er or breach of any of the terms thereofA1i}) not to c_ancel. surrender,

modify, amend or in any way aiter or permit the alteration o) a%y of the terms thereof; (iv) to giv

of any default by anyone thereunder and to promptly deliver t= t'e Mortgagee of each notigs’of defauit and all other notices,

communications, plans, specifications and other similar instrumen' s r7irived or delivered by (€ Mortgagor in connection herewith;
ay reasonably require concerning the

{v} to furnish to the Morigagee copies such information and evidenze a1 the Mortgagee
Mortgagor's due observance, performance and compliance with the terus; covenants provisions thereof; (vi) that any default

of the tenant thereunder shail constitute a defauit under this Mortgage.
{c) In the event of any default by the Morigagor in the performance of !ﬁ of its obligations under the Lease, including,
without limitation, any default in the payment of rent and other charges and ji 'positi~ns made payabie by the tenant thereunder,
ice, cras~ the default or defsulis 1o be remedied and

then, in each and every case, the Morigagee may, at its option and without g
otherwise exercise any and all of the rights of the Mortgagor thereunder ig€he name (f «v.d on behalf of the Mortgagor. The Mort-
gagor shall, on demand, relmburse the Mortgagee for all advances madpfind expenses Giciune< by the Mortgagee In curing any such

default (including, without timitation, reasonable attorneys’ fees), 19 o=
in Section [.11 hereof from the dete that an advance is made or gfpense is incurred, to and including the date the same ks paid.

(d) The Morigagor shall give the Mortgagee notice of ityMitention to exercise each and eve:y opti=n to extend the term of the
Lease, at least twenty (20) but not more than sixty (50) dagf prior to the expiration of the time 10 :xerc'se such option under the
terms thereof. If the Mortgagor intends to extend the igfh of the Lease, it shall deliver to the Mot warx with the notice of such
decision, a copy of the notice of extension delivered tofie landlord thereunder. If the Mortgagor does no* (i @ to extend the term
of the Lease, the Mortgagee may, at its option, exepfise the option to extend in the name and on hehalf ¢ t%.e Mortgagor. In any
event, the Mortgagor hereby appoints the Mortgglee its attormey-in-fact to execute and deliver, for and in't'.e 1 ame of the Morn-
gagor, all instrumenis and agreements necessyf under the Lease or otherwise to cause any extension of 1.2 17nn thereof. This
power, being coupled with an interest, shalje irrevocable as long as the Indebiedness remains unpaid,

(¢} [t is hercby ugreed that the fee tiffe and the leasehold esiate in the property demised by the Lease shall not merge but shall
always be kept separate and distingt, g#twithstanding the union of said estates in ¢ither the iandiord thereunder, the Mortgagoror a

herwise. If the Mortgagor acquires the fee title or any other estate, title or interest in the prop.

third party, whether by purchase or
part thereof, the ifen of this Mortgage shall attach to, cover and be a lien upon such acquired

erty demised by the Lease, or ;
estate, title or interest and sampfhall thereupon be and become & part of the Mortgaged Property with the same [orce and effect as if

specificatly encumbered hepfin. The Mortgagor agrees to execute all instruments and documents which the Mortgagee may
reasonably require to ratifyf confirm and further evidence the Mortgagee's lien on the acquired estate, titie or interest. Furthermore,
sffpoints the Mortgagee its true and lawful attorney-in-fact 1o execute and deliver all such instruments and

ott and on behalf of the Mortgagor. This power, being coupied with an interest, shall be irrevocable as long as

ains unpaid.
ase is cancelled or terminated, and if the Mortgagee or its nominee shall acquire an interest in any new lease of the
offscd thereby, the Mortgagor shall have no right, title or interest in or to the new lease or the leasehold estate created by

) The Morigagor shall use its best efforts to obtain and deliver to the Mortgagee within twenty (20} days after written demand
e Morigagee, an escoppel ccftiﬁuu' frqm the landlord under the Lease setting forth (i) the name of the tenant thereunder, {l}

* Include Section 1,22 If the Mortgage cncumbers & leaschold estate,
Delete Section 1.22 if the Mortgage does not encumber a leaschold estate.
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under the Lease, and (v) whether there are any alieged defaults of the tenant under the Lease and, if theg 73 Torth the
nature thereof in reasonsable detail.

L) Notwithstanding anything to the contrary contained hctes Morigage shall not consthuie an assignment of the Lease
within the meaning of any provision thereg ¥ its assignment and the Morigagee shall have no liability or obligation

thereunder by reason of its agoep BYThis Mortgage. The Morigagee shall be liable for the obligations of the tenant arising under
e TEriod of time whlclh the Morigagee is in possession of the Premises or has acquired, by foreclosure or other-

the Lease for g
aad « wroyg

ARTICLE [t
Default and Remedies

Subject to the provisions of Section 3.26 hereof,
Section 2.01. Eventso ault.T the Tollowing s constitute Events of Defauit under this Mortgage: (a} default when

and as the same shall become due and paysble in payment of amounts required (o be paid hereunder or 2 default in the payment of
principal or interest on the Note whether by maturity or acceleration, which defaul! has continued for a pericd of 1en (10) days; or
(b) default beyond any applicable grace period in the due observance or performance of any of the terms, covenants or conditions
contained herein relating to other than the payment of money; or (¢) should any representation made herein or any other document
given in connec’.cx herewith prove to be untrue in any material respect; or (d) default beyond any applicabie grace period under any
obligation set/sot* in the Note other than for the payment of principal or interest; or (e} the further assignment or encumbrance by
the Mongagomof 1. leases or rents of the Pr:«:ui.id‘t.;trl any part thereof without prior written consent of the Morigagee; ot () the
lease by the Mortgarorof all or part of the Premises for purposes other than the actual occupancy by the lessee; or (g) the failure of
the Morigagor 1o pov. ur cause (o be paid, before any fine, penalry, interest or cost may be added thereto all franchise taxes and
charges, and other govrn nental charges, general and special, ordinary and extraordinary, unforeseen as well as foreseen, of any
kind and oature whatsocv.s, ‘ncluding, but not limited 10, assessments Tgr, public improvements or beneflts which are assessed,
levied, confirmed, imposed 9« >~come a lien upon the Mortgaged Propenty or become payable during the term of the Note or this
Mortgage or the Mortgagor cates into any agreement either written or oral, which has the effect of deferring the payment of any
taxes or other charges which ai® r7z ran be asscased, levied, conflrmed, imposed or become s lien on the Morigaged Property or
become paysble during the tern-o¢ the Note or this Mortgage; or () the conveyance, assignment, sale or atiempted sale, or other
disposition of the Premises or the furt’.er mortgage, pledge or other encumbrance by the Mortgagor of the Morigaged Property or
any part thereof or any interest therein® i1%.0ul the prior written consent of the Mortgager; or (i) if a receiver, liquidator or trustee
of the Mortgagomor any Guarantor or of any ~%.its properties, shall be appointed; or (j) if |‘pedtiun in bankrupecy, an insolvency
proceeding or a petition for reorganizatior shal have been flled against the Morgagor or any Guarantor and same is not
withdrawn, dismissed, cancelled or terminaid wirhin sixty (60) days; or (k) if the Morgagor®or any Guarantor is adjudicated
bankrupt or insolvent or a petition for reorganiz tio') is granted (without regard for any grace period provided for herein); or () if
there is an attachment or sequéstration of agy o: tae property of the Mortgagorior any Guarantor and same is not promptiy
discharged or bonded; or (m} if the Mortgagor or any Cuz.antor files or consents to the filing of any petition in bankruptcy or com-
mences or consents o the commencement of any proceg.sing undet the Federal Bankrupty Act or sny other law, now or hereafter in
effect, relajing to the reorganization of the Mongagopov such Juarantor or the asrangement or readjusiment of the debts of the
Morigagor.or such Guarantor; or {n) if the Mortgagoror any Gus antor shall make an assighment for the benefit of its creditors or
shall admit in writing the inability 1o pay its debxs generally a +hr become due or shall consent to the appointment of a receiver,
trustee or liquidator of the Mortgagor or such Cuarantor or of all Jr any part of its or his property; or (o) if default shail occur
under, or any attempted withdrawal, cancellation or disclaimer or Yability under any guaranty which guaranteés payment of the
Indebtedness or under any agreement giving security for said guarat s*2 occur; gr (p) if the Mortgagor®or any Guarantor shall
cause Or institute any proceeding for the dissolution or termination of tue 2.4t or such Guarantor; or (q) if the Mortgagor or
any Guarantor ceases to do business or terminates {is business as presently ~or Jucied for any reason whatsoever; or (r) if the Mort-
gagor®or any Guarantor defaults under any other agreement that it has with 112 dortgagee; or () if & default shall occur under any
mortgage which is subordinate to the lien of this Mortgage or the mortgagee und.; ony subordinate mortgage shall commence a
foreciosure sction in connection with said Morigage, provided that this provisior shal rot be deemed to be a waiver of the provi-

sions of Section 1.17 (b) or any othet section of this Morigage.

Section 2.02. Remedies. (a) Upon the occurrence of any Event of Defauli, the Mici¢grgee may take such action, without
notice or demand, as it deems advisable (o protect and enforce its rights against the Mortgage. and in and to the Mortgaged Prop-
erty, including, but not limited to, the following actions, each of which may be pursued concu! rendy or otherwise, at such time and
in such order as the Mortgagee may determine, in it sole discretion, without impairing or otherw s affecting the other rights and
remedies of the Mortgagee: (1) declare the entire unpaid Indebtedness (o be immediately due ana n.yable: or (2) enter into or upon
the Premises, cither personaily or by its agents, nominees or attorneys and dispossess the Mortgago’ and its agents and servants
therefrom, and thereupon the Mortgages may (i) use, operate, manage, conirol, insure, maintain, repals, re srre and otherwise deal
with all and every part of the Premises and conduct the business thereat; (ii) complete any construction 7a *iie Premises in such
manner and form as the Mortgagee deerns advisable; (iii) make alterations, additions, renewals, replacements ar.d improvements to
or on the Mortgaged Property; (iv) exercise all rights and powers of the Mortgagor with respect to the Prein’sey, whether in the
name of the Mortgagor or otherwise, including, without limitation, the right Lo make, cancel, enforce or modli'v le~c=s, obiain and
evict tenants, and demand, sue for, collect and receive all earnings, revenues, rents, issues, profits and other income v’ the Premises
and every part thereof; and (v) apply the receipts from the Premises 10 the payment of the Indebtedness, after deducting therefrom
all expenses (including reasonabie attorneys’ fees) incurred in connection with the aforesald operatjons and all amounts necessary to
pay the taxes, assessments, insurance and other charges in connection with the Mortgaged Property, as well a3 just and reasonable
compensation for the services of the Mortgagee, its counsel, agents and employees; or (3} institute proceedings for the complete
foreclosure of this Mortgage in which case the Morigaged Property may be sold for cash or upon credit in one or more parcels; or
(#) with or without entry, to the extent permitted and pursuant 10 the procedures provided by applicable law, nstitute proceedings
for the partial foreclosure of this Mortgage for the portion of the Indebtedness then due and payable, subject (o the continuing lien
of this Morigage for the balance of the Indebtedness not then due; or (5) sell for cash or upon credit the Merigaged Property or any
part thereof and all estate, claim, demand, right, title and interest of the Monigagor therein and rights of redemption thereof, pur-
suant (o power of sale or otherwise, at one Or More sales, As an entity or in parcels, at such time and place, upon such terme and afler
such notice thereof »s may be required or permitted by law, and in the event of a sale, by foreclosure or otherwise, of ess than ail of
the Morigaged Property, this Morigage shall continue as a lien on the remaining portion: of the Mon gaged Property; or (6) institute
an action, suit or proceeding in equity for the specific performance of any covenant, condition or cgreement contained herein or in
the Note: or (7) recaver fudgment on the Note either before, during or after any proceedings for the enforcement of this Mortgage;
or (8) apply for the appointment of a trustee, receiver, liquidaior or conservator of the Morigaged Property, without regard for the
adequacy of the security for the Indebtedness and without regard for the solvency of the Mortgagor, any Guarantor or of any per-
son, firm or other entity liable for the payment of the Indebtedness; or (9) pursue such other remedics as the Morigagee may have

under spplicable law,

(b) The purchase money proceeds or avails of any sale made under or by virtue of this Article I1, together with any other sums
which then may be heid by the Mortgagee under this Morigage, whether under the provisions of this Article 11 or otherwise, shall be
applied us follows:

** or the beneficial interest fn Mortgagor

* or the beneficiary of Mortgagor
# or af the beneficial interest in Mortgagor
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First: To the payment of the costs and expenses of any such sale, including reasonable compensation to the Mon-
gagee, its agents and counsel, and of any judicial proceedings wherein the same may be made, and of alf expenses,
Liabilities and advances made or incurred by the Mortgagee under this Morigage, together with interest as provided herein
on all advances made by the Mortgagee and all taxes or assessments, except any taxes, assessments or other charges subject
to which the Mortgaged Property shall have been sold. .

Second: To the payment of the whole amount then due, owing or unpaid upon the Note for principalj together with

i i Inte ch .
any and all applicable interesyand late charges. (ReTadlng Bash FRSETTAEarRELS NIV BRER VO RTREReRYT G Pt Yo

Third: To the payment of any other sums req
Mortgage or of the Note.
Fourth: To the payment of the surplus, il any, to whosoever may be lawfully entitled to receive the same.

The Mortgagee and any receiver of the Mortgaged Property, or any part thereof, shall be liable to account for only those rents,
issues and profits actually received by it.

{c) The Mortgagee may adjourn from time to time any sale by it to be made under or by virtue of this Mortgage by announce-
ment at the time and place appointed for such sale or for such adjourned sale or sales; and, except as otherwise provided by any
applicable provision of iaw, the Mortgagee, without further notice or publication, may make such sale at the time and place to
which the same shall be so adjourned.

{d} Upon.iae completion of any sale or sales made by the Mortgagee under or by virtue of this Article I1, the Mortgagee, or an
officer of any cour’ empowered to do so, shall execute and deliver to the accepted purchaser or purchasers a good and sufficient
instrument, or good =ad sufficient instruments, conveying, assigning and transferring all estate, right, title and interest in and to the
property and rights(sol ). The Mortgagee is hereby irrevocably appointed the true and lawful attorney of the Morigagor, in its name
and stead, to make mif CUSISATY CONveyances, assignments, transfers and deliveries of 1the Mortgaged Property and rights so sold
and for that purpose .n="4-tgagee may execute all necessary insiruments of conveyance, assignment and transfer, and may substi-
tute one ar more persons (7Y bke power, the Mortgagor hereby ratifying and confirming all that its said attorney or such substitute
or substitutes shall lawfully ¢4 by virtue hereof. Any such sale or sales made under or by virtue of this Article I, whether made
under the power of sale herein 4raated or under or by virtue of judicial proceedings or of a judgment or decree of foreclosure and
sale, shall operate to divest all th caate, right, title, interest, claim and demand whatsoever, whether at law or in equity, of the
Mortgagor in and to the properties anr-sights so sold, and shall be & perpetual bar both at law and in equity against the Moftgagor
and against any and all persons claininy ¢r-vho may claim the same, or any part thereof [rom, through or under the Mortgagor.

(¢) In the event of any sale made under r o)’ virtue of this Article II (whether made under the power of sale hercin granied or
under or by virtue of judicial proceedings or o1 a judgment or decree of foreclosure and sale) the entire indebtedness, if not
previously due and payable, immediately thersupun shall, anything in the Nole or in this Mortgage to the conirary notwithstanding,

become due and payable.

(f) Upon any sale made under or by virtue of this 2 rtinle 11 (whether made under the power of sale herein granted or under or
by virtue of judicial proceedings or of & judgment or d(cree of foreciosure and sale), the Mortgagee may bid for and acquire the
Mortgaged Property or any part thereof and in lieu of payin/, cas therefor may make settlement for the purchase price by crediting
upon the Indebiedness the net sales price after deducting the efrom the expenses of the sale and the costs of the action and any other
sums which the Mortgagee {3 authorized to deduct under this Mo 'gage.

{(§) No recovery of any judgment by the Mortgagee and no levy of in execution under any judgment upon the Marigaged Prop-
erty or upon any other property of the Mortgagor shall affect in any riannet or to any extent, the lien of this Mortgage upon the
Mortgaged Property or any part thereof, or any liens, rights, powers or r7in-ie3 of the Mortgagee hereunder, but such tiens, rights,
powers and remedies of the Mortgagee shall continue unimpaired as befsre.

Section 2.03. Payment of Indebtedness After Default. Upon the oceurrancy of any Event of Default and the acceleration
of the maturity hereof, if, at any time prior to foreclosure sale, the Mortgagor o any other person tenders payment of the amount
necessary to satisfy the Indebtedness, the same shall constitute an evasion of the pay7.ent terms hereof and shall be deemed tobe a
voluntary prepayment hereunder, in which case such payment must include the premicn equired under the prepayment provision,
if any, contained herein or in the Note, or, if at that lime there is no privilege of piepunront, then the payment will include a
premium of five (%) percent of the then unpaid [ndebtedness. This provision shail be of r< fare or effect if at the time that such
tender of payment is made the Mortgagor has the right under this Mortgage or the Note Lo D1 epa> the Indebtedness without penalty

or premium.

Section 2.04. Possession of the Premises. Upon the occurrence of any Event of Default (1erev nder, it is agreed that the
then owner of the Premises, if it is the occupant of the Premises or any part thereof, shall immediatel; si.cender possession of the
Premises so occupied 1o the Mortgagee, and if such occupant is permiited 10 remain in possession, the poses+ion shall be as tenant
of the Morigagee and, on demand, such occupant (a) shall pay 10 the Mortgagee monthly, in advance, & ris-oaabile rental for the
space s0 occupied and in default thereof, (b) may be dispossessed by the usual summary proceedings. The covenmants herein con-
tained may be enforced by a receiver of the Morigaged Property or any pan thereof. Nothing in this Section 2.0¢ stv il be deemed to
be & waiver of the provisions of this Mortgage prohibiting the sale or other dispesition of the Premises without the Mortgagee’s con-

Saction 2.05. [Inerest After Defauit. If any payment due hereunder or under the Note Is not pajd when due, cither as
stated or accelerated maturity or pursuant to any of the terms hereof, then and in such event, the Mortgagor shall pay interest _: v
thereon from and after the date on which such payment first becomes due at the interest rate provided for in Section 1.11 hereof and (‘: .
such interest shail be duc and payabie, on demand, at such rate until the entire amount due is paid to the Mortgagee, whether or not g
any action shall have been taken or proceeding commenced to recover the same or 10 foreclosure this Mortgage, Nothing in this Sec-
tion 2.08 or in any other provision of this Mortgage shall constitute an extension of the time of payment of the Indebtedness. } ot

Sectlon 2.08. Aortgagor’s Actions After Default. Afier the happening of any Event of Default and immediately uponthe (.
commencement of any action, suit or other legal proccedings by the Mortgagee to obtain judgment for the Indebledness, or of any (L
other nature in aid of the enfarcement of the Note or of this Mortgage, the Mortgagor will (a) walve the issuanze and service of pro- -
cess and enter its voluntary appearance in such action, sult or proceeding, and (b) if required by the Morigager, consent to the ap- . i
pointment of a receiver or receivers of the Mortgaged Property and of all the carnings, revenues, rents, issues, profits and income

thereof.

Section 2.07. Control by Mortzagee After Default, Notwithsianding the appointment of any receiver, liquidator or
trusice of the Mongagor, or of any of its property, or of the Mortgaged Property or any part thereof, the Morigagee shall be en-
titled to retain possession and control of all property now and hereafter covered by this Mortgage.
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ARTICLE Il
Miscellansous

Section 3.0% “Credits Waived. The Mortgagor will not claim nor demand nor be entitled (o any credit or credits against
the Indebtedness for so much of the taxes assessed against the Mortgaged Property or any par? thereof as it equal to the tax rate ap-
plied to the amount due on this Morigage or any parn thereof, and no deductions shall atherwize be made or claimed from the tax-
able value of the Mortgaged Property or sny part thereof by reason of this Mortgage or the Indebtedness.

Section 3.02. No Release. The Mortgagor agrees, that in the event the Mortgaged Property is sold and the Morigagee
enters into dny agreement with the then owner of the Mortgaged Property extending the time of payment of the Indebtedness, or
otherwise modifying the terms hereof, the Mortgagor shall continue to be liable 1o pay the Indebtedness according to the tenor of
any such agreement unless expressly released and discharged in writing by the Mortgagee.

Section 3.03. Notices. All notices hereunder shall be in writing and shall be deemed to have been sufficienty given or
served for all purposes when delivered in person or sent by certified mail, return receipt requesied, (o any party hereta at its address
above stated {in the case of the Mortgagee, to the attention of Manager—Real Estate Finaneing) or at such other address of which it
shall have notified the party giving such notice in writing as aforesaid.

Sectlion 3.04. Binding Oblizations. The provisions and covenants of this Mortgage shall run with the land, shall be binding
upon the Mcayagor and shall inure to the beneflt of the Morigagee, subsequent holders of this Morigage and their respective
successors und s/ssigns. For the purpose of this Morgage, the term “*Morigagor®’ shall mean the Mortgagor named herein, any
subsequent ownz:-of the Mortgaged Property, and their respective heirs, executors, legal representatives, successors and assigns. If
there is more taars Gne Mortgagor, all their undertakings hereunder shali be deemed joint and several.

Sectlon 3.08 1 aprions. The captions of the Sections of this Mortgage are for the purpose of convenience only and are not
intended to be a part <1 “aiy Mortgage and shall not be deemed to modify, explain, enlarge or restrict any of the provisions hereof.

Section 3.08. Au.ke’ dssurances. The Morigagor shall do, execute, acknowiedge and deliver, at the sole cost and expense
of the Mortgagor, all and e er such further acts, deeds, conveyances, morigages, assignments, estioppel certificates, notices of
aasignment, transfers and assu’ Zaces a3 the Mortgegee may reasonably require from time to time in order to better agsure, convey,
sasign, transfer and confirm unto tY.c Morigagee, the rights now or hereafter intended o be granted 1o the Mortgagee under this
Mortgage, any other {nstrument exeww’x’ Gi connection with this Morigage or any other instrument under which the Mortgagor may
be or may hereafler become bound to ronvey. mortgage or assign to the Mortgagee for carrying out the intention of facilitating the
performance of the terms of this Morigage Thi Mortgagor hereby appoints the Mortgagee its attorney-in-fact to execute, acknowl-
edge and deliver for and in the name of the Mortgagor any and all of the instruments mentioned In this Section 3.06 and this power,
being coupled with an interest, shall be irrevoable as long as any part of the Indebtedness remains unpaid.

Severabiliry. Any provisiaa o. 1'ds Mortgage which is prohibited or unenforceable in any jurisdiction shall,

Section 3.07.
a1 to such jurisdiction, be ineffective to the extent of <. 25 prohibition or unenforceability without iyvalidating the remaining provi-

sions hereof or affecting the validity or enforceability of sr~h provisions in any other jurisdiction.

Sectlon 3.08. General Conditions. (a) All covenas::s *icveof shall be construed as affording to the Mortgagee rights addi-
tional 10 and not exclusive of the rights conferred under the e "
Statenfhew York GLthe Bremisasace located do.che Siaze.oll gk XorkleatAngalher spplicable law, alanjathatsiais.

(&) This Mortgage cannot be altered, amended, modified or disch» g2 orally and no executory agreement shall be effective to

modify or discharge it in whole or in part, unless it is in writing and si ned by the party against whom enforcement of the modi-

fication, alteratica, amendment or discharge is sought.

(¢) No remedy herein conferred upon or reserved to the Mortgagee is inten ded 1 he exclusive of any other remedy or remedies,
and each and every such remedy shall be cumulative, and shail be in addition to o o2 other remnedy given hereunder or now or here-
after existing at [aw or In equity or by statute. No delay or omission of the Mortgager a wercising any right ot power accruing upon
any Event of Default shall impair any such right or pawer, or shali be construed to bua v2iver of any such Event of Default, or any
acquiescence therein, Acceptance of any payment aflter the occurrence of an Event of Usef7alt shall not be deemed to waive or cure
such Event of Default; and every power and remedy given by this Mortgage to Morigaye : may be exercised from time to time as

often as may be deemed expedient by the Morigagee. Nothing in this Mortgage or in the Note sk w! affect the obligation of the Mort-

gagor to pay the Indebtedness in the manner and at the time and place therein respectively or jressed.

(d) No waiver by the Morrgagee will be effective unless it ls in writing and then only to the eatent ip~cifically stated. Without
limiung the generality of the foregoing, any payment made by the Mortgagee for insurance premium?, ("A24, asseasments, waler
rates, sewer rentals or any other charges affecting the Mortgaged Property, shall not constitute a waiver «¢ 1ie Mortgagor's default
in making such paymenus and shall not obligate the Mortgagee to make any further payments.

(¢} The Morigagee shall have the right 10 appear in and defend any action or proceeding, in the name (1 on behalf of the
Mortgagor which the Mortgagee, in its discretion, feels may adversely affect the Mortgaged Property or this Mortgage. The Mort-
gagee shall also have the right to institute any action or proceeding which the Mortgagee, in its discretion, feels should be brought to
protect its interest in the Mortgaged Property or its rights hereunder. All costs and expenses [ncurred by the Mortgagee in connec-
tiaa with such actions or proceedings, including, without limitation, reasonabie attorneys® fees and appellate attorneys’ fees, shalf

be paid by the Mortgagor, on demand.

()} in the event of the passage after the date of this Mortgage of any law of any governmental authority having jurisdiction,
deducting from the value of land for the purpose of taxation, affecting any lien thereon or changing in any way the laws of the taxa-
tion or mortgages or debts secured by mortgages (or federal, state or local purposes, or the manner of the collection of any such
taxes, 30 as to affect this Mortgage, the Mortgagor shall promptly pay 10 the Mortgages, on demand, all taxes, costs and charges for
which the Mortgagee is or may be liable as a result thereol, pruvided said payment shall not be prohibited by law or render the Note
usurious, in which event the Morigagee may declare the Indebtedness to be immediately due and payable.

(§) The Mortgagor hereby appoints the Mortgagee as its attorney-in-fact in connection with the persanal property and fixtures
covered by this Mortgage, where permitied by law, to file on its behalf any financing statements or other statements in connection
therewith with the appropriate public office signed only by the Morigagee, as secured party. This power, being coupled with an
interest, shall be irrevocable so long as any pan of the Indebtedness remains unpaid. )
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(k) The information set forth on the cover hereof is hereby incorporated ba'da

@) The Morgagor acknowledges that it has received a true copy of this Morigsge.

(J) For the purposes of this Morigage, all defined terms contained herein shall be construed, whenever the context of this Mort-
gAge 30 requires, 3o that the singuiar shall be consirued 83 the plural and so that the masculine shall be construed as the feminine.
may, after obtaining Mortga !
Saction 3.09. Promotional Material. THKMEREFGEN NOXRNHIEY i Mortnaeert; fssue press refeases, ldvmfsagm: cgg ge:-
other promotional materials in connection with the Merigagee’s own business promotional and marketing activities, describing the
ioan referred 10 in this Morigage and the maiters giving rise to such loan. ,

Section 3.10. Legal Construction. The enforcement of this Mortgage shall be governed, construed and interpreied bry the
laws of the State of I111inois . Nothing in this Mortgage, the Note or in any other agreement between
the Mortgagor and the Mortgagee shall require the Mortgagor to pay, ot the Mortgagee to accept, interest in an amount which
would subject the Mortgagee 10 any penalty under applicable law. In the event that the payment of any interest due hereunder or
under the Note or any such other agreement would subject the Mortgagee to any penalty under applicable law, then ipso facro the
obligations of the Morigagor to make such payment shall be reduced to the highest rate authorized under applicable law.

Mortgagee shal) have the right during the term of the loan to place signs on the Mortgaged Property
indicating Mirtgagee as the source of financing the lTocation of which shail be at the reasonable discretion
of Mortgagur. Jf such signs are provided by Mortgagee, Mortgagor agrees: (a) to provide prominent and
suitable locatiore for the display of such signs; (b) to cause at, Mortgagee's expense the signs to

be displayed in su.p places by suitably affixing the signs te structures at the Mortgaged Property and

{c) to maintain thy dlsplay of such signs for the duratfom of the development of the Mortgaged Property.

Sectioca 3.11. Additional Covenants. In the event :that.
Mortgagee sPail advance any sums to cure & dafault of the
Mortgagor heileunder, the amount of such advance shall bear..
interast at the pPost Default Rate and shall be due and payable by
the Mortgagor wirhin five (5) days after notice from the
Mortgagee and shall De deemed an additional indebtedness secured

hereby.

Section 3.12. Agditional Remedies. Without limiting the
provisions of Section 2.0. hereof but In addition thereto and in
amplification thereof, it Yo agreed as follows:

(a) When the Indebtedness, or any part thereof, shall
becoma due, whether by azceleration or otherwise, and shall
not be paid, the Mortgagee ahall have the right to foreclose
the lien hereof for such ludzbtedneas or part thereof, In
any suit or proceeding to fcreclose the lien hereof, there
shall be allowed and included ‘az additional indebtedness in
the decree for sale, all expendi’ures and expenses which may
be paid or incurred by or on bezlialf of the Mortgagee for
reasonable attorneys' feea, appralrern' feea, outlays for
documentary and expert evidence, ateuographers' charges,
publication costs, and costs (which maj be egtimated as to
items to be expended after entry of a decrse) of procuring
all such abstracts of title, titl~ msearches anad
examinations, title insurance policies, anc similar data and
assurances with respect to title, as the Morvgagee may deem
reasonably necessary either to prosecute such o2uit or to
evidence to bidders at sales which may be had pursuant to
such decree, the true conditions of the title <o or the
value of the Mortgaged Property. All expendilices and
expenses of the nature in this subsection mentioned, and
such expenses and feea as may be incurred in the protaction
of said Mortgaged Property and the maintenance of the lien
of this Mortgage, including the fees of any attorney
employed by the Mortgagee in any litigation or proceedings
affecting this Mortgage, the Note or the Mortgaged
Property, including probate and bankruptcy proceedings, or
in the preparation for the commencement or Jdefense of any
proceeding or threatened suit or proceeding, shall be
immediately due and payable by the Mortgagor, with accrued
interest thereon at the Post Default Rate.

(b) Upon, or at any time after, the filirg of a
complaint to foreclose this Mortgage, the court in which
such complaint is filed may appoint a receiver of the
Mortgaged Property. Such appeintment may be made either
before or after sale, without notice, without regard to
solvency or insolvency of the Mortgagor at the time of
application for such receiver, and without regard to the
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then value of the Mortgaged Property or whether the same
shall be then occupied as a homestead or not; and the
Mortgagee hereunder or any holder of the Note may be
appointed as such receiver. Such receiver shall have the
power to collect the rents, issues and profits of the
Mortgaged Property during the pendency of such foreclosure
suit and during the full statutory period of redemption, if
any, whether there be a redemption or pot, as well as during
any further times when the Mortgagor, except for the
intervention of such receiver, would be entitled to
collection of such rents, issues and profits and all other
powers which may be necessary or are usual in such cases for
the protection, possession, control, management and
operation of the Mortgaged Property during the whole of said
pericd. The court may, from time to time, authorize the
receiver to apply the net income from the Mortgaged Property
in his hands in payment in whole or in part of:

(i) The Indebtedness, or the indebtedness secured
by any decree foreclosing this Mortgage, or any tax,
special assessment or other lien which may be or become
superior to the lien hereof or of such decree, provided
4o application is made prior to the foreclosure sale;

or

{ii) The deficiency in case of a sale and
deficiency.

Section 3.13. wWaiver. 'The Mortgagor hereby expressly waives

any and all rights o- redemption under any order or decree of

foreclosure of this Mortoage, on its own behalf and on behalf of
title to the

each and every person acauniring any interest or
Mortgaged Property subsequent to the date hereocf, it being the
intent hereof that any and 31 such righte cf redemption of the

Mortgagor and of all ather perssas, are and shall be deemed to be
hereby waived to the full extent permitted by the provisions of

applicable law.

Secticn 3.14. Environmental Maltersg.

(a) The Mortgagor represercs and covenants that (i}
the Mortgagor has not caused or rutfered te occur and the
Mortgagor will not hereafter cause or) suffer to occur, a
discharge, spillage, uncontroll=d ‘loss, seepage or
filtration of o0il or petroleum or ‘chaemical liquidas or
solids, liquid or gaseous products or .liznzardous waste (a
"gpill"), or hazardous substance as those *arms are used in
applicable state or local statutes, ordinarces, laws or
regulations or the Comprehensive Environmental Response,
Compensation and Liability Act of 198D, as the some may be
amended from time to time (collectively the ("dzt"), at,
uponr, under or within the Mortgaged Property (or any
contiguous real estate which has been include< “in the
property description of the Mortgaged Property wititin the
preceding three ({3) years; (ii) neither the Mortgagor nor,
to the knowledge of its beneficiary, any other party has
been, is or will be involved in coperations at ¢r near the
Mortgaged Property which could lead to the imposition on the
Mortgagor or any other owner of the Mortgaged Property of
liability or the creation of a 1lien an the Mortgaged
Property, under the Act or under any similar applicable
laws or regulations; and (iii) the Mortgager has not
permitted and will not permit any tenant or occupant of the
Mortgaged Property to engage in any activity that could lead
to the imposition of liability on such tenant or occupant,
the Mortgagor or any other owner of any of the Mortgaged
Property, or the creation of a lien on the Mortgaged
Property, under the Act or any similar applicable laws or

regulations.
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{b} The Mortgagor shall  comply strictly and in all
respects with the requirements of the Act and related
regulations and with all similar applicable laws and
regulations and shall notify the Mortgagee promptly in the
event of -any spill or hazardous substance upon the Mortgaged
Property, and shall promptly forward to the Mortgagee copies
of all orders, notices, permits, applications or cther
communications and reports in connection with any such spill
cr any other matters relating to the Act or related
regulations or any similar applicable laws or regulations,
as they may affect the Mortgaged Property.

{c) The Mortgagor, promptly upon the written reguest
of the Mortgagee from time to time, shall provide the
Mortgagee with an environmental site assessment or
environmental audit report, or an update of such an
assessment or report, all in scope, form and content
catigfactory to the Mortgagee. In connection with the
opening of the Loan, Borrower has caused an Envicvonmental
Assessment {the "Environmental Assessment") of the Mortgaged
Property dated September 8, 1988 by Air Quality Testing,
Inc. Mortgagor covenants and agrees to abide by and
effectuate all recommendations contained in the
Environmental Assessment and in any other environmental site
assessment’ or environmental audit report of the Mortgaged

Property.

{d) The ivrtgagor shall indemnify the Mortgagee and
hold the Mortgagee harmless from and against all loss,
liability, damag(: and expense, including attorneys® fees,
suffered or incuryz2 by the Mortgagee, whether as holder of
this Mortgage, as mortaoagee in possession or as successor in
interest to the Mortgacos as owner of the Mortgaged Property
by virtue of foreclosuli: or acceptance of a deed in lieu of
foreclosure (i) under or ~o»n account of the Act or related
regulations or any similar applicable laws or regulations,

including the assertion or /any lien thereunder; (ii) with

regpect to any spill or hasecdous substance affecting the
Mortgaged Property whether or st the same originates or
emanates from the Mortgaged Propuyiy or any such contiguous

real estate, including any loss (ol value of the Mortgaged
Property as a result of a spill co: hazardous substance; and
{iii) with respect to any other matter affecting the
Mortgaged Property within the jurisdictisn of the EPT or the
DEP, it being understood that in tiiz  event a separate
indemnification document is executed in conasction herewith,
and to the extent of an conflict with th'a_ Mortgage, the
terms of such separate indemnity shall govern.

(e} In the event of any spill or hazardous substance
affecting the Martgaged Property, whether or ot +the same
originates or emanates from the Mortgaged Properivi or any
such contiguous real estate, and/or if the Mortgagnr shall
fail to comply with any of the requirements of the Art or
related regulations or any other environmental lawv or
regulation, the Mortgagee may at its election, but without
the cbligation so to do, give such notices and/or cause such
work to be performed at the Mortgaged Property and/or take
any and all other actions as the Mortgagee shall deem
necessary or advisable in order to remedy said spill or
hazardous substance or cure said failure of compliance and
any amounts paid as a result thereof, together with interest
thereon at the Post Default Rate from the date of payment by
the Mortgagee, shall be immediately due and payable by the
Mortgagor to the Mortgagee and until paid shall be added to
and become a part of the Indebtedness and shall have the
benefit of the lien hereby created as a part thereof.

(f) Contemporaneously with the execution and delivery
of this Mortgage, the Mortgagee, the beneficiary of

12
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Mortgager and certain individuals related to the beneficiary
of Mortgagor have entered into a certain Asbestos Abatement
and Indemnity Agreement of even date herewith concerning the
removal of asbestos located upon the Premises. Mortgager
hereby adopts the obligations of its beneficiary thereunder,
and agrees that any default (other than a default by
Mortgagee) thereunder shall be and become an Event of

Default hereunder.

Section 3.15. Miscellaneous. Nothing in Section 1.07
shall require the payment or discharge of any obligation imposed
ugen the Mortgagor by Section 1.07 so long as the Mortgagor shall
in good faith and at its own expense contest the same or the
validity thereof by appropriate 1legal proceedings which
proceedings must operate to prevent the collection thereof or
other realization thereon and the sale or forfeiture of the
Mortgaszed Property or any part thereof to satisfy the same;
provider] that during such contest the Mortgagor shall, at the
option &f the Mortgagee, provide security satisfactory to the
Mortgagez, assuring the discharge of the Mortgagor's obligation
hereunde:s ‘and of any additional interest charge, penalty or
expense vrising from or incurred as a result of such contest;
and providaed,. further, that if at any time payment of any
obligation irprsed upon the Mortgager by Seection 1.07 shall
become necessary to prevent the delivery of a deed conveying the
Mortgaged Property or any portion therecf because of non-
payment, then Morfginor shall pay the same in sufficient time to
prevent the deliverv'of such deed.

Section 3.16. Maximum Indebtedness. The maximum amount
secured by this Mortgage 1is One Hundred Millicen Dollars

($100,000,000.00).
Section 3.17 Right of Firat Offer:

(a) Without limiting-the terms of the Mortgage, in
the event Mortgagor desires /co effect a bona fide sale of

the Mortgaged Property to a chirxd person, Mortgagor may do
so only by complying with the .cerms and conditions of this

Section 3.17.

{b) Subject to the terms of subsection (c) below,
Mcrtgagor may at any time, (i) accept a hona fide offer from
a third person to purchase all, but po% less than all, of
the Mortgaged Property for sale on sucha terms as Mortgagor
shall consider appropriate ([(the transfcr  contemplated by
such an acceptance of offer heing hereinafcir referred to as

a "Permitted Sale").

{c) Prior to the acceptance of a third person offer
{except an offer allowed after Mortgagee has exerc’sed its
right under subsection (c)(ii) below, subject, however, to
the reinstatement rights under subsection (e) below), or
prior to the issuance of an offer to sell as descrihb=i in
subsection {b) above, Mortgagor shall give Mortgagee written
notice of the terms of any proposed Permitted Sale. Such
notice shall include the identity of any third person
offeror and a copy of any offer or contract submitted by the
offeror or the identity of any third person offeree, if
known, and a copy of any offer of contract to be submitted
by Mortgager to such third person offeree, if any then
exists, or 1if no such contract exists the terms of the
contemplated Permitted Sale. Mortgagee shall have 30 days
after its receipt of any such notice to give written notice
to Mortgagor of its election either (unless Mortgagee has
previously declined to purchase the Mortgaged Property
within the preceding 180 days period and Mortgagor offers
the Mortgaged Property toc Mortgagee during such 180 day
period, Mortgagee will have only 20 days to respond toc the
second or any subsequent offers during such 180 day period):
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{i) Purchase of Mortgaged Property: To
purchase the Mortgaged Property on the terms of the
Permitted Sale but for a purchase price equal to the
purchase price of the Permitted Sale, 1less (1) an
amount egual to the real estate brokerage commission
payable by Mortgagor in the event of the sale to a
third person offeror, (2} an amount representing
customary closing costs to the extent Mortgagor does
not incur them in connection with the transaction, and
(3) any and all emounts owed to Mortgagee under this
Note, and the other Loan Documents, including, without
limitation, the Base Interest, Deferred Base Interest,
Cash Flow Interest, and Participation Interest (it
being the intent of the Mortgagor and Mortgagee that
any sale to Mortgagee in accordance with this
subsection {(c)(i) be treated as if it were a sale to a
third person with Mortgagor being obligated to pay to
Mortgagee, in addition to all other amounts owed
Mortgagee under this Note, any Deferred Base Interest,
~ash Flow Interest and Participation Interest which
would have been due Mortgagee in the event of a sale to
such third person); or

7ii) No Purchase of Mortgaged Property: Not to
purckase the Mortgaged Property and to accept a
prepaymrnt in full of the Loan, if, as, and when the
transacivica is closed, including, without limitation,
the Base Iplicorest, Deferred Base Interest, Cash Flow
Interest and Farticipation Interest.

(4d) Mortgagéz shall be deemed to have elected its
alternative under sukrection (¢){ii) upon its failure to
give to Mortgagor wijtten notice of its election under
subsection (c}(i) within such 30 day period.

{e) In the event Mcrtoagee shall elect or be deemed
to have elected the conseyusznces of subsection {e){ii)
above, Mortgagor shall have “ta® right (i) to accept the
third person offer on substantjally the terms of the offer
disclosed to Mortgagee pursuant ‘t) _subsection (c) above, or
{ii) to sell the Mortgaged Property_ woon substantially the
terms of the contemplated offer to. sell delivered to
Mortgagee pursuant to subsection (c)-akove, as the case may
be. If any Permitted Sale based( wpon acceptance by
Mortgagor of a third person offer (wich <Jespect to which
Mortgagee has elected to purchase under /juksection (c) (i)
above} shall not bhe closed in accordance wii{ih the terms of
such offer within 180 days of the receipt bty Mortgagee of
written notice of such terms, or if any Permittad Sale based
upon an offer by Mortgagor (with respect to whicli dlortgagee
has elected not to purchase under subsection (c¢}{i)® above}
shall neot be accepted by a third person and closnéd-within
180 days of receipt by Mortgagee of written notice of such
terms then in either case, the rights of Mortgagee ‘under
this section shall be deemed automatically reinstated.

(£) In the event the terms of any Permitted Sale are
changed to be less favorable to Mecrtgagor in any material
respect, or if any new offer is made within 180 days of an
offer previously made under subsecticn (b) above and
Mortgagor intends to accept such offer, then Mortgagor shall
give Mortgagee written notice of the new terms of such
Permitted Sale in accordance with subsecticon (c) above and
Mortgagee shall have a right of first refusal with respect
to the new terms of such sale or new offer in accordance

with this Section 3.17.

{g) If Mortgagee shall have elected to purchase the
Mortgaged Property in accordance with subsection (e¢)(i)
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above, the closing of such sale shall take place within 90
days after the exercise of the election to purchase on the
part of Mortgagee. Title to the Mortgaged Property shall be
subject only to the Title Matters. The sale to Mortgagee
shall be for all cash. Customary prorations angd
adjustments, including prorations of rentals, real esgstate
taxes, utility expenses and other items of income and
expenses for the Mortgaged Property will be made as of the
date of closing. :

(h) Mortgagee shall not be charged with any real
estate broker commission a result of the sale of the
Mortgaged Property to Mortgagee in accordance with this
Section 3.17,

(i) This Section 3.17 shall not apply ¢to
condemnations or sales in lieu of condemnation nor any
foreclosure sale or any sale in lieu of foreclosure, nor
srall this Section 3.17 survive any foreclosure sale or any
s2te-in liew of foreclosure.

Sectior 3.18 Letter of Credit. As additional security for
payment oz, the indebtedness secured by this Mortgage, the
Mortgagor sinaii. deliver to the Mortgagee a letter of credit
issued by The Zrychange National Bank of Chicago (herein referred
to as the "GECr Letter of Credit”) in the amount of §525,000.00.

The Mortgagee eirall have the right te draw upon the GECC
Letter of Credit or ‘any-renewal or extension thereof, in whole or
in part, upon the occurivence of an Event of Default under this
Mortgage or upon the “sccurrence of any cone or more of the
following events, each <7-which shall be deemeé an additional
Event of Default under this /Mortgage, without notice or period of

grace:

{a} The Mortgagotr's Ffailure to deliver ¢to the
Mortgagee, not less than (chirty (30) days prior to the

expiration date of the GECC wuztter of Credit or any renewal
or extension thereof, a furthar renewal or extension for a

period of not less than one (1) veir; or

{b) Any action with respecc trn_ the GECC Letter of
Credit by the Mortgagor or the bank (1ssuing the GECC Letter
of Credit which, in Mortgagee's djscretion reasonably
exercised, may Jjeopardize the right O/ Mortgagee to draw

upon the GECC Letter of Credit.

All 1letters of credit, including renewals( thereof, are
subject to Mortgagee's approval as to form, coutent and the
igsuing bank. A letter of credit shall not be deem2d as having
been delivered to Mortgagee until it has been arpioved as

aforesaid.

The proceeds of any draw upon the GECC Letter of Credii may
be applied by the Mortgagee to the payment of accrued inkerest
{including any accrued interest the payment of which was
otherwise deferred), late charges, principal (including any
prepayment penalty occasioned by a principal payment), or any
other obligation arising out of the Mortgagor’'s obligations to
the Mortgagee under this Mortgage or the Note, in such manner as
the Mortgagee, in its sole discretion, deems appropriate,

Mortgagee shall release its right in the GECC Letter of
Credit and surrender the GECC Letter of Credit to the issuer upon
the payment in full of all sums due under the Note and this
Mortgage. Additionally, provided there is no Event of Default
then existing under this Mortgage nor any fact or circumstance
which, but for the furnishing of notice or the passage of time,
would constitute an Event of Default hereunder the GECC Letter of
Credit, to the extent not previously drawn upon, shall be
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released and surrendered if the annualized net operating income
from not more than Ninety-Five Percent ({95%) occupancy of the
Premises is egual to or greater than the product of
$19,256,000.00 multiplied by the greater of (i) the then
applicable Contract 1Index Rate, (ii) the then applicable
Collectible Rate, or (i1ii) Ten and Fourteen-Hundredths Percent

(10.14%) per annum.

The "Annualized Net Operating Income" shall mean, on an
annualized basis, Net Operating Income (as defined in the Note).

Section 3.19. Subordination. This Mortgage may be
subordinated upon the terms and conditions more fully provided in

the Note.

Section 3.20. In the event that Mortgagee shall file suit
againgt the Mortgaged Property to foreclogse the lien herecf, and
a devree of foreclosure shall be issued, it is hereby agreed that
the amcint of Mortgagee's Cash Flow Interest, which is secured by
this Mortgage, shall be one millicn dollars.

Seclizr~ 3.21. Management Contracts. Without the prior
written corsunt of Mortgagee, Mortgagor may not enter into any
agreement fcr the management and operation of the Mortgaged
Property other / than with The Hearn Company. In all events,
including management by The Hearn Company, the management of the
Mortgaged Properfly .2hall be under an agreement in form and
content satisfactory to Mortgagee providing for management fees
{not in any event tO exceed five percent of collected gross
receipts for the Moriagaced Property for the relevant period). A
copy of any management (arjreement shall be sent to Mortgagee for
its approval prior to 1ts) sxecution. The approved management
agent shall submit to Morigagee copies of all reports furnished
to Mortgagor and such other information respecting the Mortgaged
Property as Mortgagee may reasorably request from time to time.
All agreements between Mortgag~r-and the management agent shall

expressly provide that such agreements are subordinate in all
respects to the loan and this (Mortgage. No change in the

management agent or modification /of any approved management
agreement shall be made without notils to and the prior approval
of Mortgagee which approval shall not ka2 unreascnably withheld,
The approved management agent o©or managemfat agreement shall not
be modified or terminated without noice. to and the prior

approval of Mortgagee.

Section 3.22. Not Joint Venture or  Prrtnership. The
Mortgagor and the Mcrtgagee intend that the reiationship created
hereunder, under the Note and all other Loan Docuiwents be solely
that of mortgager and mortgagee or borrower and “lerder, as the
case may be, Nothing herein is intended to criat2 a joint
venture, partnership, tenancy-in-common, or Jjolnt _.tenancy
relationship between the Mortgagor and the Mortgagee,  nor to
grant the Mortgagee any interest in the Mortgaged Propeily other
than that of mortgagee or lender; it being the intent-rnf, the
parties hereto that Mortgagee shall not share in any losses
whatsoever generated by the Mortgaged Property and that Mortgagee
shall have no control over the Jday-to-day management and
operation of the Mortgaged Property. Accordingly, Mortgagor
hereby indemnifies and helds harmless Mortgagee for any claim,
loss, liability, damage, cost or expense (including reasonable
attorneys' fees through all appellate proceedings) to Mortgagee
arising out of any claim, suit or allegation that the
transactions contemplated by the Note and this Mortgage or
otherwise establish a joint venture, tenancy-in-common, or
partnership arrangement between Mortgagee and Mortgaqer.,

Section 3.23. Leases.

{(a) Mortgagor shall during the existence of this
Mortgage promptly submit to Mortgagee certified copies of

lé




UNOFFICIAL COPY




UNOFFICIAL -COPY. -

all signed leases (including all exhibits and amendments),
together with quarterly verified rent rolls indicating the
name of each tenant, square footage, rate, security deposit,
annual rent and term. '

{b) Mortgagor shall perform all of Mortgagor's
obligations, as landlord, under all leases.

(c) "In connection with any leases hereafter executed
in connection with the Mortgaged Property (herein called
"Future Leases"), Mortgagar shall reguest each tenant to
furnish to Mortgagee current financial statements of the
tenant and, if received, Mortgagor shall deliver same to
Mortgagee. Mortgageor covenants to use diligence to obtain

same.

{d) Promptly upon the execution of a Future Lease,
Ms3rtgagor shall provide to Mortgagee a certified copy
thereof. At the request of Mortgagee, Mortgagor shall
provide a tenant estoppel certificate and subordination
agresmant, both in form and substance acceptable to
Mortgacee and Mortgagee's counsel, from each approved

lessee.

Section 3.24. After-Acguired Property. aAll right, title,
and interest of.iortgagor in and to all extensions, improvements,
betterments, renewuls, substitutes, and replacements of, and all
additions and apputcznances to the Mortgaged Property, hereafter
acquired by, or releasfa to, Mortgagor or constructed, assembled,
or placed by Mortgago: on the Land, and all conversions of the
security constituted theceby, immediately upon such acquisition,
release, construction, asrenbling, placement, or conversion, as
the case may be, and in -e@ich such case, without any further
mortgage, conveyance, assignhment, or other act by Mortgagor,
shall become subject to the lien of this Mortgage as fully and
completely, and with the same. effect, as though now owned by
Mortgagor and specifically described in the granting clause
herecf, but at any and all times ~Mortgagor will execute and
deliver to Mortgagee any and alli) such further assurance,
mortgages, conveyances, or assignment’s thereof as Mortgagee may
reasonably require for the purpose of expressly and specifically
subjecting the same to the lien of this Mortaage.

Section 3.25. Prepayment. At such tiwe _as Mortgagor is not
in default under the Note, this Mortgage, wr any other Loan
Document, the Mortgagor shall have the privilege of making
prepayments on the principal of the Note (in addition to the
required payments thereunder) in accordance with the terms and
conditions set forth in the Note, but not otherwise.

Section 3.26. Permitted Transfers. Notwithstarding the
provisions of Section 2.01 hereof, subject to Mmolifgagee's
consent, Mortgagor may transfer the Mortgaged Property, c¢r the
beneficiary of the Mortgagor may transfer the beneficial iulerest
in Mortgagor, in either case subject to and provided tha% the
following conditions have been satisfied and complied with:

(a) the proposed transferee shall be (i) Stephen G.
Hearn and/or his spouse and/or children, or (il) Stanley M.
Hearn and/or his spouse and/or his children and/or the
trustee of the Stanley M., Hearn .Trust;

{b) Mortgagor shall pay all of Mortgagee's actual
expenses, including but not 1limited to payment ¢to
Mortgagee's special counsel legal fees and disbursements, if
any, incurred in connection with such permitted transfer.

Section 3.27. Additional Notices, Additional copies of all
notices reqguired to be delivered or sent to Mortgagee shall be
delivered or sent to General Electric Capital Corporation, Two
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Galleria Tower, 13455 Noel Road, Dallas, Texas 75240 and to
Rosenthal and Schanfield, 55 East Monroe, Suite 4620, Chicago,
Illincis 60603, Attention: Martin K. Blonder.

Section 3.28. Notwithstanding the provisions of Section
1.04 herecf, this Mortgage is executed and delivered to GECC
without an adequate review of insurance coverage upon the
Premises; accordzngly, Mortgagor agrees to cause to be delivered
to Mortgagee within seven (7) days of the date hereof evidence
satisfactory tc Mortgagee that adeguate insurance coverage upon
the Premises exists, and in the event that, within such seven (7)
days, Mortgagor shall have failed to provide such assurances to
Mortgagee, o¢r 1in the event that the insurance covering the
Premises shall not be in compliance with Section 1.04 hereof,
Mortgagor hereby authorizes Mortgagee, on Mortgagor's behalf, to
purchase at Mortgagor's expense, such premiums of insurance from
from an insurer of Mortgagee's choice which adeguately insures
the Z:emises in accordance with Section 1.04 hereof. Such amount
expendeld by Mortgagee to review and purchase insurance shall be
paid by Mortgagor within five (5) days after demand thereof, and
shall be4ar interest until paid at the Post-Default Rate provided

in the Nous.

ARTICLE IV
AD/ANCES OF THE RENOVATION HOLDBACK

Section 4.01 Definitions. For the purpose of this
Article 4, the following Jefinitions shall be applicable:
(a) Applicatior for Advance. The term "Application

for Advance” shall mear a written application on Mortgagee's
prescribed forms, cer’.ified by Mortgagor, Inspecting
Architects/Engineers, anc.General Contractor (and such other
parties as Mortgagee may  rejuire) addressed to Mortgagee
specifying by name, curren: ‘address, and amount of all
parties to whom Mortgagor is okl .cated for labor, materials,
or services supplied for the’ Xdernovations and all other
expenses incident to the Renovatinn Holdback, whether or not
specified in the Approved Budget, rsguesting an Advance for
the payment of such items, accompanief by such schedules,
affidavits, releases, walvers, statemszrts, invoices, bills,
and other documents as Mortgagee may reasnnably request.

(b) aAapproved Budget. The term "“Approved Budget"
shall mean a budget or cost itemization prepared by
Mortgagor and approved by Mortgagee and “thz. Inspecting
Architects/Engineers, speczfy;ng the cost by ifem of (a) all
labor, materials, and services necessary for tho FPerovations
in accordance with the Plans and all governmental
regquirements, and (b) all other expenses, includiny interest
costs during the period for the construction- of the
Renovations, anticipated by Mortgagor incident +0 the
Renovation Holdback, the Mortgaged Property, and the
Renovations. The amount of anticipated interest costs
during the period for the construction of the renovations
shall be determined solely by Mortgagee. Mortgagor shall
have the right, subject to Mortgagee’s approval, to
reallocate line items of the Approved Budget.

(¢) Bonds. The term “Bonds" shall mean collectively
the Payment Bond and the Performance Bond.

(d) Commencement Date. The term "Commencement Date"
shall mean the date of commencement of the Renovations,
which shall be not later than November 15, 198§*% KYRBXXNERBHEEE
X XRInersaar X ket X X Resiapcar X X Inenes 3 KB X XAl KX X BRG] KX X RS BN K BROOBHA R
RECEDhax e xxLas8x time being of the essence thereof.
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(e) Completion Date.  The term "“Completion Date"
shall mean the date of compietion of the Renovations (except
for tenant improvements), which shall not be later than
March 15, .1990%* r {inclusive of all Unavoidable Delays),
time being of the essence thereof. "Completion,"” as used in
this Mortgage shall have occurred when all of the following
have been delivered to Mortgagee: (1) final Certificate(s)
of Occupancy {or its equivalent) from the appropriate
governmental authority having Jjurisdiction over the
Mortgaged Property, (2) certificate of substantial
completion from the Inspection Architects/Engineers, 1{3)
endorsement to Mortgagee's title insurance policy relating
ta completion of the Renovations and other exceptions
specified by Mortgagee which may be deleted pursuant to
applicable law or regulations, and (4) an affidavit and full
release of 1liens in recordable form from the General
Contractor, and, upon request by Mortgagee, from other
contractors, subcontractors or materialmen who have
performed work on or supplied materials for the Renovaticns.

2D} Construction Contract. The term "Construction
Contia~t" shall mean the guaranteed maximum sum construction
contracu. for the Renovations between Mortgagor and General
Contractor, which Mortgagor shall deliver toc Mortgagee
within 120/ days of the date hereof and which shall be in
form and cuntent satisfactory to Mortgagee.

{g) grneral Contractor. The term "General
Contractor" shall me2an such persons or other entity selected
by Mortgagor, aid approved by Mortgagee, to perform the
functions of the Gensral Contractor as contemplated by this

Mortgage.

th) Mortgagor's Deposgit. The term "Mortgagor's
Deposit” shall mean such cash sums as Mortgagee may deem
necessary, from time to timsz until the Renovation Holdback
is paid in full, in addition_ to the Renovation Holdback for
the payment of the costs of (1zbor, materials and services
required for the Renovations ard the marketing, management,
coperation, 1leasing and maintenzacte of the improvements,
other costs and expenses specified-in the Approved Budget,
and other costs and expenses rernuired to be paid in
connection with the Renovations i1 azcordance with the
Plans, any governmental requirements, .end the requirements
of any lessee approved by Mortgagee, if cpplicable, and any
other development and financing costs.

(i) Inspecting Architects/Engineers. The term
"Inspecting Architects/Engineers”™ shall mean—-George A.
Kennedy & Associates, having an office at 6 ' _.th Michigan,
Chicago, 1Illinois, or its replacement as se<lested by

Mortgagee.

{(3) Payment Bond. The term "Payment Bond™ ‘shall
mean a bond assuring the payment by General Contractor of
all amounts to be paid by it under its Construction
Contract, provided by General Contractor, from such company
licensed to do business in the State of Illinois and in such
form, content and amounts as are satisfactory to Mortgagee,
naming Mortgagee as an additional obligee.

{K) Performance Bond. The term "Performance Bongd"
shall mean bonds assuring the perfoarmance of the
Construction Contract provided by General Contractor and by
each subcontractor whose subcontracts exceed $50,000, from
such companies from such company licensed to do business in
the State of Illinois and in such form, content and amounts
as are satisfactory to Mortgagee, naming Mortgagee as an

additional obligee.
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(1) Plan. The term "Plans" shall mean the final
working drawings and specifications, as approved by
Mortgagee together with any amendments or modifications
thereto, . for the Renovations as approved by Mortgagee,
Mortgagor and lessee(s) of the Mortgaged Property, if
applicable, and any necessary governmental authority.

(m) Unavoidable Delays. The term "Unavoidable
Delays" shall mean delays dues to strikes, lockouts, acts of
God, failure or inability to secure materials or labor by
reason of priority or similar regulation or corder of any
governmental or regqulatory body, enemy action, disturbance,
fire, unavoidable hindrance, or any other act beyond the
reasonable control of Mortgagcr other than monetarily

related.

(n) Renovations. The terms "Renovations” ghall mean
cullectively the alterations and rencvations contemplated to
be made to the Premises in accordance with the Plans and the
loan/ ccommitment, including without 1limitation roofing
repri.s, signage, HBVAC improvements and repairs,
landscapi.ng, and cosmetic improvements, all of which are
more pacrfticularly described on Exhibit C attached hereto and

made a part hereof.

{0} Rerovation Heldback. The term "“Renovation
Holdback" shalli wmean the sum of $ 2,050,000 as disclosed
on Exhibit C hereZc being held back from the proceeds of the
Lean, and shall be funded for the c¢onstruction and
completion of the / rPenovations. The Renovation Holdback
shall be funded subject to and upon the satisfaction of the
applicable terms of thi Loan Documents.

Section 4.02 Digbursemer.t of Renovation Holdback. Subject
to the provisions hereof, and provided that an Event of Default
hereunder or under any of the Ioén Documents or an event which
with the passage of time or the civing of notice, or both, has
not occurred and that Mortgagee has not made demand for payment
of the Note, Mortgagee will make Afvances (as defined in the
Note) of the Renovation Holdback to Martoagor.

Section 4.03 General Conditions Precedent. The following
must be satisfied to Mortgagee's satisfaction in its sole
judgment as conditions precedent to Mortgegce's ohbhligation to
make any Advance of the Renovation Holdback ac. ary time:

(a) All representations and warranties set Fforth in

this Mortgage, in the Note, in each Application for Advance
and in all other Loan Documents shall be true, ccrrect and
complete in all material respects on and as of +lu/i date of
any such Advance, with the same effect as if’ uade and

repeated on that date.
(b) As of the date of any such Advance,

(i} Mortgagor is in full compliance with all of
the covenants, agreements, obligations and undertakings
reguired to be performed by Mortgagor under this
Mortgage, the Note and under the other Loan Documents,
and by guarantors under the Guaranty of Completion,
unless compliance thereof shall have been waived in

writing by Mortgagee;

(ii) No Event of Default as defined herein or in
any other Loan Documents, and no event or condition
which with the giving of notice or the passage of time
or both as prescribed herein or in such other Loan
Documents, would constitute any such Event of Default
has occurred and remains uncured to Mortgagee's
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satisfaction;

(iii) There shall have been no material adverse
change in the present or future net income or condition
of .the Mortgaged Property or in the business or
financial conditions or management of Mortgagor or the
guarantors under the Guaranty of Completicon and there
shall have occurred no work stoppage on the
Renovations for a period which, in Mortgagee's
reasonable opinion, renders compliletion of the
Renovations impossible on or prior to the Completion
Date; and the Mortgaged Property and improvements
thereon shall not have suffered any significant damage
by fire or other casualty and no condemnation or
adverse zoning or usage change proceedings shall have
been commenced or threatened, and no law, regulation,
crdinance, moratorium, injunctive proceeding,
restriction or similar matter shall have been enacted,
adopted or threatened by any governmental authority
having jurisdiction thereover, if the result of such
>*aw, regulaticon, ordinance, moratorium, injunctive
p.oceeding, restriction or like matter would have the
e.fa2ct of materially and adversely affecting the
expzcted benefits to be gained by Mortgagor in
connaction with the Mortgaged Property whether because
of Mizrtgagor's being prohibited or delayed in
completineg the Renovations or otherwise;

{iv) All statements contained in Mortgagor's
Application for Advance are true and complete, and all
other certificates, statements and gdata furnished to
Mortgagee by oo, on behalf of Mortgager are true,
correct and conzlete in all material respects, and
there are no facts or events known to Mortgagor, which,
if disclosed to Mortgavee, would make such statements,
certificates or data untrue in any material respect;

and

(v) All Qocumentalicon shall at all times be in
form and ccontent acceptsablile to Mortgagee and its
counsel, and all legal watters, whether or not
specifically referred to ia thiz Mortgage, shall be
acceptable in all respects to Mcrtyagee and its counsel
and shall be supported by sucih proof, evidence,
assurance and documentation relating to legal matters
as Mortgagee and its counsel in thair sole judgement
shall deem necessary, custeomary or apypicpriate for the
transactions contemplated by this Mortygage.

(c) Mortgagee shall have received the approral of the
Application for Advance by the lnswecting
Architects/Engineers.

Section 4.04 aApplication for Advance. Advances for the
payment of costs of labor, materials, and services suppliad for
the Renovations shall be made by Mortgagee, not more freguently
than once a month, unless Mortgagor and Mortgagee agree o©on more
frequent Advances, upon compliance by Mortgagor with this
Mortgage after actual commencement of Renovations Ffor work
actually done during the preceding period. Not more frequently
than once a month, unless Mortgagor and Mortgagee agree on more
frequent Advances, Mortgagor shall submit an Application for
Advance to Mortgagee requesting an Advance for the payment of
costs of labor, materials, and services supplied for the
Renovations, and specified in the Approved Budget. Each
Application for Advance shall be in an amount of not less than
$10,000.00 and shall be submitted by Mortgagor to Mortgagee in a
reasonable time, but not less than ten (10) business days prior
to the date on which an Advance is desired by Mortgagor. Upon
receipt of the Application for Advance, Mortgagee shall request
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an inspection of and reguire a favorable report on the
Rencvations by the Inspecting Architecta/Engineers prior to
making any Advance. The Ingpecting Architects/Engineers shall
certify to Mortgagee that at the time an Application for Advance
is made: (a). the Advance requested ig in proportion to the work
completed; (b) that all work has been performed in a good and
workmanlike manner; (c) that the Renovations are proceeding
diligently and in accordance with the Plans; and (d) there are
sufficient funds remaining in the Renovation Holdback to complete

the Renovations.

Section 4.05 Aggregate of Advances. Advances for payment
of costs of the Renovations shall not exceed the aggregate of (a)
the costs of labor, materials, and services incorporated into the
improvements in a manner acceptable to Mortgagee, plus (b} if
approved by Mortgagee, the purchase price of all uninstalled
materials to be utilized in the Renovationa stored on the
Mortraged Property, or elsewhere with the written consent of,
and in a2 manner acceptable to Mortgagee, less (c¢) retainage, set
forth 4rSection 4.13 bkelow, and less (4) all prior Advances for
payment Oof costs of labor, materials, and services for the

Renovatirnse.

Section 4.96 Special Account. The election of Mortgagee
in its sole ZQarcretion, Mortgagor shall either {i) establish a
construction eccrow account acceptable to Mortgagee with a title
company acceptable ) to Mortgagee or (ii) maintain one or more
accounts (herein  called, whether one or more a "Speclal
Account") with a national banking association approved by
Mortgagee, into which all Advances, excluding direct
disbursements made by Lender pursuant to Section 4.09 hereof,
shall be deposited on beh7zif of Mortgagor, which account shall be
assigned by Mortgagor to inrigagee as additional security for the
payment of the Note and per:ormance of all cobligations specified
herein and in the Loan Documents by instrument in form and
content acceptable to Mortgague and Mortgagee's counsel. in the
event Mortgagee shall elect (to require a Special Account,
Mortgagor shall additionally depusit into the Special Account
the Mortgagor's Depesit. Whenever funds from the Mortgagor's
Deposit are on deposit in the Special ‘Account, all Advances will
be considered to be made by Mortgagee first from such funds until
such funds are exhausted. Checks on tlie Sreclial Account shall be
drawn cnly for the payment of (a) costs of labor, materials and
services supplied for the Renovations specified in the Approved
Budget, and (b) other costs and expeases incident to the
Renovation Holdback, the Mortgaged Property, -a.:d-the Renovations.
No payments other than those authorized above. zhall be drawn on
the Special Account without the prior writtsn approval of
Mortgagee, If requested by Mortgagee, all checki to be drawn on
the Special Account shall be prepared by Mortgagor and submitted
to Mortgagee for disbursement to the individual pay=es.. Without
the prior written consent of Mortgagee, Mortgagor  fhall not
deposit or permit to be deposited any other £funds’ into the

Special Account.

Section 4.07 Use of Advances. Mortgagor shall disburse
all Advances for payment of costs and expenses incurred for the
Renovations as specified in the Approved Budget, and most
recently requested on an Application for Advance, and for no

other purpose.

Section 4.08 The Mortgagor's Deposit. If Mortgagee at
any time determines that the amocunt of the unadvanced portion of
the Renovation Holdback will not be sufficient to pay fully for
all costs required to complete the Renovaticns in accordance with
the approved Plans, whether such deficiency is attributable to
changes in the work of construction or in the Plans or to any
other cause, Mortgagee may make written demand on Mortgagor to
make the Mortgagor's Deposit in the Special Account (which may be
in non-interest bearing funds) equal to the amount of the

22




UNOFFICIAL COPY




UNOFFICIAL COPY- -

shortage determined by Mortgagee. Mortgagor shall then deposit
the required funds in the Special Account within ten (10) days
after the date of Mortgagee's written demand. Ne further
Advances need be made by Mortgagee until the Mortgagor's Deposit
is made by Mortgagor. Mortgagor shall promptly notify Mortgagee
in writing if and when the cost of the Rencovations exceeds, or
appears likely to exceed, the amount of the unadvanced portion of
the Renovation Holdback and the unadvanced portion of the

Mortgagor's Deposit.

Section 4.09% Direct Disbursement and Application by
Mortgagee. Mortgagee shall have the right, but not the
obligation to dishurse and apply the proceeds of any Advance to
the satisfaction of any of Mortgagor's obligation hereunder
directly to the title company (if it is acting as a disbursing
agent), or upon five days' prior notice to Mortgagor except in
the case of an emergency (in which case no prior notice is
regquired) to General Contractor, or to any other person or firm
to whor payment is due under this Mortgage or any other Loan
Documeat’. Any Advance by Mortgagee for such purpose, except
Mortgagors''s, Deposit, shall be part of the Renovation Holdback and
shall bz _/escured by the Loan Documents. Mortgagor hereby
authorizes' inrtgagee to hold, use, disburse, and apply the
Renovation Hwulathack and the Mortgagor's Deposit for payment of
costs of the ‘Renovations, expenses incident to the Renovation
Holdkack and-the Mortgaged Property, and the payment or
performance of any okhiigation of Mortgagor hereunder, including,
without 1limitation., interest on the Renovation Holdback, any
Renovation Holdback tvees owing to Mortgagee, legal fees of
Mortgagee's attorneys which are payable by Mortgagor, and such
other sums as may be ow.ng from time to time by Mortgagpor to
Mortgagee with respect to/the Renovation Holdback. Such payments
may be made by Mortgagee advancing all or any part of the amount
of such payments in Morigasoor's Special BAccount and then
inveoicing Mortgagor therecol. No further direction or
authorization from Mortgagor wshball be necessary to warrant such
direct Advances and all such Advarces shall satisfy pro tanto the
obligations of Mortgagee hereundec .and shall be secured by this
Mortgage as fully as if mads directly to Mortgagor.
Notwithstanding the other provisiong ©f this paragraph, nothing
in this Mortgage is intended to be for tlie benefit of, not may be
enforced@ by, nor should be relied upon by, any person, firm or

corporation other than Mortgagor.

Section 4.10 Advances Do Not Constituvte A Waiver. No
Advance shall constitdte a waiver of any of tne conditions of
Mortgagee's obligation to make further Advances ncr, in the event
Mortgagor is unable to satisfy any such condition,| s3hall any such
waiver have the effect of precluding Mortgagee <{rom thereafter
declaring such inability to be an Event of Default o an event
which with notice and/or passage of time could be Zp Fvent of

Default.

Section 4.11 Conditions to Advances, As a cgraltion
precedent to each Advance of the Renovation Holdback, in addition
to all other requirements herein, Mortgagor mugst satisfy the
following requirements and, 1f required by Mortgagee, deliver to
Mortgagee evidence of such satisfaction:

{aj The general conditions set forth in Section 3.03
shall have been satisfied and continue to be satisfied as of
the date of the disbursement of any Advance;

(b) Mortgagor shall deliver to Mortgagee an
aApplication for Advance accompanied with the documents and
schedules set forth below, together with such other
schedules, affidavits, releases, waivers, statements,
invoices, bills, and documents as Mortgagee may reasonably

regquest:
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(i) A "Payment Request” on Mortgagee's
prescribed form containing a detailed budget breakdown
specifying:

(1) the amount of the Renovation Holdback
proceeds allocated for each line item on the
Approved Budget:;

‘ {2) the amount of the Advance requested
from each line of the Approved Budget; and

{3) the total Advances to date from each
line item of the Approved Budget;

(i1i) A "pPayee Schedule” on Mortgagee's
prescribed form itemizing all parties to be paid with
the Advance and the amounts to be paid to each;

(iii) A "Request for PFund Certification" on
Mortgagee's prescribed form, executed by Mortgagor,
Inspecting Architects/Engineers and General Contractor
(and@ any subcontractor as required by Mortgagee),
s/.ating among other matters:

{1) the labor, services and/or materials
*svered by the Application for Advance have been
periormed upon or furnished in the Renovations;

{2 there have been no changes in the
Approvid 3udget except those approved by Mortgagee
in writing:

(3) 411 construction to date has been
performed in accordance with the Plans, and there
have been no cranges in the Plans except as have
been approved by hortgagee in writing;

(4) there have been no changes in the scope
of time of performarncs of the work, nor any extra
work, labor or materlsis ordered or contracted
for, nor are any @uch changes or extras
contemplated, except Za bave been approved by
Mortgagee in writing;

(5) the payments (v be made with the
Advance reguested will pay &al) undisputed bills
received and then due to dates —for any labor,
materials and services furnished ~in connection
with the Renovations;

{6) all Advances previously disktursed by
Mgrtgagee for labor, services, and/or  riaterials
for the Renovations pursuant to ‘pr=2vious
Applications for Advances have been paid to
parties entitled thereto; and

{7) all conditions precedent to an Advance
have been fulfilled, and, to the knowledge of
Mortgagor, no Event of Default has occurred and is
continuing and no event which with notice or lapse
of time or both would constitute such an Event of
Default has occurred, or if any such event or
Event of Default has occurred, giving the details
of such event.

{(c) The representations and warranties made in this
Mortgage and the other Locan Documents shall be true angd
correct in all material respects on and as of the date of
each Advance, with the same effect as if made on that date;
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(d) Mortgagor will procure and deliver to Mortgagee,
if reguired by Mortgagee, releases or waivers of mechanic's
liens, and invoices, or paid receipts if reguesting
reimbursements, of all parties who have furnished materials
or services or performed labor of any kind in connection
with the Renovations;

(e} That the Renovations not contingent on the signing
of leases for space in the Mortgaged Property can bhe
completed by the Completion Date, as that date may, at
Mortgagee's socle discretion, be extended in writing by

Mortcagee; and

{£) A paid endorsement to the mortgagee title
insurance which was issued to Mortgagee insuring the lien of
the Mortgage, which endorsement shall be in form
satisfactory to Mortgagee in all respects and shall (1)
increagse the amount of coverage by, or provide such
additional coverage on, an amount egual to one hundred
peceant (100%) of the advance and (2) indicate that since
the lLast preceding advance, no lien, other encumbrance or
other natter (other than for taxes not yet due and payable
and c¢iltle matters permitted under the Mortgage), not
approved /‘Gv Mortgagee, has been recorded and not discharged
subsequent o the date hereof against the Mortgaged Property
and there_ /rave been no other changes in the state of title
to the Mortcaged Property and no survey exceptions have
arisen which wer2 not theretofore approved by Mortgagee.

Section 4.12 Cunditiong to the Final Advance of the
Rencovation Holdback. &5 a condition precedent to the final
Advance of the Renovatizn Holdback hereunder, including all
unreleased retainage, »Mo-tgagor must satisfy all conditions
precedent to subsequent Ad'rances and deliver to Mortgage the

focllowing:

(a) Evidence that all reguirements of all
governmental authorities iuving jurisdiction have been
satisfied, including, but ne: limited to, delivery to
Mortgagee of Certificates of  Jccupancy permitting the
Renovations to be legally used and occupied;

(b) Evidence that (1) no mechanic's or materialmen's
liens, or claims thereof or prelimina-v notices thereof, or
other encumbrances have been filed and remain in effect
against the Mortgaged Property and (2) such time shall have
passed as reguired by applicable law so tiatr inchoate lien
claims, if any, which if timely filed would be senior to the
lien of this Mortgage may no longer be so tinely filed;

(c) Final lien releases or waivers by the (nspecting
Architects/Engineers, General Contracteor, . 2nd all
subcontractors, materialmen, and other parties "vo2 have
supplied labor, materials, or services for the Renovations,
or who otherwise might be entitled to claim a contractuel or
statutory lien against the Mortgaged Property:

(d) Certificate of substantial completion
satisfactory to Mortgagee executed by the Inspecting
Architects/Engineers, General Contractor, and Martgagor:

(e) A complete set of “ag bullt" Plans; and

{(£) Evidence that the ¢title insurance policy
heretofore delivery has been endorsed to remove any
exception for liens of mechanics or materialmen.

Section 4.13 Retaina?e. An amount equal to ten percent
(10%) of all items except for completed tenant improvements for

leases approved by Mortgagee where the General Contractor or any
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subcontractor or materialman is supplying labor and/or materials
pursuant to the Construction Contract or any subcontract, shall
be retained by Mortgagee from each Application for Advance until
such time as the work subject to such retainage is complete to
Mortgagee's satisfaction, Mortgagee has received proof cf payment
for the specific retainage items and a lien waiver with respect
to such items, and the title company has issued an endorsement
insuring the lien priority of Mortgagee's security title and
interest in and to the Mortgaged Property.

Section 4.14 Conditions Precedent for the Benefit of
Mortgagee. All conditions precedent to the obligation of
Mortgagee to make any Advance are imposed hereby solely for the
benefit of Mortgagee, and no other party may require satisfaction
of any such condition precedent or be entitled to assume that
Mortgagee will refuse to make any Advance in the absence of
gtrict compliance with such conditions precedent. All
regquisenents of this Mortgage may be waived by Mortgagee in whole
or in "mpart, at any time. In no event shall Mortgagee be
ocbliga’e2 to sBee to Mortgagor's proper dapplication of the
proceeds rf the Rencvation Holdback advanced to Mortgagor under

this Mortgace.

Section 4,15 Subordination. Mortgagee shall not be
obligated to annke, nor shall Mortgagor be entitled to, any
Advance until s:¢h time as Mortgagee shall have received, to the
extent requestei, by Mortgagee, subordination or waiver
agreements from <Zeneral Contractor and all other persons
furnishing labor, matc:zials or services for the Renovations,
subordinating to or wiiving for the benefit of this Mortgage any
lien, claim, or charge /they may have against Mortgagor or the

Mortgaged Property.

It is expressly understood and agreed by and between the
parties hereto, anything herein to the contrary notwithstanding,
that each and all of the warranties, indemnities,
representations, covenants, und¢rcakings and agreements herein

made on the part of the Trustee vaile in form purporting to be

the warranties, indemnities, irpresentations, covenants,
undertakings and agreements of said T v=tee are nevertheless each
and every one of them, made and intended not as personal warran-
ties, indemnities, representations, couven~nts, undertakings and
agreements by the Trustee or for the rurpose or with the
intention of binding said Trustee personallv but are made and
intended for the purpose of binding only ¢hat portion of the
trust property specifically described herein, #2nd this instrument
is executed and delivered by said Trustee not wa 4its own right,
but solely in the exercise of the powers conferied upon it as
such Trustee; and that no personal liabilivy or personal
responsibility is assumed by nor shall at any time b¢ anserted or
enforceable against the Trustee on account of this inescument or
on account of any warranty, indemnity, representation,’ rovenant,
undertaking or agreement of the said Trustee in this iratsument
contained; provided, however, this clause shall not imp=2i: the
enforceability of, or adversely affect the obligations cf' the
signatories under, any separate instrument of guaranty: and

rovided Efurther, that the foregeing 1limitations on personal
1iability with respect to principal and interest shall not impair
the validity of the indebtedness secured by Mortgagee's
collateral or the lien of or security interest of the collateral
or the right of Mortgagee as Mortgagee or secured party to
foreclose and/or enforce the collateral after default by the
Mortgagor. Nothing herein shall be Jdeemed to be a waiver of any
right which Mortgagee may have under Sections 506(a), 506(b),
1i11(b) or any other provisicn o¢f the Bankruptcy Reform of 1978,
as at any time amended or reinstated, to file a claim for the
full amount of the debt owing to Mortgagee in the event Mortgagor
or its beneficiary should become the subject of a petition for
bankruptey or reorganization or to regquire that all collateral
shall continue to secure all of the indebtedness owing to
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Mortgagee in accordance with the loan documents.

IN WITNESS WHERECF, AMERICAN NATIONAL BANK AND TRUST COMPANY
OF CHICAGO, not personally but as Trustee as aforesaid has caused
these presents to be signed by one of its Vice Presidents or
Assistant Vice Presidents and its corporate seal to be hereunto
affixed and attested by its Assistant Secretary, all as of the

day, month and_year first above written.

not

AMERICAN NATIONAL BANRK AND TRUST COMPANY OF CHICAGO,
rersonally but solely as trustee as aforesaid

y%ﬁ*“
)/

Tjhssrfescﬂq
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STATE OF ILLINOIS

COUNTY OF COOK

I, coonra] Bl Banhe , @ Notary Public in
and for the county.and state afgresaid, do hereby certify that
Fobor O, Wolwwesyr ML " Zo.] (Vice) President of American
National Bank and Trust Company of Chicago ("Bank"), a national
banking association, and T, MICHARL, FHULLET -
(Assistant) Secretary of said Bank, personally Known tc me to be
the same persons whose names are subscribed to the foregoing
instrument as such officers of said corporation, respectively,
appeared before me in person and acknowledged that they signed
and delivered the said instrument as their own free and voluntary
act ard as the free and voluntary act of said Bank for the uses
and /purposes therein set forth, and the said (Assistant)
Secretary of said Bank then and there acknowledged that he, as
custodian of the corporate seal of said Bank, did affix such
corporate sval to said instrument as his own free and voluntary
act and uas-*tine free and voluntary act of said Bank for the uses

and purposes. c¢cherein set forth.

Given uyader my hand and notarial se;iEgﬁlsG_Eggi*,day
Qf / ,/ P 1983.

-/ Rl Sy IO0rssse

N T “OFFICIAL SEAL” $
//X - ’_;:5/ o Faroen L. Burns H
CAY Y 2T S a3 No'ars uwe, Sate of IMinois

No’tary( Publ—i’C"/ = F My vommission Lx, iwes 372,190 f
g ! qumnmomannmonmo.y

-~

My Commission Expires:

rdrl.dam
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DAM 4-6
poc. #9
09,/14,/88-3

PROMISSORY NOTE

$17,500,000.00 September 1, 1988

FOR VALUE RECEIVED, AMERICAN NATIONAL BANK AND
TRUST COMPANY OF CHICAGO, not personally but solely as
Trustee under trust agreement dated September 1, 1988 and
known as Trust No. 106406-05 ("Borrower”), having an office
c/o0 THE HEARN COMPANY, 100 North LaSalle Street, Chicago,
Illinois 60602, promises tec pay to the order of GENERAL
ELECTRIC CAPITAL CORPORATION, a New York corporation,
("GECC"), having an office at 260 Long Ridge Road, Stamford,
Connecticut 06904--8308, or any subsequent holder of this
Note, the principal sum of SEVENTEEN MILLION FIVE HUNDRED
TEQUSAND DOLLARS ($17,500,000), or so much thereof as may be
advaniced from time to time, with interest on the unpaid
balarce of such amount from the date of such advance at the

rates-oJ interest specified herein.

3 Certain Defined Terms: In addition to the

terms definsd elsewhere in this Note, as used herein, the

following te;ms shall have the following meanings:

"Advarncne" shall mean any advance of proceeds of the
Loan made by GiLCC pursuant to this Note or the GECC

Mcocrtgage.

"Affiliatea, EIntities" shall mean, collectively,
Borrower, Benellciarie¢s, or any of the partners of Benefi-
ciary (the "Partners”,. or any entity of which any of the
Partners alone or in any combination is a general partner or
a controlling director, managing officer or majority share-
holder or has or have moie than a ten percent beneficial
interest therein. Any of the foregoing Affiliated Entities
is individually called an "Afriiliated Entity".

"Alternative Financing Fze” as such term is defined
in Section 3{g} hereof.

"Alternative Mortgage" shill mean the first
mortgage loan 1In respect of the PFreuises replacing or
repaying the Loan.

"Alternative Mortgage Indebtedness -shall mean the
outstanding principal indebtedness, accrued and unpaid

interest, prepayment penalties, if any, on the Alternative
Mortgage, as of the date on which such calculatiszn is made.

EXHIBET A
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"Alternative Mortgage Proceeds” shall mean with
respect to the Alternative Mortgage, the maximum principal
amount of the Alternative Mortgage less reasconable and
customary closing costs actually incurred, including, with-
out limitation, points, commitment feegs, mortgage brokerage
fees, and all other bona fide expenses actually incurred in
cornection with the clesing of the Alternative Mortgage.

"Assignment™ shall mean the Assignment of Rents and
Leases) dated as of even date herewith made by Borrower in

faveor-cl, GECC,
"Base Interest” as such term is defined in Section
3(a) herecft,
"Exse Interest Rate"™ shall mean the rate per annum

egqual to one and cne-half percentage points in excess of the
higher of either the Prime Rate or the Commercial Paper

Rate,

"Beneficiary"™ shall mean the partnership which is

the owner of the beneiicial interest of Borrower, or such
successor as shall have keen approved by GECC.

"Bona Fide Costsr~ | shall mean any commissions,
costs, expenses or charges paid to any Affiliated Entity
which (i) are actually paid by the Borrower for goods sup-
plied or services rendered Ly the Affiliated Entity, (ii)
are not more than the costs, erpinses or charges that would
be paid to an unrelated, independant third party* and (iii)
if any such Affiliated Entity rpe:forms work or provides
services for a number of properties, including the Premises,
the allocation of such cost or experse to the Premises is

appropriate and fair.

"Business Date” shall mean any cay con which commer-
cial banks are not authorized or required 4o close in New

York, New York.

"Capital Proceeds" shall mean the procezax received
by Borrower npon any ol the following events: ‘1) any Sale
or other disposition of any part of (but not aii/, or any
interest in, the Premises, including, without 1liajcation,
any sale of any air, easement or mutual use righl.s' (but
nothing herein shall waive the prohibitions on tinnjfer
contained in the GECC Mortgage), (ii) any insurance proceeds
paid in connection with the Premises, but excluding any
insurance proceeds specifically paid to reimburse Borrower
for loss of business revenue or rental income, and (iii) any
condemnation proceeds received for the taking of any part of
(but not all}, or any interest, in the Premises and which

-2~

*Leasing commissions paid in accordance with the Leasing Guidelines
sre Bona Fide Costs.
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are applied to reduce the Principal Sum or the outstanding
principal indebtedness under the Alternative Mortgage.

"cash Flow" shall mean the amount, if any, by which
Net Operating Income for any calendar month {(or partial cal-
endar month) exceeds any Base Interest paid under this Note
{exclusive of any Deferred Base Interest) or the Alternative

Mortgage.

"Cash Flow Interest"™ as such term is defined in
Section 3(e)] hereof.

*"Commercial Paper Rate" shall mean, for any month,
the highest discount rate reported in the "Money Rates"”
column or section of The Wall Street Journal (the "Published
Ra’Ze") published on the second Business Day of the month
preceding the month in which payment of interest and/or
priricipal is due on the Loan, as having been the rate in
effeit _on high-grade unsecured notes having ninety-day
maturi’iezs sold through dealers by major corporations in
multiplésof $1,000 (whether or not such notes have actually
been sald’ by such dealers at such rates), as of the first
calendar dgay . .of each month for which such rate is published,
adjusted to/ > per annum rate by applying the £following

formula:

({Publisiied Rate)
( 4 ) times 1000 = X

times 4 = Commercial

{ X )
( 1000 - X ) Paper Rate

In the event The Wall Screet Journal (i) publishes more than
one Published Rate, the h.gher or highest such rates shall
apply, or {ii) publishes o _retraction or correction of any
such rate, the rate reportei in such retraction or correc-

tion shall apply.

“Commitment” shall colléctively mean the Loan
Application dated July 15, 1988, “he Commitment Letter dated
August 12, 1988, and the acceptance letter dated August 25,
1988, all as modified by letters dated August 31, 1988 and

September 7, 1988.

"GECC Mortgage" shall mean the Fiist GECC Mortgage
and Security Agreement of even date herawjith mortgaging
certain real and personal property described therein
situated in the City of Chicago, Cook Councy, Illinois,
commonly known as 209 West Jackson Boulevard.

-3
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"Deferred Base Interest" acs such term is defined in
Section 3(b) herecf.

"Due Date" as such term is defined in Section 3{a)

hereof.

"Economic Value" shall mean the value, as of the
Maturity Date or such earlier date when such terms shall
become applicable, of the Premises as if sold toc a bona fide
third party in an arms length transaction as though unen-
cumbered by the GECC Mortgage or any other financings and
without consideration of any costs, expenses, or taxes which
would be incurred in connection with a Sale, as determined
by an appraisal of the Premises by three independent ap-
praisers who shall be members of the American Institute of
Re7l Estate Appraisers and who shall have at least five (5)
y~ars experience in appraising properties similar to the
Premises, one appointed by GECC and one appointed by Bor-
tower (such appraisers to be appointed within ten days after
the wiitten request of either GECC or Borrower as provided
below) . The third appraiser shall be selected by the ap-
pointed (anpraisers. 1f either GECC or Borrower shall fail
to timely ~ppoint an appraiser, the appointed appraiser
shall select the second appraiser within ten days after
GECC’'s or Purrower’s failure to appoint. If the two ap-
praisers so ¢ppointed shall be unable to agree on the
selection of a (kird appraiser within ten days after the two
initial appraisers ‘have been appointed, then either ap-
praiser, on behali oX both, may request such appointment by
either the American /arbitration Association or the presiding
chief judge of the “Uilted States District Court for the
Northern District of iltincis. No appraiser shall have any
personal or financial ‘interest as would disgualify such
appraiser from exercising ‘an independent and impartial
judgment as to the value o’ the Premises. In determining the
"Economic Value" of the Premises, the appraisers shall be
instructed te utilize the discounted cash flow method of
appraisal. The "Economic Value' of the Premises shall be
equal to the arithmetic average’ Gf the valuation of the
Premises as determined by each of( such appraisers in accor-
dance with the provisions hereof; zrovided, however, that if
any valuation deviates by more than/ ten percent from the
average of all such valuations, the "Fsrnomic Value" of the
Premises shall be equal to the arithmeti< average of the two
closest valuations. The cost of such apgcaisals shall be
divided equally between GECC and Borrowes, .and shall be
submitted te GECC and Borrower within 30 days after the
panel of three appraisers 1is constituted. The Economic
Value shall be determined in accordance with thzs procedures
set forth above upon the written request of GECC o’ Borrower
made (a) at any time within six months prior to the Maturity

-~
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DPate but in no event later than 30 days prior to the Matur-
ity Date ¢or (bh) at any time from and after the accelecation
of the payment of the Loan pursuant to Section 9 hereof.

"Gross Revenues” shall mean the sum of the gross
rental receipts and all other receipts and revenues gen-
erated by and from the use and cperation of the Premiges in
regspect of all or any part thereof, including, but not
limited to, ©base rental income, expense pass-through
charges, vending machine income, any non-refundable security
deposits, rental and charges for space occupancy, the pro-
ceeds of any insurance proceeds specifically paid to reim-
burse Borrower for loss of business or rental income, but
exclusive of (i} any proceeds of the Loan (ii) any Capital
Proceeds, and (iii} expense pass~through charges paid by
teaonts and placed by Borrower or its beneficiary into a
specifically designated reserve account, provided that final
accounting of such expense is made within 45 days after the
end Of each calendar year and the excess amounts of reserved
funds i3 included as Gross Revenues in the immediately-
followinyg, operating pericd. Gross Revenues shall be
determined . in accordance with the cash basis method of

accounting.

"Gross. Sales Price" with respect to the Premises
shall mean th{ :tctal sales price paid (prior to adjustment
for taxes, rents, expenses, or customary prorations} by a
purchaser to Borrower for the purchase of the Premises,
including, withou: Jlimitation, cash, notes and all other
property and consideration, and further including, without
limitation, any and ail. payments and other consideration
made, paid or given toc Zorrower, Beneficiary or any Affili-
ated Entities in connection with such sale for non-competi-
tion agreements, termination of management agreements and
similar payments. For purvpnoses of this paragraph, the term
"Premises"” shall include the bzneficial interest in Borrower
and partnership interests in the Beneficiary.

"Guaranty of Completior” ‘shall mean the Uncondi-
tional Guaranty of Payment and Per’ormance dated as of even
date herewith made by Stephen G. ‘liearr and Stanley M. Hearn

in favor of GECC.

"Initial Disbursement Date" sli7zill mean the date on
which proceeds of the Loan shall be initially disbursed.

"Lease" shall mean any lease for .space in the
Premises which satisfies all of the following reguirements:
{i) has been negotiated on an arms-length basis; {(ii) {(with
respect to all future leases) is prepared upon a orm which
has previously been approved by GECC and in accerZauce with
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those leasing guidelines attached hereto as Exhibit A and
made a part hereof; (iii) the tenant under any Lease, other
than The Hearn Company, shall not be an Affiliated Entity or
in any other manner affiliated with Borrower, either

directly or indirectly.

"roan" shall mean the loan evidenced by this Note,

including without limitation, all principal, interest and
other payments which shall become due and payable hereunder.

“Loan Amount A" shall mean the first eighty-five
thousand ($85,000.00) of the Leoan disbursed hereunder.

*Loan Amount B" shall mean the remainder of the
Locan from time to time disbursed and remaining unpaid.

"Loan Documents” shall mean this Note, the GECC
Moitzage, the Assignment and all other documents, agreements
and  Jastruments evidencing, securing or in any way relating
to thé Loan, together with all amendments thereto which may

hereatc-r exist.

",can Year” shall mean a period of 12 calendar
(exrzpt for the first and possibly the last Loan
Year), with the first Loan Year beginning on the Initial
Dishursement Dote and ending on September 30, 1989, with
each successive Loan Year commencing on the expiration of
the prier Loan Y=zar, except that the last Loan Year shall
end on the Maturitv. Date, or such earlier date when this

Note is paid in £ulil.

"Maturity Daie*. shall mean, subject to Borrower’s
right to éxtend the Ma:curity Date as set forth in Section
3(f) hereof, the earliest t> occur of (i) eighty-four (84)
months after the Initial Lisbursement Date, {ii) the date to
which GECC accelerates the (puvment of the Leoan pursuant to
Section 9 hereof or {(iii) Sepieanber 30, 1995,

months

"Maximum Amount” as suci term is defined in Section
14 hereof.

"Net GECC Mortgage Proceeds"” 'as such term is de-~
fined in Section 3(f) hereorf.

"Net Economic Value" shall mean the Economic Value
less (i) all reasonable and customary una fide closing
costs (including, without limitation, brokerage commissions
customary in the sale of property of the siczs and nature of
the Premises, reasonable legal fees, and tifle insurance
premiums) that would have been incurred and paid D\ Borrower
in connection with the Sale of the Premises _Gtaer than
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income or like taxes of the Borrower, (ii) reasonable prora-
tions to a purchaser or accrued items which the Borrower
would be customarily obligated to pay or credit to a pur-
chaser in connection with a Sale of the Premises, (iii)} the
Outstanding Loan except for the purpose of calculating Net
Economic Value, Participation Interest shall be excluded
from the Cutstanding Loan, In the event the Principal Sum
shall be prepaid in whole prior te the Maturity Date in
accordance with Section 6(a) hereof, no deduction shall be
made for the Alternative Mortgage Indebtedness and the Out-
standing Loan shall be calculated as if the Principal Sum
had not been previously prepaid. The Principal Sum in such
event shall be calculated as if all holdbacks had been
advanced for which Borrower would have qualified under the
Loan if the Loan had not been prepaid.

"Net Operating Income” shall mean the amount, if
any. by which Gross Revenues exceed Operating Costs.

"Net Outstanding Loan" shall mean the Qutstanding
Loan Yess. that portion of Loan Amount A which is unpaid at
the time snd from time to time as the Net Outstanding Loan

shall be cal:sulated.

"N<ic Sales Proceeds" shall mean, with respect to a
Sale of the Prenmises, the sales proceeds which the Borrower
is entitled to rtuceive after deducting from the Gross Sales
Price the following, (i) reasonable and customary closing
costs (including, without limitation, all brokerage commis-
sions not in excess of 2% of the Gross Sales Price, attor-
neys’' fees, surveying vcosts, title insurance premiums and
abstracting costs) incvilied by Borrower and actually paid in
connection with such Sait* (excluding capital gains and other
income-related taxes and /anry closing costs which are not
"Bona Fide Costs), (ii) any prorations to the purchaser or
accrual items which the Borrower is obligated to pay or
credit to the purchaser, and (iii) the Outstanding Loan
except for the purpose of caicxlating Net Sales Proceeds,
Participation Interest shall be ~»x¢luded from the Outstand-
ing Loan. In the event the Printipal Sum shall be prepaid
in whole prior to a Sale in accordarce with Section 6{(a)
herecf, nc deduction shall be mad:® for the Alternative
Mortgage Indebtedness and the Outsu=2piding Loan shall be
calculated as if the Principal Sum had />t been previously
prepaid. The Principal Sum in such evcro o shall be calcu-
lated as if all holdbacks had been adrzxnced £for which
Borrower would have gualified under the Loan #£f the Loan had

not been prepaid.
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"Note" shall mean this Promissory Note which evi-
dences the Loan, together with all amendments thereto which

may hereafter exist.

"Operating Costs" shall mean the following custo-~
mary and reasonable bona fide expenses in respect of the
Premises paid by or for the account of Borrower, all as
determined in accordance with the cash basis method of
accounting: (i) actual operating and fixed expenses for the
Premises, including, without limitation, ad valorem taxes,
insurance premiums, utility expenses, legal, accounting and
other professional fees relating to the operation of the
Premises, but exclusive of any non-cash charges for depre-
ciation and other amortized items, (ii) reasconable expenses
incurred in leasing space in the Premises, except to the ex~
teny funded or reimbursed under the Loan or the Alternative
Mertryage, (iii) except for the costs of the Renovations,
repa’r and restoration costs incurred in connection with the
Premises, excluding, however, any such costs and expenses
paid Qulectly or indirectly through the use of any insurance
proceeds,~(iv) reasconable leasing commissions except to the
extent furded under the Loan or the Alternative Mortgage,
(v) a mandgrment fee, which may be paid to Borrower or an
Affiljiated Entity (not in any event to exceed five percent
of cellected gross receipts for the Premises for the rele-
vant period), @ard. (vi) a capital reserve as determined by
GECC, in its solf and absolute discretion, which in no event
will be less than <% of Gross Revenues. Operating Costs
shall not include ‘any principal, interest or other amounts
paid under any notes o: deeds of trust relating to the Prem-
igses, including this Wute. For the purpose of computing
Operating Costs, no Ices (other than the management fee
which is limited as te ‘¢mount as described above), commis-
sions, charges, expenses o: other amounts paid to any
Affiliated Entity shall coastitute an Operating Cost unless
such fees, commissions or otlie! amounts are Bona Fide Costs.

"Outstanding Loan" shu)i mean the PRrincipal Sum,
accrued interest (including Bas~s ‘Interest, Deferred Base
Interest, Cash Flow Interest and /Participation 1Interest),
prepayment penalties and deferred-interest, if any, on the

Loan.

"Participation Interest" as suc'i term is defined in
Section 3(f]) hereot.

"Pay Rate" shall mean the following
terest per annum for the Loan Years indicated-

rates of in-
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Loan Year "Pay Rate™

First Loan Year 9.00%
Second Loan Year 9.00%
Third Loan Year 9.50%
Fpurth Loan Year 9.50%
Fifth Loan Year 10.0G%
Sixth Loan Year 10.00%
Seventh Loan Year 10.00%

"Permitted S5ale" as such term is defined in Section
18(b) hereof.

"Post-Default Rate" shall mean the higher of ¢the
Prime Rate or the Commercial Paper Rate plus 5%, each change
in - the Post-Default Rate resulting from a change in the
Polire Rate or the Commercial Paper Rate for such period to
be ~Ifective and calculated in accordance with the terms
herenf respecting the definitions of the Prime Rate and
Commei~ial Paper Rate, respectively, provided, however, in
no evenr’ -zhall the Post-Default Rate exceed the highest rate

authorizeiu by applicable law.

"t'remises” shall have the meaning assigned in the
GECC Mortgaye to the term "Mortgaged Property."

"Prime /Rate” shall mean, for any month, the prime
rate (or base rate) reported in the "Money Rates" column or
section of The Wall Street Journal published on the second
Business Day of the¢ month preceding the month in which a
paynent of interest arasor principal is due on the Loan, as
having been the rate lii/effect for corporate loans at large
U.S. money center commercial banks (whether or not such rate
has actually been charged by any such bank}) as of the first
calendar day of such month for which such rate is published,
In the event The Wall Street Joucrnal ceases publication of
the prime rate, then "Prime kece” shall mean, for any month,
the prime rate (or base rate; ‘¢nnounced by Bankers Trust
Company, New York, New York (whither or not such rate has
actually been charged by such baalk) in effect on the first
calendar day of such month. In-the.event such bank dis-~
continues the practice of announcirg the prime rate, the
term "Prime Rate" shall mean, for anv month, the highest
rate charged by such bank as of the ivst calendar day of
such month on short-term, unsecured “1l7anus toc its most
creditworthy large corporate borrowers, Ta, the event The
wall Street Journal (i) publishes more 'than one "Prime
Rate,” the higher or highest of such rates 'shall apply, or
{ii) publishes a retraction or correction cof ary such rate,
the rate reported in such retraction or coriveccion shall

apply.
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"Principal Sum" shall mean the entire outstanding
principal balance of this Note as of the date upon which
such calculation or determination shall be made exclusive of
Deferred Base Interest.

*Renovation Holdback" shall mean the sum of money
being held back from the proceeds of the Loan and shall be
funded for the construction and completion of the Renova-
tions, all as more fully set forth in the GECC Mortgage.

"Renovations" shall have the meaning ascribed in
the GECC Mortgage.

*Sale" shall mean any sale, transfetr, conveyance,
assignment or other disposition {(as a result of condemnation
or ‘otherwise) of all or any part cf the Premises, the bene-
ficlal interest in Borrower ar any partnership interests in
the deneficiary, whether directly or indirectly, by opera-
tion of law or otherwise, provided, however, a "Sale" shall
not incinde any condemnation wnich is less than a Complete
Taking s defined in the GECC Mortgage) or a transfer
permittec.vider the GECC Mortgage.

"scheduled Maturity Date” shall mean the earlier of
{i) eighty-rour  {84) months after the Initial Disbursement
Date, or (ii) Efertcember 30, 1995.

2. Compuvtation of Interest. Subject teo the terms
and conditions hervcof. interest on the amounts so0 advanced
hereunder, from time :o time, shall be computed from and
after the date of eacn Adrance until the date of payment in
full at the Base Interes’ Rate unless the Post Default Rate

shall be applicable.

3. Payment and C=lzulation of Interest and Pay-
ment of Principal Balance:

{a) Base Interest. Ficm and after the date herecf
through and including the day /ca which this Note is paid
in full, Borrower shall pay to GECC monthly in arrears
commencing on Octeber 1, 1988, and-on the first day of
each and every calendar month theeafter (such date for
any particular month being hereinxfier referred to as
the "pue Date"), interest accrued (for the preceding
month “on the Principal Sum, and on #1) Deferred Base
Interest capitalized pursuant to Sectioci 3(c) below, at
the Base Interest Rate., The interest payatle in accor-
dance with this Section 3(a) is hereinafinr called the

"Base Interest."
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(b)) Deferral of Interest. If the Borrower is not
in default beyond any applicable grace period of any of
its obligations hereunder or under any of the cther Loan
Documents, the Borrower may defer payment of that por-
tion of Base Interest due and payable for any month
which is in excess of the amount of interest which would
have accrued during such month at the Pay Rate (such
excess amount is hereinafter called the "bDeferred Base
Interest") sc long as the aggregate amcunt of interest
deferred under this Section 3(b) does not at any time
exceed the lesser of (i) ten percent of the then Prin-

cipal Sum or (ii) $1,750,000.

{c) Capitalization of Deferred Base Interest. At
the election of Borrower, exercised by written notice
actually received by GECC at least ten (10) days prior
co the expiration of each month during the term of the
uoan the unpaid Deferred Base Interest for that month
rmay be (i) paid in full, or (ii) added to the principal
bajlance of the Loan as of the first day of the next
succreding month to accrue interest thereafter at the
Base _.nterest Rate. In the absence -of any written
notice to GECC within the time set forth, Borrower will
be deemar. to have elected (ii) of this Subsection "{c)".

(d) raymsnt of Deferred Base Interest. From and
after the date hereof, through and including the date on
which this Note (s paid in £full, Borrower shall pay to
GECC monthly on _the first day of each calendar month any
outstanding Defeir:d Base Interest, whether or not pre-
viously capitalized, .to the extent that the interest
which would have arcrued at the Pay Rate during the
preceding calendar mbnth exceeds the” Pase Interest for
such month. The entire unpaid balance of the deferred
Base Interest, whether oz not previously capitalized,
shall be due and payabla ‘en the Maturity Date, or on
such earlier date when the(entire Principal Sum shall be
payable {(whether by reason of prepayment or otherwise).
Borrower may at any time, and/from time to time, pay all
or any porticn of the outstanding Deferred Base

Interest.

{({e) Cash Flow Interest. In 4addition to monthly
payments of Base Interest as proviced in Section 3(a)
hereof, Borrower shall pay to GECC meon“hXy in arrears on
or before ten (10) days after the expiration of each
calendar month or part thereof commencing with the cal-
endar year 1988 through and including the Zate this Note
is paid in full(inclusive of all then accryved Base In-
terest, all then accrued Cash Flow Interest, 2lternative

-11-~
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Financing Fee and Participation Interest), the applic-~
able percentages of Cash Flow in the following order of
priorities, amounts and for the purposes hereinafter set
forth: {i) first, 100% of the Cash Flow for such pre-
vious calendar month or part thereof shall be paid to
GECC, if and to the extent there is any Deferred Base
Interest cutstanding as of the last day of the previous
calendar wmonth, whether or not such Deferred Base In-
terest has been capitalized as provided in Section 3(c)
hereof, to be applied to all and any unpaid Deferred
Base Interest, (ii) second, forty percent (40%) of all
remaining Cash Flow for such previous calendar month or
part thereof shall be paid to GECC as additional
interest {(the "Cash Flow Interest") on Loan Amount A,
and (iii) all remaining Cash Flow for such previous
calendar month or part thereof shall be retained and
Aistributed to Borrower,. From time to time, Borrower
and GECC shall promptly make an appropriate adjustment
ip .the amount of Cash Flow and Cash Flow Interest paid
tel CECC if such adjustment is necessary after delivery
of tav financial statements delivered te GECC pursuant
to the terms of the GECC Mortgage by GECC refunding any
overpavanrnt and Borrower paying to GECC any deficiency.
All calcriations of Cash Flow and Cash Flow Interest and
its componznts shall be subject to audit and review by
GECC, and' 7sny additional cCash Flow and Cash Flow 1In-
terest calculated by GECC to be payable by Borrower as a
result of any such audit or review shall be due and
payable to GRECC . .on demand with interest at the Base
Interest Rate fros. the date such Cash Flow and Cash Flow
Interest should nuvi: _been paid. If upon such audit and
review, there is ‘2 _discrepancy of greater than five
percent between GECC's and Borrower’s Cash Flow and Cash
Flow Interest calculations, Borrower shall pay to GECC
on demand the costs of GECC’'s audit and review. If
Borrower disagrees with the amount of any additional
Cash Flow and Cash Flow Interest determined by GECC to
be payable under this subseccion (e}, then, upon written
notice from Borrower to GECC,  the matter shall be sub-
mitted to arbitration as fo.lows: GECC and Borrower
shall each appoint an accountant <within ten days after
Borrower's delivery of written rotice reguesting arbi-
tration, and the two accountants ‘so appointed shall
select a third accountant within te:n 3days after the two
initial accountants have been appointed.” If either GECC
or Borrower shall fail teo timely appoidy .an accountant,
the appointed accountant shall select the second ac-
countant within ten days after GECC’s' or Borrower's
failure to appoint. If the two accountarcs, shall be
unable to timely agree on the selection o’.~a third

~12-
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accountant, then GECC shall select an accountant £rom
any of the "Big Eight" accounting firms to act as the
third accountant, The additional Cash Fleow and Cash
Flow Interest, if any, to be due and payable under this
subsection {e) shall be egual to the arithmetic average
of the additiconal Cash Flow and Cash Flow Interest, if
any, determined to be due by each of the accountants
appeinted hereunder; provided, however, that if any
determination of such additional Cash Flow and Cash Flow
Interest deviates by more than 10% from the average of
all such determinations, the additiocnal <Cash Flow and
Cash Flow Interest, if any, due to GECC hereunder shall
be equal to the arithmetic average of the two closes
determinations. The cost of the determinations by the
accountants pursuant to this subsection (e} shall be
divided equally between GECC and Borrower, and such
determinations shall be submitted to GECC and Borrower
ithin 30 days after the panel of three accountants is
cumstituted. All accountants which are appocinted to the
pon~l of accountants shall be certified public accoun-—
tan’s with at least five years of public accounting
expe:ience. Any payments due as a result of the acbi-
tration 'procedure provided herein shall be paid within
ten daves after their final determination with interest
at the Bage Interest Rate from the date such Cash Flow
and Cash 1’V o Interest should have been paid,.

The oblijations respecting Cash Flow Interest shall
cease upon paymeant in full to GECC cof Loan Amount A and
all other sums secstred by the GECC Mortgage.

{£) Participation Interest. In addition to the
Base Interest, Deferzed Base Interest, Cash Flow
Interest and all othar ' sums payable under this Note,
Borrower shall pay to-5IZCC (A) in the event of a sale

-\
prior

to the Maturity wnace hereof, an amount equal to
the greater of (i) 51,200,000, or (ii) forty percent
(40%) of the Net Proceeds ol 3ale or, (B) in the absence
of a Sale, then at the Matucrivy Date herecf, an amount
equal to the greater of (i) 51,250,000, or (ii) forty
percent (40%) of the Net Economic-value. Subject to the
extension rights set forth in the second paragraph of
this Subsection (£f), the amount Jduse GECC under this
Subsecticn shall be due and payable v and calculated as
of the first to occur of (I) a Sa’e, or (II} the
Maturity Date. If (aa) on the date of any Sale, the Net
Sales Proceeds have not been finally detéimined or {(bb)
on the Scheduled Maturity Date (not Zesnlting from
acceleration) the Net Economic Value hias not been
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finally determined in accordance with the terms and con-
ditions hereof, and Borrower desires a release of the
GECC Mortgage and the other Loan Documents as security
for the Participation Interest, GECC shall release the
GECC Moitgage and the other Loan Documents as security
for Participation Interest, provided Borrower shalil
either -(x) pay to GECC the Participation Interest due to
GECC as estimated by GECC within the reasonable exercise
of its discretion or (y) provide to GECC collateral
satisfactory to GECC securing the payment to GECC of the
Participation Interest due to GECC as estimated by GECC
within the reasonable exercise of its discretion.
Promptly following the final determination of the
Participation Interest due to GECC, if Borrower shall
have paid to GECC the amount of estimated Participation
Interest pursuant to (x) above, Borrower and GECC shall
promptly make an appropriate adjustment, if such an
2djustment is necessary, by GECC refunding any overpay-
rent and Borrower paying to GECC any deficiency. If a
Sz)e shall result in any portion of the purchase price
bzire deferred in the form of a purchase money deed of
trust. or other form of deferral acceptable to GECC, the
Participation Interest due to GECC in such case shall be
paid on la pro rata basis as and when the purchase price
is paid, provided GECC shall receive cash or other form
of collater:zl reasonably satisfactory te GECC securing
the payment Lo GECC of. the total Participation Interest

due to GECC hereunder,.

Notwithstanding anything te the contrary contained
in this Note, and as more particularly set forth below,
in the event Borrcws” shall desire to refinance the Loan
with an Alternative mortgage, Borrower shall give GECC
notice therecf not less than 30 nor more 60 days prior
to refinancing; and GLICC shall, at its sole option and
in its so0le discretiorn,) elect either (i) to allow
Borrower to prepay only Nc# Outstanding Loan and replace
it with an &lternative Moirtgz:ge, or (ii) to require the
Borrower to prepay the entite cutstanding amount of this
Loan in full in order to efrrcc the refinance with the
Alternative Mortgage, and GECC/ shall notify Borrower of
its election within fifteen (15) /days after its receipt
cf Borrower’s notice of intent to refinance.

In the event that GECC shall '~»lect to require
Borrower to prepay the entire outstandiria amount of this
Loan pursuant to Subsecticn (ii) above, then and in any

such event:

{x) The date of the refinancing of the Loan
shall be and beccme the Maturity bate huleof;
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{y) Loan Amocunt A shall for all purposes
hereof be deemed and become Loan Amount B,

In the event the GECC shall elect to allow Borrower
to prepay only the Net Outstanding Loan pursuant to
Subsection (i) above, then and in any such event:

(A) All provisions of this Note, the GECC
Mortgage, and of the recorded Loan Documents,
including without limitation the Cash Flow
Interest, Participation Interest and First Offer
provisions herecf and thereof, shall continue to
apply and to be of full force and effect;

(B) Borrower shall prepay the Net Outstanding
Amount in accordance with the prepayment
requirements set forth in Section 6 herecf;

{C) Borrower shall have the right to extend
the Scheduled Maturity Date to the earlier of (i)
two {2) years after the Scheduled Maturity Date, or
{(ii} the maturity date of the Alternative Mortgage;
sorrower shall exercise such extension right by
reol.ice to GECC given within five (5) days after
GFZC shall notify Borrower of GECC's election
conczining the prepayment of Loan Amount A;

{D) ~If an Alternative Mortgage is obtained Ly
Borrower either prior to, simultanecus with or
subseguent o any prepayment permitted hereunder,
in additicn’ to Base Interest, Cash Flow Interest,
Participaticn.  “nterest and all other sums payable
under this MNote, and provided the Alternative
Mcrtgage Proceeds-exceed the Net Outstanding Loan
(the difference | between the Alternative Mortgage
Proceeds and tiie Net Outstanding Loan being
sometimes referred 2o herein as the "Net GECC
Mortgage Proceeds"), Zerrower shall pay to GECC on
the dates of any furidirg of any portion of the
Alternative Mortgage an /amount egual to 40% of Lhe
Net GECC Mortgage Procieds {the amount pavable
under this Subsection (L) is called the
"Participation Credit Amsount"). {For the purpose
of calculating the Participation Credit Amount,
Participation Interest shall bhe rexcluded from the
Net Outstanding Loan). Notwitchstanding, i1if the
principal amount o©f the Alternative Mortgage is
funded at various times due to holdbacks,
retainages or any reason, the Alternat®ve Financing
Fee shall be recalculated to take into #ccount any
and all additional fundings of the “Alternative

15w
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Mortgage as of the date of any such fundings. At
such later date which is the first to occur of a
Sale or the Maturity Date hereof that Participation
Interest shall be due and payable pursuant to
Subsection (f) hereof, the Participation Credit
Amount shall be credited toward the Participation
Interest then due and payable hereunder, provided
in any event that the amount of said credit shall
in no event be greater than the amount of Partici-~

pation Interest; and

{E) GECC shall have the right to consent to
the terms and provisions of the Alternative
Mortgage and the Alternative Mortgage Indebtedness,
and in the event GECC consents thereto, GECC shall
subordinate the GECC Mortgage and the other
recorded Loan Documents to the Alternative

Mortgage;

(g) First Offer. 1In addition to Base Interest and
rarticipation 1Interest, and as an additional and
material consideration and inducement to GECC to make
and 4dizburse the Loan, Borrower concurrently herewith
conveys to GECC in the Mortgage herein referred to the
right .26 receive the first offer to sell the Premises
(the "Firsiv Offer") as more particularly set forth in

Section 3..7 of the Mortgage;

{h) It is the understanding of the parties that
the payment of Cash Flow Interest and Participation
Interest and the Tirst Offer are material considerations
and inducements tr /GECC to make and disburse the Loan
and shall continue to be secured by the GECC Mortgage
and the other recorded T.oan Documents until such time as
such obligations shalll have been paid in full;

(i) Maturity Date; Pccelerated Maturity Date. The
entire Principal sum and a.J Deferred Base Interest, to-
gether with all accrued ULu.. unpaid interest thereon,
including Base Interest, Cask Flow Interest and Partici-
pation Interest, and togethe'-with any and all unpaid
late charges and interest due 7t the applicable Post-
default Rate, shall be due and pavable to GECC con the

Maturity Date.

4. Survival cof Payment of Obligutions. The obli-
gations respecting particlipation Interest shall survive the
repayment in full of the Principal Sum (o1 any component
thereof) and all accrued interest then due t~ GECC under
this Note, and shall be secured by the GECC Mol tgage and the

other :

recorded Leoan Documents. GECC shall ‘Le ander no
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obligation to satisfy or otherwise release the GECC Mortgage
and the other recorded Loan Documents until the payment in
full of the Principal Sum, Base Interest, Deferred Base
Interest, Cash Flow Interest, Participation Interest, and
all other amounts payable to GECC under this Note.

5. Payments and Computations. All payments on
account of the Loan or this Note shall be made not later
than noon (New York time) on the day when due in lawful
money of the United States in same day or other immediately
available funds. All payments under this Note are payable
at GECC's office at 260 Long Ridge Road, Post Office Box
8308, Stamford, Connecticut 06904-8308, or at such other
place as GECC shall notify the Borrower in writing. All
computations of interest on a day-to-day basis shall be made
by BSECC on the basis of a year of 360 days for the actual
number of days elapsed in the pericd for which such interest
is “pavable (i.e., interest for each day any principal is
outsturding shall be computed at the annual interest rate

dividzd by 360).

£. Prepayment. This Note may not be prepaid in
whole or Zn part prior to the date which is twenty-four
months after the Initial Disbursement Date, Thereafter,
Borrower shall, be entitled to the following right of

prepayment ancd _usne other:

{a) Loa Amount A may not be prepaild prior to the
Scheduled Maturiity Date hereof (being the earlier of (i}
eighty-four (840 ‘months after the Initial Disbursement
pate or (ii) Septiemhszr 30, 1995); provided that GECC may
require Loan Amount’ & to be prepaid at such time and in
the event the Net ©utstanding Loan is prepaid if
borrower shall refinaice the Loan and GECC shall elect
to reguire prepaymeny ~0f the entire Loan as more
particularly set forth in sSection 3(f) hereof;

{b) The Net Outstandiny Loan may be prepaid in
whole, but not in part, provided that concurrent with
such prepayment, Borrower shall- pay a premium equal to
one percent (1%) of the principal amount prepaid if such
prepayment is made between th: Commencement of the
twenty-fifth month and the end of the thirty-sixth month
following the initial Disbursement (L2te, and thereafter

without premium or penalty.

Any such prepayment shall not affect, reduces or terminate
Borrower's obligations in respect of payment to GECC of the
Participation Credit Amount, Cash Flow Interest and Partici-
pation Interest. Any permitted prepayment shall! Ye- preceded
by not less than 30 days’ prior written notice frrom Borrower
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to GECC. Any such prepayment shall terminate GECC’s obliga-
tion to make any further Advances under this Note,

GECC and Borrower acknowledge and agree that GECC
s relying on the development and management expertise of
the Partners and that the restrictions on prepayment con-
tained herein, together with the "due-on-sale"™ provision
contained in the GECC Mortgage, are intended to insure that
the Partners remain involved in the management of the Prem-

ises throughout the term of the Loan.

7. Application of Payments:

{(a) All payments received by GECC under this Note
shall be applied by GECC as follows: first, to the
payment of fees and other charges then due or payable
under the applicable provisions of this Note or GECC
sortgage; second, to the payment of any delinguency,
Tost~-Default Rate or "late" charges, if any; third, to
atrrued and unpaid Base Interest; fourth, to the De-
férind Base Interest, if any; £fifth, to Cash Flow
Intervret, if any; sixth, to the Alternative Financing
Fee, «f any; seventh, to the payment of Participation
Interecst;  eighth, to the payment of any prepayment
premiun provided in Section 6 herecf; ninth, to the
payment of Lo~n Amount B; and finally, to the reductian

of Loan Amouuxt A.

{b) Notwithstanding anything to the contrary
herein contained, in the event that there shall have
occurred a defaulf® ‘hereunder, GECC, in its discretion,
may apply any paym=i’~ under this Note in accordance with

the provisions of tii: GECC Mortgage.

8. Late Payment: In the event Borrower fails to
make any payment due under tlii; Note, within five days after
the same shall become due, wnzither by acceleration of pre-
payment or otherwise, GECC, iw  avidition to its rights set
forth in Section 9 herecf, may al its option impose a late
charge on Borrower, payable upor _demand, equal to the

greater of:

(a) The amount resulting from upplying an interest
rate equal to the applicable Post~fafault Rate to the
unpaid payment, computed from the date such payment was
due and payable to the date of receipt ©f such payment
by GECC in goecd and immediately available £funds, or

{b) An amount egual to five percent o7 the amount
of such past due payment notwithstanding th~.-date on
which such payment is actually paid to GECC;
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provided, however, that if any such delinguency charge under
subsections (a) or (b} of this Section 8 is not recognized
as liquidated damages for such delinquency {(as contemplated
by Borrower and GECC), and is deemed to be interest in
excess of the Maximum Amount, the amount actually collected
by GECC in excess of such lawful amount shall be applied in
accordance with the provisions of Section 15 herecf.

g, Acceleration of Indebtedness: In the event
Borrower fails to pay any installment of principal and/or
interest (including, without limitation, Base Interest,
Deferred Base 1Interest, Cash Flow Interest, Alternative
Financing Fee, and Participation Interest) on this Note,
within ten days of the due date thereof, or wupon the
happening of any "Event of Default" as defined in any of the
Los. Documents, then and in any such event, the Principal
Suw_(or, at GECC's option, only Loan Amount B) and all
inteiest accrued thereon and all charges and fees which are
part /of the Loan and any other sums advanced by GECC under
this #cce and the other Loan Documents shall, at the option
of GFJC,- and without notice, demand or presentment for
payment tc Borrower or any other person or entity, at once
become du¢ and payable and may be collected forthwith,
regardless (¢f the stipulated date of maturity, anything
herein or «in the other Loan Documents to the contrary
notwithstanding, all without any relief whatever from any
valuation or agpraisement laws and payment thereof may be
enforced and recovecuved in whole or in part at any time by
one or more of thi: remedies provided to GECC in this Note,
the GECC Mortgage, im jany of the other Loan Documents, or by
such other rights and -vemedies which GECC may have at law,
equity or otherwise. Tuterest shall accrue on the Principal
sum from the date of any default hereunder (so long as such
default shall continue), rigordless of whether or not there
shall have been an acceleration of the payment cof principal
as set forth herein, at the To:5;t-Default Rate.

10. Collateral Securilys The payment of this Note
is secured by the GECC Mertgage nnd the other Loan Docu-

ments.

11. Expenses and Costs of Crllection:

(a) Borrower shall pay for al) costs and expenses
{including without limitation, documanbtary taxes, intan-
gible taxes, mortgage taxes, recordins.charges, title
insurance premiums and reasonable attorpeys’ fees and
disbursements) incurred by Borrower and GOCC in connec-
tion with the preparation, modification, cunsclidation
and recordation of the Loan Documents and ary Aadditional
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principal advanced under the Loan Documents in excess of
the principal amount of this Note (including, without
limitation, any Deferred Base Interest).

{b) Borrower shall also pay all costs and expenses
of collection incurred by GECC, in addition to princi-
pal, interest and late or delinguency charges (includ-
ing, without limitation, court costs and reasonable
attorneys’ fees and disbursements through and including
any appellate proceedings and any special proceedings)
and including all costs and expenses incurred in connec-
tion with the pursuit by GECC of any of its rights or
remedies referred to in Section 9 hereof or the protec-~
tion of or realization of collateral or in connection
with any of GECC’'s collection efforts, whether or not
suit on this Note, on any of the other Loan Documents or
any foreclosure proceeding is filed, and all such costs
ar?d expenses shall be payable on demand (and subject to
the .charge referred to in Section 9 hereof) and also
sh7l) be secured by the GECC Mortgage and all other
colizteral at any time held by GECC as security for
Borrowes’s obligations to GECC.

12,/ Jo Waiver or Oral Modification: No failute on
the part of GECC to exercise any tight or remedy hereunder,
whether before s after the happening of a default, shall
constitute a waiver of such default, any future default or
of any other defanlt. No failure to accelerate the debt
evidenced hereby b;. reason of default hereunder, or accep-
tance of a past due (irstallment, or indulgence granted from
time to time shall be (construed to be a waiver of the right
to insist upon prompt peyment or to impose late or delin-
quency charges thereafter cor to impose such charges retro-
actively, nor shall it be ceemned to be a novation by GECC of
this Note or as a reinstatemant by GECC of the debt evi-
denced hereby or as a waiver_ 1€ such right of acceleration
or any other right, nor be consZrued so as to preclude the
exercise of any right which GECC) may have, whether by the
laws o©f the state governing ¢this, Note, by agreement or
otherwise, and Borrower and each epdorser hereby expressly
waives the benefit of any statute or coule of law or equity
which would produce a result contrary to or in conflict with
the foregoing. This Note may not be changed orally, but
only by an agreement in writing signed Ly the party against
whom such agreement is sought to be enforced.

13. wWaiver of Certain Notices: Te. the fullest
extent permitted under Illincis law, Borrower, for itself
and its successors and assigns, and each endorser, if any,
of this Note, for its heirs, successors and assions, hereby
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waives presentment, protest, notice of protest, demand,
diligence, notice of dishonor and of nonpayment, and waives
and renounces all rights to the benefits of any statute of
limitations and any moratorium, appraisement, exemption and
homestead now provided or which may hereafter be provided by
any federal or state statute, including, but not limited to,
exemptions provided by or allowed under any federal or state
bankruptcy or insolvency laws, both as to itself and as to
all of its property, whether real or personal, against the
enforcement and collection of the obligations evidenced by
this Note and any and all extensions, renewals and modifi-

cations herecf.

14. 1Interest Not To Exceed Maximum Permitted By
Ltaw: It is the intention of the parties to conform strictly
to . the usury and other laws relating to interest from time
tz nrime in force, and all agreements between Borrower and
GECC. whether now existing aor hereafter arising and whether
oral or written, are hereby expressly limited so that in no
contircency or event whatsoever, whether by acceleration of
maturity hereof or otherwise, shall the amount paid or
agreed Lo be paid to GECC, or collected by GECC or for the
use, forbiarance or detention of the money to be lcaned
hereunder nr otherwise, or for the payment or performance of
any covenanz or obligation contained herein, in the GECC
Mortgage or ir the Assignment, in any other Loan Documents
or in any other security agreement given to secure the
indebtedness of’ Bouirower to GECC, or in any other document
evidencing, secuiiny or pertaining tc the indebtedness
evidenced hereby, “~xceed the maximum amount permissible
under applicable wugury or such other laws (the "Maximum
Amount”). If under any <ircumstances whatsoever fulfillment
of any provision herzsi or of the GECC Mortgage, the
Assignment, any of the otliar Loan Documents or any other
document, at the time performance of such provision shall be
due, shall invelve transcerding the Maximum Amount, then
ipso facto, the obligation t-< ve fulfilled shall be reduced
Fo the HMaximum Amount. For ths purposes of calculating the
actual amount of interest paid ‘ards/or payable hereunder, in
respect of laws pertaining to usvry or such other laws, all
sums paid or agreed to be paid to/tne holder hereof for the
use, forbhearance or detention of the ‘indebtedness of Bor-
rower evidenced hereby, outstanding trom ' time to time shall,
to the extent permitted by applicablsz law, be amortized,
prorated, allocated and spread from the aa*e of disbursement
of the proceeds of this Note until paymenc¢ in full of all of
such indebtedness, s0 that the actual rac: of interest on
account of such indebtedness is uniform thiough the term
hereof. The terms and provisions of this Gection 14 and
Section 15 hereof shall control and supersede erery other

=21~




UNOFFICIAL COPY: -

prevision of all agreements between Borrower or any endorser
and GECC.

15, Payment in Excess of Maximum Amount: If under
any circumstances GECC shall ever receive an amount deemed
interest by applicable law, which would exceed the Maximum
aAmount, such amount that would be excessive interest under
applicable usury laws or such other laws shall be deemed a
payment in reduction of the Principal Sum and shall be so
applied or shall be applied to the principal amount of other
indebtedness secured by the GECC Mortgage and not the pay-
ment of interest, or if such excessive interest exceeds the
Prtincipal Sum, and any othetr indebtedness of Borrower in
favor of GECC, the excess shall be deemed to have been a
payment made by mistake and shall be refunded to Borrower or
to rany other person making such payment on Borrower’s

behal) f.

16. Limitation of Liability: Except as otherwise
provideribelow, neither Borrower, the Beneficiary nor any of
the Pertiosrs (collectively called the "Obligated Parties")
shall be! parsonally liable for the repayment of any of the
principal of, interest (including Base Interest, Deferred
Base Intereist, Cash Flow Interest, Alternative Financing Fee
and Particigpation Interest) on, or prepayment fees or late
charges, or otlier charges or fees, including, without lim-
itation, attorncvs’ fees, due in connection with, the Loan
{all such sums are qereinafter collectively called the "Loan
Debt") cor for any deficiency djudgment which GECC may obtain
after foreclosure 0L the GECC Mortgage after default by
Borrower; provided, -oowvever, that the Obligated Parties
shall not be exonerated ¢cr exculpated for any.loss or damage
or deficiency suffered’ by GECC and shall be personally
liable for any liability, Zogs, or damage ({(including, with-
"out limitation, reasonable attorneys’ fees and disburse-
ments) (i) arising out of any fraud or material misrepre-
sentation, misapplication of “insurance proceeds, condemna-
tien awards, security deposits. oz trust funds in violation
of applicable law or the provisjuns of the GECC Mortgage;
(ii) arising out of the failure «¢ comply with the provi-
sions of the GECC Mortgage prohibicina the sale or further
encumbering of the Premises; (iii) &rising out of willful
attempts to interfere with GECC’'s rigbhts under the assign-
ment of rents or letter of credit reguirsnments, if any, set
forth in the Loan Documents; (iv}) arising ~ux of the failure
of Borrower or Beneficiary to perform its ~sbligations under
the Loan Documents to preserve, protect znd. maintain the
Premises and to apply proceeds of rents and HDiner income of
the collateral toward the costs of maintenance ana operation
of the Premises and to the payment of taxes, lifn claims,
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insurance premiums and debt service and other indebtedness;
(v) arising out of waste or the willful destruction or
willful damage by the Obligated Parties {or any of them} to
the Premises, or to the electrical, plumbing, heating or air
conditioning systems or elevators of the Premises; (vi)
arising out of any monies the Obligated Parties (or any of
them) receives in connection with a modification of an
existing or future lease or the entering into of a new lease
in violation of the applicable provisions contained in the
GECC Mortgage; (vii) incurred by GECC in connection with any
claim, demand, order, consent decree, settlement, judgment
or verdict arising in connection with the manufacture,
deposit, storage, disposal, burial, dumping, injecting,
spilling, leaking or other placement or release in, on or
about the Premises of a hazardous or toxic waste, waste
proauct or substance as defined in 42 U,.5,.C. § 9601 or as
detined in any other statute, rule or regulation governing
suck’ _wastes, waste products or substances; or (viii)
resulting from any claim, demand, determinpation, judgment,
verdict or holding that the relationship of Borrower and
GECC 'i5 - that of joint venturers, partners, tenants in
common, ;oint tenants or any relationship other than that of
debtor and <Creditor; and provided, further, that the fore-
going limita'ions on personal llability with respect to the
Loan Debt spnall-not impair the validity of the indebtedness
secured by GEUCC = collateral or the lien on or security
interest in the Zollateral or the right of GECC as mortgagee
or secured party /(o foreclose and/or enforce the mortgage
lien or security interest or other interest in the col-
lateral or any part Ch2:reof after default. 1In the event any
person, whether or no’ a. partner or Borrower, or the Bor-
rower itself, shall khaxe guaranteed all or part of any
aspect of the Loan or shall have indemnified GECC, by sep-~
arate written guarantee or indemnification agreement, none
of the foregoing limitations- on Borrower’s personal lia-
bility for payment of the Lcar. Debt shall modify, diminish
or discharge the personal liab/lity of any such gquarantor or
indemnitor as set forth in any such written guarantee or
indemnification agreement. Nothirg herein shall be deemed
to be a waiver of any right which 3Z2CC may have under Sec-
ticns 506(a), 506(b}, 1111(b) or any ccher provigsion of the
Bankruptcy Reform Act of 1978 or any successor thereto or
similar provisions under applicable state law to file a
claim for the full amount of the debt “owing to GECC by
Borrower or to regquire that all collaterai /shall continue to
secure all of the indebtedness owing to GE(C in accordance
with the Loan Documents. In no event shall ‘any personal
liability be enforceable against the trustee. signatory
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17. Governing Law and Consent to Jurisdiction. It
is understood and agreed that the State cof IIlinols has a
substantial relationship to the parties and to the under-
lying transactions embodied by the Loan Documents. Borrower
and GECC agree that, in all respects, including all matters
of construction and performance, the obligations arising
under the Loan Documents shall be governed by and construed
in accordance with the laws of the State of Illinois. Bor-
rower does hereby irrevocably and unconditionally submit to
the personal jurisdiction of the courts of the State of
Illinois and does further irrevocably and unconditionally
stipulate and agree that the Federal Courts in the State of
Illineois or the Circuit Court of the State of Illinois in
Cook Ceounty, Illinois, shall have jurisdiction to hear and
finally determine any dispute, claim, controversy or action
arising out of or connected (directly or indirectly) with
the Loan and the Loan Documents. Borrower does hereby agree
that final judgments in any action or proceedings shall be
conrlnsive and may be enforced in any other jurisdiction by
suit (on. the judgment or in any other manner provided by law.
Nothing n this Note shall affect the right of GECC to bring
an action or proceeding against the undersigned or its prop-
erty in vhz courts of any other jurisdiction. To the extent
that Borrowzr has or hereafter may acgquire any immunity from
jurisdiction <f any court of from any legal process {whether
through servicz or notice, attachment prior to judgment,
attachment and _ald of execution, execution or otherwise},
with respect tc thke Borrower’s property, Borrower hereby
unconditicnally aid | irrevocably waives such immunity in
respect of its obligations under the Loan and the Loan
Documents. The foreacing consent, in advance, to the juris-
diction of the above-ner.tioned courts is a material induce-

ment for GECC to make tpo-Loan.

18. No Joint Vertuire; Indemnity. The provisions
of this Note and the Lgan Dwcuments giving GECC rights in

respect of Cash Flow Interes’ Participation Interest and
the First Offer, in addition (t0O. the right to receive re-

payment of the Loan in full, are 2dditional ceonsiderations
and inducements for GECC agreeing o furnish the financing
requested, desired, and required by ‘Bdorrower. Borrower and
GECC intend that the relationship crrated under this Note,
the GECC Mortgage and all other Loan Documents be solely
that of debtor and creditor or mortgagsr- and mortgagee, as
the case may be. Nothing herein or in (h2.GECC Mortgage is
intended to create a joint venture, parinsrship, tenancy-
in-common, or joint tenancy relationship am>ng Borrower and
GECC, nor to grant GECC any interest in the Oremises other
than that of creditor or mortgagee, it being ths intent of
the parties hereto that GECC shall have no liability what-
scever for any losses generated by or incurred wich respect
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to the Premises nor shall GECC have any control over the day
to day management for operations of the Premises. Borrower
further acknowledges and agrees that the value of the Cash
Flow Interest payable to GECC hereunder substantially
depends upon the success of the enterprise in which the
proceeds of the Loan shall be utilized. The terms and
provisions of this Section shall control and supersede over
every cother provision and all other agreements among and
GECC. Borrower hereby agrees to indemnify anéd hold GECC
harmless and defend GECC against any loss or liability, cost
or expense (including, without 1limitation, reasonable
attorneys' fees and disbursements) and all claims, actions,
procedures and suits arising out of or in connection with
any construction of the relationship of borrower and GECC as
that of joint venturers, partners, tenants in common, joint
tenznats or any relationship cther than that of debtor and
crzditor, or any assertion that such a construction should
be m~sle. The foregoing indemnity shall survive the repay-
ment ©f) this Note and the satisfaction of the GECC Mortgage
and siall continue so long as any liability for which the
indemnity is given may exist or arise.

19, Time of Essence: Time is of the essence of
this Note and of each provision in which time is an element.

20, Waiver of Jury Trial: BORRCWER HEREBY KNOW-
INGLY, VOLUNTARIL{: AND INTENTIONALLY WAIVES THE RIGHT TC A
TRIAL BY JURY IN ZWsSSPECT OF ANY LITIGATION BASED HEREON,
ARISING OUT OF, UNULER OR IN CONNECTION WITH THIS NOTE OR ANY
OTHER LOAN DOCUMENTS CONTEMPLATED TO BE EXECUTED IN CONJUN-
CTION HEREWITH, OR ANY COURSE OF CONDUCT, COURSE OF DEAL-
INGS, STATEMENTS (WHE1IYWL™ VERBAL OR WRITTEN) OR ACTIONS OF
EITHER PARTY: THIS WAIVER BEING A MATERIAL INDUCEMENT FOR

GECC TO ACCEPT THIS NOTE.

21, pate of Performince: If the date for the
performance of any term, provifgion or condition (monetary or
otherwise) under this Note =auzll happen to fall on a
Saturday, Sunday or non-Business ‘Day, the date for the
pecformance of such term, provision or condition shall, at
the option of Borrower or GECC,-we extended to the next
succeeding Business Day immediately thereafter occurring,
with interest on the Principal Sum at thr Base Interest Rate
provided in this Note toc such next succeeding Business Day
if such term, provision or condition shell) result in the

extension of any monetary payment due to GECZ.

22. Effect of Disbursement of Monies: Base
Tnterest under this Note shall commence to accre as of the
date of disbursal or wire transfer by GECC, notwi:hstanding
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whether Borrower shall receive the benefit of such monies as
of such date and even if such menies are held in escrow pur-
suant to the terms of any escrow arrangement or agreement,
I1f so reguested by Borrower in writing, all Advances under
this Note which are made to Borrower (and not to, GECC or
directly to any third party) shall be made by wire transfer
pursuant to such written wire transfer instructions as may
be provided by Borrower to GECC, for which instructions
Borrower shall have sole responsibility. When monies are
disbursed by wire transfer, then such monies shall be
considered advanced at the time of the transmission of the
wire, rather than the time of receipt thereof by the re-
ceiving bank. with regard to the repayment of the Loan,
pBase Interest shall continue to accrue on any amount repaid
until such time as the repayment has been received and
cloared by GECC. Any payment which is made by wire transfer
cv. sther immediately available funds and which is actually
recrived by GECC prior to 2:00 p.m. shall be deemed to have
been received and cleared by GECC on the date of receipt.

23. Binding upon Successors and Assigns: The
provisions of this Note shall bind borrower and 1ts succes-
sors and  assigns; provided, however, that nothing herein
shall be corstrued as permitting borrower to take any action
in violati~® of the GECC Mortgage.

24. ‘Zisclaimer: The Loan Documents are intended

solely for the brusfit of Borrower and GECC and no third
party shall have lany rights or interest in any provision of
the Loan bDocuments 5t as a result of any action or inaction
of GECC in conneciien therewith. Without 1limiting the
generality of the foregeing, any and all obligations to make
advances are imposed solely and exclusively for the benefit
of Borrower and no other Zerson (including, but not limited
to, Borrower's SUCCesSOrs, assigns or successors in title to
the Premises, any creditor ¢z )Rorrower or any representative
of Borrower) shall have stan2iiag to require satisfaction and
compliance with such obligatiors. Any actions taken by GECC
or any representative of GECC {tn review plans and specifi-
cations, to inspect the Premises ‘or otherwise) are solely
for GECC’s protection and neither tiie Borrower nor any other
person shall be entitled to rely upor any such action.

25. Participations: At no cost to Borrower, GECC
may sell participations in the Loan, and the borrower autho-
rizes GECC to disclose to any purchaser ©Or vprospective pur-
chaser of any interest in the Loan any <r.pancial or other
information pertaining to the Borrower or the Premises.

26. Prior Agreements: gxcept for the (ommitment,
the Loan Documents supersede and cancel all-rcior loan
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applications, commitments, agreements and understandings,
whether oral or written, with respect to the Loan, and,
except for the Commitment, all prior agreements and
understandings are merged into the Loan Documents.

27. Survival of Note: Notwithstanding anything
contained in cor inferable from this Note or any other Loan
Documents, the terms and provisions of this Note shall
survive the release of the lien of the GECC Mortgage or any
other collateral granted by Borrower as security for the
Note until the payment in full to GECC of all outstanding
principal of this Note, Base Interest, Deferred Base
Interest, Cash Flow Interest, Alternative Financing Fee and

Participation Interest.

28. Headings: The headings used in this Note are
for ronvenient reference only and shall not to any extent

have ~the effect of modifying, amending or changing the
express -terms and provisions of this Note.

29. Severability: Wherever possible, each provi-
sion of this Note shall be interpreted in such manner as to
be effective and valid under applicable law, but if any
provision cf this Note shall be prohibited by or invalid
under such law such provision shall be ineffective to the
extent of such _pliohibition or invalidity, without invali-
dating the remaind=ar of such provision or the remaining

provisions of this Note.

3¢. Number ~0nd Gender: Whenever the singular or
plural number, or the masculine, feminine or neuter gender
is used herein, it shall legally include the other.

31. Consent to Extensions and Releases of Colla-
‘teral: The Borrower and any ~ndorsers, sureties, guarantors
and all others who are or may opacome liable for the payment
hereof (a) expressly consent ( to all extensions of time,
renewals, postponements of time . o!f payment of this Note or
cther modifications hereof from ‘time to time prior to or
after the Maturity Date without nztice, consent or con-
sideration to any of the foregoing, (L) expressly agree to
any substitution, exchange, addition cr rrnlease of any party
of person primarily or secondarily lia%le hereon, and {c)
expressly agree that GECC shall not be ‘lequired first to
institute any suit, or to exhaust its remecdies against the
undersigned or any other person or party ‘co ‘become liable
hereunder or against the other Loan Document’) in order to

enforce the payment of this Note.

32, Words Hereunder, Hereof, etc.: “he. words
"hereof,” T"hereunder" and other words cf similar

"herein,"
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