Y PR T Rt Kot I L TR RS P SR N R P e, idse i lhl S

UNOFFICIAL COPY -

J“‘ﬁ

55195029
D
N
3
=
I-b;
D gy =
N INDENTURE OF MORTGAGE
3 AND DEED OF TRUST
SN
< FROM
e - R -
SEVENTH DUNKIN' DONUTS
REALTY, INC. -
e
T0 T
.?'
SHAWMUT BANK, N.A. .
L9
and

MAX GOLOSMITH

as Trustees

SFO0) 909

FS00909, fRooM, FFO0N2, S0/

Dated as of Octobes 25, 1988

THIS IS A SECURITY AGREEMINT OR
MORTGAGE OF CHATTELS AS WELL AS & @RTCACGE
OF REAL PROFERTY

This Instrument Was Trepared 3y:

’?5f“0~vl ﬁ§|V bu43;ﬂ-(\

Frank B. Porrer,
Choate, Hall & >uewar*
£xchange Place

, 'L ","u .‘ 'S
N %3 Stare Street
LAY ﬁﬂ%&fgﬁ 'fcgfﬂ 30ston, Massachusezts 02163
533”?3ic¥< - ,7 Teleghone: (617) 227-5020

‘:usem LDJ;}':I

DA ADY 304
o @\),\_,, /




R IR L N R I M- Tt R I T P WA SN s 2 7 L L X S

UNOFFICIAL COPY

TABLE OF CONTENTS

Preliminary Statement ..... .ttt aananas
Granting Clause First -- The Properties ...................
Granting Clause Second -- Other and After-Acguired
Property .............................. et e
ARTICLE I - Defzned TOOMS o v v vreetetnnsncsosonsannoreennsnes
ARTICLE 17 - The NOL®S ... oneinivenoncnsrnnneonuoasnnsens
Secticn 2.01 - The Notes; the 9.45% No%es .............
Section 2.02 - Payments on the Notes; Home Qfiice
PaYINENT v it enunrosassnssraascn st sesancnarennosan
Section 2.03 - Re91ster ...............................
Section 2.04 /~ Execution of the Notes .................
Saecrion 2.05 - Cartificate of Authentication ..........
Section 2.08 - Tizasfer and Exchange of Notes .........
Section 2.07 -~ New HMOSeS5 ..t vieerneiiereaasnnonnenacns
Section 2.08 - Trustee as Agent ...........c..iisiecaann
Section 2.0 - Registeisd Owner ..................c....
Section 2.10 ~ Lien of ‘Todenture ........cieicnerarnnans
Section 2.11 - Cancellation nf Notes ..........c.icvunnn
Section 2.12 - Issuance of 9.45% NotesS ..........ccuunn
ARTICLE IIT - Particular Covenants of the Company ....... .
Section 3.01 - Title to the Preogerties; First Lien ...,
Section 3.02 - Further ASSULANCES our i asnsennrnnas
Section 3.03 - Recording .......c..@uieniiemnnnanannnnnn
Section 3.04 - Payment of the Notez .. ...........auun
Section 3.05 - Corporate Existence and Stetus .........
Section 3.06 - Compliance with Reguirexzei”s ...........
S5echion 3.07 - After-acquired Property .. . .4.... .
Section 3.08 - Impositions; Compensation to/Ttustee ...
Section 3.09 - TASUTBNACE ... uceerreroernnnmreiadreaa-ns
Section 3.10 - Negative Covenants .............. " o....
Section 3.11 - Books and Records ................. 20 . -
Section 3.12 -~ Advances by Trustee ............ ... 0 s
Section 3.13 - Maintenance and Repairs ................
Section 3.14 - Utility Services ...........vvrninnn.
Section 3.15 - No Credit or Deduction .................
Section 3.16 - Taxation of MOrtgages ..........ceeenen-
Section 3.17 - Other Contracts .......ceveirnerennneanns
Section 3.18 - Pension Plans ........c.ciivvrrevincnnnn.-
Section 3.19 - Hazardous Material .....................
Section 3.20 - Other Affirmative Covenants ............
ARTICLE IV - Receipt of Moneys; Alterations and Additions;
ConAemnRation ..o rerereecanreanossosesnssaannnenes
Section 4.01 - Receipt of Moneys by Trustee ...........
Section 4.02 - Alterations and Additions ..............
Section 4.03 - Condemnation .........cciivmenienannnn.

- -

R ali e




P T ¥ RN P ey o e 8 I R N S e 0. s - o W CRE TP S T S S A T SR il S L KL

 UNOFFICIAL COPY

ARTICLE V - Application of Precceeds and Relezse of
= o3 =1 =1 o 228 i3
Sectisn 5.01 - Applicaticn of Proceeds and Reliease ¢f
Property in case of Condermnation or Casualiy ..... 33
Section 5.02 - Release of Property Zor Unecencmic Jse . 35
Sectisn 3.03 - Release of Propercy
fecsause »f Hazardous CondifiChs ... enannnns 35
Section 5.04 - Temporarily Vaczted Progerties ......... 33
Section 5.05 - Substituticn of New Property ........... kL
Section 5.06 - Waiver and Ceonsent ..., eiiiiainn.n. 37
Sechkion 5.07 - Removal of Trade Fixtures .............. 37
Section 5.08 - Proceeds from Mortgage Title Insurance . 33
Saction 5.09 - Other MoneYS . ...t iieernrrsncannsnseacns i3
ARTICLE VI -~ Frepayment of Notes ........c.ciiiimiennns 33
Section 3:01 - Method of Pregayment ..........c.ciiuounnn 33
Section 4.U2. - Mandatory and Opticnal Fregayrent
OF 5.45% NOMBS it iie ittt ittt arencanaanaennnans 39
Section 5.02'~- Notice of Prepayment zo Ycte Hcijers ... 39
Section 5.04 - Maturity; Surrender, YC ... ..cihiiannn 40
Section 6.05 - Deposit of Moneys with Trustee ......... 40
Section 65.08 - Purchase of NDOTES ...viirirencnonvnananss 40
Section 5.07 - Paymernt on Non-8usiness J3ays ........... 40
ARTICLE VII - Events of Delauslt and Remedies ............ .. 41
Section 7.01 - Events of ' Default .......coniiiriennn. . 41
Section 7.02 - Remedies ...t ..ot icitenennrnnnnnsnnanns 43
Section 7.03 - Sale of Trust Zstate; Application of
ol e ot 1 =Ve 1= N 45
Section 7.04 - Recovery of Judamedt ..., 48
Section 7.985 - Confession of Judgnent; Receivers ...... 43
Section 7.06 - Retention Cf PosSSeS57.90 .o ivnncnsinnn- 59
Section 7.07 - Suits Dy Trustees ..... ..l eecvrrnennnnn 30
Section 7.08 - Waiver of Defauits ....v .. .. ... .. ..... 50
‘ Section 7.0% - Actions by Holders ......l.c......oen... 31 .
Section 7.10 - Remedies Cumuiative ........ G r e e 52 fi
Section 7.11 -~ Waiver of Rights ..... i ia@uenrnn,. 52 -t
Section 7.12 - Lessees' Possession and Quie: ot
EnjOYMeNL . ..o rrnnnnnoonennanaanneeneunonasas 5 L
Section 7.13 - Notice of Defaults ................ 0. 53 &~
Section 7.14 - Direction of Remedies ...............i~ 53 Ty
Section 7.15 - Trustees 3s Attorney-in-fFact .........v, 54 -
ARTICLE VIII - The Trustees ........citivencncnnarcanananns 54
Section 8.0l - Rights and Oblications of Trustees ..... 54
Section 8.02 - The Individual Trustee ................. g
- Section 8.03 - Resignation of Trustee .........ceceven- 51
Section 8.049 - Successor Trustee ......cv.vvicvnnaenans 51
Section 8.05 - Resignation and Removal of Individusal
TIUSE ... v erertonnssssancescrsssncananssosncanans 62
Section 8.06 - Separate and Co-Trustees ............... 63
Section 8.07 - Additional Provisions ........ceeeccen.- 85

(i)




v e . P . - - L Mar e
[ '.‘-"3-,»{."_'-‘.“ LD R W e A T R L L R e T LS Solibl Tl el

" UNOFFICIAL COPY

ARTICLE IX - Supplemental Indentures .................... .. 83
Sectior 9.01 - Supplements without Consent ............ 55
Section 9.02 - Supplements with Consent ............... 57
Section 9.03 - Delivery of Supplements ................ 57
Section 9.04 - Fxchange ocr Marking of Notes ........... 58

ARTICLE X - Discharge of Indenture .............cc.cio..... 5%
Section 10.01 - Discharge or Payzent cf Notes ......... 5%
Section 10.02 - Unclaimed Funds ......... ..., 8%

ARTICLE XI - Miscellaneous ........i.ivinecnumnnnnncaansnns 70
Section 11.0%i - Instruments in Writing; Executicn ..... 0
Secrion 11.02 - Limitation of Rights cf Others ........ 72
Seluion 11.03 - Illegal Provisicn .......eecevnenonn. 7i
Section 11.04 - NOLICES ... ivvimcerocreeressscnnanaanan 71
Section 11.05 - Waiver of Notice ........cvieeinininnns i
Section . 21.06 - Maximum Interesz Payabie .............. 71
Section 11.47 - Counterparts .....cviirunnennaraoannnas 72
Sectisn 11.048 - Successors and AsSsigns .........cenc-nun 72
Section 11.0¢ - Governing Law .......ccviierrcnrrsoonns 72
Section 11.10 -~ Headings ........ivviniiemarennnannnnn 72
Section !l1.11 - States Law Provisions..... e e

SCHEDULE A ........c000 R G eeeeeet st e

SCHEDULE B ......00ceuun 1 /20 1,

ACKNOWLEDGMENTS ..... vavasllo)sfenvwmmmecasnsasacennrsansannnns

b
(ii1)
9960¢F




UNOFFICIAL COPY

INDENTURE OF MORTGAGE AND DEED OF TRUST dated as cf
October 26, 1988 from SEVENTH DUNKIN® DONUT S REALTY, INC., a
Delaware corporation (the “Company™) having zn zddress at 14
Pacella Park Drive, Randoliph, Norfolx County %assecquset S
02363 to SHAWMUT BANK, N.A., 2 national zarking association
{(nereinatter in its capacity as Trustee, tgg2tier with each
successor as such trustee hereunder, the "Trustee™), and MAX
GOLDSMITH (herein in his capacity as Individual Trustee,
together with each successor as such trustee hereunder, th
"Individual Trustee”), each having an address at One Feder
Street, Boston, Massachusetts 02211,

(LA

PRELIMINARY STATEIMENT

The (elined terms used in tnhis Indenture znd not
hereinabove defiped have the meanings indicated in Article I
hereof.

The Company ceems it necessary to borrow money not in
excess of $20,000,800 f¢r its proper corporate purposes, 0O
issue the 9.45% Notes as ev:dence of such indebtedness and to
Grant every interest it may have in the property described in
the Granting Clauses of tnis indenture as security for the
payment of the 9.45% Notes.

The Aliocable Portion of +tlr Notes originally
attributable to each Property 1is setl <arth on Schedule A hereto.

The Company is duly authorized under 21} appiicable
provisions of law, its Certificate of Incorporation and By-Laws
to issue the 9.45% Notes, to execute ané deliver this indenture
and to Grant every interest it may have in the Droperty
described in the Granting Clavses of this indencvie =0 %he
Trustees; and all necessacy action and 3il consencs, approvails
and other authorizations or filings with, of or by <our:cs,
administrative agencies or other governmental autheri:ies
required therefor have been duly taken cr cbtained.

NOW, THEREFORE, THIS INDENTURE WITNESSETH: That the
Company, in consideration of the premises, the acceptance by
the Trustees of the trusts hereunder, and ¢f other good and
valuable consideration, the receipt and sufficiency whereof ate
hereby acknowledged, and in order to secure zhe payment of the
principal of, premium, if any, and interes: and any other sums
payable on, the Notes, according to their tenor and effec:, znd
to declare the provisions upon and subject to which the Notes
are to be issued and secured, has executed and delivered :this
Indenture, and has Granted and by this indenture dces Grant
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unto the Trustees (in the case of the Trustee, only %2 che
extent of its legal gqualification and capacity under the laws
of any particular jurisdicticn <o receive ané hoid praogerty
therein for the purposes herenf), and =2 =heir successsrs in
the trusts hereunder and assigns forever, 211 ¢f the Compeny”’
estate, right, title, interest, <izim and devand in, %o or
under any of the folilowing (including, without limizaticn. sany
and all righats of the Company thereundier 27 wi=h rescec:
thereto to meke claim f2r, cclilect, receive and receip: o1 any
and all rents, income, revenues, issues, grafits, insurance
proceeds, condemnation awzrds and other moneys payable or

reto

receividie thereunder or with respec:t the ., Y0 bring
Proceedinrgs thereunder or far the sgecific or other enforcemen-
thereof oc With respect thereto. in the name 2f the Company cr
otherwise, 7ard to do any and all things which the Company is or
may be or becorie entitled to do thereunder or with respect
thereto: provideu that no obligatisn of the Company under the
provisions therecfi or with respect :thereto shall be impaired or
diminished by virtue herecf, nor shali any such obligazion be
imposed upon the Truscees):

11

GRANTING. CLAUSE FIRST
The Propecties

The Properties, consisting . cf the parcels of iand
described under separate property rnuihers cia Schedule A uereto,
in which the Company has a fee estate. logether witn (2) ail
the estate, right, title and interest of the Corpany in and to
all buildings, strucrtures andé other improvements now standing,
0r at any time hereaifter construc:=zd or gieced therecn,
inciuding, without limitatior, all right, title and inrerest of
the Company in and to all building eguipmenz 3id huiliding

fixtures of every kind and nature on the Properties or in any ¢y
such building, structure or cther izprovement and'the &
teversions and remainders in and to the Properties, Jut wt
excluding however, any Equipment wnhich may from time (o tize be @G
located or placed on or within the iand parcels and such ‘é
buildings, structures and other imprivesents, (b) all =he o
estate, right, title and interest of the Company in and %o 3li '5

and singular the tenements, hereditarents, easements, rights of
way, rights, privileges and appurtenances to the Progerties,
belonging or in any way appertaining thereto, including,
without limitation, all the estate, right, title &nd interest
of the Company in, to and under any streets, ways, alleys,
vaults, gores or strips of land adjoining the Properties, and
(c) all claims or demands of the Company, in law or in equity,
in possession or expectancy ¢f, in and to the Properties; it
being the intention of the parties hereto that, so far as may
be permitted by law, all property cf the character hereinabove
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described, which is now owned or is hereafter acguired by the
Company and is affixed, attached or annexed o the Properties
(other than Equiprent) shall be and remein or becoze and
constitute a portion of the Properties and the securicy cove
Dy and subject to the lien of this Indenture- and tagether wi
all rents, incame, revenues, issues and prefiss +h 3
which are hereby specifically assigned, transferce
over to the Trustees, and the present and continuing ri
make claim for, coliect, receive and receipt for “he sz
all proceeds of the conversion, voluntary or involuntary
of the foregoing into cash or ligquidated ciaizs, inciudi .
£ior
e

LA TR ¢

n
without limitation, proceeds cf insurance and condemnatis

rs
sccur and bz continuing, the Company may continue to c¢alliec
and appropriate such rents, inccme, revenues, issues, profi
claims and avards.

T ot

5,

GRANTING CLAUSE SECOND
Othei And After-Acgquired Property

Any and all mon2ys and other property (including each
amendment or supplement to uny. and ail instruments included in
the Trust Estate) which may riom time to time, by delivery to
the Trustees or by any instrumert, be subjected to the lien
hereof by the Company or by anyune on the behaif or with the
consent of the Coxpany, or which :ay come into the possession
or be subject to the control of the(T¢ustees pursuant to this
Iindenture or pursuant to any instrument ‘nciuded in the Trus*
Estate, it being the intention of the Conpany and the Trustees
and it being hereby agreed by them that all-uroperty hereafter
acquired by the Company and required to be subjected to the
lien of this Indenture or intended so to be shal: forthwith
upon the acquisition thereof by the Company be &s fully
embraced within the lien of this Indenture as if such oroper:y
were now owned by the Company and were specificaliy described

in this Indenture and Granted hereby or pursuan: here’s; ard T
the Trustees are hereby authorized to receive any and &ii such (L
property as and for additional security for -he payment of the é:
Notes and all other sums secured or intended to be secured -~
hereby. £
bt
TO HAVE AND TO HOLD all and singular the Trust Estate, EE

whether now owned or held or hereafter acquired, unto the
Trustees, their successors in the trusts nereunder and assigns,
forever;

SUBJECT, HOWEVER, to the exceptions and reservations
and matters herein recited and to Permirted Encumbrances:
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IN TRUST, NEVERTHELESS, wizh power cf sale,

focr the
2qual and ratable benefit and securizy of the Notes, withour
preference, priority or distincticn ci any thereaf cver any
other by reason oI difference in =ime of issuaznce or stherwise,
and for the enforcement of the payrent ¢f the principal of,
premium, if{ any. &nd interes:t gn the Nctes in icocréance wizh
their respective terms, and all os:ther susms paystle under =-his
Indenture, or on the Notes, anc cezpliiance with the srovisions

of the Indenture, 2ll! as herein preovided.

IT IS HEREBY COVENANTED, CECLAR

LARZD AND AGREED that +-he
Notes ate - to ke issued and secured, and tha- the Trust Es-a-o
15 to be keld, deait with and disocsed of by the Trustees, ugon
. and subjecc %o the provisiscns of -his Iadenzure.
ARTICLE 1
DEFINED TERMS
When used in this Indenture, ezch term defined in <his

Article I shall have the ‘m22nings indicated:

"Additional Improverents* means additions or
improvements to, or alterations oi, the buildings or
improvements now or hereafter constructed on a Property, bus
not including Equipment and mainterznce and repair of the
character described in Section 3.13 le.eof. The demclitizcn of
an existing building or improverment 2and <he construction of
another bullding or improvement in place thorecf sheil he
deemed the making of an Additional Improvesent

Affiliated Person™ of another persciicfazns (i) an
person directly or indirectly owning, controlliaz, ¢r heidin
Wwith power to vote, 5% or more of the outstanding witin
securities of such other person; (ii) z2ny person 5% 4r more cof
whose outstanding voting securities 2re directliy or ialitectly

&

owned, controlled, or held with power to vote, by such stler {p

person; (iii) any person directly zr indirectly cont:aiiing wh
controlled by, or under common cont:csi with, such ather gedscn; ~:
(iv) any officer, director, partner, co-partner, or emsplovee of -~
such other person. %3
o~

"Allocable Portion of the Notes” with respect to a =

Prcperty means the aggregate unpaid principal amoun:t of the
Notes cutstanding with respect to such Property and shalil egual
at any time the product of (i) the aggregate principai amoun:t

<

2y
H
M

af 9.45% Notes outstanding at the time of derermination, =iam
(ii) a fraction, the numerator of which is the Cost of the
Property for which the determination is being made and the
denominator of which is the aggregate Cost of ail Properties.
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“Appraisal Procedure” means a procedure whereby the
Company and the Trustee each appoints an appraiser apd if the
appraisers so appointed are unable to agree upcn the value they
are requested to determine, such vaive shail e determined by a
third apgpraiser to be selected by such appraisers and, in tre
event such appraisers are unable £o agree 2n a third appraiser,
such third appraiser shall be appointed by the American
Arbitration Association. The Company shall tear ~he costs cf
such apgraisal.

"Appraised Value™ of any Property means the combined
total cf the fair market value of the land and the replacersent
cost of any buildings or improvements situated on such iand as
such value hzi< been established by a written appraisal preparad
within 60 days %y an appraiser reasonably satisfsctory Lo the
holders of the Poles.

“"Board of Jirsctors™ means either the Board of
Directors of the corporation referred to or any committee of
such Board of Directors. however designated, authorized to
exercise the powers of suth Board of Directors in respect 22
the matters in question.

“Book Value™ of a Property means the amount appearing
as the value of such Property on tiie Company’'s baiance shee:,
and shall equal the capitalized cost of such Proper:y less all
reserves with respect thereto for deprerciastion, as determined
in accordance with generally accepted a<counting crinciples.

"business day” means any day othe:r tian a Satutday, a
Sunday or any other day on which banking institutiors in Boston
are authorized by law to suspend operations.

"Certified Resolution® means a copy of a3 resolutian
certified, by the Secretary, an Assistant Secretary, tiie Clerk
or an Assistant Clerk of the corporation referred to, under tn

p)

corporate seal thereof, to have been duly adopted by the Zoarsd %:t
of Directors of such corporation and to be in fuil force aic -
effect on the date of such certification. )
xL

"Closing Date” means the date of closing for the )
issuance and sale of the 9.45% Notes, as defined in the Note o
Purchase Agreement. -

"Company™ has the meaning specified in the first
paragraph of this Indenture.

“control" means, with respect to any person, the
possession of the power to direct or cause the direction of the
Tanagement or policies of such person, whether through the
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ownership of voting securities or by contract cr otherwise.

"Cost of Additional Improvements or New 3uildings™ cn

2 Property has the meaning specified in paracragh I of Exhibit
J %o the Note Purchase Agreement.

“Corporate Trust Ofiice”™ xe3ns the cffice 9f the
Trustee where 1ts corporate trust department is at the tize
iocated, which cffice is, oa the date cf delivery of this
indenture, located at One Federal Stree%, SZoston,
Massachusetts 02210.

“Cost of a Property” means the cost 2f that Praperzty
shown on cha certificate of DDI delivered to the Trustees at
the Closing rursuant to Section 6.8 of the Nete Purchase
Agreement.

“counsel™ means any legal counsel satisfactory to the
Trustee, who may be ¢f counsel to the Trustee, c¢r of counsel
to, or employed in the law departmen: of, the Ccmpany or an
Affiliated Person thereof.

"DDI™ means Dunkir onuts Incorporated, a Jeiaware
corporation, together with any corporation succeeding thereto

by merger, consolidation or acquisition of all or substantially
all of its assets.

“Debt®, with respect to any /p2rson, means (1) 31l
indebtedness for Dorrowed money (deterwiined in accordance with
generally accepted accounting grinciples) which is crezted,
guaranteed or assumed by or on behalf of such persan, direct:iy
or indirectliy, or upon which it customarily piys interes:
charges; (ii) all liabilities {including contirzent
li1abilities) of such person to discharge direcriv or irdirectly
indebtedness for borrowed money (determined in accorzdance with
generally accepted accounting principles) of cther persons;
(1it) all indebtedness for borrowed money secured by iiens,
encumbrances or chacges upcn the property of such perscr, even
though not assumed by such person and {iv) all guaranties of

the foregoing.

"Default” under this Indenture means any act or
occurrence which, with notice or lapse ¢f time, or hcth, wouid
constitute an Event of Default under this Indenture.

"Donut Shep™ means a retail store and restaurant
gperated by an Affiliated Person of DDI, or @ franchisee of
DDI, for the preparation and sale of donuts, baked goods,
coffee, soups, sandwich items, other nonalcoholic beverages and
other foods and beverages generally reguired or permitted to be
offered for sale in Donut Shops operated or franchised by DDI.
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"Equipment” means the equipment, signs and other
components included in the Dunkin' Donuts Zguipmenz Package 2as
set forch in Exhibit I attached to the Note Purchase Ajreement,
and any other items including {reezer eguiprent which may <roxm
time to time be added or otherwise included = -khe Durkin’
Donuts Equipment Package as standard items reguired or
permitted in Donut Shops franchised Ey DDI.

"Event cf Default™ under this indenture zeans iny
occurrence or act of the character specified in Secrion 7.6
herecf .

"Fxrhange Provision® reans Section 2.05 (a), 2.05(b).
2.06(c) or A~ 44 hereof.

"Executive Officer” means, with respec: to any
carporaticn, the Cnairman of the Board, the Vice Chairran cf
the Board, the Presidernt, the Chairman 9f the Execu:ive
Committee, any Vice Plesident, the Controller, :=he Secretary,
the Treasurer, any Assistant Secfetary., any Assistant
Treasurer, the Clerk, or uzny Assistant Clerk cf such
Corporation.

“Fair Market Value™ of <eny Property Teans the azount 2
willing and independent buyer wculd pay to a wiiling and
independent seller (neither party being forced %o buy or sell)
i1f such Property were being used for 3ts highest and best use.
It the Company and the Trustee are una%)e to agree 5n the Fairs
Market Value of the Property or any cortisn thereof such Fair
Market Value shall be determined by the Aprraisal Procedure.

"full Insurable Value®" means actual (2placemeat cost
less physical depreciation. "Full Insurable Value” shail
include, the costs of debris removal, but shall tot include the
costs of soil tests, trenches, foundations and other
improvements below ground which are nct ordinarily insuiable.

“Grant® means grant, bargain, sell, give, warraza:.
alien, remise, release, convey, assign, transfer, mortgage.
pledge, deposit, set over, confirm and create a security
interest under the Uniform Commercial Code.

“Guaranty™ means the Guaranty znd Agreexzent of even
date herewith from DDI to the Trustees, guarantying payment and
performance by the Company of its obhiigations under the Notes,
this Indenture, and the Note Purchase Agreement, as the same
may be amended or supplemented from -ime to time 3as required or
permitted thereby, by the Note Purchase Agreement or heredy.
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“holder”, when used with resgect to any Note, means gz
person whose name appears on the Register as the registered
cwner of such Note, grovided that until such Ncte has deen
registered in the Register the holder theresf shall be deesed
t0 be the person in whose name such Note his heen issued.

“impositions” means all taxes (*1c1uc-ua
limitation, income, franchise, generai excise and rece*ags
taxes but excluding any taxes so levied or assessed which are
based on the net income or profits of any aslder of any Note),
assessments (including withou* limitation, all assessments for
public/improvements or benefits, whether or not comr-ernced or
completed within the term hereof), grcund rents or
communications, water, sewet or other rents, rates and charges
excises, leviez, license fees, permit fees, inspecrtion fees an
other authorizaticn fees and charges, 3and other covernmentzl
and similar charges, in each case whezhner general or specisa
ordinary or extrzurdinary, foreseen or unforeseern, of every
characcer (including 31 interest and penalties thereon), which
at any time during or in-cespect of the term hereof may be
assessed, levied, cenfirtmed or imposed on or in resgect of or
be a lien upon the Company, or tke Trust Estate or any por-ion
thereof, any other property ¢:Z the Company cr any incoxe
therefrom, ¢r the interest of the Trustees :in any thereo?.

’
A
-

“Indenture” means this ipstrusment as origirally
executed or as it may from time to-time be suppliemented,
modified or amended by one or more iLutentures or other
instruments supplemental hereto entered into pursuant to “he
applicable provisions hereof.

"Individual Trustee® has :the =eaning specified in the
first paragraph of this Indenture.

"Insurance Requirements” means ali of the T2rms of
insurance policy covering or appllcable to all or any pgart cf
Property, all requirements of the issuer of any such nolicy,
and all orders, rules, regqulations and other reguiremenis of
the National Board of Fire Underwriters (or any other boly
exercising similar functions) applicabie to or affecting ail or
any part of the Property, or the use or ccndition thereof.

"Lease of a Dunkin’ Donuts Shop™ means a lease ¢f any
¢t the Properties or a portion thereof from the Comgany, DDI ot
zn Affiliated Person of DDI to 3 Lessee which is made under tke
Torm of Lease of Dunkin’ Donuts Shop DDSL/R/07/82 attached =9
the Note Purchase Agreement as Exhibiz G, or on any osther foram,
which may have predated such form of lease or may in the future
be adopted by DDI, so long as such alternative form has
provisions for subordination and possession and guiet enjoyment
similar to those in the Form of Lease of Dunkin®' Doniuits Shop

-~ 8 -
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DDSL/R/07/82, and further provided thkat a copy of such
alcernative form shall have been filed with <he Trustee by the
Company accompanied by an opinion 9f counsel in form and
substance satisfactory to the Trustee to the effect rthat (A)
the provisions for subordination and possession 2nd guiet
enjoyment and (B) all other terms and conditions theraunder,
including, without limitation, the provisicns relating to
insurance, condemnation, casualty. paymen:z of taxes znd other
impositions, attornment, no set off and no prepavment, do no=x
adversely change the position of the Trustees and the noiders
of the Notes from that available under the Form of Lease of
Dunkin' Donuts Shop DDSL/R/07/82.

"L2gal Requirements” means all laws, statutes, codes,
ordinances, ‘vrders, judgments, decrees, injunctions, rules,
reguiations, permits, licenses, authorizacions, directions and
requirements ¢f, -and agreements with, 211 governments,
departments, cowmilssions, boards, courts, zuthorities,
agencies, officirals. and officers, foreseen or unforeseen,
ordinary or extraccdirary, arising from any restrictions or
agreements of record, wilch now or at any time hereaiter may ke
applicable to a Property or any part therecf, or any of the
adjoining sidewalks, vaults.and vault space, if any, streets or
Wways, or any use or conditioa of the Property or any gart
thereof.

"Lessee” means a franchise= of DDI or an Affiliated
Person of such a franchisee who has entered intc a Lease of a
Dunkin' Donuts Shop with the Company., TDI or an Affiiiated
Person of DDI pursuant to which it leases or subleases a
Property from the Corpany, DDI or an Af{iliated Perscn of DDI
for operatiscis as a Donut Shop.

"Lien" means any mortgage, pledge, 1l eun, chirge,
encumbrance, lease or security interest 0f any kiné, inciuding
any conditional sale or other titie retention agreesent and any
lease in the nature thereof.

“lien of this Indenture™ and terms c¢f like impci* mean %%
the lien, security title or other interes:t or charge Granted &o 29
the Trustees by this Indenture (including the after-acguired o
propetty clauses hereof) or pursuant hereto (whether wTade by T
the Company or any other person) or otherwise created, [’}
effectively constituting any Property 2 part of the Trust t~
Estate. =

"Make Whole Axmount™ shall mean the product ot:

{(a) the remainder (but in no event less thaa zero) of
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{1) the present value as of the daze 9f any
prepayment or payment (whether 2n accoun- oI acce.eration or
otherwise), as the case may be, discounted at the Treasury
Rate, on a semi-annual basis of the reguired grincipal

prepaymencs of the 9.45% Notes previded Zor ia Section 5.02(a),
the principal payment at final manurity z2nd scheduled inzeres:
payments cn and in respect of the 9.45% Notes from the
respective dates cn Ahich such reguired principal prepayments
ind payment at maturity and interest payments are payable, o
the date of such prepayment., with all such discounts to be
computed on the basis of a3 360-day year of twelve 30-day months,

MINUS

(¥i) _100% of the principal amcunt ¢f the outstanding
9.45% MNotes,

TIMES

(b) a fraction, ‘the numerator of which is
amount of the 9.45% Noles to be prepaid or paid en such dare,
and the denominator of wrich ig 100% of <he principal amount of
the outstanding 9.45% Notes, 211 calculazed in the manner set
forth below. To the extent ZLlhiat the Treasuty Rate st the time
of such prepayment Or payment is oqual to or higrher than 9.45%
per annum, the Make Whole Amount s zero.

trhe princigsz!

COMPUTATIOHN OF MAxb #WiOLE AMOUNT

The following is provided by way of cxample in calculating
a Make Whole Amount:

Assumptions:

1. Unpaid principal amount of 9.45% Notes at-da-e of
prepayment or acceleration: $20,000,000.

2. The entire unpaid principal amount is prepaié or
accelerated.

3. Interest rate on 9.45% Notes: 3.45%

4. Date of prepayment or acceleraticn: November 1, 1999.

5. Treasury Rate: 8%

STl - B L ot ¥ e i, i L Rl P LA B
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9.45%
Scheduled Periods Until Interes:

Payment Date Payment Due Due Present Vaiuve

05/31/91
11/01/791
05/01/92
117061792
95/701/91
11/01/93
05/01/94
11701794
05701795
11/01/795
05/01/9%
11701796
05701797
11701797
05701.,/98
11/01/98

D O e W B

945,000
945,000
945,000
945,000
810,000
810,000
675,000
€75,000
540,000
540,000
405,000
405,000
279,000
274,000
135,000
135,000

2,857,143
2,357,143
2,857,143
2,857,143
2,837,143

2,857,143

908,554
873,706
840,102
3,250,088
655,761
2,898,138
512,845
2,580,302
379,397
2:294,588
263,080
2,037,525
162,155
1,805,847
74,961

1,597,529

Tctal £21,145,335

Make Whole
Payment Jue
toc Note Holder $§ 1,145,835

*Mortgage Titie Policy” measrs one of the pclicies of
mortgage titie :nsurance of the characrer reguired by Section
6.4 of the Note Purchase Agreement, as.cuch policy may Le
amended or supplemented by endorsement fron time to time,
provided that until any such policy is issued as reguired by
Section 5.4 of the Note Purcnase Agreexent, Ssuck. term Teans the
binding commitment for the issuance c¢f such coiicy. delivered
pursuant to Section 6.4 of the Note Purchase Agreenent.

"Net Award" means any insurance prcceeds of
condemnation award payable in connecticn with any danage.
destruction or Taking, less the costs, fees and expenses
incurred in the collection thereof.

"New Buildings® means new buildings and improvements
{other than Equipment) on any portion of any Properzy no:
improved with an existing building or improvement, provided
that such new buildings or improvements are not deemed to be
Additional Improvements.

"New Note” means any Note being Issued pursuant to an
gxchange Provision.
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"Note” means any of, and “the Notes" mean aii of. the
Notes issued and, unless the context otherwise sgecifies or
requires, outstanding under this Indenture. =3
Teans all Notes complying with the sgecific
9.45% Notes specified in Section 2.9i(2) here
1s5sued in exchange and/or substitution r
Exchange Provision.

“w
L 3]
wn
IA.
A

a3 O
r
w
73}
s

2

3

“Note Purchase Agreement* means -ne Note Purchase
Agreenment dated October 25, 1988, between the Ccmpany ard che
Purchaser which provides for the purchase and szle of “he 3.4
Notes, as. the same may be amended or sugplemenced from tize -
time as permitted thereby,

%

5
0

"Oid Mote" means any Note for which a New Note is
teing issued puizuant to an Exchange Provision.

“outstanding” means, with reference to Notes, as of

any particular time, 21l Notes theretofcre issued under this
indenture, except

(1) Notes theretofore cancelled by the Trustee cr
surrendered to the Trustesz for cancellazion;

(11) Notes theretofore paid in full or Notes reguires
to be pregaid in whole within- 30, days thereafter, srovided
that, in the case of Notes so tuo ke prepaid, moneys
sufficient for such prepayment tre.eo’ shall zheretcfore
have been deposited with, or shali ‘tn2n be heid by, the
Trustee in accerdance with the provisions of zhis Indenture
and notice of such prepayment shall hava Leen given o:
provision therefor satisfactory =o the Trintee shail have
been made; and

(ii1) Notes for which other Nctes shail tieretofore
have been issued pursuant to an Exchange Provisien;

and except also that for the purpose cf determiring whether the
holders of the requisite principal amcunt of Notes have made or
concurred in any notice, request, demand, direction, consent,
approval, order, waiver, acceptance, appointment or other
instrument or communication under or gursuant <¢ this
Indenture, Notes registered in the name of the Company or any
Affiliated Person thereof shall he disregarded snd deemed rnot
to be outstanding.

Ve

o
z
w?
<
L
T

"Payment Date"” means each May ! and November 1 and any '

other date for the payment of principal of, premium, if any, or
interest on any Note.




"Permitted Contest” means that the Company is
contesting by appropriate Proceedings, the azoun:t, validity or
application of any Legal Requirement, Insurance Regquirement or
Imposition, or any lien, charge, or other encumbrance raferregd
to in Section 3.08 (a) hereof, provided that (a) such
preceedings shall suspend the colliecticn or enforcement
thereof, (b) no part of the Trust Estaze or income -herefram
would be subject to loss, sale or forfelture during such
Proceedings, (c) the Company wouid not be subiec: to any
criminal liability for failure to satisfy such Legal
Requirement or to pay such I[mposition, (d) the Cermpany srall
have fuinished such security as may te reguired in the
Proceedings or reasonably reguested by tre Trustee, (e) such
Proceedings shall not affect the payment of any principal c?,
premium, ifanv. or interest due on the Notes cr prevent the
Company qr any iessee {rom using the Property £or its intended
use as a Donut Shun, and (€) the Company shail notify the
Trustee of any suah Proceedings in which the amount in contest
exceeds $25,000, within 10 days atter the commencement thereost,
and shall describe such Proceedings in reasonablie detail. The
Company will conduct all such contests in gocd faith and with
due diligence and will, prowptly after the determination of
such contest, pay and discuerue all amounts which shall be
determined to be pavable their:in.

"Permitted Encumbrances® means, with respect to any
Property, but aonly to the extent aprilicable Lo such Sroperty:
(1) rights reserved to or vested in ‘3ny municipality or pubtic
authority by the terms of any right, pows:r, franchise, grant,
license, perwit or provision of law, afiecting such Property,
to (A) terminate such right, power, franchise; grant, license
or permit, provided that the exercise of such Cight would not
materially impair the use of such Property ot @2terially and
adversely affect the value thereof, or (3) purcChace, condenmn,
or designate a purchaser of, such Property pursuant_ to an
eminent domain or similar proceeding; (ii) any liens thereon
for taxes, assessments, levies, fees, water and sewer rents,
and other governmental and similar charges and any lieas af
mechanics, materialmen and labhorers for work or services
performed or materials furnished in connection with such
2roperty, which are not due and payatle or which are not
delinquent or which, or the amount or validity of which, are
the subject of a Permitted Contest; (iil) easements,
rights-of-way, servitudes, restrictions and sther minot
defects, encumbrances, and irregularities in the titie t0 such
Property which do not materially impair the use of such
Property as a Donut Shop or materially and adverseiy affect the
value thereof; (iv) rights reserved to or vested in any
municipality or public authority to control or regulate such
Property or to use such Prcperty in any manner, which rights do
not materially impair the use of such Property or materiaily

- 13 -
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and adversely affect the value thereocf; (v) any Lezse of a
Dunkin Donuts Shop, any othet lease of 3 Prcperty by the
Company to DDI or an Affiliated Person thereof Zor operation as
a Donut Shop or for subleasing to a Lessee, and any lease or
sublease for any lawful purpose of zn abandoned ct wvacated
Property other than & Temporarily Vacarted Progerty: (vi) any
lien or other security interest in ¢or lease of EZguipment; znd
(vii) this Indenture (and any rights granted as provided
herein), and any exceptions to zitle set forth in any Mortgage
Title Policy.

“person” means any individuasl, partnership,
corporation, trust, unincorporated associatiosn or joint
venture, & qovernment ot any departzent ¢r agency theresf, or
any other eatity.

“premiun® when used in conjunction with references to
principal of ana interest on the 9.45% Notes, shall mean the
Make Whole Amounc ang any other payment in the nature thereof
required to be paid on the 9.45% Notes.

"Proceeding™ mecrs, any suit in equity, a2ction at law
or other iegal, administraiive or equitable proceeding.

"Property” means each parcel of land described under a
separate property number in Schedule A hereto and the
easements, rights-of-way, rights, ‘privileges and appurtenances
thereto, and all buildings and other iTprovements constructed
and which may be constructed therean, 2pd inciuding also any
property which may hereafter become subjuzct to the lien of tkis
Indenture, but excluding any Progerty after the same shalil have
been released from the lien of this Indenture.

"Properties” means all of the properties which from
time to time are a Property.

"Purchaser”™ means Massachusetts Mutual Life ‘nsurance

Company, a Massachusetts corporation. %
“Register” means the register or registers maintained EE
by the Trustee in accordance with Section 2.03 hereof for the L
registration and registration of transfer of the Notes. >
Ty
"Restoration” means the restoration, replacement or <

rebuilding {(including any temporary repairs and property
protection pending completion of the work) of a Property or any
portion thereof as nearly as practicable to its value,
condition and character immediately prior to damage,
destruction or Taking, with only such alterations and additions
as may be made at the Company's election in conformity with the
requirements, and subject to the conditicns of Secrtion 4.02
hereof .

- 14 -
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“Taking™ means a taking of ail or any part <f a
Property, or any interest therein or righsz accruing thereto, as
the result of or in lieu or in anticipaticn of “he exercise af
the right of condemnation or eminent domain cursuan: to any
law, general or special, or by reason of *he terpcracy
requisition of the use or occupancy of a Progerty or any part
thereof, by any governmental authority, civil or military.

"Temporarily Vacated Property” means a Property which
has been closed for at least 270 consecutive days and with
respect to which the Board of Directers of the Company has no-
made a driermination that the Property is no longer suitable »r
economicati for use in the Company's business.

“Treasnry Rate” shall mean the arithmetic zezn ¢f *he
rates published in the weekly statistical relezse designatzed
H.15(519) of the federal Reserve System under <he czagrion *U.
S. Government Securities - Treasury Constanc Maturi-ies™ (+h
"Statistical Release”)] or if the Statistical Release :is no:
published, of such reasonibly comparatle index 3s »ay be
designated by the helders of 66-2/3% in aggregate principa:
amount of the outstanding 9.45% Notes, for the maturity
corresponding to the remainirs Weighted Average Life to
Maturity of the 9.45% Nctes as of the date of such prepayrent
or payment (whether on account ¢f acceleration or stherwise),
a3s the case may be, rounded to the :inarest month. If no
maturity exactly corresponds to suciitounded Weighted Avers
Life to Maturirty, yvields for the two mnst closely correspen
published maturities shall be calculated nursuant to the
immediately preceding sentence and the Treasury Rate shall he
interpolated from such yields on a straight-iine basis,
rounding in each of such relevant periods to !an. nearest
month. for purposes of calculating the Treasury Xate, the 7os:
recent Statistical Release published prior to the dite of such
prepayment or payment hereunder shall be used.

"Trust Committee” means a committee 0f at least “Aree
persons selected by the Trustee, which committee shall iariude
at least one Executive Officer of the Trustee and shall be
otherwise selected from among the Trustee's Executive Officers,
Assistant Vice Presidents, Trust Offi-ers, Assistaar Trust
Officers and other officers or assistant cificers customarily
performing functions similar to those performed by the
enumerated officers, respectively, or to whom any corporate
trust matter is referred because of their knowledge of or
familiarity with the particular subject.

"Trustee® has the meaning specified in the first
paragraph of this Indenture.

- 15 -
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“Trustees” means the Trustee, the Individual Trustee
and each additional trustee appointed under the provisions of
Section B.06 hereof for the time being, and their resgective
successors in the trusts hereunder, colilectively, or ény of
them, as the case may be.

"Trust Estate” means all moneys and other property
subject or intended to De subject to the iien af this indentu
including, without limitation, the Properties, each instrumens
referred to in the Granting Clauses, each Mor gege Titie Policy
and all of the Company's and the Trustees'’ tate, right,
title, interest, claim and demand therein, thereto !
thereundet

"Yeiohted Average Life to Maturity" of any Dett or
obligation shall) mean, at any date, the number of years
obtained by dividing the then Remaining Dollar-years of such
Debt or obligatinra by the then cutstanding prancipai azoun:z of
such Debt or obligalinr. For purposes of this definizion, the
"Remaining Dollar-yeais” of any Debt or cbligaticn shail mean,
at any date, the total Of 'the products obtained by ﬂu‘*ip‘ying
(a) the amount of each thn¢n remaining installment, sinking
fund, serial maturity or Othér required payment, inciuding
payment at final maturity, irn fespect thereof, by (b) the
numder of years (calculated to tie nearest one-twelfth) which
will elapse tetween such date and the making of such payzesnt.

ARTICLE [II

THE NOTES

Section 2.01. The MNotes; the 3.45% W2tes. {a) Fach
Note shall be issued pursuant to either Section .12 hereof 5r-
an Exchange Provision, and shall comply with the ‘applicable
provisions cf this Article II. Any Note may have such let:ters,
numbers and other marks of identification and such legernds or
endorsements thereon as the Company may determine with i~
approval of the Trustee and as are not inconsistent with ‘he
provisions of this Indenture.

{b) The 9.45% Hotes shall:

(i) be designated "9.45% Secured Notes Due
November 1, 1998";

(ii) be limited in aggregate principal amount
(exclusive of 9.45% Notes issued pursuant to an Exchange
Provision) to $20,000,000;
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(iii) be issuable only as fully registered 9.45%
Notes in denominations of $25,000 or greater;

{(iv) be dated the Closing Date;

(v} mature, unless sooner paid in full pursuant to
the provisions thereof and of this Indenture, on
November 1, 1998;

(vi) each bear interest (computed as if each fuil
calendar year consisted of 360 days and each full calendar
monti consisted of 30 days) on the unpaid principal amount
thereol from the date thereof to maturity, whether by
accelerdlion or otherwise, at the rate of 9.45% per annucx
payable sewi-annually on each May 1 and November 1
commencing *av 1, 1989, and, unless prohibited by
applicable lav, interest on any overdue principal, premium,
if any, or interest, at the rate of 10.45% per annum (or at
the highest rate oirmitted by applicable law, whichever is
less);

{(vii) be prepayabie only as provided in Articles ¥
and VI hereof: and

(vili) be substantially in the form, and bear thereon
the Trustee's certificate of e2uvhnentication and a marking
grid substantially in the respercive forms, set forth in
Schedule B to this Indenture, wich such omissions,
inserticns and varlations as the Coupany may determine with
the approval of the Trustee and as c¢e nat inconsistent
with the provisions of this Indenture (r @5 may te provided
for in this Indenture.

Section 2.02. Payments on the Notes: Ho.e Qffice
Payment. (a) The principal of, premium, if any., and interest
on the Notes shall be payable at the Corporate Trust Grfice in
lawful money of the United States of America, against
presentation of the Notes for notation of the payment or
prepayment made thereon or, in the case of a payment or
prepayment which will discharge all indebtedness of the Compony
evidenced thereby, against surrender thereof.

(b) Notwithstanding the foregoing provisions of this
Section 2.02, if there shall be filed with the Trustee a copy
of an agreement between the Company and the holder of any Note
to the effect that (i) the Company wiil cause the interest on
such Note and all payments and prepayments {(except a payment or
prepayment which will dischacrge all indebtedness of the Company
evidenced by such Note) of the principal thereof, and any
premium thereon, to be paid by the Trustee by intra-pank or
wire transfer of federal funds to such holder in the manner

- 17 -
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specified in such agreement, without presentaticn of such Note
to the Trustee, and (ii) such holder will effect any sale,
transfer or other disposition of such Note oniy by presenting
such Note for registration c¢f transfer in accerdance wi-h
Section 2.06 hereof, or will cause the same to be dore, tre
Trustee shall, until such Note has been duly presented ‘or
registration of transfer, pay the interes: on such Ncte znd
make payments and prepayments of the principal therec?, and ary
premium therecn, in accordance with the provisions o¢ such
agreement and without presentation of such Note to the

Trustee. | The Trustee shall be under no duty wi=zh respect -3
any notacions of any paymeants of principal, premium or interest
made withou: presentacion of the Note in respect of which such
payments ar: made except such notations as shalil have been magde
by one of its Juthorized officers and shail have no liability
by reason of ary claim arising on acccunt of a payment made in
accordance with thc provisions of any agreement filed with it
pursuant to the forryoing provisions of this Section 2.02(b).
The Note Purchase Agiczement constitutes an agreement
contemplated by this Section 2.02{(b) and the Trustee
acknowledges receipt of -an-executed copy thereof.

Section 2.03. Regis‘er. The Company shall keep or
cause to be kept at the Corporatz Trust Office a sufficient
register or registers for the registration and registration of
transfer of Notes, which shall bedenominated the Register ang
maintained by the Trustee. The Not2s, the names and addresses
of the hoiders of the Notes, the transfecs of the Notes and the
names and addresses of the transferees ‘0. the Notes shal! he
registered in the Register under such reasciiebie regulations as
the Trustee may prescribe.

Section 2.04. Execution of the Notes. 71he Notes
shall be signed on behalf of the Company by its Eresident or
one of its Vice Presidents, or its Treasurer or an . \ssistant
Treasurer, and its corporate seal shall be thereunto afrixed
and attested by its Secretary, or an Assistant Secretacv. . in
case any officer who shall have signed, or attested the
corporate seal upon, any Note shall cease to be such officer
before such Note shall have been authenticated and deiivered oy
the Trustee, such Note may nevertheless be authenticated ang
delivered with the same effect as though such person had not
ceased to be such officer of the Company. Any Note may ke
signed on behalf of the Company, and the ccrporate seal
attested thereon, by a person who, at the actual date of “he
execution of such Note, shall be a proper officer of the
Company, although 3t the date of such Note or the date of
authentication or delivery thereof, such person was not then
such officer of the Company.




TN e as e e B Al R S I, R = AR L ek

UNOFFICIAL COPY

Section 2.05. Certificate of Authenticaticn. No Note
shall be valid or beccome obligatory €or any purpcse or be
tinding upon the Company or be erntitied to the nenefits and
security of this Indenture unless and until it has teen
authenticated by the Trustee's execution of the certificate of
authentication thereon. The zuthenticaticn and delivery by the
Trustee of any Note shall be conclusive, and the only
competent, evidence that such Note has been duiy issued
hereunder and is entitled =0 the benelits and securizy of =his
Indenture.

Section 2.08%. Transter and Zxchiange 27 Nctes. (2)
The transfer of any Note may be registered if such Note is
surrenderea for cancellation at the Corporate Trust Office and
is accompan‘ed by an instrument or instruments of trarsfer
satisfactory L9 the Trustee. A New Note of the sase tenor as
such 0Old Note, eracuted by the Company znd pavable %2 the
transfteree in an wriginal principal amount (subject t¢ Section
2.07 hereof) equal t¢ the ariginal priacipal amount of such Q13
Note and dated as orf htne same date as the date of such 0ld
Note, shall be authentiZated and delivered ty the Trustee to
the transferee in exchaage for such 013 Note.

(b) Any Note or Ngics may be exchanged for a New Note
or Notes of the same tenor as such Old Note or Notes if such
0ld Note or Netes are surrender»d for canceliation at the
Corporate Trust Office and are acioroanied by the reguest of
the hold~r therecf specifying the actaorized denominaticn or
denominations of the Hew Note or Notes to be issued in excharge
therefor. A New Note or Notes of the tane tenor and dated as
of the same date as such 0ld Note or Notes, -2xecuted by the
Company and payable to such holder in the authorized
denomination or denominations so reguested 3.4 in aggregate
original principal amount equal to the aggregeste ociginal
principal amount of such Qld Note or Notes, shal. Le
authenticated and delivered by the Trustee to such hoider in
exchange for such Old Note or Notes.

(c) 1If any Note shall become mutiiated or be
destroyed, lost or stolen, upon request of the holder thececf a
New NHote of the same tenor and dated as of the same date as
such 0ld Note or Notes, executed by the Company and payable tc
such holder in the same original principal amcunt as such 0id
Note, shall be authenticated and delivered by the Trustee to
such hoider in exchange for such 0ld Note 1f mutilated, or ir
substitution for such Oid Note if destroyed, lost or stolen:
provided that (i) in the case of a mutilated Old Note, such 0ld
Note shall be surrendered for canceilation at the Corporate
Trust Office, or (ii) in the case of a destroyed, lost or
stolen 0ld Note, the holder thereof shall furnish to the
Company and the Trustee such security and indemnity as may be
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reasonably required by them to save each of them harmiess fron
any loss or liability in connection therewith (excegt that any
holder which is the Purchaser or a financial instizitioan ar is
2 nominee of the Purchaser or a financial instituticsn shail be
{ such Purchaser =2

required only to furnish such agreemen: ¢ -
indemnify the Company and the Trustee r any 12ss or Lliabii
in connection therewith), and evidence o their sa<isfaction
the destruction, loss or thefr of such 0!ld Note and =he
ownership thereof.

(d) The Trustee shall not be reguired to autherticace
and detiver any New liote cr Notes (i) during the pericd
commenciio-at the close ¢f business on the 25th day 2% ke
calendar mconch next preceding the month in which oaccurs any
Payment Date iud ending at the start of business on the day
next succeeding such Payment Date, cr (1i1) during the pericgd
commencing at tke close ¢f business on the fifth day pricr zo
any date on whichi the Trustee plans to send actice of
prepayment to the halders of Notes and ending at the start ¢
business on the day nexz succeeding the date {ixed for
prepayment specified in such notice.

Section 2.07. New Jictes. (a) Before any New Ncte is
issued in exchange, transfer >r substitution f{cr an 014 Noze or
Notes pursuant tce any Exchange ?rcvision, the Trustee shall
macrk on such New Note (i) the datr to which interest has been
paid ¢on such 0ld Note or Notes and {ii) the aggregate amount of
all payments and prepayments of principal previousiy made on
such Old Note or Nctes which are alloc2ble to such New Note,
such allocation to be made by the Trustez in progorricn, as
nearly as may be practicable, to the princip:l amount of each
such New Note. Intecest shail be deemed to nave been paid sn
such New Note to the date to which interest shull have Deen
paid on such 0ld Note or Notes, and the aggregaha-2zount oI ail
payments and prepayments of principal marked on such New Hote
shall be deemed to have been made thereon.

(b) Upon the issuance of a New Noie gursuaant <o
Section 2.06(a) hereof, the Company may reguire the paymnen: of
a sum to reimburse it, or to provide it with funds, for the
payment of any transfer tax or similar governmental charge paid
or pavable by the Company in connection with such exchange.

(c) Each New Note issued in exchange or in
substitution for an 0Old Note or Notes pursuant to any Exchange
Provision shall be a valid obligaticn of the Company evidencing
the same debt as such Old Note or Notes or the portion thereof
allocable to such New Nots, and shall be entitled to the
benefits and security of this Indenture to the same extent,
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Section 2.08. Trustee as Agent. The Trustee is
hereby appointed the agent of the Company for the payment,
registration, registration of transfer and exchange of Notes,
and to receive all notices to or demands upcn the Company with
respect to the Notes or this Indenture. Notes may, subiect =¢
the provisions of Section 2.02(b) nereof, be presented feor
payment, and nctices to or demands upon the Company with
respect to the Notes or this Indenture may be given or made, a:
the Corporate Trust Office. The Trustee wiil notify the
Company of its receipt of any such notices or dexands within
two business days after receipt thereof, but the failure of the
Trustee o to notify the Company will not relieve the Company
of any or-its obligations fnereunder.

Sectien 2.09. Registered Owner. Prior to due
presentment for registration of transfer of any Note, the
Company and the Trustees may deem and treat the holder of such
Note as the absulute owner thereof (whether or not such Note
shall te overdue) frr all purposes, and neither the Company aor
the Trustees shall ce¢ affected by any notice to the contrary;
and, subject to the provisions of Section 2.02(b) hereof,
payment Of or on account.cf the principal of, premium, if any,
and interest on such Note zrall be made only to or upon the
order of such holder. All =ucn payments s¢ made, including,
without limitation, all payments made pursuant to Section
2.02(b) hereof, shall be valid und effectual %o satisfy and
discharge the liability of the Coripiny upon such Note to the
extent of the sum or sums so paid, and the Trustee shall have
ro iiability in respect of any such paviient.

Section 2.10. Lien of Indenture. ~This indenture
cieates a continuing lien to secure equally and ratably the
payment in full of the principal of, premium, 27 any. and
interest on all Notes which may, from time to timg, be
outstanding hereunder.

Section 2.11. Cancellation of Notes. All Niotes
surrendered to the Trustee for payment in full or for cxenange
ot for registration of transfer shall be promptly canceiled.
Such Notes shall, thereafter, be delivered or disposed of as
directed by an Executive Officer of the Company, and no Notes
shall be issued in exchange or substitution therefnr except zs Sﬁg

AR

expressly permitted hereby. =
Section 2.12. 1lIssuance of 9.4%% Notes, On the EEE

Closing Date, the Company shall deliver to the Trustee the
9.45% Notes to be issued and sold on the Closing Date in the
form prescribed by this Indenture and in the amount provided
for in the Note Purchase Agqreement, together with the written
crder of the Company, signed by an Executive Officer,
requesting authentication and delivery of such 9.45% Notes.
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The Trustee shall authenticate and deliver such 9.45% Notes in
accordance with such written orcder. Such order shail be the
only authority required by the Trustee for the autherntication
and delivery of 9.45% Notes provided for in <his Section 2.12.

ARTICLE IIi
PARTICULAR COVZNANTS OF THE COMPANY

Anything in this Indenture or in the Notes to the
contrary notwithstanding, the Ccmpany, expressly for the
benefjl »f the present and future holders of the Notes,
cepresen’s and warrants the truth and correctness of the
informatior set forth in the Preliminary Statement 0 this
Indenture, [and covenznts and agrees as follows:

Sectior 3.01. Title to the Proverties; First Lien.
The Company has +-good and marketable fee simple title to the
Properties, free ard clear of all liens, encumbrances, charges
and other exceptions. co title, except Permitted Encumbrances.
The Company has full power and lawful zuthority to Grant (or
cause to be Granted) the 1rust Estate to the Trustees. The
Company warrants that this itndenture Is and will remain a val:id
and enforceabie first lien oz -the Trust Estate, subjec: to
Permitted Encumbrances, and tha%t %he Trust Estate is free and
clear of all liens, charges and other encumbrances except
Perrmitted Encumbrances. The Company will not create or permit
to be created or to remain, and will rromptiy discharge or
cause to be discharged at its own expeise, any lien, charge or
encumbrance on the Trust Estate other :han Permitted
Encumbrances. The Company will at all times protec: or cause
to be protected the title to the Trust Estate, and will forever
warrant and defend the same and the rights of the Trustees
therein and thereto against the claims and demzads of all
persons, and will maintain the lien of this Indentvre so long
as any Note remains outstanding.

Section 3.02. Further Assursnces. The Compauv «ill,
at its expense and from time to time, execute and deliver any
and all such instruments of further assurance and other
instruments, and do any and all such acts, or cause the same to
be done, as the Trustee shall reasonably deem necessary or
advisable to better Grant to the Trustees the Trust Estate or
to carry out more effectually the purposes of this Indenture.

<~ (a1 B

()(r

Section 3.03. Recording. (a) The Company, forthwith
upon the execution and delivery of this Indenture and
thereafter from time to time, will promptly cause this
Indenture and financing statements, continuation statements or
other instruments with respect to any part of the Trust Estate
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or the property intended to be subject to any such instryuzent
or subject to the lien of this Indenture, to be filed,
registered or recorded (and, when and if necessary, to Ze
refiled, reregistered or rerecorded) in such naznner and in such
places as may be required by any present or furure law ir order
t¢, 85 the case may Le, create or protec: zhe iien Rereds or
thereof, 1f any, upcn the property subject hereto or therezo or
intended to be subject hereto or therets or to protect the
validity hereof or thereof or to publish rnotice hereof or
thereof or to entitle the holders of the Notes, Zdirectiy cr
indirectly, to the tenefits and securi:y iantended to be
provided hereby or thereby, or to protec- and maintain the
estate, ¢ ght, title, interest, claim and dexand of the
Trustees n, to and under the Trust Es:tate.

{D) "To the extent that it lawfully may, the Company
will pay, or cacse to be paid, all taxes andé fees incident to
each filing, registration, recording, refiling, reregistration
and re-recording reqguired by this Indenture, the costs and
expenses incurred in‘cotaining each opinion of ccunsel reguired
by Section 3.03(c) hereot, all federal or state stamp taxes and
other taxes, duties, imposts, assessments and charges and alil
other expenses arising out <f or incident to rthe issuance of
the Notes and the preparatico. execution and delivery of the
instruments referred to in Se:ztisn 3.03 (a) nereof.

(c) Within 60 days afte. any wrizten request by the
Trustee, but no more frequently thaa annually, the Company wiil
deliver to the Trustee and the holdeis of the Notes a favorabie
opinion of counsei (as defined in this{iIndenture) as to ail
tiling, registration, recording, refiling, <ceregistration angd
re-recording then required by this indenture having been duly
accomplished in compliance with all applicati¢ Legal
Requirements.

Section 3.04. Payment of the Notes. (a) The Company
will punctually pay, or cause to be paid, the princiral.
premium, if any, and interest to become due in respect o7 the
Notes according to the provisions thereof and hereof, and will

not claim any credit on or make any deduction from the payments X
thereon by reason of the payment of any taxes levied at any L
time or from time to time upon the Trust Estate or any portion fi
thereof, other than any taxes so levied which are based cn the hr

income or profits of any holder of any Note.

(b) Notwithstanding the provisions of Section 3.04(2)
hereof, the Trustee may deduct from any payment on account of
the Notes, and dispose of in accordance with applicable laws,
the amount of any income or profits tax payable by the nolders
of the Notes, only to the extent that such withholding is
required to be made by the Company or the Trustee pursuant to
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any law or regulation of the United States of Awerica, of any
state or states or of any other governmental suthority. g

Section 3.05. Corporate Existence angd Status. The
Company will do or cause to be done ail things necesszty o
preserve and keep in full ferce 2nd effect its exis:tence, izs
rights (charter and statutory), its franchise 3s a corporation
under the laws of the State of Delaware and its status as a
wholly-owned subsidiary of DDI, ard if the gualificaticn of the
Company as a foreign corporation to transact business in any
jurisdiction shall be necessary to protect the validity and
enforceability against the Company of this Irndenture. -he lNctes
or any instrurent included in the Trust Estate, or against any
cther persorn of any instrument included in the Trus: Estate,
then the Coupuiny will do or cause to be done 3ll things
necessary to Obtain, preserve and keep in full effect such
gqualification.

Section 3.06). Conmpiiance Wwith Reguirerzents. Except
for those matters whizh are the subjec: of a Permitted Contes:,
the Company will promptiy (3) comply with, and cure any
violations of, all Legai Reguirements and insurance
Requirements applicable tu <ne Company, the Progerties, the
Trust Estate or any portion ricrecf, (b) procure, meintain and
comply with all permits, licenses and other authorizations
required for any use of the Properties or any part thereof zhen
being made, and for the proper coliscruction, operation,
maintenance and repair of the Properti=s cr any part thereof,
and (c) comply with all instruments ¢f record and ali contraces
and agreements at the time in force af:eczing the Proper:ies.
the Company, the Trust Estate or any part *nerecf or any
services rendered to or for the benefi: of rnz Properties, the
Company, the Trust Estate or any part =hereof, whether or 2ot
any of the foregoing shall require structurai gasages in, or
interfere with the use and enjoyment of, the Properties or any
part thereof. The Company will not do or permit any act or
thing to be done which might materially impair the vilun or
usefulness of the Properties in its business or which
constitutes a public or private nuisance.

s o

Section 3.07. After-acquired Property. All right, Ei

title and interest of the Company in and to all extensioans, é:
improvements, betterments, renewals, substitutions and W
replacements of, and all additions and appurtenances to, the ;£
Trust Estate ot any portion thereof cther than Equipment, -
hereafter constructed or acquired by the Company, imrediately EE

upon such construction or acquisiticn, and without any furthrer
mortgaging, conveyance or assignment, shall become and be a
part of the Trust Estate and shall be subject to the lien of
this Indenture as fully and completely, and with the saxe
effect, as though now owned by the Ccmpany.
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Section 3.08. Impositions; Compensation to Trustee.
(a) The Company will pay and discharge, or cause to be paid and
discharged, before they become delinquent, all Impositicnsg
before any interest or penalty may be added, and wiil furnish
to the Trustee, upon request, satisfactory proof evidencing
such payment. If any Imposition may legaliy be paid in
installments, the Company shall have the option to pay such
Imposition in instaliments and, with respect to special
assessments, regardless of whether interest shail accrue on the
unpaid balance. The Company will also promptiy discharge, or
cause to ve discharged, any liens, charges or other
encumbranses whatsoever, other than Permitted Encumbrances znd
other than any encumbrances for unpaid taxes based on the net
income or profit of any holder of any Note, which may
heretofore have heen or may hereafter be levied or created on
the Company or che Trust Estate or any portion thereof, any
other property of ‘ne Company or any income therefrcm or the
interest of the Truscees in any thereof.

{b) The Company shall not be required to pay sr
discharge, nor shall the Tiustee pay or discharge, any
Imposition or any lien, chazge or encumbrance referred <o in
Section 3.08 (a) hereof, so izng as the same be the subject of
a Permitted Contest.

{c) The Company will pay ’he compensation to which
the Trustees ace entitled hereunder ‘2ad ali preper
dishursements and expenses incurred by cliem hereunder, ali
taxes assessed against the Trustees as such and not onh account
of their income, or against any funds on deposit with the
Trustee which the Trustees might be required o¢ permitted by
law to deduct from such deposit or payment, anc all statutory
penalties and other payments which the Trustees may be reguired
to pay or make hereunder c¢r by virtue hereof.

Section 3.09. Insurance. (a} The Company wiil
maintain or cause to be maintained with insurets authorized to
do business in the jurisdictions in which the Properties ira
located and which are well rated by any recognized national
rating organization:

(i) fire insurance and insurance with respect to
risks from time to time included under the standard
extended coverage endorsement, including but not limited o
vandalism and malicious mischief, in amounts sufficient to
prevent the Company and any Lessee from becoming
co-insurers of any 10ss but in any event in amounts not
less than 80% of the then Full Insurabie Value of each
Property as determined from time to time (but not less
often than once every three years} by the insurer or

£

R i Al
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insurers or by an expert approved by the Ccmpany (whe may
be DDI's Vice President - Architeczure);

(ii1) comprehensive general public liability insurance
(including coverage for any elevatzors located upen 2ach
Property and any coastruction on cr atout each Property)
against claims for bodily injury, death or preperty damag
occurring cn, in or about any Proper:zy and the adjoining
Streets., sidewalks and passageways, ¢z as 2 result of
cwrnership of facilities located on 2ny Property or as a
result of the use of materials manufactured, processed,
consrructed, or sold, or services rendered, on any
Propatty, in such amounts with respect to each such
Propecty as DDI requires its franchisees to furnish from
time ta time, but in any event not less than general
liabilitv zoverage with respect to each such Property with
a single limpit of $500,000 for bodily injury and pzoperty
damage combired;

(11i) workren’'s compensation insurance coverage of
the full statutory liability of the Company;

(iv) such otherrisurance, in such amounts and
against such risks, as ic customarily maintained by DDI or
its Affiliated Persons with vaspect to other similar
properties owned or leased hy any cf them;

(b) The policies of insurarice reguired to ke
maintained with respect to each Properiv pursuant :o
subparagraphs (i}, (ii), and (iv) of Seccion 3.09(2) hereof
shail name as the insured parties the Company and any Lessee of
the Property, as their respective interest: miy appear, shail
be satisfactory to the Trustees and may be carried under
blanket policies maintained by the Company if such policies
comply with the provisions of this Section 3.09. The policies
of insurance required to be maintained by the Company with
respect to each Property pursuant to Section 3.09(a)(:) hrereof
thall (i) bear a standard first mortgagee endorsesent i favor
of the Trustees with loss payable to the Trustees, (ii) 4nciude
a waiver of all rights of subrogation agzinst the Company, the
Trustees, and any Lessee of the Property, (ili) provide for the
benefit of the Trustees that 30 days' prior written ncrice of
suspension, cancellation, termination, =modification,
non-renewal or lapse or material change of coverage shall be
given and that such insurance shall not be invalidated by any
act or neglect of the Company or any Lessee ar any subseguent
owner of a Property, nor by any foreclosure or other
proceedings or notices thereof relating zo such Property or any
interest therein, nor by any change in the title or ownership
of such Property, nor by occupation of such Property for
purposes more hazardous than are permitted by such policy, and

a2 Oe61VES
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{iv) not contain a provision relieving the insurer thereunder
of iiability for any loss by reason of the existence cf other
policies of insurance covering the Property against the peril
involved, whether collectible or not.

(¢} The Company shall deliver -5 the Trustees
original or duplicate policies or certificates zf <he insurers
evidencing all the insurance which is reguired t¢ be maintained
heceunder by the Company, and, within 10 days prior to the
expiration of any such insurance, other originsl or dupliicate
policies or certificates evidencing the renewal of such
insurance.

(G} ) Neither the Company nor any Lesse2 of any
Property shail obtain or carry separate insurance concurrent :in
form or contrivuting in the event of loss with that reguired by
this Section 3.09 uvnless the Trustees are inciluded therein as
named insured with )oss payable to the Trustees under a first
martgagee endorsement . The Company shall immediately notify
the Trustees whenever any such separate insurance ts taken out,
specifying the insurer ond full particulars as 0 -he gclicies
evidencing the same.

{e) All insurance proceeds received by the Trustees
as first mortgagee of the Prope’ties shall be applied in the
manner set forth in Section 5.01 «f this Indenture.

Section 3.10. Negative Covensnts. Without the prior
consent of the holders of not less thar :6 2/3% in unpaid
principal amount of the Notes, the Company =wili not:

(a) directly or indirectly create,” incur, assume or
suffer to exist any Debt, except (i) the Notes; sud (ii) Debt
£o DDI or any Affiliated Person thereof incurred to finance the
Company's acquisition of the Properties and the construction of
the improvements thereon necessary to enable the Properties to
be used as Donut Shops;

(b) create, assume or suffer to exist any mortguge.
pledge, lien, charge or other encumbrance upon the Trust Est:te
or any portion thereof or interest therein, or upon any income
therefrom, or upon any other real or personal prcperty of the
Company, whether now owned or hereafter acquired, except (i)
Permitted Encumbrances and (ii) as otherwise permitted by this
Indenture;

Gz OHELES

(c) make or permit to remain sutstanding any loan or
advance to, or guarantee or otherwise become contingently
liable with respect to the obligations, stock or dividends of,
or own Or acquire any stock or other securities of, any cther
person, except that the Company may (i) make any advance
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required to be made pursuant to this indenture or “he Note
Purchase Agreement and permit the same 20 remain sutstarding,
(il1) own or acquire any obligations, stcck or sther securities
@hich constitute or are to constitute a portica »f the Trust
Estate, and (iii) permit rents paié by vhe Lessees a7 ~hre
Properties tc te deposited in bank accounts maintzined tv 01
or any of 1ts Aifiliated Persons sc long ss all such
inter-company transacticns are recorded on the hoaks and
records of the Company and DDI or such 2ffiliazed Perscrs :in
accordance with generaily accepted accounting principies,
consistently apelied;

-

/G) merge or consolidate with any other persen o7

issue any shares of its capital stock to any person other than
DDI or any Ar<jiliated Person thereof:

(e) seli, lease, transfer or ctherwise dispose of the

Trust Estate or any portian thereof or interest therein, excegt
as follows:

{i) the Compary may lease or permit any sublease to

be made of any of the ¥zoperties pursuant to a Lease of a
Dunkin’ Donuts Sahop;

(i1} the Company may lease any of the Properties o
DDI or an Aifiliated Person ot DDI for operaticn by such
lessee as a Donut Shop;

() permit the aggregate value nf the Pro

Preperties
subject to the lien of this Indenture {as dertermined in goed
Eaith by the Company)} to be less than 110% of the principal
amount of the outstanding Notes:

(a) directly or indirectly engage in any business or
enter into any transaction other than such business or
transactions as are contemplated by the Note Purchase
Agreement, this Indenture or any instrument inciuded iz <he

Trust Estate and such other business or transactions as. aze
incidental rhereto;

(h) declare or pay any dividends on, or make any
payrments in connection with the purchase, redempticn or
retirement of, ot make any other distribution upon or in
respect of, the shares of the Company, or make any change in
the autherized shares of the Company, or issue any additional
shares of the Company, or directly or indirectly reciassify the
shares of the Company or any portion thereof, except that the
Company may pay dividends to any Affiliated Person of the

Company if such payment would not result in the insolvency of
the Company;

T LA
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(i) issue or permit to be issued zny Notes in any
manner other than in accordance with the provisions af this
Indenture;

(]) take any action or permit any action %o
by others, which would release any person frcm zny of
covenants or obligations under any instrument included
Trust Estate, or which would result in the zmendmen:,
hypothecation, subordination, terminaticn or 3discharge or
impair the validity or effectiveness, of any such instrument,
except as expressly provided herein or therein;

) X) except as permitted by this indenture, use or
permit the Properties to be used for any purpose other than a
Donut Shop;

(1) amend, waive or modify anv term or provision of
any Lease of a Lunkin’ Donuts Shop to which the Company is a
party or permit DDI-or any Affiliated Person of DDI to amend,
waive or modify any <zrm or provision of any Lease of a Dunkin'
Donuts Shop to which DD: or such Affiliated Person is a Party,
except that such Consenc-<hall not be recessary with respect to
any amendment which does nut materially and adversely arcffect
the rights of the Trustees coi the holders of the Notes.

Section 3.11. 3ooks and Racords. (a) The Company
will (1) keep adequate records and Groks of account in
accordance with generally accepted accrunting principies
reflecting all financial transactions ¢f the Company, aad (il
permit the Trustees personally or by tireir aqgents, accountant
and attorneys, to visit or inspect any of the Progerties,
examine the records and books of account and {iscuss the
atfairs, finances and accounts, of the Company. w»ith the
officers of the Company and its independent publi.c acccuntants,
if any, at such reasonable times as may be reascnably reguested
by the Trustee. The Trtustees shail be under no duty <o make
any such visit, inspection or examination unless reqguestzd £o
do so by the Purchaser or by the holders of not less then 25%
in unpaid principal amount of the Notes and furnished wizh
funds for the purpose.

)
s

{b} The Company wiil deliver to the Trustee, prcmptly
after their coriginal distribution, copies of all financial
statements and reports, if any, as it shall send to its
stockholders or file with any federal or state agency or
commission.

(c} The Company will file with the Trustee, and wilil
deliver in duplicate to each holder of not less than 25% in
unpaid principal amount of the Notes (i) within 90 days after
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the end of each fiscal year of the Company, statezents of
income and retained earnings of the Company fcr such fiscal
year and a balance sheet of the Comparny as at the ernd of such
fiscal year, setting forth in each case (excep: the firs:
fiscal year of the Company) in comparative fo:x figures for tre
preceding fiscal year, all in teasonahle derail and scepe znd
cercified by the principal financial officer of the Company,
or, if requested in writing by such a nolder, certified by
independent public accountants of recognized national standing
selected by the Company; (ii) promptly upon receipt thereo?,
copies of all detailed reports, if any, submitted o the
Company by accountants in connection with each annual or
interim ¢utit of the books of the Company made by such
accountante,-and (iii) with reasonablie promgtness, such other
data and information as such holder or the Trustee may
reasonably request. Together with each delivery of financial
statements requic<ed by clause (i) above, the Company will
deliver to the Trustee and such holder a3 certiiicaze s:igned by
rhe President or a Vice President and by the Treasurer or an
Assistant Treasurer oc¢ the Company, stating, as to each sicrer
thereof, that (1) a review of the activities of the Company
during such year and to the date of such certificate znd of
performance under the Note Purrzhase Agreement and this
Indenture has been made under nis supervision, and (2) to -he
best of his knowl!edge, based on such review, the Company has
tulfilled all its obligations undes the Note Purchase Agreement
and this Indenture throughout such-vear and to the date of such
certificate, or, if there has been a default in the fulfillment
of any such obligation, specifying each such default Known to
him and the nature and status thereof.

Section 3.12, Advances by Trustee. / 1f the Company
shall fail to perform or fail to cause t¢ he perfarmed any of
the covenants contained in Sections 3.03, 3.08(a). 3.08(c),
3.09, 3.13, 3.14, 3.16 or 8.01(0) hereof within iive days after
notice specifying such failure shall have Deen givea ta the
Company, the Trustee may make advances tc perform the sime on
its behalf {which advances shall be made by the Trustee ;[
requested so to do by the Purchaser or by the holders of oot
less than 25% in unpaid principal amount of the Notes 3nd iZ
furnished with funds for the purpese), and all sums so advaiced
shall be a lien upon the Trust Estate and shall be secured
hereby prior to the Notes; aand the Company will repay on dermard
all sums so advanced on its behalf with interest atc the rate of
10.45% per annum (or the highest rate permitted by law if less)
from the date of the advance.

Section 3.13. Maintenance and Repairs. The Company
will keep, or will cause to be kept, each Property in good
order and condition (except for ordinary wear and tear and
condemnation or casualty resulting in a partial prepayment of
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the Notes or a substitution of a new Property for the Pra e
subject to such condemnation or casual:y uynder Secticn S.
hereof) and will make or cause %o be made all structura:
nonstructural, otdinary and ex:rao'diqa:y. fcreseen cr
unforeseen repairs, wals and shzll :szke
such other acticn as nay be necessar y Qr app: eorlate £o Keeg
and maintain each Prcperty in good order and conditicn (SuD_EC:
to the foregoing exception) and to Xeep zny manufacsurer's
warranties or undertakings in effect.

Section 3.14. Jtility Services. The Company wiil pay
or cause to be paid 2ll charges which it is cbligated =o pay
for all public and private utility services at any tize
rendered to o1 in connection with the Trust Estate 2r sny part
thereof, and will do all other things it is legally chiigatesd
to do to maintain- and continue such utility services as shall
be necessary for the operation of the Trust Estate.

Section 3.13.7 No Credit or Deduction. The Company
shall not be entitied t¢ any credit against the principal of,
or premium, if any, or iatzrest on the Notes, or any other sums
pavabie under the terms thgrenf or herecf, by reaszn o7 the
payment of any tax on the Trvusc Estate or any part thereosf or
of any other - -sition and shall-not apply for or claiz any
deduction from .:.e taxable value oi the Trust E€state ¢r any
part thereof by ceason of this Inderture if such deduction
shall adversely affect this Indenture or the Notes.

Section 3.16. Taxation of Morctcages. 1If a: any tirze
any state in which the Properties are lucatsd shall derermine
that the taxes, 1:ties, 1mposts, assesszents and charges and
all other expens.s paid and arising cut of or tncident to the
issuance of the Notes and the preparation, execucion ang
delivery of this Indenture, are insufficient or chat the
documentary stamps affixed to this Indenture are insufficient,
and that additional taxes, duties, imposts, assessments and
charges should be paid or that additional stamps shou.d Ha
atfixed, or if at any time any state in which the Propernizs
are located or any other jurisdiction shall determine that! ary
other tax or charge, however described, shalil be izposed upcn
the Company or the Trustees on account of the existence,
filing, recording or enforcement of this Indenture or any
financing statement executed and delivered in connection
herewith, then the Company shall cause the same to be paid cor
affixed, as the case may be, and shall cause to be paid zany
interest or penalties imposed in conmection with such
determination.

Section 3.17. Other Contracts. The Company will nct
enter into any contracts, leases, indentures or other
agreements except in the ordinary course of the construction,
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acquisition, ownership, operation ané maintenance of the
Properties and the administration of the affairs of the Cempany.

Section 3.18. Pensisn Plans. The Company will no:x
create or maintain an “employee Tenefi: plan” &s such terx is

defined in the Employee Retirermenz Inccome Security act of 1374,
as amended.

Section 31.13. Hazardous Material. The Ceompzny will
not release or cermit the relezse, and will not create or
permit the threat of release, of any materials or substances
that acle prohibited or regulated by federal, state or local
laws or Ynat are known t0 pose a2 nazard to the environment or
human healtn from, into or onto the Properties, except such
substances ac _nave been disciosed in writing to the Trustees
and are used ‘1i-the crdinacty operaticn of the Premises.

Section z.2Q0. Other Affirzative Covenants. (a) The
Company will observe and perform ail provisions te be observed
or pertormed by it centained in the Noze Purchase Agreen

te F —ent and
in each instrument includad in the Trust Estate, in accordance

with the terms thereof and within the zime permitted thereby,
and will maintain, or caus¢ :c be maintained, the wvalidity and
effectiveness of each such i strument and any assignment
thereof or of rights with respect, thereto to the Trustees.

(b) The Company will give nozice to the Trustees of
any Default by any person under thiz indenture or under any
instrument included in the Trust Estale promptly afrer the
Compary obtains knowledge of the same.

(c) The Company will, at its expcnse but subject =2
the direction and control of the Trustee, talke such action, ar
upon the Trustee's request furnish the Truszee y'th funds
sufficient to enable the Trustees to take such action at the
Company's expense, as the Trustee may deem necessSsiy 2F
advisable for enforcing payment Dy 2any and all persons of any
moneys payable under or pursuant to this Indenture, ths Trust
Estate or any instrument included therein.

ARTICLE IV

RECEIPT OF MONEYS; ALTERATIONS
AND ADDITIONS; CONDEMNATION

Section 4.01. Receipt of Moneys by Trustee. The
Trustee shall receive and collect direccly and without the
intervention or assistance of any fisca2! agent or other
intermediary all moneys referred to in Article V hereof and ail
other moneys and property paid or payvable to or received or
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receivable by the Trustees under or pursuant to the provisions
of or otherwise in respect of any instrument or other property
inciuded in the Trust Estate or under 2r pursuant to :the
provisions Of this Indenture; and the Trustees may demand and
enforce payment thereof, and may take such other acticn as the
Trustee shall deem necessary or adviszble in connection
therewith. All such moneys received by the Trustees shall be
held by the Trustee as part of the Trust Estate and applied as
provided in this indenture.

Section 4.02. Alterations and Additions. £ there is
no continuing Event of Default, the Company or any tenan: may
make additions or improvements to or alterations of any
Property inciuding the constructicon of ~dditional Improverments
and New Bulicings. All maintenance and repair, and each such
addition, improvement or alteration (i) must not individually
or in the aggr“gite, lessen the Fair Market Value of the
Property upon «huich constructed or adversely affect such
Property’'s usefulneas in the Company's business, (il) shail be
completed expeditiousiy in a good and workmanlike manner., and
in compliance with all Lejal Requirements and all Insurance
Requirements, and (iii) -shall become part of the Property upon
which constructed and subjelt to this indenture. If the
Company shall construct Adoirinnal Improvemen:ts or New
Buildings, the Company and the Tcustees shall have the
additional rights and obligations specified in Exhibit J to the
Note Purchase Agreement.

Section 4.03. Condemnation. - f2) If any Proceedings
or negotiations are instituted which do or may result in a
Taking of all or a part of any Property, the Company,
immediately upon obtaining knowledge of such Zroceedings or
negotiations, shall so notify the Trustee. ‘Trne Trustee shall
be entitled at the Company's expense to participite in any
negotiations or Proceedings in connection with any Taking and
the Ccmpany will prompily deiiver ot cause to be deiivered to
the Trustees all instruments reascnably requested by the
Trustee to permit such participation. The Trustee shail be
under no obligation to questicn the amount of the award er
compensation and may accept the same. [n za2ny such negotiatisrs
ar Proceedings the Trustee may be represented by counsel
satisfactory to the Trustee and not reasonably unacceptabie =3
the Company.

YY

(b} The Company hereby Grants to the Trustees any
award or payment on account of any Taking which is payable to
the Company. All amounts paid pursuant to an agreement with a
condemning authority shall be deemed to constitute an award on
account of such Taking.

{c} All such awards and payments received by the
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Trustees shall be applied as provided in Section 5.01 of this
Indenture. The Company hereby agrees that this Indenture shaii
control its rights to all such awards and pazyments, and any
contrary provision of any present or future law is herekty
waived.

ARTICLE V

APPLICATION OF PROCEEDS AND
RELEASE OF PROPERTY

Section 5.0l. Application of Proceeds and Release of
2roperty (o case of Condemnation or Casualty. (a) The Copany
will, after znv damage to or destruction or Taking of a
Property pronolly commence and complete Res-orazticn of such
Property regardless of the availability or sufficiency of any
Net Award, unless-the Company is excused from effecting such
Restoration by Section.5.01(b) below. Upcn receipt by the
Trustees of satisfactory evidence of the completicn of
Restoration and if there is no continuing Event cf Default,
the Trustees will pay any such Net Award to the Cempany.

{b) The Company may clect not to effect such
Restoration if it so notifies the Trustees in writing within 50
days after (1) the Taking of the Company's entire interest in a
Property, or (ii) any damage to, or destruction or Taking of, a
Property which at the time of such astace snall have been
determined in good faith by the Board of Directors of the
Company to have rendered the Property ursuizable for
restoration for continued use in the Comparny's busiress
aperations, which use, whether direct or indicect, has been, or
will within 90 days thereafter be, discontinu2éd by the Company
and its Affiliated Persons in the ordinary cours~ of business
for a period of at least three years after such
discantinuance. Such notice shall be accompanied &y »
certificate of the Company signed by its President, dny Vice
President or its Treasurer stating that the requirements Gf
this Section 5.01(b) have been met and that the Company io-lieu
of such Restoration has elected on a specified date cccurring
not less than 90 days or more than 150 days after the date of
delivery of such notice either (i) to substitute 2 new property
for the Property subject to such casualty or Taking in
accordance with the provisions of Secticn 5.05 hereof, or (ii)
tc prepay without premium the Allocable Portiosn of the Notes
attributable to such Property together with accrued and unpaid
interest thereon. On such specified date, the Trustees shali
telease the Property subject to such casualty or Takiag from
the lien of this Indenture and shall pay over or assign to the
Company all of the Trustees' rights to receive any Net Award
against (A) receipt of such prepayment, or (B) the delivery of

G OR6t i
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d supplement to this Indenture and the other dccuzents reguired
by Section 5.25 hereof to be delivered with respect to the
substituted property.

Section 5.02. Release of Progerty for Urecsnemic
Use. 1If at any time the Board of Directors af -re Cempany has
determined in good fzith that a Progerty is no longer suitable
or economical far use in the Company’s busirness, the Coxpany
shall immediately give the Trustees notice of such fact and
whether the Comgany elects to prepay without cremium the
Allgcable Portion of the Notes attributabie w0 such Property on
a specitied date occurring no:z less than 99 days after ~ke Zaze
on which the Trustees shall have received such rnotice ar
whether tlie Company will on such specified cda-e substiture a
new property )in accordance with the provisions of Sec-ion $.95
hereof for such Property. Such notice shall be accorpanied by 2
certificate ot the Company, signed by its Presiden:, any Vice
President or its Treasurer, stating that ali conditions to such
prepayment or substitution have been met and zhat zhe use,
whether direct or indirect, of the Property has been, or will
be, discontinued on or sefore such specified date and that,
after such specified date, the Company and its Affiliated
Persons will discontinue tPe use of the Property in the
ordinary course of business for a period of at least three
years. On such specified date, the Trustees shall release the
Property from the lien of this Tngenture against (A) receipt of
such prepayment, or (3) the delivery of a supplement to this
Indenture and the other documents renvired by Sectison 5.04
hereof to be delivered with respect (o the substituted progervy.

Section 5.03. Release of Property Beciuse of Hazardcus
Conditions. 1If at any time the Board of Direstors of the
Company has determined that there exist at any Proper:y,
conditions which pose a hazard to the environmear or *o hurman
health, the Company shall immediately give the tTiusStees norice
of such fact and whether the Company elects to preoay the
Allocable Portion of the Notes attributable to such froperty on
a specified date occurring not less than 90 days or meie than
150 days after the date on which the Trustees shall have
received such notice or whether the Company wiil on such
specified date substitute a new property or properties in
accordance with the provisions of Section 5.05 hereof for such
Property. Such notice shall be accompanied by a certificate of
the Company, signed by its President, any Vice President or i-g
Treasurer, stating that all conditicns to such prepayment or
substitution have been met and that the use, whether direct or
indirect, of the Property has been, or will be, discontinued on
or before such specified date and that, after such specified
date, the Company and its Affiliated Persons will cease all
operations at the Property for a period ending at least six
moanths after the problem giving rise to such substitution has
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been permanently cured. On such specified date, the Trus-ees
shall release the Property from the lien of this irden-ure
against (A) receipt of such prepayzent and the applicadle Make
Whole Amount or (B) the delivery of 2 supplerment %5 thi

Indenture and the other documents reguired 2y Sec=isn 5.0%
hereof to be delivered with resgect 2 the subszizuted grapersy
section 5.04. Temporarily Vaczted Frocerties. IF a-
any time more than ten (10) percent of the =2t3l number 37
Properties subject to -he lien cf this Indenture sre
Temporarily Vacated Properties, the Ccmpany shall immediately
give the Trustees notice of such fact and whether the Ccmpany
elects tn prepay the Allocable Porticn zf the Notes
attributable to such excess number =f{ Terporarily Vaca-ed
Properties or._a specified date ctccurring not less zhan $0 days
or more than 199 days after the daze 2n whick <he Trus-ees
shall have receivad such notice or whether the Company will ¢n
such specified d:te substituze & new prcperty in acccriance
with the provisions ¢f Secticn 5.05 heresf Icr eazcn ¢f such
excess number of Tempcrarily Vacated Przperties. Such rnotice
shall be accompanied by a certificate of vhe Company signed by
President, any Vice President or Treasurer stzt:ing that al:
conditions to Such prepaywnns 6r substituzion nave been me-.
On such specified date, the Z:ustees sha.l release from the
lien of this iIndenture so many ~{ such Temporarily Vacated

Properties as shall be requirec to reduce the :cta! nuzhber =f
Temporarily Vacated Properties tc _less thzn ten (id) percent f
the tctal number of Progerties then s:tject to the lien 9f =his
Indenture, against (A) receipt cf such jrepayrent angd -te
applicable Make Whole Amount or (B) zhe delitvery of a
supplement to this Indenture and the cther dncutents re
by Section 5.05 hereof to te delivered with rescect o
substituted property.

cuired
4

u
he

Section 5.05. Substitution cf New Property. The
Company shail have the right to subjec: a new property 3. and
have any Property released from, the lien of this Infenture,
provided that (i) the Company shall have given the Trusiees a:

least 90 days prior written notice of its iatention to ¢xercise ~~
its right of replacement under this Section 5.05, (ii) zrn_sn fi
date of such release the Company delivers to the Trustees ¢ -
supplement to this Indenture subjecting a new property td the N
lien of this Indenture, which new property on such date I
v satisfies the following requirements: %1
:.;

{A) Such new property shall be unencumbered bty
any Lien other than Permitted Encumbrances and shall be
suitable for use as a Donut Shep;

(B) The Book Value of such new Property as
determined not more than 60 days tefore the specified date
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on which substitution pursuant to this Secticn 5.05 shall

be effected, or the Appraised Value as of such date shall

not be less than the greater of (i) the Book Value of the

Property, as determined not more than 60 days before such

specified date, or (ii) the Allccable Portisn of the Notes
attributable to such Property;

(C) The remaining useful life of the new Property
shall be at least equal to the remaining useful life of the
Property;

(0) The Trustee shali receilve from the Company
substuantially the same mortgage title insurance, documents,
certif:cates and opinions with resgect to such new Property
as the Trustee received in connection with the Company's
acquisition =f the Property, and the execution and deiivery
of the Supplemrnt subjecting the new Property ts the lien
of this Indenture and all of the documents and proceedings
in connection therewith shall be reascnably satisfactory to
the Trustee. The Company shall pay all costs, charges and
expenses in any way reiated to or incurred in connection
with the subjection of fuch new property to the iien of
this Indenture, including sttorneys’ fees and expenses,
recording fees, the costs’ of aporaisals, premiums covering
title insurance, and all appiicable transfer and other
taxes which may be incurred or imposed by reason of such
transaction.

Upon satisfaction of the above rejuiiements, the Trustees
shall release the Property from the lien <{ this Indenture and
transfer any Net Award to the Company in aciovdance with
Section 5.01 hereof.

Section 5.06. Waiver and Consent. The “rystees
shall, upon the reguest of the Company, execute and deliver a
Mortgagee's Waiver and Consent with respect to the Squioment at
any Praperty in the form attached to the Note Purchas(
Agreement as Exhibit H ot in such other form as shall ke
furnished by the Company, if accompanied by an opinion oi
counsel satisfactory to the Trustee to the effect tha%t suca
alternative form of waiver is not materially different {rox
that provided in such Exhibit.

Section 5.07. Removal of Tracde Fixtures. The Company
or any tenant under a Lease of a Dunkin’ Donuts Shop may
install or place or reinstall or repliace Equipment and any
other trade fixtures and machinery ucon any Property and, if
there is no continuing Event of Default, or as permitted by a
Mcrtgagee's Waiver and Consent referred %o in Section 5.06
hereof, may remove the same from such Property, provided that
the Company shall repair all damage caused by such remcval.
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Section 5.08. Proceeds from Mortgage Title Insurance.
AnY moneys received by the Trustee as payrment £or any loss
under any Mortgage Title Policy shall be held by the Trustee as
vpart of the Trust Estate until they shazll have received
satisfactory evidence of the cure of the Zefect giving cise £2a
the loss at which time, if there is no continuing Event of
Default, the Trustee will pay such moneys to the Company. The
Company may elect not to effect such cure if it agtifies the
Trustees in writing within 60 days after the Trustee has
received payment of a loss under a Mortgage Title Policy that
the Boztd of Directors of the Company has determined in good
faith thaC such cure cannot be effected on an econcmically
reasonablz 2asis and that the defect giving rise to tre inss
has rendersd the Property unsuitable for continued use in the
Company's business operations, which use, whether direct cr
indirect, has Ueupn, or will within 90 days thereafter be,
dis-ontinued by the Company and its Affiliated Persons in the
ordinary course of Dusiness for a period of at least three
years after such discontinuance. Such notice shall be
accompanied by a certificcte of the Company signed by its
President, any Vice President or its Treasurer stating that the
r: :uirements of this Sectica 5.08 have been met and that the
Company in lieu of such cure nss elected on a specified date
occurring not less than 90 days o: more than 150 days after the
date of delivery of such notice either (i) %o substitute a new
property for the Property subject to such loss in accordance
with the provisions of Section 5.05 liereof, or (ii) to prepay
without premium the Allocable Portion 0f the Notes attributable
to such Property together with accrued 2rd unpaid interest
thereon. On such specified date, the Trusiees shall release
the property subject to such loss from the lizn of this
I- lenture and shall pay over to the Cempany a:l moneys held by
t Trustee in respect of such loss agairst (A) receipt of such
prepayment, or (B) the delivery of a supplement .0 this
Indenture and the other documents regquired by Sectioa 5.0S
hereof to be delivered with respect to the substituted

or

property. ¥,
Section 5.09. Other Moneys. If no Default ¢r Zeent 33
of Default hereunder has occurred and is continuing, any moneys va
t:.eived by the Trustee under or pursuant to the provisions of f;
or otherwise in respect of any instrument or other praperty =
included in the Trust Estate or under or pursuant to the e
provisions of this Indenture and which are not expressly el

required by any other provision of this Indenture to be applied
to any purpose or purposes, shall be neld by the Trustee in the
Trust Estate and shall be applied to the purpose or purposes
for which such wmoneys were paid.

- 38 -




A P L SN AR e I e T

UNOFFICIAL COPY

ARTICLE VI
PREPAYMENT OF NOTES

Section 6.01. Method of Prepayment. XNo prepzyzent of
any Notes may be made except to the extent znd :a the manner
expressly permitted or required by Section 5.31, 5.02Z, 5.903,
5.04 or 5.08 hereof or this Article VI. Any prepayzent of
Notes shall be in addition to any principal ¢f, prezium, :f
any, or interest on the Notes specified to be due and rayatile

on the date Zixed for such prepayment.

arction 6.02. Mandatory and Opticnal Prepavzen: of
9.45% Notes,

(a) “ir.addition to paying the entire outstanding
principal amcunt énd the interest due of the 3.45% Notes on the
maturity thereof, on November 1, 12%2 and on each Novexber 1,
thereafter until th2 3.45% Notes have been paid in full, the
Company will prepay witbout premium $2,857,:143 principal amount
of the 9.45% Notes or suck lesser principal amount &s then
remains unpaid. No partial prepayment of the 5.45% Notes
gursuant to any provisions of this Indenture shall release the
Company from the obligation %v make the reguired prepayments
provided for in this Section 6.£2(2); any such partial
prepayment shall be applied to the payment of instaliments of
principal in inverse order of maturzicy.

(b) At any time or from time %o time., the Corspzny
may, at 1ts option, upon notice as provided in Seckion £.02,
prepay all or any part (an integral multiple »f $1,000 and 2
minimum of $100,000 or such lesser amount as shall be the then
outstanding principal amount of the 9.45% Not2s) of the
principal amount of the 9.45% Notes upon the conciurrenr payment
of an amount equai to the Make Whole Amount.

Section 6.03. Notice of Prepayment to Note Hclders,
In the case of any prepayment of Notes, other than the rewvires
prepayments provided for in Section €.02{(a), notice thereo?

shall be sent by the Trustee to the holders of the Notes to e EE
prepaid at least 20 days prior to the date fixed for -
prepayment. %g
Each such notice shall specify the date fixed for <
prepayment, designate the respective principal amournts so t¢o e t§
prepaid on the respective Notes to be prepaid, specify the -

applicable Make Whole Amount thereon, if any. and specify the
amounts of the accrued interest to be paid on the respective
Notes to be prepaid. Each prepayment under Section 6.02(b)
shall be accompanied by a certificate of the Company signed by
its President, any Vice President or its Treasurer setting
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forth the amount of the applicable Make Whole Azount, if any,
and demonstrating in reasonable detail the caiculation thereof.

Except as herein otherwise expressly provi in the
event of any partial prepayment of Notes, the
principal amount so to te prepaid shall be pr>
Trustee among the Notes to be prepaid in propor
aggregate unpaid principal amount of Noctes to be t
registered in the name of each holder of any such Nctes,
nearly as may De practicable, and the Trustee shali designaze
Notes or portions thereof registered in the nzme 9f each such
holder arnd s¢o to be prepaid.

irrarest on any Note, or portion theresf, designated
for prepaywent shall cease upon the date fixed for prepaycment
uniess default sball be made in the payment to the Trustee of
the amount payakln upon the prepayment thereo?f.

Section 5,14, Maturity; Surrender, e*c. In the case
of each prepayment, tne grincipal amcunt of each Note to hbe
prepaid shall mature and become due and payable on the dacze
fixed for such prepayment together with interesc on such
principal amount accrued to _svch date, and in +“he case ¢
prepayment under Section 6.0Z(D), the applicable Mzke Whoi
Amount, if any. Any Note prepa’d in fuil shall be surrendered
at the Corporate Trust Cffice and Cencelled and shail not be
reissued, and no Note shall be issued in lieu of any prepazid
principal amount of any Note.

3
e
2

Section §.05. Deposit of Mcnevs wish Trustee. On the
day prior to any date fixed for prepayment of Netes pursuant =2
this Indenture, the moneys required therefor shall be deposited
Wwitn the Trustee by or on behalf of the Company. and such
moneys shall be applied by the Trustee to the preceynent of
Hotes pursuant to the applicable provisions of this' Iacdenture.

Section 6.06. Purchase of Notes. The Compaay will
not, and will not permit any Aff:liate of the Compzany :a.
directly or indirectly, purchase or otherwise acquire any &:
the outstanding Notes except (a) by way of payment or
prepayment in accordance with the provisions of the Notes and
this Indenture or (b) pursuant to an offer made pro rata and c¢n
the same terms to each holder of the Notes at the tize
outstanding.

Section 6.07. Payment on Non-Business Days. If any
amount hereunder or under the Notes shall become due on a
non-business day, such payment shall be due on the next
succeeding business day.
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ARTICLE VIi
EVENTS OF DETAULT AND REMEDIES

Section 7.01. Events of Default. Any of the
following occurrences or acts shall constitute an Event of
Default under this Indenture:

{a) if default shall be made in the payment of (i)
any interest on any Note when and as zhe same shall becorme due
and payahle, and such default shall have continued for a periosd
of five business days, or (il) any payment c¢f the principal af
(or premium. if any, on) any Note, when and as the same shai:
become due ~nrd payable, whether at maturity or by accelerazion

or as part Cf any pregayment or otherwise, in each case as in
such Note and'tais Indenture provided; or

(b) 1E_ 4y representation or warranty of the Ceopany
or DDI set forth in/ this Indenture, the Guaranty or the Note
Purchaese Agreement, 07 any representation or warranty of such
persan set forth in any certificate, statement, or other
instrument delivered pursvant to, or in conrection with the
entering into of, this Ingenture, the Guaranty, the Note
Purchase Agreement or any insirument included in the Trust
Estate, shall prove to be incorczet or misieading in any
material respgect as of the time when the saxse shail have been
made; or

(c) 1if default shall be made o rhe Company in the
performance of any provision of the firs’. or third sentence of
Section 3.08(a)., subparagraphs {i) and (ii) of Section 3.05(2),

Section 3.09{(b). Section 3.19, the last clause pf Section
3.20(a)}, Section 3.20(b}, Section 5.02, or Sectlon £.03; or

(d) 1if default shall be made in the perf{ormance cf
any other prevision of the Notes or this Indentursivo te
performed by the Company, and such failure to perform shtall
have conkinued for a period of 15 days 2fter the Cozpany s
teceipt of written notice of such defauit, provided that ;¢ and
sc¢ lorng as the Company is proceeding with due diligenhce tg cure

such failure, such period shall be extended for such additicnci EE
ceriod as 1s required to permit the Coxpany, proceeding with w
due diligence, to cure such default, but in no event shail such &
additional period exceed 90 days; or X
'
(e) if by order of a cour: or agency of competent ?:
jurisdiction, a custodian, a receiver, trustee or ligquidater et

{or other similar official) of the Company or DDI. or of al:i or
substantially all of their respective businesses or assets, or
of the Trust Estate or any pocrtion thereof shall he appointed
in any Proceeding by any federal or state officer or agency,
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and such order shall not be vacated cr set a
within 30 days after the entry therecf, or i
ODI shall consent to such appointment; or

th N

ide ©

(€} 1if the Company or DDI shall {i
bankruptcy or for reorganization or fgr an 2
to the Bankrupzcy Code or any simiiar feders £
or hereafter in effect, or shall commic any a
or in contemplation ¢f iasolvency as defined : s
or shall be adjudicated a bankrupt or become o7 te de
insolverkt, or shall make an assignment for the kenefit 2f i-s
creditoce, or shall admit in writing izs inability =2 pay delb:s
generally 2s they become due, or shall be dissclved or shail
suspend pevir2nt of its obligations., ¢r shail tzke any corporate
action in lurhherance of any of the foregoing:; or if a petizion
ot an answer :shill be filed proposing the acdjudicazizn 2% the
Company as a barkrupt or its reorganization under the
Bankruptcy Ccde ¢c¢ any similar federai or state l&w, now sor
nereafter in effect| and (1) the Comgany shzll consent to the
filing thereof, or (2) su<h petition or answer sha2:l be
appraved by a court of Tonpetent jurisdiction a2nd the order
approving the same shali qot be vacated or set aside or stayed
within 60 days after the entry therecf; or

(g) 1if the estate or ‘nt2restc of the Company in any
of the Properties shall be levied upcn or attacned in any
Proceeding and such process shall wec be vacated or Zischarged
within 80 days after such levy or atizachment; or

(h) if fipal judgment or judgmznts for the payrmenz of
money aggregating in excess of $250,000 no!. covered by
insurance is or are outstanding againstc the Company or DDI, and
any one of such judgments has been gutstanding for more <han &0
days from the date of its entry and has not been 2ischarged in
full or stayed; or

(i) 1if any event should occur which renders thre
Guaranty unenforceable or if DDT shail default in the
performance of any of its duties or cbligations under the
Guaranty, including, without limitation, its chligation to
furnish financial and business informacion %0 the Trustees and
the holders of the Notes in accordance with paragraph 10 cf the
Guaranty; or

(3j) 1if the Company or DD{ sha2ll fail to make any
payment on any Debt as and when the same shall become due and
payable whether at maturity, by declaration or >therwise, and
such failure shall have continued for more than any applicable
period of grace; and
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(k) 1if the Company shall cease w0 be 2 whally-owned
subsidiary of ODI and its successors and assigns.

Secticn 7.02. Remedies. (a3) 1f sn Event of Jefauits
hereunder shall have occurred and be contiruing, “he Trustee
may, and upen the reguest of the holders 27 nct Less <han 29%
in unpaid principal amount of the Nctes shall, by nctice t5 =he
Company, declare (i) the entire unpaid principal amount cf the
Notes (if not then due and payable), (ii) 211 interest zccrued
and unpaid thereon, (iii) to the extent not prohibited by law.
the Make Whole Amcunt, and (iv) all otker suns reguired to ke
paid by tre Company pursuant to this Indenture, 7o be forthwiszs
due and paoyaple, and upen any such declaration, the amscunts
referred o in clauses (i) through (iv) of this Secticn 7.92(2)
shall becomz 2nd be forthwith due and payable, subject,
however, to the nrovisions of Secticn 7.08 hereof.

{b) If_»n tvent of Default nhereunder shall have
occurred and be contituing, the Trustees, with 9r without
entry, personally or hky their agents or attorneys, =—ay, and
ugon the request of the holders of a majority in unpaid
principal amount of the ncces shall (subject 0 the limitation
stated in Section 7.12 herent) 2nd subject to the proviso
contained in the first sentencc of Section 7.14 hereof), do one
or more of the following:

(i) sell, to the eatsrt not prohibized by law,
all and singular the Trust Estale and alil estate, righ=,
title, interest, claim and demand ronirein, and right of
redemption thereof, at one or moce public or private sales,
as an entirety or otherwise, and at sucit time and place 2n3
upcn such terms as the Trustee may fix ancd specify in the
notice of sale to be given to the Company/ or as may be
required oy law; or

(1i) 1institute Proceedings for the co-piece cor
partial foreclosure of this Indenzure under the provisions
of the laws of the jurisdiction or jurisdictions 1iu which
the Trust Estate or any portion thereof is located, o7 any
other applicable provision of law; cr

(I.

{iii) take any action which is appropriate to %

enforce the rights and remedies of the holders of the No%es &)
and the Trustees under any instrument included in the Trust XL
Estate, to the extent not prohibited thereby or by iaw; or -
O
(iv) take all steps to protect and enforce the -

rights and remedies of the holders of the Notes and the
Trustees whether by Proceedings (for the specific
performance of any provision of the Notes or this
Indenture, or in aid of the exercise of any right or remedy
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herein granted, or for any foreclosure hereunder, ar for
the enforcement of any other appropriate legz. or egui-able
remedy) or otherwise as the Trustee, being aévised by
counsel, shall deem most effectual 2o protect and eafsrce
the same.

™
LAY

'
| 9]
b |

i
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{c) Subject to the limitation stat
nereof, if an Event ¢f Default hereuncder sha
and be cortinuing and if pursuant to the provisicn
applicable law the Trustees shall be empowered =2 dc
Trustees persenally, or by their agents or attorreys.
upon tne request of the holders of a maiority in unpaid
principai amount of che Notes shali, enter into and :pon all ¢r
any part of ‘the Property, and may exciude the Conpan nd It
agents and aitorneys therefrom; and, 2t the expense ,: =k
Trust Estate,-tii2 Trustees may use, operate, manage and con!
such Property and ceonduct the business therecf, either
personally or by their agents or attorneys, may maintain and
restore such Propercy and may insure z2rd reinsure -he sate, as
may seem to them to be zdvisable, and may make ail necessary ot
proper repairs, renewals and replacerents, and use?
alterations, additions, Letterments and improvements theresn
and thereon as to them may szam advisable; and in every such
case the Trustees shall have :he right toc manage and cperate
such Property and to carry on t))e business therecf and exercise
all rights and oowers of the Company with respect thereto in
the name of the Company or otherwisz 3s the Trustee shall deer
best; and the Trustees shall he enticied to coliecs 3nd receive
all earnings, revenues, rents, issues, profits ard income of
such Property, and after deducting “he caipenses of conducting
the business thereof and of all maintenanc?, 'reps:rs, rerewals,
replacements, alterations, additions, hettei~ents and
irprovements and for taxes, assessments, insutence and pr
other proper charges upon such Property or any pécs ther
well as reasonable compensation for the services af .e
Trustees and for all attorneys, agents and other pers b
them properly engaged and employed, the Trustee shail aupl
moneys arising as aforesaid as follows:

-y
{2
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{l1) 1in case an Event 0f Default hereunder o7
character described in Section 7.01(a) hereof shall not
have occurred, first, to the payzent of principal of,
premium, if any, and interest on the Notes when and as the
same shall become payable and, seccad, to the payment of
any other sums required to be paid by the Company under
this Indenture; or

(2) 1n case an Event of Default hereunder 57 the
character described in Secticn 7.01(a) hereof shall have
occurred, whether at maturity, on acceieraticn, or
otherwise, in the order of priorities and amounts set forth
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in Section 7.03(e).

Section 7.03 Sale of Trust Estate; Apclication of
Proceeds. (&) Any sale of the Trust Estate or any portions
thereof shall be hereinafter referred to &s a sale made under
or by virtue of this Article VII, whether made under the power
cf sale granted herein or under or by virtue of Proceedings or
of a judgment or decree of foreclosure and sale. The Trustees
may conduct any number of sales under or by virtue of this
Articie VII from time to time. The power of sale hereunder
shall nnt be exhausted by any one or rore such sales as to any
portien of the Trust Estate remaining unsoid, but shail
continueunimpaired until all of the Trust Estate shall have
been sold cr the Notes and all indebtedness of the Company
hereunder :¢hitl have been paid in full. To the extent not
prohibited by iaw, the Trustees may postpone any sale by public
announcement at. che time and place of such szle, and from time
to time thereaftei may further postpone such siale by pubiic
announcement made ¢¢ the time and piace of sale fixed by the
preceding postponemerc.

(b) Upon the ccapletion of any sale or sales macde by
the Trustees under or by viriue of this Article YII, th
Trustees shall execute and dciiver to the accepted purchaser or
purchasers an appropriate instruicont or instruments which shaii
effectively transfer all of the Trustees' estate, right, title,
interest, claim and demand in and to the Trust Estate or
portions thereof so sold. The Trustces are hereby irrevocably
appointed the attorneys-in-fact of the GCompany, in its name and
stead or in the names of the Trustees, ‘to-make all appropriate
transfers and deliveries of the Trust Estate or any portions
thereof so sold and, for that purpose, the Trustees may execute
all appropriate instruments of transfer, and i3y substitute cne
or more persons with like power, the Company heteby ratifying
and confirming all that said attorney or attorneys or such
substitute or substitutes shall lawfully do by virtie hereof.
Nevertheless, the Company, if so reguested by the Trustees,
shall ratify and confirm, or cause to be ratified or cuniicmed,
any such sale or sales by executing and deiivering, or by
causing to be executed and delivered to the Trustees or t¢ s:ch
purchaser or purchasers all such insctruments as may be
advisable, in the judgment of the Trustees, for the purpose,
and as may be designated in such request. Any sale or sales
made under or by virtue of this Article ViI, to the exten: not
ptohibited by law, shall operate to dives:t 311 the estate,
right, title, interest, claim and demand whatscever, whether arn
law or in equity, of the Company in, to and under the Trust
Estate or any portions therecf so sold, and shall be a
perpetual bar both at law and in egquity against the Company and
its successors and assigns, and against any and all persons
claiming or who may claim the same, or any par: thereof from,
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through or under the Company or its sSuCcessscrs or assigns.

(c) The receipt of the Trus:zee for zhe purc
paid as a result of any such sale shall te 3 suificie
discharge therefor o any purchaser of =he Trus:t Ssta-
portion thereof sold as aforesaid; and nc such purchaser ¢
representatives, grantees or assigns, 3aiter paying such
purcnase money and receiving such receipt, shail be bound
see to the application of such purchase zZoney ugon or for
trust or purpose of this Indenture, or shal! be answerabdie in
any manner whatsoever for any loss, misapplicaticn or
non-application 0f any such purchase money or any par- -
nor shall 2ay such purchaser be bound to inquire as to &t
authorization, necessity, expediency or regularity of any
sale.

{d) iIn'the event of any sale made under or by wvirtue
of this Article ViI the entire unpaid principai of the Motes
{if not then due and pryable), all interest accrued and unpaid
thereon and all other svac required to be paid by the Company
pursuant to this Indenture. shall, anything in the Notes or in
this Indenture contained (o the contrary notwithstanding,
become forthwith due and pavapie.

(e) The purchase money, jtroceeds or avails cf any
sale made under cr by virtue of tbigs Article VII, together with
any other sums which then may be he’d by the Trustees under
this Indenture as part of the Trust Zstate or the proceeds
thereof, whether under the provisions 0{ 'this Article ViI or
otherwise, shail be applied by the Trustee as fcllows:

First: To the payment of the cocis and expenses
of any such sale, and of any Prcceeding wiperain the same
may be made, all compensation of the Trustees provided for
herein and of all expenses, liabilizies and advances nade
or incurcred by the Trustees under this Indenture
(including, without limitation, the reasonable compinsaticn
and expenses and disbursements of its counsel and 2¢ such
agents, representatives and experts not regularly in ‘the
employ of the Trustee as it shall employ in connection with
the exercise and performance of its powers and dutiec
hereunder), together with, unless prohibited by asppiicabie
law, interest at the rate of 10.45% per annum {or a: the
nighest rate permitted by applicable law, whichever is
less) on all advances made by the Trustee, 2nd all faxes or
assessments, except any taxes, assessments or other charges
subject to which the Trust Estate o9r any portion thereof
shall have been sold. The Trustees hereby expressly waive
their rights to the amount, if any, fixed by law as
compensation for any such sale.
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Second: To the paymen: o5f the whole zmcunt
due and unpaid upon the Notes for priacipal, greaium,
any, and interest and in case such proceeds shall be
insufficient to pay in full the wnole anoun= sc Jua argd
unpaid upon the Notes, then razably (2{ter giving effect =3
any concurrent payment or 3‘535-3‘2131 on acgcount i oany
therecf) according o the aggregzte of such unpaid
principal, premium, if any, and interest, withcus
preference, priority or distinction as hetween any uc:es or
as between principal, premium, if any, or interest such
payment to be made upon presentation of the seve'ai Note
and ‘che notation thereon cf the payment, .I percially £
or tne surrender and cancellation thereof, if fully pai

[SAN .
Lo 9 i
i)
4

Third: To the payment of any other sums required
to be paid ny the Company pursuant to any provisicn 5% this
Indenture ol =f the Notes.

Fourth: To the payment of :the surplus, Y.

ft Ih

i
to the Company o:¢ such other perssn or perscns enti
thereto.

(f) Upon any public sale made uncder or by virtue of
this Article VII, to the exicrc permitted by applicable iaw,
the Trustees or an independent azont, on behalf of the holders
of Notes, may bid for and acquire Lhe Trust Estate or any part
thereof and in iieu of paying casr therefor may make settlemen:
for the purchase price by crediting (uson -he indettedness of
the Company secured by this Indenture tlie net proceeds ¢f sale,
after deducting therefrom the expenses Of the saie and the
costs of the Proceedings and any other sums-which the Trustees
are authorized to deduct under this Indensire. . The person
making such sale shall accept such settlement without requiring
tnhe production of any of the Notes and without surh producticn
there shall be deemed credited therecn the pro rata share of
the net proceeds of sale ascertained and establisred as
aforesaid. The Trustees or such independernt ageat, uLon SO
acquiring the Trust Estate or any porticn therecf, shelli De
entitled to hold, lease, rent, operate, manage, sell
ctherwise deal in and with the same in zny manner not
prohibited by appiicable law. To the extent that applicable
law shall require a different procedure than that provided for
in this Section 7.03(f), the Trustees or such independent agen*
shall proceed in a manner not prohibited by applicable law.

{(g) Upon any public sale under or by virtue of :this
Article VII, any purchaser which is the hoider of any of the
Notes shall be entitled to use and apply any of such Notes, and
the amount of ilnterest accrued thereon, for or in settlement or
payment of the purchase price, or any par:z thereof, of the
property purchased, by presenting such Notes in order that
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there may be credited thereon the sums payabie out of the re-
proceeds of such sale to the holder of such Notes i35 his
ratable share of such net proceeds, after the deduction o
costs, expenses, compensatioas, and other charges :0 be ¢
therefrom as herein provided; and thereupon such gurchzse
shall be credited on account of sucCh price payatle Yy him wis=n
the portion of such net proceeds that shall be appiicadbie =
“he payment of, and that shall have been credited ugon, =h
Notes so presented on account of principal and interest and
cther sums payable thereon; and if the portion so pavable in
respect of the principal of such Notes and interes: and other
sums paysble thereon shall be less than the amount f3r which
the Company may be liable thereon, then the receigt, erdorsed
thereon under the direction of any person autherized -o receive
payment of (fa) putchase price, for the amount to Ze so aliowed
or credited tncraon, shall constitute such gartial payTent and
settlement and shall be conclusive proof of the angunt

thereon. At any such sale any holder of Notes may bid for angd
purchase the property sold and may make payment therefor as
atoresaid, and upon cormpiiance with the terms of saie zmay hold,
retain and dispose of such property without further
accountability.

ail
1d

LA NN TR 4 1Y
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Section 7.04. Recovery of Judgment. (a) In case an

Event of Default hereunder of the character described in

Section 7.901(a) hereof shall have occurred and ke ccntinuing,

then, upon demand of the Trustee, the Company will pay t2 the

Trustee for the benefit of the holdess nf the Notes “he whcle

amount which then shall have become du: and payabie »n all the

Notes for principal, premium, if any, sad jsmterest, and zhe

sums reauired to be paid by the Company pursuznt %o any

provision of this Indenture, and in 24dition “heretc such

further amount as shall be sufficient to cover Lhe costs arnd

expenses of collection, including reasovnable cospeinsatiocn =o

“he Trustees, their agents, and counsel, and any exgenses zand

liabilities incurred by the Trustees hereunder. iIn case the

Company shall fail forthwith to pay such amounts upen.such

demand, the Trustees shall be entitled and empowered =9

institute such Proceedings as may be advised by counsel 7or the o

collection of the sums so due and urpaid, Lo prosecute suck T

Proceedings to judgment or final decree, and to enforce any -

such judgment or final decree against the Company and collect s
X
g

moneys adjudged or decreed to he payable out of the property cf
the Company wherever situated, as weil as out of the Trust .
Estate, in any manner not prohibited by law. tv

{b) The Trustees shall be entitled to recover
judgment as aforesaid either before or after or during the
pendency of any Proceedings for the enforcement of this
Indenture; and the right of the Trustees to recover such
judgment shall not be affected by any entry or sale hereunder,
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or by the exercise of any other right cr rermedy far the
enforcement of the provisions of this indenture, or by the
foreclosure of the lien hereof: and in case of any sale of the
Trust Estate or any portion thereof, and of the application of
the proceeds of sale, as in this Indenture provided, to the
payment of the indebtedness hereby secured, the Trustees shall
be entitled to enforce payment 9f and to receive all zTounts
then remaining due and unpaid upon any and ail 9 the Notes
~hen qutstanding for the equal and ratable tenefit of the
holders thereof, and upon all other payments, charges and costs
due under this Indenture, and shall be entitied to recover
judgment for any portion of the indebtedness remaining unpeid,
with intervest,

(c) No recovery of any judgment by the Trus:ees, and
no levy of ar execution under any judgment upon the Trust
Estate or any po.ticn thereof or upon any other property of the
Company shall atfect, in any manner c¢r to any extent, the lien
of this Indenture vpon the Trust Estate or any portion thereof,
or any rights or remedies of the Trustees hereunder, or any
rights or remedies of the holders of the Notes, but such iien
and such rights and remedies shall contisue unimpaired as

before.

(d) Any moneys thus csilected by the Trustees under
this Section 7.04 shall be applied by the Trustee in accordance

with the provisions of Section 7.037e) hereof.

Section 7.05. Confession ot Judgment; Receivers. If
an Event of Default hereunder shall have oaccurred and te
centinuing, then immediately upon the commincement of any
Proceeding by the Trustees to obtain judgmant for the principai
of, premium, if any, or interest on the Kotes ind other sums
required %0 be paid by the Company pursuant to anv provision of
this Indenture, or of any other nature in aid of the
enforcement of the Notes or of this iIndenture, the Comovany
will, to the extent that it lawfully may. (a) waive [he
issuance and service of process and enter its voiunta:ry
appearance in such Proceeding, (b) consent to the entzy'or-a
judgment for the principal of, premium, if any. and interes' cn
the Nates and cther sums, and for the lawful costs, expenses
and compensation of the Trustees and of their agents cr
attorneys, and for such other relief as the Trustees may ke
entitled to hereunder. and (c¢) if regquired by the Trustees,
consent to the appointment of a receiver or receivers cf the
Trust Estate and the earnings, revenues, rents, issues, profits
and income thereof. If an Event of Default hereunder shall
have occurred and be continuing, or upon the filing of a biitl
in equity to foreclose this Indenture or to enforce the
specific pecformance hereof or in aid thereof or upon the
commencement of any other Proceeding to enforce any right or
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remedy of the Trustees or of the holders of the Nctes, the
Trustees shall be entitled, as a matter of right, if the
Trustees shall so elect, without the giviny of notice to any
dther party and without regard to the adeguacy cor inadeguacy cf
the security of the Trust Estate, forthwith, either hefare or
atter declaring the entire unpaid principal aof the Nowes,
oremium, if any, and the interest accrued and unpaid thereon to
be due and payable, to the appointment of such a receiver or
receivers. Any receiver or receivers so appointed shali have
such powers as the court making the appointment shall confer,
which mav comprise any or all of the rights and recedies whickh
the Trustees are authorized to exercise by the previsions of
Section 7.G2(b) or 7.02(c) hereof, and shall have the right t
incur such cbligations and to issue such certificztes therefor
3s the courl shall authorize.

Section 7.06. Retention of Possession.
Notwithstanding tlie appointment of any custodian, receiver,
trustee or liquidatcr for other similar official) of the
Company, or of its pruperty, or of the Trust Estate or any
portion thereof, the Trust2es shali, subject to the limitatisn
stated in Section 7.12 hereof, be entitled to retain possession
and control of all property nov or hereafter Graated to or held
by the Trustees under or pursuant to the provisions of this
Indenture.

Section 7.07. Suits by Trustees. All rights of
action under this Indenture cr undei.auv of the Notes may ke
enforced by the Trustees without the prussession of any of the
Notes and without the production therecf/ st any Proceeding
relative thereto. Any such Proceeding instituted by the
Trustees shall be brought in their names and s trustees ¢f an
express trust (subject to the provisions of S¢clicn 8.02 and
8.06 hereof), and any recovery of judgment shall  subject to
the rights of the Trustees, be for zhe equal and rarabie
benefit of the holders of the Notes.

Section 7.08. Waiver of Defaults. The Trustees, upon
the request of the holders of not less than 66 2/3% in ungsid
principal amount of the Notes, shall waive any Default or Svent
of Default hereunder and its conseguences (including, withou:
limitation, any acceleration declared pursuant to Section
7.02{a) hereof, which declaration and acceleration shall, by
virtue of such waiver, be deemed rescinded and annulled),
unless such waiver would be prohibited by this Section 7.6a.
Without the consent of the holders of 100% in unpaid principal
amount cf the Notes, no waiver shall be made pursuant to this
Section 7.08: (a) unless and until the Company shall have
wnolly cured each such Default and Svent of Default hereunder
other than the Default or Event of Default so to be waived and
shall have made provision satisfactory to the Trustees for “he
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payment of all payments and prepayments of the principzi of,
premium, if any, and interest on the Nctes and ail other

amcunts which would then be due hereunder or upon the Ngtes :f
the Default or Event of Default so to he waived hald ra-
occurred, together with provision for the pavment of al:
expenses of the Trustees 1n connection with such Default =
Event of Default and waiver; or (b) which wouid permit the
[

lh

creation of any lien on the Trust Estate cr any portizn the
equal or prior Lo the lien of this indenture cr wou!d depri
any holder of the terefit of a iien upcn the Trust Estzte >
any porticn thereof; or (c¢) which weuld waive the dre
observanc2 or perinrmance df the provisions of Secticnas 3.9:,
3J.03, 3.04. 3.05, 3.06, 3.08, 3.09, 2.10, 3.13-3.19, 3.29(a) o3¢
3.20(b) herzef. In case of any such waliver, 2r in case arny
Proceeding «<aZ=2n on account of any such Default or Evert c¢f
Default shall reve been discontinued 5r abandcned or determined
adversely to the Vrustees, then in every such case :he Company,
the Trustees and.tne holders of the Notes shail be restored %o
their former positions . and rights hereunder, respectively. No
such waiver shall extend to any subsequent or other Default or
Event of Default or impair any right ccnseguent thereon.

(XY -: 01

Section 7.09. Actions by Hoicers. None of the
holders of the Notes shall have any right to institute any
Procceeding growing out of any provision of this Indenture, or
for the foreclosure ocr enforcement 2% this Indenture, unless
and uatil (a) an Event of Default heceunder shail have occurred
and be continuing, (b) the Trustees lizve notice of the
occurrence of such Event of Default as zrovided in Section
8.01(k) hereof, {c) the hoiders of not l2ss than 25% in unpeid
principal amount of the Notes shall have reguested -he Trustees
to institute such Proceeding in the Trustees' nwn names and 3s
trustees of an express trust, (d) the Trustees shall have been
offered security and indemnity satisfactory to ‘trem against the
costs, expenses and liabilities to be incurred therein or
thereby, and (e) the Trustee shall have neglected ur rafused to
institute any such Proceeding for 30 days after receint of such
notification, request and offer of indemnity. Such
notification, request, offer of indemnity and refusal or
neglect shall be conditions grecedent to the instituticn by any
of the holders of the Notes of any such Proceeding; and the
holders of the Notes from time to time outstanding, by their
purchase aor acceptance of any thereof, mutually agree with each
other and with the Trustees that none cf the holders of the
Notes shall have any right in any manner whatever to affect,
disturb or prejudice the rights or reredies of any of the other
holders of the Notes, or to enforce any right or remedy
hereunder, except in the manner herein provided, and for the
equal and ratable benefit of all of the hclders of the Notes.
Nothing in this Indenture »r in the Notes contained shaill
affect the obligation of the Company, which is absolute and
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unconditional, to pay the principal of, prexium, if zny, 2nd
interest on the Notes in the manner zrd ar the =ime ard place
therein respectively expressed, or shail zffect the right of
the holders of the Notes, by a Proceeding upen -he prcmise to
pay therein contained, to enfcrce such gayment withour
reference to or without consent of the Trustees or any cther =of

the holders of the Notes.

Section 7.10. Remedies Cumulative. N¢ right or
remedy herein conferred upon or reserves to ~he Trustees or -he
holders of the Notes is iutenced to ke exclusive of any other
right or remedy, and each and every right and rexzedy shall Se
cumulative and in addition to any other righs or remedy given
hereunder, Or now or hereafter legally existing, upon the
occurrence af -an EZvent of Default hereunder. The failure of
the Trustees 0. 9f any of the hoiders 27 the Nozes o insist at
any time upon the strict observance 5r perfcrrance of any of
the provisions ¢l this Indenture, c¢r %> exercise zry right or
remedy provided for ip-this Irndenture, shall not izps any
such right or remedy nor-be construed as a waiver or
relinquishment thereof. Lvery :ight ané resedy given by this
Indenture to the Trustees ¢r to the hclcéers of -he Nctes may te
exercised from time to time€ ind as of:ten as may te deered
expedient by the Trustees or 3y the holders ¢f the Notes, as
the case may be. The Trustees M3y execute the power of saie
provided for herein and exercise =iie cther righrs and rezedies
conferred upon or reserved to the Trustees withou:r Giving bornd
or taking oath.

"

#
o
"

Section 7.1il. Waiver ¢f Rizhts. To the exten: tha-
it lawfully may, the Company agrees =hat i wiil no= at+ any
time insist upon, or plead, or in any mannei »hatever clainm ar
take any benefit or advantage oI any applicablie sresent or
future stay, extension or moratorium iaw, which.oav affec:
observance or performance of the provisions of zthi¢ irdenture
or the Notes: nor ciaim, take or insist upcn any cenefir cr
advantage of any present or future .aw providing for the
valuztion or appraisal of the Trust Estzte or any porticu

thereof prior to any sale or sales zher=of which may Le 7182
under or by virtue of this Article VII; nor after any such 821
or sales, claim or exercise any riga:, under any agplicatle
present or future law or otherwise, o redeem the Trust Estate
or any portion thereof so sold; and the Company to the exten:
that it lawfully may, expressly waives all benefi= or advantage
of any such laws, and covenants not t¢ hinder, delay =or impede
the exercise of any cight or remedy herein permitzed %o e
exercised by the Trustees, but =5 suffer and perzit the
exercise of every such right or resedy s though no such law st
laws were in effect. The Company for itself and all who may
claim under it, waives, to the extent that iz iawfully nay, all
right to have the Trust Estate and any other security for the
Notes or any thereof marshaled upon any fareciosure.

I
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Section 7.12. Lessees' Possession and Quiet
Enjoyment. The remedies atforded to the Trustees and the
holders of the Notes under this indenture are subject to the
limitation that the Trustees and such holders shail not disturh
the possession and guiet enjoyment of any of -he Properties or
any portion thereof by a Lessee under 3 Leazse ¢f s Dunkin®
Donuts Shop, so long as Lessee is not in defaui: thereunder,
and provided that in the event the interest of the Company in
rhe Properties shall be transferred to and owned by the
Trustees.or such holders or any other person Dy reason of
foreclesw'e or other proceedings brought by the Truszees or =-he
holders, Ly deed in lieu of foreclosure, or by any other
manner, suchk _.lessee attorns to the Trustees, the holders, c¢r
such other ge.<on under all of the terms, covenants znd
conditions of ‘such Lease, and such Lessee agrees with the
Trustees, the holcdars or such other person that they or it
shall not be (i)-i1able for any action or omission of any prior
landlord, including (the-Company, under such Lease, (ii) bound
by any prepayments of rent or additional rent made by the
Lessee for a period in ¢xcass of 60 days, (iii) subject to any
offsets or defenses which/snch Lessee may have aqainst any
prior landlord, including tlie Company or (iv) bound by any
modification, waiver or amendaent of any term or provision of
such Lease made without the pric¢ consent of the holders of not
less than &6 2/3% in unpaid princizal amount of the Notes,
except as otherwise permitted under this iIndenture.

Section 7.13. Notices of Defzuits. Within a
reasonable time after obtaining actual x:uwledge of any Defauit
or Event of Default hereunder the Trustee £nall give notice
therenf to the holders of the Notes, unless such Defauls or
Event of Defauit shall have been wholly cured b2fore the giving
of such notice. 1In the event the Trustee shall rave given such
notice of a Default or Event of Default hereunder aad such
Default or Event of Default is subsequentl!y wholly <cured cr
waived pursuant tn Section 7.08 hereof, the Trustee snhall give
notice to such effect to the holders of the Notes.

Section 7.14. Direction of Remedies. The holders of
a2 majority in unpaid principal amount of the Notes shall have
the right, by an instrument or instruments delivered to the
Trustee, to direct the time, method, marner and piace of
conducting any and all Proceedings for the enforcement of <his
indenture or the Notes or of exercising any other right or
remedy under this Indenture: provided that such determination
shall not be otherwise than in accordance with law and the
provisions of this Indenture, and the Trustees shall have the
right to decline to follow any such direction if the Trustee in
good £aith shall, by a Trust Committee of the Trustee,
determine that the Proceeding so directed would be unjustly
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prejudicial to the holders of Notes nct joining in such
direction. If no such instrument has been received from the
holders of the Notes, the Trustees may proceed as the Trustees
shall detecmine.

Section 7.15. Trusteeg 3s Atrorney-in-Fact. The
Trustees are hereby irrevocably appointed (and the successi~w
holders of the Notes from time to time ocutstanding, by the
purchase or acceptcance of any thereof, agree to and confirm
such appointment) the attorney-in-fact of the respective
holders nf the Notes from time to time cutstanding, with
authoricy to make or file, irrespective of whether the Notes or
any of them are in default as to payment of principal or
interest, ‘in.the respective rames of the nholders of the Notes,
or on behal¢ of all holders of the Notes as a class, any proof
of debt, amendment to proof ¢f debt, petition or document; to
execute any othe: papers and documents and to do and perform
any and all acts.ind things for and cn behaif 6f the respective
holders of the Notes, or on behalf of all such holders as a
class, as the Trustees may deem necessary or advisable, in
order to have the respective claims of the hoiders of the Notes
against the Company allowed in any Proceeding to which the
Company sh3ll be a party; aid, -except to the extent that any of
the holders of the Notes shali have filed individual claims in
any such Proce2ding on their owr behalf, to receive payment of
or an account of such claim, and-any custodian, receiver,
trustee or liquidator (or other similar official) is hereby
authorized to make such payments £o $p& Trustee. The Trustees
shall have full power of substitution iprd delegation in respec:
of any such powers. Neither the fcregoing nor any other
provision of this Indenture shall authorize the Trustees to
accept or consent to any plan of reorganizaticn on behalf of
any of the holders of the Notes or in any sucli ?roceeding to
waive or change in any way any right or remedy of anpy of the
holders of the Notes even though the Trustees may otherwise be
entitled so to do under any present or future law.

ARTICLE VIII
THE TRUSTEES

Section 8.01. Rights and Obligations of Trustees.
{3a) The Trustees accept the trusts hereunder and agree to
perform the duties herein required of them, but only upon the
terms and conditions hereof, including this Section 8.01. The
Trustees shall have the full and complete right, power and
authority at any and all times and from time to tize, %o do any
and all things not inconsistent with the express provisions of
this Indenture, which the Trustee may deem advisable in order
to enforce the provisions of this Indenture or to take any

<
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action with respect to an Event of Default hereunder, gr to
institute, appear in or defend any Proceedirg with respect
thereto, or to protect the interests of the hoiders ¢of the
Notes, provided that prict to the occurrence of aa Even: of
Default hereunder and after such Event 5f Default may ke whoily
cured or waived, as provided herein, the Trustees shal! be
responsibie for the performance of such duties and cnly such
duties 2s are specifically set forth in this Indenture and no
implied ccvenants or obligations shail be read into this
Indenture against -he Trustees, or either 3 zhem, their dut:
and obligations teing determined solely by the express
provisisgas of this Indenture, andé provided., further, thsz
the occurrcnce of an Event of Defsult hereunder, and unzi: such
time as such Event of Default may be whoily cured or waived, :zs
provided her2in, the Trustees shall be respcnsible for
exercising sucn.cf the rights and powers as are vested in -hen
by this Indentuie and for using the same degree cf skiil ang
care in their exercise as an ordinary prudent man weuld use or
exercise under the citcumstances in the conduct of his own
atfairs. The Trustees shall not be answerable or accountable
under any circumstances, except for their own bad faith, wilful
misconduct or negligence,  uznd the Company agrees to indemnify
and save harmless the Truscees from and against any iiabi:ity
and damage which they may incv<.or sustain, in good faith and
without negligence, in the exercise and performance of any of
their duties, rights or remedies heteunder. The Trustees shal!l
be under no obligation to taxke any :zction Lo protect, preserve
or enforce any rights or interests in the Trust Estate or %o
take any action towards the execution o( enfsrcement of the
trusts nereunder or otherwise hereunder, Jhether on their own
motion or on the request of any other persor which, in their
gopinion, shall be likely to involve expense nr liability,
unless one or more of the hoiders of the Notes, from time to
time, shall offer and furnish indemnity, deemed reasonable by
the Trustee, against liability and expense to the Trustees.

The Trustees, in their individual or any other capacity. may
become holders ot pledgees of Notes, with the same rich:y which
they would have 1f they were not Trustees hereunder.

11
W

(b) The Trustees shall receive compensation from'tho

Company at the rates agreed with the Company for all service:
tendered by them under this Indenture prior to an Zvent of
Default hereunder and after such Event of Default may be wholiy
cured or waived as provided herein for receiving and disbursing
moneys payable pursuant to the Guaranty or any instruments
included in the Trust Estate, issuing checks for the payments
on the Notes and for prepaying the Notes. The Trustees snal!l
be entitled to receive reasonable compensation from the Company
for any services, other than those referred to in the preceding
sentence, which they may render under this Iindenture prior to
an Event of Default hereunder and after such Event of Default
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may be wholly cured or waived as provided herein znd to be
reimbursed for all reasonable expenses {including the
reasonable compensation and the expenses and disburserments ¢of
their counsel and of such agents, representatives angd experts,
not regularly in the employ of the Trustee, as they shaill
employ 1in connection with the exercise and performance of “he:is
powers and duties hereunder) incurred by rthem under this
Indenture prior tc an Event ¢f Default hereunder and after such
Event of Default may be wholly cured or waived as provided
nerein; provided that no commissicn shall be paid for the
collectian of any and all moneys in respect of the Trust Est
or for disbursing the same pursuant td the 2rovisions hereof

prior to an Event of Default hereunder ané after such Even:t cf
Default mey be wholly cured or waived as provided herein. Any
such compensition shall not be limized by any provision of law
in reqard to the compensation of trustees of an express trust

and shall be increased by the amoun: 2f any general excise tax

or similar tax therecn paid by the Trustees.

rO Ww

{c) The Trustecs shall be entitled to reascnable
compensation for their services and reimbursement for ail
reasonable expenses (including the reasonable compensation and
the expenses and disbursements of trheir ccunsel and of such
agents, representatives and e¢ilperts, not cegulariy in the
employ of the Trustee, as they cnall emplcy in connection with
the exercise and performance of their powers and duties
hereunder) incurred by them in tariry any action upon an Event
¢f Default hereunder and until such 71'%e as such Event cf
Default may be wholly cured or waived <4 provided herein, or in
instituting, appearing in or deferding axy Proceeding with
respect thereto and for 211 cther excenses incurred ty then
hereunder, and for all taxes whick may bLe assucsed against the
Trustees as such or against any funds on depotic with =he
Trustee which the Trustees might be recuired or zormitted by
law to deduct from such deposit ard pay, and for ali statutcry
penalties or other payments which the Trustees may Le reguired
to pay or make. For such compensation, disbursements,
expenses, taxes, penalties and other ca2yments, and for %tan
compensation referred to in Secticn 8.01(b) heresf and the

indemnity by the Company referred ts i Section 8.01(a) herely, %
the Trustees shall be secured under this Indenture prior to the -
Notes. Any such compensation shazli no: be limited by any 2
provision of law in regard to the compensation of trustees of I
an express trust. <
v
(d) The Trustees shall incur no liability to anyore -

in acting upon any signature, instruxent, notice, resolution,
request, consent, order, certificate, report, opinion, note or
other document or paper reasonably telieved by them to te
genuine. In the administration of the trusts hereunder, the
Trustees may act directly or through their agents or attoraeys
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and shall not be responsible for the act or neglect of agents
or attorneys appointed by them with due care and may, at the
expense of the Company, consult Wwith counsel, appraisers,
engineers, accountants and other skiiled persons to be
reasonably selected and employed by them, and the Trustees
shall not be liabie fcr anything done, suffered or omitted in

good faith by them in accordance with the advice of any thereof.

(e) The recitals and statements contained in this
indenture, in any instruments inciuded in the Trust Estzte and
in the Notes (except for the Trustee's certificate of
authenlication on the Notes) shall be taken as statements by
the party or parties thereto (other than the Trustees), ang
shall not' be considered as made by, or as imposing any
obligation ar liability upon, the Trustees, nor shall the
Trustees be hLeis responsible for the value of the Trust Esrcate
ot for the legality or validity of this Indenzure or the Notes,
any instruments.iucluded in the Trust Estare, any supplemental
indenture or any instrument of further assurance. No
representation or warcanty respecting the rights or remedies of
the holders of the Note¢s, the Company's estate, right, titie,
interest, claim and demard in, to or under any instruments or
other property included in the Trust Estate, the coadition of
the Trust Estate or the sufficiency of the security for the
Notes afforded by the Trust Estate, is made or implied by the
Trustees' execution of this Indearcre or the Trustee's
authentication and delivery of any ote.

(€) Whenever in the administration of the trusts
hereunder the Trustees shall deem it necessary or desirabie
that a matter be proved or established priorito taking,
suffering or omitting any action hereunder, sich matter {urless
other evidence in respect thereof be herein sgunitically
prescribed) may be deemed to be conclusiveiy presad and
established by a certificate of the Company purporiing to be
signed by an Executive Officer thereof and deiivered "2 the
Trustee, and such certificate shall be full warrant (o :he
Trustees ot any other person {or any ac:ion taken, suifersd or
omitted by them or it on the faith thereof but in their grirs
discretion the Trustees or such other person may accept, o
lieu thereof, other evidence of such fact or matter or may
require such further or additional evidence as to them or it
may seem reasonable.

(g) It shall not be the duty of the Trustees to see
to any filing, registration, recording, refiling,
reregistration or re-recording requiced by this Indenture %o be
effected by the Company or otherwise reguired or permitted by
any applicable law, or to the payment of any fees, charges or
taxes in connection therewith or to qgive any notice thereof, or
to see to the payment of or be under any duty in respect of any
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tax or assessment or other governzental charge which may be
levied or assessed on the Trust Estate or any portion therec?
or against the Company. The Trustees shall be under rno
obligation to see to the payment or discharge of ary lien
(other than the lien of this Indenture, and then crnly to tke
extent nerein provided) upon the Trust Estzte, or o see to -re
payment of the principal of, premium, if any, or interes< on
any obligation secured by any such lien or to the cdelivery or
transfer to them of any property released from any such lien,
or to give notice to or make demand upcn any person for the

delivery of any such oroperty.

«f) The Trustees shall not be under any duty *o check
or verify aiy amortization schedules with respect to any of the
Notes, or any .iinancial or other statements or reports,
furnished pursuant to any provision hereof or of the Note
Purchase Agreement-or of any instrument included in the Trust
Estate, or to check-or verify any of such statements or reports
or compare them with tnhose previously or subseguently
furnished, and shall be under no other duty in respect of the
same, except to f{ile the same, and permit the inspection of the
same at reasonable times by . the holders of the Notes.

(1) The Trustees sn2ll not be concerned with or
accountable to anyone for the uise or appiication of any
property or the proceeds thereof wnich shall be released fronm

the lien hereof in accordance with Znz provisions of this
Indenture.

(i) In accepting the trusts hcceurder and the Trust
Estate, whether moneys, bonds, obligations| time deposits,
certificates of deposit, franchises, rights, Snterests,
securities, mortgages, deeds of trust, deeds 9 secure deb:,
acts of mortgage, security instruments, notes, léases,
subleases, ground leases, assignments, assumptions,
undertakings, agreements, contracts, easements, license:,
permits or any other property, real cr personal, or whakever it
may be, and whether under this Indenture or some indenture
supplemental hereto or any instrument included in zhe Trus<
Estate, the Trustees act solely as Trustees hereunder ard :o:T
in their individual capacities, and all persons, other than the
Company and the holders of the Notes, having any claim agains:
the Trustees arising by reason thereof, shall locok only to the
Trust Estate for payment or satisfaction thereof.

(k) The Trustees shall not be required to ascertain
or inquire as to the observance or performance of any of the
provisions hereof or of any instrument inciuded in the Trust
Estate to be observed or performed by the Company or any party
to such instrument. The Trustees shail not be required to take
notice or be deemed to have notice or knowledge of any Default
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or Event of Default under any instrument included ia %he Trust

Estate or of any Default or Event of Default hereunder (except

(1) default in the payment of moneys to the Trustees required

to be paid on or befcre a specified date, (ii) cdefault in the

payment of moneys to the Trustees within a specified tize afrer
n was in

fact received, and (iii) default in <he Zelivery 3?

certificate or opinion expressiy required =2 &

the Trustee by any provision hereof), unless

receive frcm the Company, or any of the hoiders

not:ce stating ~hat the same has cccurred ané

and specicying the same, and in the zbsence cof

Trustees miy conclusively assume “nhat the sare

except 3as ciuresaid. Every provision contaired i

Indenture ¢r-72ny iastrument at any :ime inciuded :

Estate wherein it is provided that the duty &f el !

Trustees to take éction or omit to tzke acticn ¢r %o pern

to refuse to periiit the Company or any party %o such :

to do any act or thirg depends on the accurrerice znd

continuance of a Default-or an Event of Default hereunder, or a

default, or an event of defauit 2s defined iz any such

instrument, shall be subje¢cc to the provisions of this Section

8.01(¢(k).

(1) The Trustees shall not be obligated at any time
t0 accept any property, other thar rroperty of the character
referred to in the Granting Clauses 2nd intended to beccme par
5f the Trust Estate, or to cause or perait the -ransfer thereo
to be made to the Trustees if the Trustee shail derermine in
geod faith that such action would subjecc zh2 Trustees to the
risk of any perscnai liability or expense. The Trustees shaii
not be under any duty to examine cr pass upon ihe validity or
genuineness of, or the title to, any instrument 47 other
property at any time included in the Trust EZstaté, and the
Trustees shall be entitled to assume that any such..us-rument
or other property is valid and genuine and is owned by the
putative owner thereof and that the conveyance, assignmepie or
other transfer thereof to the Trustees is legal, wvalid ard
binding and enforceable in accordance with its terms. The
Trustees shall hold, deal with, apply znd release the Trust
Estate or any portion thereof or interest therein in accordance
with the provisions of this Indenture.

-
-
-

(m) In case default shall be made in the paywment of
any moneys due under or pursuant to the provisicns of or
otherwise in respect of., or in the due performance of any
provision of, the Guaranty or any instrument incliuded in the
Trust Estate, then and in every such case (without prejudice to
any right to ciaim a Default or Event of Default under this
Indenture or to assert any right consequent thereon), the
Trustees may, and upon the request of the holders of not less
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than 66 2/3% in unpaid principal amount of the Notes shall,
Cause proper Proceedings to be instituted and prosecuted in a
court of competent jurisdiction, or take any other action, to
enforce such payment, collect the amounts due and/or enforce
the performance of such provisions, subject, nowever, to tre
provisions of Sections 7.02 and 7.038 hereaf arnd to the provise
to the first sentence of Section 7.3i4 herect.

(n) The Trustees shall, ugon the regues: of ail
the holders of the Notes, give their consent =2, or tzke,
cf the Trust Esta

Or any property subject or intended to be sudject to any
instrument 1aciuded in the Trust Estate; previded that the
Trustees may decline to follow any such reguest if (i) the
Trustee shall ve sdvised by counsel that such consent or such
action or change nay not lawfully be made or taken, or {(ii) the
Trustee shall determine in good faith that such corsent or such
action or change woulJ 'subject the Trustees %¢c the risk of any
personal liability or erpense, unless any of the holders of the
Notes can and do indemnify and hold the Trustees harrless from
and against such liability or expense.

(0) On demand of the Trustee, the Company forthwish
will pay or satisfactorily provide for all reasonabie
expenditures incurred by the Trustees under this irndenture.

(p) The Trustees shall, befurs taking any action
under Section 8.01(n), be entitled to raceive a- leas- .90 days’
prior notice of the action to be taken and ~f the form of the
instruments involved, and an opinion of counsel, in fcrm ard
substance satisfactory to the Trustee, statirc “he ilegal effect
Oof such action, the steps necessary to be taken. =¢ consummate
the same and that such action will not materiaily and adversely
impair the security for the Notes or the rignts of ‘the holders
of the Notes in contravention of the provisions heres?, and
such opin:ion shall be full protection to the Trustees for any
action taken or cmitted to be taken by the Truszees ir reijance
thereon. 1In the case of any instrument or iastruments included
in the Trust Estate and in the case of any releases arnd relarud
instruments, the Trustees shall Le eatitled =¢ receive and rely
on an cpinion of counsel, in form and sudstance satisfactory =
the Trustee, as conclusive evidence that such supplementai
instrument or instruments or releases and related ins:truments
may be entered into or consented %0 by the parties therets (and
by any person whose consent thereto or execution theresof is
required) pursuant to and in compliance with the requirement
of this Indenture.

Section 8.02. The Individual Trustee. The Individya:
Trustee shall act as and bte such upon the foilowing terms and
conditions:
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(a) The Notes shall be authenticated and delivered
solely by the Trustee.

(b) Subject to the provisions of Secticn 8.06 hereof,
all rights, powers, duties and obligations conferred zr imposed
upon the Trustees shall be conferred or imposed solely upon and
solely exercised and performed by the Trustee except as
expressly provided otherwise in this Indenture and except <o
the extent that under any law of any jurisdicticn in which arny
particviar act or acts are to be perfcormed the Trustee shall be
incompetent or unqualified to perform such act or acts, in
which evert) such rights, powers, duties and obligations shall
be exercised and performed by the Individual Trustee.

(c) Yo power granted by this irndenture toc, or which
this Indenture prorides may be exercised by, the Individual
Trustee shall be exsccised by the Individual Trustee except
jointly with, or wiciiche consent of, the Trustee, anything
herein contained to the cuntrary notwithstanding. The
Individual Trustee may ot any time by an instrument constitute
the Trustee his agent or attorney-in-fact, with full power and
authority, to the extent no% urohibited by iaw, to do any and
all acts and things and exerc.se-any and all discreticn
authorized or permitted by him, for and on his behalf and in
his name.

Section 8.03. Resignation oi Trustee. No resignaticon
or removal of the Trustee and no appoirtrent c¢f a successor
Trustee pursuant to this Article shall ‘Zecoms effective until
the acceptance of appointaent by the successoc Trustee pursuant
to Section 8.04(b). The Trustee may resign ird be discharged
of the trusts hereunder, by giving notice of sucii-resignation
to the Company and the holders of the Notes, speCifying the
date when such resignation shall rake effect. The Trustee nay
be removed at any time by an instrusment or instrumen:zs signed
by the holders of a majority in unpaid principal amount ol the
Notes, or by their attorneys-in-fact thereunto duly autlicrized.

Section 8.04. Successor Trustee. (a) If at any tiaze
the Trustee shall resign or be removed or coctherwise becoxe
incapable of acting, or if the Trustee shail be taken under the
concrol of any public officer or officers or of a receiver
appointed by a court, then (except as hereinafter provided), a
SuccessoI Or successors may be appointed by the holders c¢f a
majority in unpaid principal amount ¢f the Motes, by an
instrument c: instruments signed by such hoiders or by theirs
attorneys-in-fact thereunto duly authorized; provided that the
Company, by an instrument executed piursuant o resolutions
adopted by its Board of Directors, may appoint a successor
trustee to act until a successor trustee shall be aprointed by
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the holders of the Notes as hereinabove provided. Aafter any
such appointment by the Company, it shalil give notice zhereof
to the holders of the Notes; but any new trustee sg apgpointed
by the Company shall immediately and withcut further act be
superseded by a trustee appointed by the holders of the Notes
as hereinabove prcvided.

(b) Any successor to the Trustee shall execute,
acknowledge and deliver to its predecessor and :p the Cempany
an instrument accepting such appointment rereunder, ard
thereupon such successor trustee, without any further act or
instrunent, shall become the Trustee and be vested with aii
the estaktes, properties, rights, remedies and trusts of its
predecessor .in the trusts hereunder with like effect as if
originally nrsmed as Trustee herein; puft nevertheless ¢n the
request of trle Company or of the successdor trustee, such
pr-decessor shal: execute and deliver an instrument
t. asferring to _such successor trustee, upon the trusts hereby
created, all the escetes, properties, rights, reredies and
trusts of such predecessor and shall duly assign, transfer,
de iver and pay over t¢ the successor trustee any moreys and
ot er property subject to'the lien of this Indenture and heid
by such predecessor. Shoulif any act or instruxzent frcm the
Company be required by any successor trustee for more fully and
ce :zainly vesting in and confirming to such successor trustee
5L .h estates, properties, rights. remedies, and trusts, then or
request any and all such acts and ipstruments shall be done,
made, executed, acknowledged and deiivered by the Company.

(c) Any successor to the Trustea, however
constituted, shall be a bank or trust company orgznized ard
existing under the laws of the United Statas or any state
thereof and having capital funds as of the dace of apgointment
of such successor (as shown by its most recent financisal
statement distributed to its sharehoiders) aggrejating at least
$100,000,000, if there shall be such a bank or trust company
willing and legally qualified to accegt and pecform -he trusts
hereunder and the duties mentioned herein upon reasonso.¢ or
customatry tecms.

(d) Any corporation into which the Trustee may be &
merged or with which it may be consolidated, or any corporatizn Ve
resulting from any merger or consolidation or conversicn to o
which the Trustee shall be a party, shall be the successor :c -
the Trustee under this Indenture without the execution or JE
filing of any paper or any furcther act on the part of any of o
the parties hereto, anything herein to the contrary Ko

b

notwithstanding.

Section 8.05. Resignation ancd Removal of individual
Trustee. {a) No resignation or removal 9f the Individual

- 62 -




UNOFFICIAL COPY

Trustee and no appointment of a successor to the Individual

Trustee pursuant to this Article shall become effective until
the acceptance of appointment by the successor =0 the
Individual Trustee pursuant to Secticn 8.05(c). The

Trustee may resign and be discharged cof the =rusts he
by giving notice o{ such resignation to the Ccrpany and
Trustee, specifying the date when such resignazion shall -axe
effect. The individual Trustee may be remcved at any tize oy
an instrument or instruments signed by the holders of a

majority in unpaid 2rincipal amount ¢f the Nctes, ¢r by *?
attorneys~in-fact thereunto duly authorized, or by the Tr

¥
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(") If at any time the Individual Trustee shail die,
resign or heoremcved or otherwise become 1nc=pab?e of acting,
or if for 2ay ceason the office of Individual Trustee shai:
become vacant, a-.successor to the Individual T:ustee shail
forthwith be appuinted by the Trustee or, if the Trustee shali
fail to make such appointment within £9 days afcer the
occurrence of such dexsth, resignation, removal, inc capacity or
vacancy, by the holdeds »f a majority in unpaid p i
amourt of the Notes, by an instrument signed by &!
by such holders, as the cisi may be.

(c) Any person appcinted as a successor %o the
Individual Trustee shall execute, ocknowledge and deliver to
his predecessor, to the Trustee &ad to the Company an
instrument accepting such appointacol hereunder, z2rnd thereupcrn
such person, without any further act- or instrument, shall
tecome the Individual Trustee and be vesced with all the
estates, property, rights, remedies, and {rusts of his
predecessor in the trusts hereunder with like effect as if

originally named as Individual Trustee herein, but nevertheless

an the request of the Corpany or of the Trustee o1 of the
successor to the Individual Trustee, such predecessnr shal:l
execute and deliver an instrument transferring -5 rhie successor
to the Individual Trustee, upon the :zrusts hereundei, cil the
estates, properties, rights, remedies and trusts of such
predecessor and shall duly assign, transfer, deliver and say
over to the successor to the Individual Trustee any moneys and
other property subject to the lien of this Indenture and heid
by such predecessor. Should any act or instruTent from the
Company or from the Trustee be required by any successor to the
Individual Trustee for moce fully and certainly vesting in and
confirming to such successor to the Individual Trustee such
estate, property, rights, remedies and trusts, then on request
any and all such acts and instruments shall be done, made,
executed, acknowledged and delivered by the Company or the
Trustee.

Section 8.06. Separate and Co-Trustees. (a)} If at
any time or times, for the purpose of conforming tc any legal
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requirements, restrictions or conditions in any state or
jurisdiction in which the Trust Estate or any portion chereo?
may he located, the Trustee or the holders 27 zt leas:t 25% in
unpaid principal amount of the Notes shail deexr it necessary or
prudent in the interest of the holders of the Nctes so to do,
the Trustee or the holders of at least 25% in unpaid principe
amount of the Notes shall have the power, By an instrumen:
executed by the Trustee or by such holders, %o appoint one or
Tore persons approved by the Trustee or oy such holders either
to act as separate trustee or trustees, Or Co-:trustee 5r
co-trustees jointly with the Trustee and -he Individuai
Trustee. 0f any or all of the properzy subject to the lien ¢f
this Indenture; and the person or cersens sO appointed shall he
such separite trustee Or separate trustees Or ceo--rustee Or
co-trustees. =rith such rights and remedies as shail be
specified in such instrument to be executed as afcoresaid, to
the extent not rnrohibited by _aw. If the Trustee ¢r the
holders of a:z leasu 25% in unpaid principa! azcunt 97 “he Notes
shail request the Company to do so, the Coxpany shall fcr such
purpose join with the¢ Trustee or such hciders in ~he execution,
delivery and performance Of 2ny instrumen:t necessaly cr proper
to appoint such separate tiustee or trustees 9r co~trustee sr
co-trustees, but the Trustie or the holders of at leasz 25% in
unpaid principal amount of tie Notes shall have the power ©o
make such appointment by its or their sole action without
making such request of the Company.

1
-

(b) Every separate trustes, co-zrustee and successcr
trustee, other than any trustee wWhich/ray te appointed as
successor to the Trustee, shall, tc the zxtent ro: pIohibited
by law, be appointed subject to the folloving provisions and
conditions, namely:

(i) the rights and remedies conferred. 2z imposed upan
any such separate trustee Or co-trustee pursuant to this
Section B.06 shall be conferred or impcsed upci: and
exercised or performed by the Trustee and such separate
trustee or co-trustee jointly, as shall be provided in the
instrument appointing such separate trustee or co-trusiee,
except to the extent that under any law of any jurisdiccion
in which any particular act or acts are to be gerformeq the
Trustee shall be incompetent or unqualified to perform such
act or acts, in which event such rights 2nd remedies shail
be exercised and performed by such separate trustee or
co-trustee;

(i1) all rights and remedies conferred upon the
Trustees in respect of the custody of securities andé ail
moneys received, deposited or otherwise held under or
pursuant to any provision of this Indenture shall be
exercised solely by the Trustee; and
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(iii) the Trustee may at any time by an instrument
accept the resignation of or remcve 2ny serarace trustee or
Co-trustee appointed under this Secticn 8.06 or otherwise,
and upon the request of the Trustee the Company shall for
Such purpose join with the Trustee in the execu-iocn,
delivery and performance of all instruments necessary or
proper to make eifective such resignation cr removal, dut
the Trustee shall have the power to accegt such resignation
or to remove any such separate trustee or co-trustee by its
sole . action without making such reguest of the Company. A
s5uccessor to a separate trustee or co-trustee 50 removed or
who bas so resigned may be appointed in the manner crovided

in this /Section 8.06.

(c) “Apy notice, request or other writing by or on
bhehaif of any or/ell of the holders of the Notes or the Company
given to the Trusi(ee shall be deemed to have been given to ail
of the then separat¢ ' rustees or co-trustees, incliuding the
Individual Trustee, as effectively as if qiven to each of
them. Every instrument agpointing any separate trustees or
co-trustees shall refer t« this Indenture and the conditions in
this Article VIII expressed, and, upon the acceptance by such
separate trustee or trustees i co-trustee or co-trustees, it
or they shall be vested with the estates or property specified
in such instrument either jointly s7ith the Trustees, or
separately, as may be provided therein, subject to all the
provisions of this Indenture; and evZry such instrument shall
be filed with the Trustee. Any separacs trustee or trustees or
any co-trustee or co-trustees may, at any tize, by an
instrument constitute the Trustee its or their agent or
attorney-in-fact, with full power and authoriiv, to the extent
not prohibited by law, to do any and all acts'aod things and
exercise any and all discretion authorized or permisted by it
or them, for and on behalf of it or them, and in its or their
name. In case any separate trustee oOr trustees or Co-Lrustees,
or a successor to any of them, shall die, become incanahle of
acting, resign or be removed, all the estates, prepertiss)
rights, remedies and trusts of such separate trustee or
co-trustee, so far as not prohibited oy law, shall vest in-and
be exercised by the Trustee, withou: the appointment of a new
trustee or successocr to such separate trustee or co-trustee.

Section 8.07. Additional Provisions. {a) No Trustee
hereunder shall be personally liable by reason 5f any act or
omission of any other trustee hereunder except to the extent

required by law.

(b) All moneys received, deposited or otherwise held
by the Trustees under or pursuant to any provision of this
Indenture shall be held in trust for the purposes for which
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they were paid, but except as otherwise provided for herein
need not be segregated in any manner frocm any other moneys
except to the extent required by law, and may be deposited by
the Trustees under such general ccenditions as mey be prescribed
by law in the general banking departrent, if any, of the
Trustee, and the Trustees shall not be liable Iar any interest
thereon other than such interest as the Trustee may agree in
writing so to pay.

{c) No provision of this Indenture, any supplementsi
indenture or any instrument included in the Trust Estate shail
be deenesd to impose any duty or obligation on the Trustee to

’ perform any act or acts in the execution of the zrusts

2 hereunder, oz exercise any right or remedy ccnierred or imposed
on it, in any jurisdiction in which under any present or future
law it shall he“illegal, or in which the Trustee shall be
unqualified or incompetent, to perform any such act or acts or
to exercise any such right or remedy, or if such performance or
exercise would constituate doing tusiness py the Trustee in such
jurisdiction, but any spch act or acts and the exercise of any
such right or remedy ir. any such jurisdiction shall ke
performed and exercised ty the I[ndividual Trustee, or by any

separate trustee or co-trustes appointed as provided in Section
8.06 hereof.

ARTICLE IX
SUPPLEMENTAL INDEWTIURES

Section 2.01. Supplements without Consent. Witrout
the consent of any of the hoilders of the Noig=. the Compary,
when authorized by a resolution of its Board »ni Directors, and
the Trustees from time to time and at any time 2y enter in:so
an indenture or indentures supplemental hereto, which inden:zure
or indentures shall form a part hereof, when requiied ot
permitted by any of the provisions of this Indenturel or fer any
one or more or all of the following purposes:

{(a) to correct or amplify the description of ony
Property subject to the lien of this Indenture or intended
so to be; to add property to or release 1t from the Trust
Estate, as permitted or required by the provisions of tiis
Indenture or the Note Purchase Agreement; and to Grant or
ctherwise transfer to the Trustees addit:ioral property in
trust for the purposes herein provided;

6o ON61es

{b) to add to the agreements of the Company in
this Indenture other agreements thereafter to be cbserved
or performed by or on behalf of the Ccmpany, or =0
surrender any right or remedy herein reserved to c¢r
conferred upon the Company; and
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{(c) to cure any ambigullty, or o cure, correct
or supplement any inconsistent provision c¢ontained in this
Indenture o in the Notes.

Upon the receipt by the Trustee of a Certified Resciution of
the Company, authorizing the executicn of any such supplement-al
indenture by tne Ccmopany, the Trustees shail join with the
Company in the execution of such supplemental indenture uniess
such supplemental indenture aifects the Truscees' own rights,
duties or immunities under this Indenture or otherwise, :n
which Cace the Trustees may, in their sole discretion, enter
into such supplemental indenture.

T s

Section 9.02. Supplements with Coasent. In additicen
to any supplererntal indenture entered into pursuant 5 the
provisions of Seclrion 5.01 hereof, with the consent of the
holders of not lecss than 66 2/3% in unpaid princigal amount of
the Notes, the Compary: when authorized hy a resoiutisn 2f its
Board of Directors, and the Trustees {rcm time to time and at
any time may eater into an indenture or indentures supplemental
hereto for the purpose of adding any provisions to or chaaging
in any manner or eliminating aty of the provisions of this
Indenture; provided that witliout the c-nsent of the holders cf
100% in unpaid principal amount ot the Notes no such
supplemental indenture shall (a)-iwpait or affect the right ¢f
any holder to receive payments or yresayments of the principsl
of, premium, i1f any, and interest oh Zhe Ncte or Nctes
registered in the name of such holder, 45 therein and herein
prcvided, or (b) permit the creation of zny lien on the Trust
Estate equal or prior to the lien of this Inda2nture ¢r deprive
any holder of the benefit of a lien on the Trust Estate, or {(c)
reduce the aforesaid percentages of unpaid principal azount of
the Notes, the holders of which are required to <2nsent to any
such supplemental indenture, or reduce the percentages of
unpaid principal amount of the Notes required to eicentuate a
waiver under Section 7.08 hereof, or (d) amend or modify
Sections 3.01, 3.03, 3.04, 3.05, 3.05, 3.08, 3.09, 3.10,
3.13-3.19, 3.20{3) or 3.20(b) hereof. Upon the receipt Ly the
Trustee of a Certified Resolution of -ne Company, authorizing
the execution of any such supplementsi indenture by the
Company, and upon the filing with the Trustee of evidence c¢f
tne consent of the holders of the Notes, as aforesaid, the
Trustees shall join with the Company in the execution of such
supplemental indenture unless such supplemental indenture
affects the Trustees®' own rights, duties or immunities under
this Indenture or otherwise, in which case the Trustees may, in
their sole discretion, enter into such supplexzental indenture.

GﬁOHGVH“

Section 9.03. Delivery of Supplements. Within 30
days after the date of execution and delivery by the Company
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and the Trustees of any supplemental indenture pursuant &o this
Article IX, the Company shall send such number of conformed
copies c¢f such supplemerntal indenture =o the resgective nolders
of the Notes as such holders may request {(or. if no recuyest is
received, at least one such copy per hoider), in the manner
provided f{or in the case of notices. Any failure 27 =re
Company to send such conformed copies of such Suppierental
indenture shall not affect the validity thereof. The Trusteec
shall be entitled to receive an opinion of counsel, in form a-2
substance satisfactory to them, to the effect that any
supplemeatal indenture executed pursuant to the provisioas of
this Article IX will not materially ané adversely :impair the
recurity (t¢r the Notes or the rights cf ~he holders of
Notes in crnlravention of the provisions hereof. Tre T
may rcely upoi such opinion as conclusive evidernce thar s:
supplemental ladenture complies with the requirements of
Article IX. The/ Trustees shall not te reguired to ioin i
execution of any suvuplemental indenture pursuant to this
Article IX unless 1t shall have received such cpinion of

counsel.

Secticn 9.04. Exchange or Marking of Notes. (2)
After the execution and delivery of any suppiementai indeature
pursuant to this Article IX, ‘'the-Company 2r the Trustee may, in
the sole discretion of either, (require that (i) :he Notes thern
outstanding or Notes thereafter isfued pursuant to an Excharge
Provision, or both, tear a legend ¢r- cther notaticn in form
approved by the Trustee as to any maitar provided fer in such
supplemental indenture, or (ii) New Notes, modified so as to
conform, in the opinion of the Trustee and the Board of
Directors of the Company, to any modification of this Indenzure
effected by any such supplemental indenture; Be issued :in
exchange {or the Notes then outstanding.

(b) Any legend or nctation reguired pursuant to this
Section 3.04 may be stamped, typed or printed on the Noctes or
on stickers to be affixed to the Notes, as the Trusteo <hall
determine. The Trustee may (i) upon at least 30 days’ ro:ice
to the holders of the Notes, require presentation of the Jores
at the Corporate Trust Office for the purgose of piacing any
such legend or notation thereon, or (ii) send stickers bearing
such legend or notation to the holders of the Notes, ir which
event the holders of the Notes shall promptly affix such
stickers ta the Notes or cause the same to be Zone.

(c) Upon at least 30 Jays® nctice from the Cozpany
that an exchange cf Notes is required pursuant to this Section
9.04, each of the holders of the Notes shall surrender the 0Q:&
Notes held by such holder for cancellation at the Corpcrate
Trust Office. Upon each such surrender, a New Note ¢r Notes
such modified form but otherwise of the same tenor as such 0:id
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Note or Notes, executed by the Company and payable t¢ <he
holder surrendering such Old Note or Notes in the originai
principal amount or amounts of such O!d Notes or Notes, shall
be authenticated and delivered by the Trustee to such holder in
exchange for such 0id Note or Notes.

(d) The Company shail pay or cause to ze paid all
charges, expenses and taxes in connection with any action taken
pursuant to this Section 9.04, including, without iimitacion,
the cost of preparing any such !egend or notaticn or New Notes
and the cost of transmitting the Notes %o and from the
principal offices of the holders thereorf.

ARTICLE X
DISCHARCE OF INDENTURE

Section 10.21. Discharge or Payment of Notes. If anéd
when the Notes shall nave become due and payable (whether by
lapse of time or by acceleration or by the exercise cf the
privilege of prepayment), 20d there shall have been paid the
full amount due on the Notez for principal, premium, if any,
and interest, and if there shill have been paid all other sums
payable hereunder by the Company pursuant to the provisions of
this Indenture, then and in that cave, upon the request of the
Company, this Indenture and all agrse=ents herein corntainegd
shall cease and terminate and, at the'cost and expense of the
Company, the Trustees shall execute and deliver such
instruments as shall be reasonably requeste? by the Company =3
satisfy and discharge the lien hereof and (o ctransfer to the
Company or such other perscn or persons enti%lad thereto the
instruments and any other preperty included inm vne Trust Estate
and not sold under or by virtue of Article VII hereof. For
such purpose, Notes which are not deered to be outs:anding
shall be deemed to be paid. At the time of the deliviry by zhe
Trustees of any such instruments of satisfaction. canceilaricn
or discharge, the Trustee shall hold in trust, for the ografit
of any of the holders of the Notes which have no: receivec
payment for the Notes registered in their names, *he Teneys . ¢a
deposit with it for the payment of such Notes. Such
satisfaction, cancellation or discharge of this Indenture shail}
not be effected uniess the Trustee shall have received an
opinion of counsel, in form and substance satisfactory to the
Trustee, to the effect that in the opinion of such counse! all
conditions precedent to such satisfacticn, cancellatiosn or
discharge prescribed by this Article X have been complied with.

Section 10.02. Unclaimed Funds. At the expiraticn of
six years following the date of the establishment, pursuant =o
Section 10.01 hereof, of the trust on moneys deposited for
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payment of the principal of, premium, if any, and interest on
the Notes, as the case may be, such trust shall automaticailly
cease and terminate and any moneys deposited Zor such purposes
then remaining on deposit with the Trusitee unclaimed by the
holder or holders entitled thereto shall be repaid to or upcn
the order of the Company by the Trustee on derand -ade after
such date; and any holder or hoiders entirled to receive such
moneys shall thereafter look only to the Company far the
payment thereof; provided that the Trustee before being
required to make any such repayment may, at the expense of -he
Company, cause to be published at least once Dut not more than
three times in a daily newspaper of general circuiation in zhe
city in wiich the Corporate Trust Office is located, a notice
to the effeck that said moneys have not been applied for the
purpcse for =hich they were deposited, that said trust has
terminated, and that after a date named therein, which shall be
not less than 10/days after the date of first publication of
said notice, any-unclaimed balance of said moneys then
remaining in the hards of the Trustee will be returned to the
Company.

ARTICLE XI
MISCELZLANEOQUS

Section 11.01. Instruments in Writing; Execution. Any
notice, request, demand, direction, <eiisent, approval, order,
waiver, acceptance, appointment or othér instrument or
communication under or pursuant to this Zadenture shall be in
writing and shall be signed or executed by each person 3iving
or making the same or by an attorney appointed in writing by
such person. Proof of the execution of any suwca writing,
including any writing appointing any such attornsy,. shall be
sufficient for any purpose of this Indenture if the fact and
date of such execution be proved by (i) the certificats of =
notary public, or other officer authorized to take
acknowledgments of deeds to be recorded in the jurisdickiin in
whick he purports to act, that the person signing such
instrument or writing acknowledged to nhim the execution
thereof, or (ii) an affidavit cf a witness of such executign.
Any such writing, and any other action, by any ¢f thke holders
of the Notes shall bind every future holder of the same Note or
Notes and every holder of every Note or Notes issved in
exchange or substitution therefor, in respect of anything dore
or suffered to be done by the Trustees or the Company pursuant
to such writing or action.

eI Sate

¢ . 8

Section 11.02. Limitation of Rights of Qthers.
Nothing in this Indenture expressed or implied is intended or
shall be construed to give to any person other than the
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Company, the Trustees and the holders of the Notes any legai or
equitable right, remedy or claim under or in respect 0f the
Notes, this Indenture or any provision thereis or herein
contained, and such provisions are and shall be held %0 be far
the sole and exclusive benefit of the Company, the Trustees and
the holders of the Notes, as the case —ay DTe.

Secticn 11.03. 1Illegal Provision. In
more of the provisions contained in this Indent
Notes or any agplication thereof shall be inval
unenforcaable in any respect, the validity, ieg

e herein and
therein apd any other aspplication thereof shali not in any way
be affected or impaired thereby.

Section 11.04. Notices. Any notice to or demand upcn
the Trustee or #n2 Individual Trustee may be given ¢r nade atc
the Corporate Trust Office. Any notice <o or demané upon the
Company shall be deered to have been sufficiently given or made
for all purposes, if ‘sent by prepaid United States registered
mail, return receipt reguested, addressed as follows:

Box 317
Randolph, massachusetts 02363

Attention: Tuo2Zsurer

or at such other address as may be firied in writing by the
Company with the Trustee. Whenever, pursuant to any provisions
of this Indenture any notice or other 3instrument is required to
be given, delivered or sent to the halders of any Nctes or the
Purchaser, s: 1 requirements shall be satisi{ied if such notice
or other inst..nment shall be given or sent by prenaid United
States first class mail within the period, if ar, prescribed
therefor, to such holders of Notes at their respeciive
addresses, sp -ified in the Register or t5» the Purchacar at i:s
address for the receip:t of notices as provided in the Nate
Purchase Agreement. If any notice or other instrument 0-
communication is sent otherwise than as specified in the
oreceding provisions of this Section 11.04 the same shall ooy
be validly given or made until it is in fact received by the
person to whom it is to be sent.

Section 11.05. Waiver of Notice. Whenever 1in this
Indenture the giving of nctice by mail or otherwise is
required, the giving of such notice may be waived in writing by
the person ¢r persons entitled to receive such notice, either
before or after the time established for the giving of such

notice.

Section 11.06. Maximum Interest Pavable. No
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provision of this Indenture or of the Notes shail require the
payment or permit the collection o0f interest in excess of the
maximum permitted by law. If any excess of interest in such
respect is herein or in the Notes provided for, o5r shail be
adjudicated to be so provided for herein or in %he Notes,
neither the Ccmpany nor its SUCCESSOrS Or a5SicnS shzil Te
obligated to pay such interest in excess of the mTaxizun
permitted by law, and the right to demand the paywen: of any
such excess shall be and hereby 1is waived and :this Secriocn
11.06 shall control any provision of this Indenture ¢r zhe
Notes which is inconsistent with this Section 11.06.

Section 11.07. Counterparkts. This Indenture nay be
executed in ary number of counterparts, each of which shall be
deemed an ori¢inal, and such counterparts shall toge:zher
constitute but Upes and the same Indenture. It shall rnot be
necessary in making proof of this Indenture to produce or
account for more tha2a one such counterpart signed by the party
against which enforcement of this Incdenture is sough:.

Section 11.08. fujcessors and Assigns. All 9f the
provisions herein contained shall be binding upon and inure to
the benetit of the respective successors and assigns of the
Company and the Trustees, to the-zame extent as 1if esch such
successor and assign were in each case named as a party to this
Indenture.

Section 11.09. Governing Law  «Except 235 >thkerwise
provided in the last sentence of this Secrisn 11.9%, the law 2f
the Commonwealth of Massachusetis shali govein the respectiive
rights and duties cf the Ccmpany and each nolder of zny I the
Notes with respect t¢o this Indenture, the Notss and ke
transactions between the Company and the hclders of zhe Notes
contemplated by this Indenture and the Notes, ani fhais
Indenture and the Notes shall be governed by and canstrued arnd
enforced in accordance with the law {(including the ccafict of
laws rules) of the Commonwealth ¢f Massachusetts. The remedies
available to the Trustee upon the occurrence of 3 delaulc under
this Indenture with respect to a particular Property shall be
governed by the law of the state in which such Property is
located.

Section 11.10. Headings. The table of conten:s
preceding this Indenture and the headings to the various
Articles and Sections of this Indenture have been inser:zed for
convenient reference only and shall not modify, define, limit
or expand the express provisions of this Indenture.
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Section 11.11 gtate Law Provisions. Noitwithstanding

anything to the contrary contained in this Indenture, and in
furtherance of the last sentence of Section 11.09 above, the
following provisions are hereby added to the Indenture and
shall apply respectively only as to these Properties located in
the parcticular state set forth immediately before each
provision oz provisions. 1In the event that there is any
conflict betwesn the provisicns herein contained as it applies
to any such Propcrcties in any particular state and any other
terms and conditions Of this Indenture, the provisions herein
containad shall govern.

1. Conaecticut

For all purposes hereot, ‘his Indenture shall be
deemed to include the following:

MORTGAGOR ACKNOWLEDGES THAT TSL TRANSACTION OF WHICH
THIS MORTGAGE IS A PART IS A COMMERCIAL "TRANSACTION, AND TO T:HZ
EXTENT ALLOWED UNDER CONNECTICUT GENERAL SWAYUTES SECTIONS

52-278a TO 52-278m, INCLUSIVE, OR BY OTHER AFRLICABLE LAW 1
HEREBY WAIVES ITS RIGHT TO NOTICE AND HEARING W*TH RESPECT TO I
ANY PREJUDGMENT REMEDY WHICH MORTGAGEE OR ITS SU/‘CESSORS OR -
ASSIGNS MAY DESIRE TO USE. =
2. Elorida X
3

3. Georgja

a. For purposes hereof on page 1, line one, after
*Trust® before "dated” insert the following:

*{it being intended by the parties hereto that
regardless of the term used to describe this insttument, this
instrument shall act as a deed and not as a mortgage pursuant
to the laws of the State of Georgia)*®
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b.

For purposes hereof on page 2, in the fifth iine
from the top of the page, after "forever,” insert the following:

*in fee simple,”
c.

For purposes hereof on page 4, line one, delete
"IN TRUST, NEVERTHELESS," and insert in lieu therecf the
following:

('

E N

"UPON THE TERMS AND TRUSTS HEREIN SET FORTH, "

For purposes hereof on page 4, second paragragh,
after the septence beginning "IT IS HEREBY" and ending

*Indenture.” ‘nsert the following sentence as a separate
paragraph:

*"Tn.s instrument is a deed passing legal title
pursuant to the laws of the State of Georgia governing loan or

security deeds and is not a mortgage; and is made and intended
to secure the payment o. the indebtedness of the Company
evidenced by 9.45% Notes-ia accordance with the terms thereof,
together with any and all ¢tuer debts now owing or which may
hereafter be owing under the *2rms of this Indenture or on the
9.45% Notes and any and all renewcls and extensicns or other
indebtedness, either in whole oir in part.”
e.

For purposes hereof ci_zage 9, in the definiticn
of "Lien," delete the final period and a’d the following:

*and any transfer of lega: ti%

le tc secure an
indebtedness pursuant to the laws of the State of Georgia
governing loan or security deeds.”

g"

£. For purposes hereof on page 9, in the definition 1

of "lien of this Indenture,” delete the final period and add w

the following: %%

*and shall expressly include and mean the CE

transfer of legal title to any of the Property to the Trustees .~

pursuant hereto.”® hnd
gl

For purposes hereof on page 21, in Section 2.10,
following "This Indenture® and before "creates” insert

“transfers legal title in the Property to the Trustees and".
h.

For purposes hereof on page 23, at the end of
subparagraph (a) following "to and under the Trust Estate.”
insert the following:

*The Company will execute and deliver to the
Trustees, from time to time, upon demand, aay further
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instrument or instruments, including, but not limited to,
security deeds, security agreements, financing Statements,
assignments and renewal and substitution notes, so as to
reaffirm, to correct or to perfect the evidence of the
obligation hereby secured and the legal security title of the
Trustees to all or any part of the Prcperty.”

i. For purposes hereby on page 32, insert Secticn
3.21 as follows:

"Section 3.21. Use of the Property.

(a) The Company represents and warrants to the
Trustees tiat neither the Property nor any part therecf is to
be used as & (welling place at the time this Indenture is
entered into ard. accordingly, the notice requirements of
Official Code ol 3a. Ann. §44-14-162.2 shall ot be applicable
to any exercise of the power of sale contained in this
Indenture.

(b) The interest of the Trustees under this
Indenture and the liability and obligation of the Company for
the payment of any and all'2ssunts pursuant to this Indenture
arises from a "commercial transaction® within the meaning of
Official Code of Ga. Ann., §44-14-.62(1). Accordingly, pursuan:
to Official Code of Ga. Ann. §44-14-263, the Company waives any
and all rights which the Company may have prior to seizure Ly
the Trustees of any interest in perscnsl property of the
Company which constitutes part of the zroperty whether such
seizure is by writ or possession or othcrwise.”

3. For purposes hereof on page 43, -insert subsection
7.03(h) as follows:

*In addition to and notwithstanding (ny remedies
provided by this Indenture, upon the occurrence of ary Event of
Default hereunder and declaration of the amounts owed parsuant
to this Indenture as due and payable pursuant to Secticn
7.02(a) of this Indenture, regardless of maturity, and, ir that
event, the entire amount so declared shall become due., payziie
and collectible; and thereupon, the Trustees may, and upon the
request of the holders of the majority in unpaid principal
amount of the Notes shall, (subject to the limitations stated
in Section 7.12 hereof and subject to the proviso containred in
the first sentence of Section 7.14 hereof), sell and dispose of
the Property, or any part thereof, at public auction, at the
usual place for conducting sales in the courthouse in the
county where the Property, or any part thereof, may be, to the
highest bidder for cash, first advertising the time, terms and
place of such sale by publishing a notice thereof once a week
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for four consecutive weeks immediately proceeding such sale
(but without regard to the number of days) in a2 newspaper in
which sheriff's advertisements are published in said county,
all other notice being hereby waived by the Company; and the
Trustees may thereupon execute and deliver to the purchaser a:
said sale a sufficient conveyance of the Property in fee
simple, which conveyance may contain recitals as to the
happening of the default upon which the execution of the power
of sale herein granted depends, and said recital shall be
presumptive evidence that all preliminary acts prereguisite %o
said sale 2nd deed were in all things duly complied with; and
the Trustess, their agents, representatives, successors or
assigns may ©0)d and purchase at such sale; and any holder of
any of the Notes may bid and purchase at such sale pursuant to
the provisions of Section 7.03(g); and the Company hereby
constitutes and anzoints the Trustees or their assigns, agents
or attorneys in fact vo make such recitals, sale and
conveyance, and all of the acts of such attorney in fact are
hereby ratified; and th: Company agrees that such recitals
shall be binding and conclusive upon the Company and that the
conveyance to be made by tuz Trustees, cr their assigns (and in
the event of a deed in lieu o/ foreclosure, then as to such
conveyance), shall be effectual tc bar all right, title and
interest, equity of redemption, in~luding all statutory
redemption, homestead, dower, couitesy and all other exemptiocons
of the Company, or its successors in interest, in and to the
Property; and the Trustees, or their assigns, shall collect the
proceeds of such sale, together with any <ther sums which then
may be held by the Trustees under this Indravure as part of the
Trust Estate or the proceeds thereof, whetuer under the
provisions of this Article VII or otherwise, which shall be
applied by the Trustees in accordance with Secticn 7.03{e), ang
in the event of deficiency, the Company shall imsiediately upon
demand from the Trustees pay over to the Trustees, or their
nominee, such deficiency. The power and agency herely jranted
are coupled with an interest and are irrevocable by dea’i-or
otherwise and are in addition to any and all other remecdies
which the Trustees may have at law or in equity.”

“""_(',HGK'H"‘

k. For purposes hereof on page 69, Section 10.01,
line 10, delete "cease and terminate® and insert in lieu
thereof “be cancelled and surrendered”.

4. Illipeois

a. For the purposes hereof, on page 52 add the
following to Section 7.11:

To the extent that it lawfully may, the Company
waives its rights to reinstatement and redemption under the
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Illinois Mortgage Foreclosure Law (I1l. Rev. Stat. ch. 110,
Article XV, para. 15-1101-1706 (1987).

5. Massachusetts

For all purposes hereof, this Indenture of Mortgage
and Deed of Trust shall be deemed to be a Mortgage Deed
pursuant to Massachusetts General Laws ("M.G.L.") Chapter 183,
Section 18, and the Grant imade herein to the Trustees shall
have been made with MORTGAGE COVENANTS and upon the STATUTORY
CONDITIUON, as such terms are defined in M.G.L. ch. 183,
Sections 13 and 20 respectively, which Sections are
incorporalesd herein by reference. All covenants and ccnditions
contained rérein shall be construed as affording to the Trustee
rights additinn2l to, and separate from, the rights conferred
by the STATUTOKY CONDITION. In the event of any breach of the
STATUTORY CONDITIZH or if there is an Event of Default, in
addition to such otuer remedies provided for herein, the
Trustees shall have tae STATUTORY POWER OF SALE, as defined in
M.G.L. ch. 183, Sectior 2., which is incorporated herein by

reference.

6. Michigan

a. For the purposes har2of, on page 43 subsection
7.02(b)(i) of the Indenture is repizced with the following:

(i) by written notice ¢ the Company, declare
the entire unpaid indebtedness secured 'y this Indenture
immediately due and payable and foreclose 'tha interest of the
Company in the Property and sell, release an4d convey the
Property at public sale, and execute and del.ver to the
purchasers at such sale good and sufficient dee? of conveyance,
all in accordance with chapter 32 of the Michigan Revised
Judicature Act, as amended. The Trustee shall appiy the
procedures of any such sale in accordance with Section 7.03 of
this Indenture. In an event ¢f a public sale, the Prozelcy, at
the option of the Trustees, may be sold as one parcel. i} THE
EVENT OF SALE OF THE PROPERTY UNDER THE PROCEDURE FOR
FORECLOSURE OF A MORTGAGE BY ADVERTISEMENT AS PROVIDED UNDER
CHAPTER 32, ACT 236 OF THE PUBLIC ACTS OF MICHIGAN OF 1961, AS
AMENDED, THE COMPANY HEREBY WAIVES ANY RIGHT TO ANY NOTICE
OTHER THAN THAT PROVIDED FOR ANY ACT CITED ABOVE, OR TO ANY
JUDICIAL HEARING PRIOR TO SUCH SALE; or

7. New Hampshire

For all purposes hereof, this Indenture shall be
deemed to include the following:

a. This Mortgage is upon the STATUTORY CONDITIONS

(ri”
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and upon the further condition that all covenants and
agreements of the Mortgagor in the Note, this Mortgage, and all
other instruments executed in connection therewith and in ail
other mortgages, debts and obligations of or from the Mortgagor
to the Mortgagee, now existing, shall be kept and fully
performed, and upon any breach of the same Mortgagee shall have
the STATUTORY POWER OF SALE and any other powers given by
statute or any of the loan documents.

8. New Jersey

Fzr-the purposes hereof, this Indenture shall be
deemed to inc’ude the following:

The Cormpiny hereby acknowledges receipt of a true copy
of this Indentur<.

9. New York

For all purposes rereof, this Indenture (which does
not cover real property principally improved or to be improved
by one or more structures concaining in the aggregate not more
than six residential dwelling vaits, each having their own
separate cooking facilities) shall be deemed to include the
following:

a. The Company shall, in conpliance with Section 12
of the Lien Law of the State of New Yorx, receive the principal
amount of the Notes and shall hold the riqht to receive the
same as a trust fund to be applied first fur the purpose of
paying the cost of the improvement and shall aspply the same
first to the payment of the cost of the improvewcnt before
using any part for any other purpose.

b. In the event of a sale or other disposit.ien of
any Property located in the State of New York, or an iaterest
in an entity having an interest in any such Property, inciuding
a sale pursuant to a judgment of foreclosure cr a transfe: in
lieu thereof, or any other transaction with respect to such
Property which would, for purposes of the New York State Tax on
Gains Derived From Certain Real Property Transfers, N.Y. Tax
Law Sections 1440-1449 ("Gains Tax"), be deemed a "transfer of
real property®, as that term is used in N.Y. Tax Law Section
1440.7 (collectively, ~Taxzable Transfers"), the Company shall
pay any Gains Tax and other then applicable tax that may be due
as a result thereof. The Company shall fully and accurately
complete and execute all forms and documents with respect to
any Tazable Transfer which the Trustee may reasonably require,
and shall deliver such forms and documents to the Trustee at
least 30 days prior to the scheduled date of such Taxable
Transfer. If the Company fails to pay any Gains Tax or any
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such other tax liability and the Trustee pays all or any part
thereof, the Company shall on demand reimburse the Trustee for
the amount of such payment, and the Trustee shall be subrogated
to the position of the Department c¢f Taxation and Finance or
other appropriate taxing authority, as the case may be, with
respect to the Company to the extent of such payment.

c. Notwithstanding anything to the contrary
contaired herein, this Indenture secures only (a) payment of
the princiral of the Hotes, to the maximum extent of $
and accrued interest on the Notes and (b) all other amounts
advanced by the Trustee or the holders of the Notes after an
Event of Defaulit has occurred and is continuing pursuant to the
terms hereof, on.y to the extent that such amounts shall
constitute paymenc of (i) taxes, charges or assessments which
may be imposed by law uvpon the Property; (ii) premiums on
insurance policiec cevering the Preperty; (iii) expenses
incurred in upholding tne lien of this Indenture, inciuding,
but not limited to, the expenses of any litigation to prosecute
or defend the rights and 11er ~reated by this Indenture; or
(iv) any amount, cost or charjec to which the Trustee or any
holder of any of the Notes becore subrogated, upon payment,
whether under recognized principlecs of law or equity, or under
express statutory authority.

10. Penpsylvania
a. For the purposes hereof, on pave 1 of the

Indenture the phrase "NOW, THEREFORE, THIS IPUENTURE
WITRESSETH:* is replaced with the phrase "HO¥, THEREFORE,

r

INTENDING TO BE LEGALLY BOUND, THIS INDENTURE WITNESSETH:". T
b. For the purposes hereof, the address of the g;

within named Trustees is: %;
One Federal Street, Boston, Massachusetts £2211. ;%
11. Virginia =

For the purposes hereof, on page 7 the definition of
*Grant” is replaced with the following:

Means grant, bargain, sell, give, warrant, alien,
remise, release, convey, assign, transfer, mortgage, pledge,
deposit, set over and confirm, with general warranty and
English covenants of title, and create a security interest
under the Uniform Commercial Code.

For all purposes hereof, this Indenture shall be
deemed to include the following:
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