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KDBO14-B ¢ KDBO23-A
(1/13/84)

LEASE

i
THIS LEASE is made and entered into this ‘3 day of January,

1984, by and between AMERICAN NATIONAL BANK AND TRUST COMPANY
OF CHICAGQO, not individually but solely as Trustee under a Trust Agree-
ment dated November 22, 1983 and known as Trust No. 59691, having its
principel office at ¢/o Burbank Associates, Merchants Plaza, P.O. Box 7033,
Indianaroiis, Indiana 46207 ("Landlord"), and FEDERATED DEPARTMENT
STORES, 1'MC., a Delaware corporation, having its prinuipal office at 7 West

Seventh Street, Cincinnati, Ohio 45202 ("Tenant”).

RECITALS:

A. Landlord s the owner of a certain tract of land containing
approximately 18.71 acres inc¢ the owner of easements to use and maintain
certain roadways and drainage  facilitias adjacent thereto (collectively the
"Burbank Site"; subject to the provisions of Section 1.2 as to the amend-
ment thereof) in the shopping centsr currently being developed called
"Burbank Shopping Center” located in tha ‘City of Burbank, County of
Cook, State of Illinois, legally described in“Exhitit A hareto and shown on
the two alternative Plot Plans attached hercto as €xhibit B and Exhibit BD-1
(collactively, either "Exhibit B" or the "Plot Plan”j ind which Plot Plan
delineates the Permissible Building Area of both Landlordiand Tenant within
the Burbank Site,

3. Landlord desires to construct and operate, or <{2use the
construction and operation as a part of the Center, the buildirys and
instzllations, or a portion thereof as shown on the Plot Plan for the sale of
goods and services, sale of food and or the carrying on in general of
commercial activities (such buildings and installations are hereinafter
collectively called the “Landlord Improvements”) to be located on specific
portiecns of the Burbank Site (which portions, hereinaftur catlod the

"Parmissible Building Area” are shown on the Plot Plan).

600EPSGR
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C. it is proposed that Tenant will construct and operate the

Tenant's Bullding for use as a retail store as more particularly described in
Section 13.1 hereof on that part of the Burbank Site (the "Leased Site")
shown on the Plot Plan.

D. Super Valu Stores, Inc. (the "Existing Store”) is the owner
of and is presently operating a grocery store on a parcel of land (the "Cub
Foods Site”) adjacent and contiguous to the Burbank Site and which is more

particviarly described in Exhibit C and shown on the Plot Plan.

&
g
o
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ARTICLE |

DEFINITIONS

1.1 "Tenant's Building”. Tenant's Building is the building as

described in Section 10.1 to be constructed by Tenant on the Leased Site
togethor with any alterations or modifications thereto, or replacements
thereof, and shall include all appurtenances, accessions and fixtures therato
othaer than Trade Fixtures.

1.2 "Center”’. Center means the Burbank Site and the improve-
mants thereon but excludes the Leased Site and tho improvements thereon.
In the evasnt- Landlord becomes the owner of thea Cub Foods Site then the
term "Centar' ‘und the term "Burbank Site" shall each without further
action of the partias include the Cub Foods Site.

+

1.3 "Commor *irea”. Common Area means (i) the (a) individual
parking places for passeiige’ vehicles, (b) roadways and passageways to
provide vehicle access to, and-ingress and egress. *2 and from and in and
out of individual parking places in the Centar to streets adjacent to and
abutting the Total Property, including sntrances to and exits from the Total
Property, (c) sidewalks and walkways tG _provide pedestrian access to and
ingress and egress to and from such individuval parking places, (d) ma'ls,
whether covered or uncovered or open or enclored, to provide pedastrian
accass to and ingregs and egress to and from the Rites of the respective
parties hereto, (e) landscaped and planted areas, (f) all curbs and lighting
standards, traffic and directional signs, and traffic stripinygs 2nd markings,
and (g) the pylon sign described in Section 15.1, all {other inan~(b)) as
located within the Burbank Site, but not within the Leased Site. and
(ii} the area over and within which Landlord has the benafits of an ease-
ment for storm water retentio. located on the land adjacent to the Burbank
Site and described on Exhibit A and shown on the Plot Plan and the
sewers, pumps and faciiities required for the operation thereof.

1.4 "Default Interest Rate”. Default Interest Rate means two
per cen* (2%) over the corporate base rate from time to time announced

{(and changing simultaneously with each change in the corporate base rate)
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by The First National Bank of Chicago as its corporate base rate, but not
to exceed (a) the maximum rate of Iinterest from time to time permitted
under any applicable federal law (provided such fedaral rate preempts the
maximum interest rate chargeable in the State of |llinois), or (b} in the
absonce of preemption, the maximum rate of interest from time to time per-
mitted under tllinois law.

1.5 "Floor Area”. Floor Area means thoe number of squara feoet
of floor area on all levels including basements, mozzanines, and floor areas
occupind for storage, measured to the exterior surfoce of the extarior walls
and to tha {onter tine of any cominon walls, and outdoor selling arsas, but
exluding malle. “»shether covered or uncovered or open or anclosed, service
corridors, and aevcluding areas devoted to mechanical equipment located in
penthouses and bulkta:ds, truck dock platforms, maintenance office and
buildings occupied by (andlord and wused only in connection with the
Burbank Site, and deckea  storage areas (other than on floor lavel),
Initially each party shall calculate _the Floor Area on its Site and shall
submit such calculation to the other—party. Promptly after receipt of such
calculation the square footage of Floor Araa shall be based on certificates
agreed to by Landlord's architect and Tenart's _architect. In the event the
l.andlord and Tenant's architects can not agree on any calculation or total
of floor Area, the matter shall be submitted to (arbitration pursuant to

Section 21.23 hereof.

1.6 "Lease Term'". Lease Term means the Origina! Tarm, any

Renewal Term(s) which have been exercised pursuant to this Leus” and any
period provided for in Section 3.3 heraof,

1.7 "Rent". Rent includes both Minimum Rental and Percentage
Rental and any other amount provided in this Lease to be paid as additional
rental by Tenant to Landlord.

1.8 "Total Property”. Total Property means the aggregate of the
Cub Focds Site, the Center and the Leased Site.

1.9 "Trade Fixtures". Trade Fixtures means all trade fixtures,

inventory and personal property of Tenant located on the Leused Site.
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ARTICLE 1]
DEMISE

2.1 Upon the terms and conditions hereinaftar set forth and in
consideration of the payment from time to time by Tenant of the Rent here-

inafter sat forth and in consideration of the prompt parformance by Tanant

of each and every one of the covenants and agreements hersinafter con-

tained to be kept and performed by Tenant, the performance of each and
every-on» of which is declared to be an integral and assantial part of the
consideralion to be furnished by Tanant, Landlord does hereby leasa, let
and demise ur<c Tenant, and Tenant does hereby lease of and from Land-
iord, for the terin/ at the Rent and upon all of the other provisions of this
Loase, tho Leased Site together with any and all improvements now or
hereafter erected or instaiivd thereon and any and all present or future
appurtenances, rights, franih/ses, privilegos, liconses and easemonts bene-
fiting, belonging or pertaining —thereto, and furthoer togather with the
non-axclusive rights granted in Seoction 5.2 horeof (herein colloctively
roforrod to as the "Loased Promisoes”),

Landlord represents that: (a) it'ftus not entered into any agree-
ments with the City of Burbank, (llinois, or witlitany other political sub-
division which would adversely affect any rights ‘granted by Landlord to
Tenant in this Lease or which would roduce Tenant'sr _rights under any
applicable building or zontng ordinance and (b) to the host of Landlord's
knowledge the Burbank Site and Leased Site are currently zoosdin such a
classification which gaermits the construction and oporation of 2 shopping

center and a retail department store as provided herein.

ARTICLE t1)

TERM

3.1 Qriginal Term. The term of this Lease shall commence on
the first to occur of (a) June 1, 1986 or (b) the Opening Date (as defined
in Section 4.2 hereof) and shall continue to and including the date which is

the last day of the twenty-{ifth (25th) Fiscal Year thereafter (as defined in

600EYSSE
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Section 4.5(b)) (the "Original Term"), unless this Lease shall be sooner

terminated or extended in accordance with its terms,

3.2 Tenant's Options to Renew. TYenant shall have three (3)

separate options to renew and extend this Lease for three (3) separate,
successive pariods of ten (l0) Fiscal Years cach (each such pericd being
herein referred to as a "Renawal Term"”) to follow consecutively after the
Qriginal Tarm, upon the following terms and conditions:
(a) An Evant of Default shall not have occurred
and be continuing either at the time of exercise of an
rotion for a Renewal Term or at the time of the com-
mencement of such Renoawal Term.
(s Each such option shall be exercised by
Tenant, if atl all. by giving notice of oxercise to Land-
lord (i} not lesc *han one (1) Fiscal Year prior to the
expiration of the Criginal Term or the oxpiration date
of the then expiring Rednewal Term, as the case may
be, or (ii) in accordance with Soction 8.4 heraof.
(c) Tenant shall not be  entitled to exaercise its
option with respect to any Renewal Term unless it shall
have renowed this Lease for ecach of tho /prior Renewal
Term(s].
(d) At the time of each option exercien, the
Tenant's Building has beon occupied for retail purlporles
and open to the genaral public for at foast the immeodi-
ately preoceding two Fiscal Years, or if not so occupied
that the Tenant has bean and is diligently pursuing a
subtenant or assignee for tho Tanant Building.
3.3 Termination of the lLease Extension Option and Automatic
lLoase Extension., It is the intention of the partios hereto to absolutely
aveid any forfaiture of Tenant's rights to extend or renew the term of this

Lease under any of tho Renawal Tarm options through inadvertent failure of
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Tenant to give notice of the exercise thereof within the time limits prescrib-
ed in Section 3.2(b)} hersof. |f Tenant shall be entitled to exercise any
option for a Renewal Term pursuvant to the provisions of Section 3.2(b)
hereof but shall fail or neglect to exercise such option within the time
limitation set forth in such Section, then at any time after the earliest date
the notice of exercise could have been given but not prior to the one (1)
Fiscal Year period set forth in Section 3.2(b)., Landlerd may give Tenant
notice . of Landlord's election to terminate such option unlass within
three (2 full calendar months after receipt of such notice, Tenant exer-
cises its rption for such Renewal Term. If Tenant thereafter fails to so
exercise such rption to extend the Lease Term within such 3-month notice
period, this Leaze shall axpire on the last to occur of (a) the stated Lease
Term termination date otherwise provided for in this Lease and (b) the
expiration of such 3-montin_period.

If Tenant shall fail te give notice to Landlord of Tenant's election
to extend the term of this Lease for, any Renewal Term, and if Landlord
shall faill to give notice to Tenan( of Landlord's selection to terminatw
Tenant's right to extend this Lease, then, jas set forth above, for so long
as such event shall continue, the Lease Terri-shall be automatically extend-
ed, for successive periods of three (3) full caienagsr months each (during
which periods the Rent shall be the Rent which wouid-bave been applicable
had Tenant duly elected to extend the Lease for the agolicable Ronowal

Term), upon all of the terms and conditions then in aeffact, subject to

Tenant's rights under the aforesaid Renewal Term options and iandiord’s

rights to place a time limit on Taenant's right to axarcise such Renewal) Term
options by a notice in the manner above provided.

Provided, however, and notwithstanding the foregoing, Tenant
shall have the right (exercisable by notice to Landlord at least twelve (12)
full calendar months in advance of the stated expiration date of the Lease
Term) to have the Lease Term and on the Original Term's stated expiration
date (or, if the Lease has baon extendsd for a Renewa! Term, on such

Renewal Term's stated expiration date).

600 SSK
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If Tenant has no option to further extend this Lease for a
Renewal Term under the terms and provisions of Section 3.2 hearecf, the
Lease Term shall terminate on the stated expiration thereof and no holding
over by Tenant or acceptance of Rent by Landlord shall operate to extend
the Lease Term other than on a month-to-month basis.

3.4 Effoct of Renewal. In the event of any extension of the
Lease Term by reason of Tenant's axercise of any one or more of its
Renewal Term options set forth in Section 3.2(b) hereof, or by reason of
automatic~.Lease Term extension(s) pursuant to Section 3.3 hereof, this
Lease sha'i Un deemed and shall forthwith be renewed with the same force
and effect as ' *he stated expiration date of the Lease Term as so extended
had been the orig.~ally specified expiration date of the Lease Term, and all
of the terms, covenanls, conditions and provisions of this Lease shall
continue in full force and effect during each Renewal Term pericd, except
that this Secticn 3.4 shall to¢ )grant any option to renew or extend the

Lease Term beyond the third (3rd) such Renewal Term.

ARTICLEAY
RENT
4.1 Minimum Annual Rental, Except s provided in Section 4.2,

Tenant shall pay to Landlord, from June 1, 1984 (the "Initial Rental Date”)

until the "Rental Commencemeont Date" (as defined in Section 4.2 hereof), a
minimum annual rental of Seventy-Five Thousand Dollars ($75,000), payable
in advance in equal monthly installments of $6,250.00 each, on the'rirst day
of each calendar month. Commancing on the Rental Commencement ‘Data and
for the remainder of the Original Term and during each Renewal Term,
Tenant shall pay to Landlerd a minimum annual rental of One Hundred
Twenty-Five Thousand Dollars (%$125,000), payable in advance in equal
monthly installmants of $10,416.67 each, on the first day of each calendar
month. In the event that the Rental Commencement Date is a date other

than the first day of a calendar month, Tenant shall pay on the first day

of the calendar month next following the Rental Commencement Data an

&
[ o
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b
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instalimont of such minimum annual rental due prorated on a per diem basis

with respect to such fracticnal calendar manth and the first full monthly

rental instaliment,

4.2 Rental Commencement Date and Opening Date,

{a) The "Rental Commencement Date" shall be the earlier of
(i} the date that Tenant first cpoens the Tenant's Building for business
(which date is referred to herecin as the "Opening Date") as a retail
department store or (ii) June 1, 1985, |If the Leased Site (together with
the "building pad”, utility service and Mandatory Parking Area as described
in Sactioti 9. hereof) is not delivered to Tenant pursuant to the provisions
of Section 9. . fizceof on or before the date which is fifteen (15) days after
the "Required Dalivery Date” (as therain defined), then for all purposes
hereunder the Initial-dsntal Date and the Rental Commencement Date shall
each be postponed by tie number of days that elapsed between the Re-
quired Delivery Dats and the ) Actual Delivery Date (as also defined in
Section 9.1). If the leased Site [*ngether with the building pad, utility
service and Mandatory Parking Areay /s delivered to Tenant pursuant to the
provisions of Secton 9.1 hereof on or &%t r the sixteenth (16th) day after
the Required Daealivery Date then for all ‘purposes hereunder the Initial
Rental Date and the Rental Commencement Date shal! each be postponed by
(i) fifteen (15) days plus (ii) twice the number Of days that elapsed
between and commencing upon, the sixteenth (16th) day after the Required
Dalivery Date and the Actual Datlivery Date. Notwithstanding either of the
two preceeding sentences being applicable, however, payments ~t:-Rent at
the rate of $125,000 per year shall commence on the Opening Date.

(b) if Tenant fails to open the Tenant's Building for business on
or prior to November 1, 1985, but is in compliance with the requirements of
Section 10.1 heracof, notwithstanding anything herein to the contrary Tenant
shall not be in default under this Lsase, and the sole effect under this
Article IV shall be that the Rental Commancement Date shall be as provided

in the praceding paragraph of Section 4.2 hareof.
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4.3 Placa Where Rent Faid. Aill Roent shall be payable to Land-

lord at the place provided In this Lease for tho sending of notices to Land-

lord, or at such other placo as Landiord may specify by notice to Tenant
from time to time. A place onca specified as tho place for the payment of
Rent shall be such until It shalt be changed by notice by Landlord to
Tenant.

4.4 Percentage Rental, In addition to tho minimum annual
rontal, Tenant shall pay to Landlord additional rentsl (the “Parcentagoe
Rentat" ) zomputed and payable as heroinafter set forth in this Article V.

475, Parcentage Rental Except for Partial Fiscal Years.

21 Percentage Rental shall be computed for each Fiscal

Year as /=ilows:

(LY “Two Percent (2y) of Gross Sales of
$14,000,00) tc $15,250,000 per Fiscal Year;

(ii)  One7nd One-half Percent (13%) of Gross
Sales of 615,250 000 to $18,000,000 per Fiscal
Yeaar:;

(i) One-Half Percen’ {i1) of Gross Sales in
excess of $18,000,000 per Fiscal Year,

Rontal paid pursuant fo clauses (a), (b) and (c)
above shall be due and payable within thirty-five (35) days
after the end of such Fiscal Year. Tanunt shall on each
such payment due date deliver to Landlord «n unaudited
statement of Tenant's Gross Sales during sucn /Fiscal Year
which shall be cartified to either by a financial Officer of
Taenant or by a financial officer of the division of Tenant
from time to time operating the store in the Tenant's
Building.

(b) Fiscal Year means the Fiscal Year used by Tenant in
accorcdance with its usual accounting and fiscal reporting pro-
cedures which currently is a period of either fifty-two (52) or

fifty-three (53) calendar weeks and is based on a usual 4-5-4
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calendar quartar (i.e., having two four-week Fiscal Months and
one five week Fiscal Month in aach calendar quarter) and which
ends In aach vyear on the Saturday nearest to January 31.
Tenant shall have the right at any time(s) to change its Fiscal
Yaar upoh at least ninety {90) days’ prior notice to Landlord,
provided no zuch change shall reduce the amount of Percentage

Rental that otherwise would have been payable to Landlord nor

materially alter the due date(s) of payment of Percentage Rental,

4.6 Percantage Rental During Partial Fiscal Years, First Partial
Fiscal Year means the following period if it is loss than a full Fiscal Year:
the period commansing with the Opening Date and onding on the day immadi-
ately prior to tho first day of tho first full Fiscal Year of the Lease Torm.
Last Partial Fiscal Year means the following period if it is less than a full
Fiscal Year: the period anding on the expiration or termination date of the
Lease Term and baginning on (tha #irst day of the Fiscal Year in which the
tormination date occurs. For tho purpose of computing Percentage Rental
for the First Partial Fiscal Yoar, the(Gross Salos made in the First Partial
Fiscal Year shalt be added to the Gross Sales for that number of days
{including Sundays and bolidays) immediatels following the First Partial
Fiscal Year as shall be equal to the difforence cue'wien the number of days
(tncluding Sundays and holidays) in the First Partiai“Srscal Year and 365
(such aggregate Gross Sales are callod the "First Aggragate Gross Sales”).
For the purpose of computing Percentage Rental for the Lasc Fartial Fiscal
Year, the Gross Saies made 1n tho Last Partial Fiscal Year shall'be . added to
the Gross Sales for that numbor of days (including Sundays and heoiidays)
immodiately preceding the Last Partial Fiscal Yoar as shall be equal to the
difference between the number of days (including Sundays and holidays) in
the Last Partial Fiscal Year and 365 (such aggregate Gross Sales are called
the "Last Aggregate Gross Sales”),

The Percentage Rental payable for the First Partial Fiscal Year or
the Last Partial Fiscal Yoar shall ba the amount determined pursuant to the

provisions of Section 4.5(a) based upon the Gross Sales for the period

[
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described in the immediately preceding paragraph of this Section 4.6 and by
multiplying such percentage rentai due by a fraction, the numerator of
which fraction shall be the number of days in the First Partial Fiscal Year
or the Last Partial Fiscal Year, respectively, and the denominator of which
fraction shall be 365. The resuit of the foregoing being the Percentage
Rental due for the First or Last Partial Fiscal Year as the case may be.
Notwithstanding the foregoing, the Gross Sales for the aforesaid number of
days following the First Partial Fiscal Year, and preceding the Last Partial
Fiscal Yzar, respectively, shall also be included in the respective Fiscal
Years of which those periods are otherwise a part.

Percuritage Rental for the First Partial Fiscal Year shall be due
and payable four/*yundrea (400) days after the Opening Date and Percent-
age Rental for the Last Partial Fiscal Year shall be due and payable on the
thirty-fifth (35th) day next following the end of such Last Partial Fiscal
Yoar. The payments accordirg)to this Section 4.6 shall be accompanied by
the unauditod statement of Terant's Gross Sales during the year used to
calculate the First or Last Aggreguts Gross Sales, which shall be certified

to either by a financial officar of Tenast-or a financial officer of the divi-

sion of Tenant from timo to time operating a store in tho Tenant's Building.

4.7 Annual Sales Raeports. Within (one. hundred twenty (120)
days aftor the end of esach Partial Fiscal Year dnd_cach full Fiscal Year,
Tonant shall furnish Landlord a statemont in writing propared by a financial
officer of Tenant or by o financial officor of tho diviston-o! Tonant from
time to timo oparating a stora in the Tenant's Building showiic the Gross
Sales during such Year, the amounts paid Landlord by way of (Percentago
Rontal payments for such Year and the adjustments, if any, required to be
made between Landlord and Tenant for such Year, to the end that, after
first giving effect to all Parcentage Rental payments (or Partial Fiscal Year
payments, as the case may be), Landlord will receive, and Tenant will pay
no more than, the amount of the Percentage Rental to which Landlord is
entitled pursuant to this Article IV, and any balance of Percentage Rental

due Landlord as shown by said statement shall be paid by Tenant on
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delivery of such statement and any excess or overpayment of Percentage
Rental shall be a credit toward the Rent next payable, or if Tenant shall
elect to receive payment of such overpaymant by giving written notice
thereof to Landiord, Landlord shall pay such overpayment to Tenant within
thirty (30) days of receipt by Landlord of such notice. 1§ the Lease Term
has expired, the overpayments shall be paid to Tenant within thirty (30)
days of receipt by Landlord of such statement. If Tenant from time to time
receivs’s. audit reports of Gross Sales from the Leased Premises prepared by
independent certified public accountants Tenant shall daliver a copy theraof
to Landlord prrommptly after receipt thereof by Tenant.

4.8 Dafinition of Gross Sales. The term "Gross Sales” as used
in this Lease shail mean the actual sales or rental price of all goods, wares
and merchandise sold or rented, and the actual charges for all services
performed by Tenant in o» from the Tenant's Building, including telephone
sales and orders taken in or (frori the Building, although such orders may
be fitlled elsewhere, and including saws or rentals by (but not rent paid to
Tenant for the use of Tenant's (u!ding or a portion thereof from)
assignees, sublessees, concessionaires or itensees in or from the Tenant's
Building, but lass and excluding therefrom:

(a) Sales and use taxes, so-calied luxury taxes,
consumer's excise taxes, gross receipts taxes 2nd other

similar taxes now or herevafter imposed upon the czale of

merchandisc or services, and whether or not such Laxos

are audded separately to the sales price of merchandisz

or services and collected from customers or paid by the

seller and I1nclucded in the retail selling price where the

component of the selling price reprosenting such tax

may be identified as being passed through or paid to

the appropriate governmental authority but not taxes in

the natura of taxes imposed upon the income of Tenant,

(b} Gift certificates, or like vouchers, until such

time as the same shall have been converted into a sale

by redemption in the Tenant's Building.
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(c) Interest, sarvice or sales carrying charges or
other charges, however denominated, paid by customers
for extonsion of credit on sales and where not included
in the marchandise sales price.

(d) Goods raturned to saurces or transferred to
another store or warehouse owned by or affiliated with
Tanant.

(e) Sales of fixtures, equipment or property
which is not stock in trade and which is not in the
srdinary course of Tenant's business.

«t The price allowed on all merchandise traded
in by“Customars for credit or the amount of credit for
discounts arnd allowances made in liew of acceptance
thareof,

(g9) The sellira /irrice of all merchandise returned
by customers and acceptrd for full credit or the amount
of discounts and allowance nacde thereon.

(h) Sums and credits recsived from insurance or
defendants in the settleament of cl2ims for loss of, or
damage to, merchandisae.

{i) Cash refunds made to custumsrss in the
ordinary course of business.

(j) Receipts from cafeteria for empioyess only/

(k) Income from coin-operated telephones.

(13 Income from wvending machines maintained for
the convenience of employeses and not located in any
selling area.

(m) Receipts from alteration services and work-

room operations, shoe repair, hat repair, engraving,

moncgramming, pressing, cleaning, mending and similar

minor auxiliary services, provided such sarvices and

operations are rendered primarily with respeact to
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merchandise sold at or from the Tenant's Building and

such receipts are not includable in salos under custe-

mary retail accounting procedures; and provided fur-

ther, that charges for such services are not intended
to be at a profit,

(n) Al parcel post, freight, express or dolivery
charges collected from customers.

(o) Al gift wrap charges to customers which are
~ot intended to ha at a profit.

{(p) Any sales made by a travel bureau in the
Tenani = DBuilding, provided that there is not more than
one (1) su<h travel bureau and that such trave! bureau
does not occupy more than one thousand (1,000) square
feet of Floor Arna in the Tenant's Building.

{q) All sales” o7 merchandise and services to
employeses of Tenant at 2 disrount,

{r) Any service charge, made and collected by
Tenant and turned over to its smployees receiving tips
and gratuities from Tenant's patrons snd customers.

{(s) Any sales to jobbers of (Joods previously
offered for sale at retail, and sales in bulk. to nonretail
purchasers.

(t) Sales of bonds, stamps (other than staigps
sold for collection purposes), governmantal iottery
tickets and theatre or other admission tickets (but any
commission or other remuneration retained by Tenant
for making such sales shall be included in Gross Sales),
travelers checks, money orders, bank drafts, and other
similar articles, but not excluding from the Gross Sales
any lifa insurance premiums paid on life insurance

policies sold by Tenant.
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(u) Amounts retained by credit curd corporations

as compensation; provided that the amounts so retained

shall not be based upon more than seven and ona-half

porcant (7}%) of the Gross Sales during any Fiscal Year

(to be prorated for any Partial Fiscal Yaar).

Sales shall be deemed to have been made whan merchandise has baen
shipped or delivered, and services shall be deomed to have been rendered
when campleted, or when such sales or services, as tho case may be, have
been chirged against the purcheser or customuer on the books of Tenant,
whichever 0f) such events shalli be theo first to occur. Transactions shall
be included wheihar for cash or on credit and whethar the amount thereof
is collected or unciziiected,

4.9 Audit flight, Tenant covenants that, for the purposes of
ascertaining the amount payable to Landlerd as Percentage Rental, 1t will
keap accurate books and reccrds.of Gross Sales {which books and records
sha!l include, without limitotion, sztes and occupational tax returns and
pertinent sales records, including. /without limitation, transactions with
assignees, sublessees, concessionaires -2nd licenseas) in accordance with
generally accepted accounting practices and /will preserve such books and
records for each Fiscal Year for at least three (3) years from the date of

delivery of the Annual Sales Report pursuant to Section 4.7 hereof unless

Landlord shall have theretofore assertad a claim against Tenant with respect

to the Percentage Raental for such Fiscal Year, 1n which eveit such books
and racords shall be preserved by Tenant until resolution ot ‘h« .dispute.
All such books and records shall be maintained at the Tenant's Building or
at the office of Tenant where the sales records of its division from time to
time operating the store in Tenant's Building are regularly kept.

At any time within thrae (3} vyears after an annual report of
Gross Sales is submitted to Landlord, Landlord may, upon thirty (30) days’
prior written notice, cause a special audit to be made of Tenant's bocks and
records of Groes Sales for the Fiscal Year covered by such report. Such

audit shali be diligently made by an independent certified public accountant
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selected by Landlord. Tenant shall have the reasonable right of approval
of such accountant if it is other than a nationally recognized accounting
firm. So long as Melvin Simon & Associates, Inc. owns or controls, directly
or indirectly, the Leased Site, the accountant selected by Landlord noad be
neither an independent certified public accountant nor approved by Tenant,
in the event such audit shows that such report of Gross Sales does not
contain an undorstatemont of Gross Sales in oxcess of two percent (2.00%)
of the actual Cross Sales made during the poriod covered by such report,
then tho.entire fees and expenses charged by tho certified public accoun-
tant makirg the audit for Landlord shall be paid by Landlord. In the event
such audit skower that such report of Gross Sales shows an understatement
of Gross Sales greatar than two percont (2.00%) and loss than three percent
(3.00%) of the actuav fross Sales made during the poeriod covered by such
report, then the entire feet and oxpanses charged by the certified public
accountant making the audit-JoiLandlord shall bo paid one-half (}) each by
Landiord and Taenant. n the event such audit shows that such raeport of
Gross Sales shows an understatement <f Gross Sales of three porcant (34%)
or more of the actual Gross Sales made_zivring tho period covered by such
report, than the eontire fees and expoensos charged by the certified public
accountant making the audit for Landlord shall oe paid by Tenant. In the
event the audit shows the Parcentage Rental paird by Tenant to be groater
than the amount of such rental actually due, the amcunt of such oxcess
shall be credited by Landlord to the next accruing monthly insiallmont(s) of
Rent, or, if Tenant so elocts by giving writton notice thereot ‘v ‘andicrd,
refunded to Tenant within thirty (30) days of roceipt by Landlord of such
notice, or, if paid with respect to the last Fiscal Year, refundoed to Tenant
within thirty (30) days after completion of such audit. In the event the
audit shows the Percentage Rental paid by Tenant to be less than the
amount of such rantal actually due, Tenant shall pay to Landlord the
amount of the deficiency within thirty (30) days after completion of such

audit.
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Landlord agrees that any information which it or any accountant
or representative selacted by it may receive pursuant to the provisions of
this Lease as to the business and affairs of Tenant, its assignhees, sub-
lesseos, concessionaires and licensees shall be considered as confidential
and shall not be disclosed to any other persan or entity, except: (a) as
may be required by law or {b) to purchasers or mortgagess of the Leased

Site if Tenant shall so request,

4.10 Rent without Setoff or Counterclaim, Landlord shall not be

called vson to make any expenditure for the maintenance, repalr or preser-
vation of the Tenant's Building or the Leased Site. Except as otherwise
expressly providad herein, there shall be no deduction or setoff of any

nature whatsoevaer 7rom Rent payable under this Lease.

ARTICLE V
COMMON AREA

5.1 Maintenance. Landlord covenants and agrees with Tonant
that during such time as Tonant oparates or causes to be operatud a retail
store or other rotail uses as may be pernitted by this Lease in the Tenant's
Building, Landlord will maintain or cause’ ‘o be maintained the Common
Area, and afl parts therwof, in good order, coHdition and repair, keeping
the same 1n a clean and sanitary condition, in alcerdance with the stan-
dards of first-class strip shopping center operatich, “including without
Limitation, the following:

(i) alt hard-surfaced portions of the Common Avea:

shafl bo swept and all spow accumulations removed
at intervals sufficltent to maintain the same in a
clean, safe and passable condition before the rotail
stores within the Burbank Site shall open for daily
business with the public and, as to snow, from
tima to time during cach day;

all sidewalks shall be swept and washed at inter-

vals sufficient to maintaln the same in a clean
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condition and all surface waters shall be promptly
removed;

all public trash and rubbish containers located in
the Common Areas for the use of the public shail
be amptied at least daily or more often as may be
required and shall be washed at intervals suffi-
cient to maintain the same in a cliean condition;

all landscaping shall be properly maintained,
including irrigation and removal of weeds and
foreign matter;

Zitychard-surfaced markings shall be inspected at
regdlar intervals and promptly repainted as the
same snxll become unsightly or indistinct from wear
and tear or.other cause;

all sewer catih’ basins shall be cleaned on a
schedule sufficieny to maintain ali sewer lines in a
frae-flowing condition; ind all mechanical equip-
moent which is a part of uturm and sanitary sewer
facilities shall be regularly ‘irsrected and kept in
proper working order;

all paved surfaces shall be inspected ~at regular
intervals and maintained in a good condition;

all utility facilities servicing the Common Adteas,

including, but not by way of limitation, hose biks,

standpipes, and domeaestic water lines, shall be
intpected at regular intervals and promptly re-
paired or replaced, as the occasion may require,
upon the occurronce of any defact or malfunction;

all Common Areas amenities, benches and institu-
tional, directional, traffic and other signs, shall
be Incpocted at regular intervals, and maintained

in clean and attractive surface condition; and
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{x) all lamps on lighting standards or otherwise shall
be inspected at regular intervals and all lamps
shall be promptly replaced when no longer propar-
ly functioning.
L.andlord also agrees to keep ali Parking Areas and walkways on the
Burbank Site well lighted (providing a minimum lighting intensity of one
footcandle maintained at grade level) during all times that the Tenants
Buildine . or businesses occupying at least a majority of the Floor Area of
buildings un the Burbank Site are open for business and for reasonable
periods betcie and for at least 45 minutes after such business hours; and
to install, maintain_and employ all necessary and adequate signs and mark-
ings to designate_/zil such Parking Areas and control the flow of traffic.
Landlord agrees that i will not at any time consent to {where consent of
Landlord is required), impose or collect any charge for parking in the
parking areas located on the 7ro:3! Property (except in the event, and to
the extent, it may be required to do so by governmental authorities).

5.2 Tenant's Right to Use./ landlord does hereby declare and
grant a non-exclusive easement to Tenart, its successors and assigns,
during the Lease Term, for ingress and egresc and the passage of pedes-
trian and meotor vehicle traffic over and upon "he Zommon Areas in such
areas as are set aside by Landlord on the Plot Plan fur.ingress, egress and
the passage of pedestrian and motor wvehicle traffic, und. for parking of
vehicles (except service and delivery trucks) on that portion /ot the Common

Area shown on the Plot Plan as "Parking," the said easement  fur: ingress
and egress being for the use and benefit of the Tenant, its agents, cus-
tomers, licenseas, invitees, and the said easement for parking wvehicles
being for the use and benefit of customers of the Tenant. Landlord hereby
further grants to Tenant, its employees, agents, customars and invitees,
pursuant to and to the extent of the rights granted to Landlord in the
Operating Agreement, the nonexclusive right to use the Cub Foods Site for

ingress, egress, passage and parking, subject to all of the terms, cove-

nants and conditions contained in the Operating Agreemant.

-20-
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5.3 Tenant's Maintenance Payments. Commencing on the Opening

Date and continuing thereafter during the Lease Term and so long as Land-
lord is operating and maintaining the Common Area in accordance with the
requirements of this Lease, Tenant agrees to pay its pro rata share of the
cost of maintaining the Common Area on the DBurbank Site which pro rata
shara shall be a fraction having as its numerator the Floor Area of the
Tenant's Building and having as its denominator the total of the Floor Area
of the Tenant's Building and of Landlord's Floor Area provided, however,
Tenant's pro rata share shall be no greater than the cost of maintaining a
parcel of.sufficient size to accommodate the Tenant's Building and a parking
ratio of 5.0 auicmobiles per 1,000 square feet of Floor Area within Tanant's
Guilding with nucezsary entrances and exits to the Parking Area. In the
event the Opening D2¢soccurs on a date prior to the opening of 30,000
square feet of Landlord's F.oor Area (Landlord having no duty or obligation
undar this Section 5.3 to czratruct and develop any amount of Floor Area
on the Burbank Site), Tenant's pro_rata share shall be no graater than the
cost of maintaining a parce! of sutficient size to accommodate the Tenant's
Building and a parking ratio of 4.0 wvirmobiles per 1,000 square feet of
Floor Area within Tenant's building with{ riecessary entrances and exits
(such parcel or area is referred to in this (Leuse as the "Pre-Opening
Parce!”). The Tenant's maintenance payments shdli not include any com-
ponent of the maintenance costs for the Cub Foods “Site except from and
after the time that the Landlord purchases the Cub Foods Site “and operates
the Total Property under common ownarship and for the comman btenefit of
all tenants on the Total Property. Thereafter, the maintenance' pzyments
required of the Tenant hereunder shall include those costs and expenses
required for the maintenance of the Common Areas on the Total Property.
At all times during the term of this Lease any payments required to be
made or made by Cub Foods or any occupant of other portions of tha Total
Property including the out parcel areas other than occupants of any portion
of the Total Property who are included in the computation of Landlords

Floor Area (any theater being deemed included therein) toward the Common
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Area maintenance cost shall be credited against the Common Aroa mainte-

nance cost of Landlord prior to determination of Tenant's maintenance

payments and Tenant's proportionate share thareof. Oucupants of the "out
parcel area” shall be deomed to contribute a pro rata share of the costs of
maintaining the storm water ratention area and the road ways within the
Burbank Site whethor or not such occupants are actually required to pay
such pro rata share. "The costs incurred by Landiord to maintain the
parking area on the "out parcel aroa" as shown on thoe Plot Plan shall not
be included in the cast of maintaining the Common Area for which Tenant s
to pay o pro ratao share. Moreover, the Floor Areoa of the out parcel areas
shall not be inc’uded in thae calculation of the Landlord's Floor Area used to
datermined Tenant s pro rata share of the Common Area maintenance costs.

5.4  Escalalinn of Maintenance Payments. The maintenance pay-
ments as provided in this Article V, shall be subject to increase not more
than once each Fiscal Year (Commencing with the socond full Fiscal Year),
Tenant's maintenance payments riay-Ye based upon the Landlord's estimate
of the cost to maintain the Common~/iraas in accordance with the terms of
this Lease rolying upon the experience ~f-the Landlord for the preceding
vyoar together with Landlord’'s reasonable estinmate of the anticipated incroase
in cost to maintain the Common Areas for the ‘her .current year. At the
time the Landlord increases the monthly maintenance payments {o be paid by
the Tenant, the Landlord shall provide to Tenant reascnabie justification for
and a detailead explanation of the basis for the estimate of the increased
maintahance payments, When the actual costs for such mairisiance are
determined, Landiord shall furnish Tenant a statement in writing/ certified
by a financial officar of Landlord, showing for the immediately preceding
calandar year Landlord's actual costs for any maintenance and an adjustment
will be effected between Landiord and Tenant to reflect the actual costs for
the preceding vear.

Landiord covenants that, for the purpcoses of ascertaining the
amount of any increase in the maintenance payments, it will keep accu-

rate books and records in accordance with generally accepted accounting
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practices and will preserve such books and records for each calendar year
for at least three (3) years unless Tenant shall have theretofore asserted a
claim against Landlord with respect to any such increase for such Fiscal
Year, in which event such books and records shall be preserved by land-
lord until resolution of the dispute. All such books and records shall be
maintained at the Center or at Landlord's principal office.

At any time within three (3) years after a report of increase in
mainteriance costs is submittted to Tenant, Tenant may, upon thirty (30)
days’ piior writton notice, cause a spocial audit to be madoe of Landlord’s
racords of/it: maintonance costs for the calendar vyear covered by such
report. Such ~audit may be initially made by an accountant employee of
Tenant.

Tonant shatialse have the right to have Landlord’'s maintenance
cost records auditod, o». 2 diligent basis, by an indopendent certifiod
public arcountant selected byl Taxant. Landtord shall have the roasonable
right of approval of such accountasthif it is othor than a nationally recog-
nizod accounting firm. In the event (such audit shows that such report of
maintenance costs incroase does not coftain _an overstatemont of such in-
crease in axcess of thrae percent (3%) of the /2ctual maintonance costs made
durtng the period covered by such raport, than tho entire fees and ex-
ponsas charged by thae certified public accountani.pisbing the audit for
Tenant shall be pad by Tenant; otherwise, such fees and sxpenses shall be
pard by Landlord. In the event the audit show: the inc/eate in main-
tenance payments paid by Tenant to be greater than the amcunt of such
payment actually due, the amount of such excess shall be credi‘ed by
Landlord to the next accruing monthly instaliment of Rent, or, (f paid with
respect to the last Fiscal Year (or last Partial Fiscal Year), refunded to
Tenant within thirty (30) days aftar completion of such audit, In the event
the audit shows the increuse in maintanance payment paid by Tenant to be
less than the amount of such payment actually due, Tanant shall pay to
Landlord the amount of the deficiency within thirty (30) days after comple-

tion of such audit. In either event, future amounts payable by Tenant

pursuant to this Article V shall be adjusted in accordance with the audit,
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5.5 Month!ly Payments. Such amounts so pavyable by Tenant
pursuant to this Article V shall be payable in twelve (12) monthly install-
ments., Each such installment shall be due and pavyable monthly in advance
on the first day of each month during the Lease Term commencing with the
Opening Date. |f such amounts are increased pursuant to Section 5.4
hereof and the increase (the "Maintenance Increase”) is made other than on
the first day of any Fiscal Year, then commencing on the first day of the
first month after which the Maintenance Increase is made, each monthly
payment {other than the first such monthly payment) shall be increased by
an amount equal to one-twelfth (1/12th) of the Maintenance increase and the
first such montn!y _paymant shall be increased by (a) one-twelfth (1/12th) of
the Maintenance lacrease multiplied by (b) the number of calendar months
betwuon the first day-o/ such Fiscal Year to and including the first month
after the Maintenance Increase is made.

5.6 Determination cr Maintenance Costs. The maintenance and
othar costs proevided for in Seclion.5.3 hereof shall be those maintenance
costs paid or incurred by Landlord in maintenance porformed by, or on
behalf of, Landlord as detarmined in “sdcordance with generally accepted
accounting principles and shall exclude {a) cepraciation (other than depro-
ciation on machinery and equipment employed in _maintonance); (b) any
costs which are properly chargeable in accordance vith genorally accepted
accounting practices to capital improvemoents as distingu shad from operating
expenses; (c) interest on or amertizeation of debt; (d) casaaity insurance
maintained by Landlord; and {(a) the Landlord's costs for the lapositions,
i.andlord may add to such maintenance and othor costs a managenent feo of
four percent (4.0%) of the amount of such costs, which fee shall constitute
o part of such costs for tha purposes of this Lease.

5.7 FElection Subsequent to Transfer by Original Landiord,
Effective upon the sale or other conveyance of the Burbank Site to an
entity over which Melvin Simon L Associates, Inc., does nol have direct or
indirect ownership or control, any increase in Tenant's portion of the

maintenance payments for any fiscal year subsequent to the transfer as
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above described shall be hmited to the greater of ten percent (10%) of the
maintenance payment for the preceeding Fiscal Year or the percuntage of
increase in the average of the Consumer Price Index for each fiscal year as
compared to the next following fiscal year. The term "Consumer Price
Index” snall mean the Consumer Price index -- Chicago, !llinois-Urban Wage
Earners and Clerical Workers (all items) (1967 = 100) prepared by the
Bureau of Labor Statistics of the United States Department of Labor. I[n
the event that such Consumer Price Index shall no longer be published with
a base yzar of 1967, the Landlerd shali compute by referance to data avail-
able from-sach Bureau of Labor Statistics the actual percentage increase
from consumer  mrices during the period or periods in question. |If said
Consumer Price In2sx shall cease to be published, the Landlord shall use
the most comparable iniddex published by the United States Government. |f
the maintenance payments exceed the foregoing limitations then, in lieu of
making further maintenance rarsments, Tenant may elect to perform the
maintenance obiligations set forth lin this Lease on that portion of the Centar
labeled as "Optional Maintenance Area™ urn the Plot Plan attached hereto.

5.8 Withdrawal From Common  Area Maintenance. Tenant shall

have the right, at any time during the (Lrase Term to withdraw from

participation in Landlord’'s program of maintenance cof the Common Araas, by

notice in writing served upon Landlord not less thail winety (90) days prior
to the date of withdrawal. In the event that Tenant dces so elect to with-
draw it shall no longer be required to pay its share of the cust of main-
taining the Common Areas except for those costs which are nut soverable
from the overall Common Area operations (by way of illustration linhting of
the Parking Lot unless separate meters are installed (which are not requir-
ed by this Lease)) and shall be solely responsible thereafter for main-
toenance and repair of the Common Areas located in the Optional Maintenance
Area dasignated on the Plot Plan and shall maintain such area in accordance
with the provisions of Section 5.1 haereof. Tonant may elect upon giving
l.andlord writton notice of such mloction not less than sixty (60) days prior

to the desirad effective date ot such election, to rejoin or recommence its
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participation in Landlord’'s Common Area maintenance program in which case
Tenant shall once again be responsible far its share of the costs of main-
taining the Common Areas and no ionger responsible for the maintenance
and repair of any portion of the Common Area. Provided, however, that
the Tenant may not withdraw from participation in Landlord's common area
maintenance program so long as Melvin Simon & Associates, lnc. owns or
controls, directly or indirectly, the Center or if there has been an assign-
ment of this Lease or a subletting of the entire Tenant's Building by
Federatud Department Stores to any assignee or sublesses who is not a
Successor Larporation as such term ts defined in Section 16.1 heraof.

5.€ “.andlord's Right to Perform Common Area Maintenance On

Optional Maintenance Area. In the event the Tenant has withdrawn from

participation in Landlerz’s program of maintenance of the Common Areas
pursuant to Section 5.8 ‘nerpof and fails thereafter to maintain the Optional
Maintonance Area designatar. ~on the Plot Plan in accordance with the
critera, provisions and standaids of Section 5.1 hereof, the Landlord may
elect, upon giving Tenant written _notice not less than fiftaen (15) days
prior to the desired eaffective date of  siuch election, (except in an emar-
gency situation for which notice shall ba/civen in the most practicable
means available and Landlord may commence the required maintenance acti-
vities without the passage of a notice period) to perform the Common Area
maintenance in accordance with the provisions of Secticsts 341 on the Optional
Maintenance Area if within said fifteen (10) day period the Tenant does not
commence and proceed diligently to remedy such failure and cuims!y with the
maintenance standards set forth in Section 5.1 hereof. The (cest and
expense to the Landlord for performing the maintenance on the Uptional
Maintenance Area shall be payable by Tenant an the first day of each month
of the lease term following the submission of an invoice for such axpense

from the Landlord to the Tenant.
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ARTICLE VI
TAXES, ASSESSMENTS AND OTHER IMPOSITIONS

6.0 Proration of Impositions and Commencement of Tenant Obliga-
ticns. The term "Impositions” shall mean any real estate taxes or other ad
valorem taxes on tangible property, assessments and other governmental
chargas, general and special, ordinary and extraordinary, unforeseen as
well as foreseen, of any kind and nature whatsoaver, including, but not
limited 45, assessments for public improvaments or benefits on the Burbank
Site inclucding the Common Arecas. Any Impositions payable by Tenant
pursuant to ‘nis Article VI which relatos to a fiscal poriod of the taxing
authority, a par¢ of which period is included within the Loase Torm and a
part of which is includud-in a period of time prior to commencement of the
Lease Term or after the tarmination of the Lease Term (whether or notl such
Imposition shall be assessec. lavied, confirmed, imposed or become a lien
upon the Leased Site and the <ripravements thereon, or shall become pay-
able during the Lesse Term) shal._be adjusted as between Landlord and
Tenant, so that Landliord shali pay that proportion of such Imposition which
that part of such fiscal period not included; in the Lease Term bears to
such fiscal period, and Tenant shall pay the renainder thereof. The obli-

gation of Tenant for Impositions relating to theLeased Site and the

Tenant's Building shall commence with the first to occu=-of (i) the Opening

Date or (ii) the Initial Rental Date, Tenant's obligatior for Impositions
relating to the Center (but not the Leased Site or Tenant's Rui'ding) shall
commence as provided above but shall be limited however, in the axent such
date occurs prior to the opening of 30,000 square feet of Landlord's Floor
Area (inctuding only one half of the Fioor Area of a theater) so that Tenant
shall only pay a pro rata share of the Impositions relating to Common Areas
¢n the Pre-Opening Parcel and a proporticnate share based upon a parking
ratio of 4.0 automobiles per 1000 square feet of Floor Area within Tenant's
Building of the Impositions on roadways within the Burbank Site and the
storm water ratention area until 30,000 square feat (including only one-half

of the Floor Area of a theater) is built and thereafter pro rata.
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Landlord shall have no obligation or duty under this Article VI to
construct and develop any amount of Floor Area on the Burbank Site.
Occupants of the "out parcel area” shall be deemed to contribute to a pro
rata share of the Impositions on the storm wator retention area and the
road ways within the Burbank Site whether or not such occupants are
actually required to pay such pro rata share,

6.1 Reont Tax. If at any time during thae lLoease Term a tax or
exciso on rents or Income or othor tax howoevor described (the "Rent Tax")
1s leveosd ar assessed by the United States of America, tho State of Illinois,
or any poliical subdivision of eithar, on account of the rents herounder or
the interest of./Laondlord under this Lease, and if such Rent Tax is tn liou
of or as a substiute for, in whale or In part, real estate taxes or other
ad valorem taxes, Teihant covenants to reimburse Landlord on account
thoreof to the extent heraeip-provided, n no ovent shall Tenant be obli-
gated to pay for any year Gny greater amount by way of such Rant Tax
than would have baen pavable by Landlord had the rentals paid under this
Lease upon which such Rent Tax is inposed bean the sole taxable income of
Landlord for the year in question or to ray or to reimburse Landlord for
any tax of any kind assessed against Landluond-on account of any such Rent
Tax reimbursement,

Nothing in this Lease shall require Tenant *o pay any franchise,
estate, inheritance, succession, capital levy or transfer te:x of Landlord, or
any income, excess profits or revenue tax or, except to the extent pro-
vided in this Section 6.1, any other tax, assessment, charge ©Or levy upon
the rent payable by Tenant under this Lease.

6.2 Tax Division. Landlord shall seek to cause (but without any
liability, obligation or detriment to Landlord) (a) the Leasad Site and/or the
Tenant's Building and (b} the remainder of the Burbank Site and all im-
provements thereon, to be separately assessed and taxed. Tenant shall

fully cooperate with Landlord in effecting such saparate assessment.

6.3 Impositions Payable By Tenant if Tax Division Effected. 1f

the tax division provided for in Section 6.2 hereof is effected, Tenant

agrees to pay or cause to be paid in the name of Landlerd as additional

-28-
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ront, before any fine, penalty, interest or cost is added thereto for the
nonpayment thereof (the "Tax Delinquency Date"), Impositions which are
assessad, levied, confirmed, imposad or become a lien upon the Leased Site,
the loasehold, the Tenant's RBuilding, wsr any or all of tham, except as
otherwise provided for in this Section 6.3, commencing as provided in
Section 6.0 hereof.

If by law any such Imposition is payable or may at the option of
the toxpayer be pald in installments (whother or not interost shall accrue
on tho vnpaid balance of such lmposition), Tenant may pay the same (and
any accrued interest on the unpaid balance of such Imposition) in instali-
monts as the . s»mo respectively become due and bhafore any fine, penalty,
intorest or cost if -added therato for the nonpayment of any such instaliment
and interest,

In addition, during the term of this Lease, but commencing as
provided in Saction 6.0 horest, Tenant shall pay to Landlord as additional
rent a pro rata share of the liwpositions on all Common Area and all im-
provements on such Common Area, “wnich pro rata sharo shall be a fraction
having as its numerator the Floor Area o the Tonant's Duilding and having
as its denominator the total of the Floor £Zrna of tha Tenant's Building and
of the Floor Area (subject to adjustment if llancierd increases the Floor
Area or acquires title to the entire Tota! Property! «f all other butldings in
the Center, Tenant's pro rata share as to such Corrion Area Impositions
shall be no greater than the Impositions on a parcel of suificient size to
accommodate the Tenant's Building and a parking ratio of 5.5 'qutomobiles
por 1,000 square feet of Fioor Area within Tenant's Building with_necessary
vehicular entrances and exits thareto. Such payments to Landliord shall be
made within fifteen (15) days of request therefor givon at any time(s) after
any lmposition on the Centar 1s doterminable but not more than thirty (30)
days before Landlord will pay such Imposition. Tenant shall be entitied to
4 proporticnate credit for any discount obtained by Landlord if Tenant has

paid its share of such Impositions within the discount pariod.
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6.4 Impositions Payable by Tenant if Tax Division is not Effected.

If a tax division is not effected so that the Leased Site is not separately
taxed and assessed, Tenant shall pay to Landlord within fifteen (15) days
of raquest therefor submitted with copies of tax bills and the calculations to
determine Tenant's portion (given not more than thirty (30) days before
Landlord will pay such Imposition) as additional rent a pro rata portion of
the Impositions on the Burbank Site and all improvements thereon, and all
Commean Areas, (a) based upon the tax assessor’'s records of the Impositions
on the Lexsed Site and the improvements thereon, and a pro rata share of
the Commeh ~Area land and improvements, which pro rata share shall be a
fraction having7as’its numetrator the total of the Floor Area of the Tenant's
Building and having_as its denominator the total of the Floor Area of the
Tenant's Building and the_ Floor Area of all other buildings in the Canter
(b) if such records are not-available or If such records are not accessibie
or do not separately assess ths (enant’'s Building, the Landlord's Building
or the Common Areas, then Tenanys portion shall be equitably based upon
tho relative ages, waluos and respociive. Floor Areas and the Common Area
Improvements, which pro rata share ‘shia'l be a fraction having as its
numeratar the Floor Area of the Teonant's Buiiding and having as its denom-
ihator the total of the Floor Area of the Tenant's” Building and of Floor
Area of all other buildings in the Canter (but Tenant ~~pro rata share as to
such Common Area Impositions shall be no greater than~if based upon a
parcel of sufficient size to accommodata the Tenant's Building and a parking
ratio of 5.0 automobiles per 1,000 square feet of Floor Area within Tenant't
Building with necsssary entrances and exits}.

If Landlord and Tenant shall be unable to agree upon a fair
allocation of the Impositions between Landlord and 'Tenant pursuant to this
Section 6.3, such allocation shall be dotermined by arbitration pursuant to
Section 21,24 of this lLease. Provided Tenant has paid Landlord Tenant's
portion thereof, doterminable as aforesaid, Landlord shall pay all linposi-

tions on the Burbank Site prior to the Tax Delinquency Date,
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6.5 Landlord’'s Right to Pay Impositions on Behalf of Tenant. in
the event Tenant shatl fail, refuse or neglect to make any of the payments
in this Article VI required, then Landlord may, at its option, pay the
same. The amount or amounts of money so paid, including reasonable
attorneys’ fees and expenses which are reasonably incurred because of, or
in connection with, such payments, together with interest on all of such
amounts from the date(s) of payment(s} at the Default Interest Rate shall
be repaid by Tenant to Landlord upon the demand of Landlord; and the
repayment thereof may be collected or enforced by landlord in the same
manner o< *hough said amount were an installment of rent specifically re-
quired by the tarms of this Lease to be paid by Tenant unte landlord upon

the day when Lanalerd demands repayment thereof from Tenant.

6.6 Tenanht's:Right to Pay Impositions on Behalf of Landlord, In

the event Landlord shali fuil, raefuse or neglect to make any of the pay-
ments in this Article VI reguived to be made by Landlord, then Tenant
may, at its option, pay the s:me. The amount or amounts of money so
paid, including reasonable attorneys’ fees and expenses which are reason-
ably incurred because of, or in conngction with, such payments, together
with interest on all of such amounts from tlie date(s) of payment(s) at the
Default Interest Rate shall be repaid by Landlard to Tenant upon thae de-
mand of Tenant; and the amount thereof may be «utaff by Tenant against
the Rent in accordance with the provisions of Section 1871 rareof.

6.7 Evidence of Payment. Subject to Section 6.9, each party
shall furnish to the other party, not more than thirty (3C) Gayz-aftar the
Tax Delinquency Date, as to any Imposition payable by such (uinishing
party pursuant to this Article VI, official roceipte of the appropriate taxing
authority, photocopies thereof or other proof satisfactory tc the other
party, evidencing the payment thoreof.

6.8 Contosts. Either party hereto shall have tho right to con-
test the amount or validity of any Imposition payabla by such party on its
Site pursuant to this Article VI by appropriate administrative or legal pro-

ceodings, but this shall not be construed in any way as modifying either of
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such party’'s covenants to pay such Impositions at the time and in the
manner as in this Article VI provided unless the administrative or legal
proceadings shall operate to prevent both the collection of the Imposition so
contested and the sale of any portion of the Burbank Site or the improve-
ment thereon to satisfy the same. The other party agreas to cooperaie
reasonably with the contesting party in any such contest but without
axpense to the cooperating party except as provided below.

Either party shall have the right to institute contest proceedings
relative <o the Common Area and, if a tax division is not obtained pursuant
to Saction 5.2 hereof, the Burbank Site. Should either party institute
proceedings o Llontest the validity or the amount of any Imposition lavied
against the exterir " Commen Area (or the Burbank Site if a tax division is
not obtained as aforecarl), the other party shall cooperate in such proceed-
ings. The parties shall 'share (on the same pro rata basis as the parties
share in the payment of the Anmpnsition being contested) the costs of such
contest (each party shall pay itt sbare of the costs on demand) and addi-
tional Impositions payable by reason of such contest and any benefits
received by reason of such contest; provided, however, either party may
elect not to share in such costs of such (countest by notice to the other
party, in which event the party advancing such/cotts shall have the right,
on a ftirst priority basis, to recover such costs {plus interest thereon at
the Default Interest Rate from the date of each advance) trom any benefits
received from such contest.

Notwithstanding the foregoing, Tenant shall not have «re.right to
contast the amount or validity of any ad wvalorem Imposition or the annual
assessmants for the storm water retention ponds except as provided betlow,
but may contest any other assessment for improvements not located on the
Burbank Site. Tenant may contest the amount or validity of any lmposition
when the bonds issued pursuant to the City of Burbank Ordinance No. 31-
11-74-83 entitled AN ORDINANCE AUTHORIZING AND PROVIDING FOR THE
ISSUANCE OF $1.85 MILLION TAX INCREMENT ALLOCATION BONDS, OLD
POSTAL SITE DISTRICT REDEVELOPMENT PROJECT AREA, SERIES A, OF

-372.
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THE CITY OF BURBANK, COOK COUNTY, ILLINOIS, have beon paid in

full,

ARTICLE VI

INDEMNIFICATION AND LIABILITY INSURANCE

7.1 Tenant's Indemnification. Tenant covenants and agrees with
Landiord that during the entire Lease Term, Tenant will indemnify and save
harmiess  Landiord, from and against any and all claims, actions, damages,
hability #nd expense (including, without limitation, reasonable attornoys’
fees) in connaction with the loss of life, personal injury or damage to
proparty, or any of them, in, on or about the Leasod Site, the Tenant's
Building, the Center or the Total Property occasioned wholly or in part by
any act or omission of Tanant, its sublessees, licensees and concessionaires
and its and their agents, contractors or employees, unless the act or omis-
sion of Landlord, its agents, <chtractors or employees shall contribute
thereto.

7.2 Landlord's Indemnification. . Landlord covenants and agrees
with Tenant that commencing with the deélivery of possession to Tenant of
the Leased Site and during the entire Lease Farm, Landlord will indemnify
and save harmless Tenant, from and against anv 2znad all claims, actions,
damages, lability and expense (including, without limitation, reasonable
attorneys’ fees) in connection with the loss of life, 'pgrsonal injury or

damage to property, or any of them, in, on or about the Lasascd Site, the

Tenant's Building, the Center or the Total Property occasioned wholiy or in

part by any act or omission of Landlord or its tenants, and its and their
agents, contractors or employees uniess the act or omission of Tenant, its
agents, confractors or employees shall contribute thereto. Landlord shall
further indemnify Tenant from any cost, expense or damages to property of
Tenant or Tenant's Building from the existence, repair, maintenance, re-
placement, or damage caused by or arising from the utility lines lying

beneath the Leased Site.
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7.2 Waver of Indemnities. Each party waives as against the
othor party any and all right of recovery under the foregoing Sections of
this Article VII (a) for any loss of or damage to proparty rasulting from
fire or perils included in the casualty insurance required to be carried by
tho waiving party pursuant to Articlo VI hereof (and whether or not such
insurance is in effact or a party elects to self-insure as permitted in this
Lease) and (b) for any porsonal injury or death or property loss or damagoe
covored by joint public liability insurance in effect pursuant to the Operat-

ing Agresment,

7% Tenant's Liability Insurance. Tenant covenants and agrees

with Landlord.tbat commencing with the delivery of possession to Tenant of
tho Leased Site _and continuously thoreafter during the entire Loase Torm,
Tenant will cause to Lo written and maintained in full force and effect at its
own cost and exponso, a policy of insurance in tho form generatly known as
comprehensive general liabiily) insurance insuring Tenant (and naming
Landlord as an additional insured) ~nainst any and all claims and domands
made by any person or persons whomscever for injuries or death or prop-
erty damage received or occurring in conarction with the Leased Site or the
Tenant's Building or for any other risk iasured against by such policy.
Such policy shall be written with a single limit of hot less than Five Million
Dollars ($5,000,000), |[|f Federated Department Storosy .Inc., or a Successor
Corporation s the tenant hereunder and provides seolf insurance in accor-
dance with the terms of this Lease then the policy may be  aritten with a
single limit of not less than Two Million Dollars ($2,000,000). /Sich insur-
ance shall include contractual coverage for the indemnities providad for in
this Lease.

7.5 Landlord’'s Liability Insurance. Landlord covenants and
agrees with Tenant that commencing with delivery of possession to Tenant
of the Leased Site and continuously thereafter during the entire Lease
Term, Landlord will cause to be written at its own cost and expense, a
policy or policies of insurance in the form generally known as compre-
hensive general liability insurance insuring Landlord (and naming Tenant as

an additional insured) against any and all claims and demands made by any

-34-
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person or porsons whomsoever for injuries or death or property damage
received or occurring in connection with the Center or for any other risk
insured against by such policies. Such policy shall be written with a single
limit of not less than Five Million Dollars ($5,000,000}. Such insurance
shall include contractual liability coverage for tho indemnities provided far
in this Loase including without limitation the damagos that may arise from
the existence of the utility lines beneath tho Loased Site for which Landlord
is respoasible as provided in Section 14,3,

7.6 Joint Public_Liability Insurance. Nothing in this Lease shall
affect any obligations under the Operating Agreement to maintain joint

public liability ipsurance in effect,

ARTICLE VI

CASUALTY INSUKANCE AND DAMAGE OR DESTRUCTION

8.1 Tenant's Insurdncaes Tenant covenants and agrees with
Landlord that Tenant will at all tines during the Lease Term keep the
Tenant's Building insured in good and responsible insurance companies for
protection against all loss or damage 10 the Tenant's Building by fire,
windstorm, hail, explosion, damage from aircraft and vehicles and smoke
damage. and such other risks as are from time to time included in "atl risk”
ondorsemonts in Cook County, ilinois, in an amouni at least sufficient to
avoid the effeocts of the coinsurance provisiens of the pelicies and in an
amouynt not less than ninety percont (90%) of the actual replacement cost of
the Tenant's Building (without deduction for depreciation, buY saxcluding
foundation and excavation costs and costs of underground flues, ylres and
drains). Provided, however, during such peariod as Tenant is either
Fodeorated Oepartment Stores, Inc, or a Successcr Corporation, the
endorsement to the foregoing policy may be an “extended coverage”
ondorsement rather than an “all risk"” endorsement. So long as Tenant
shall have the right to self-insure pursuant to Section 20.3 horoof, it shall
have the right to select its own deductible, but Tenant shall, nevertheless,
advise the Landlord of the amount of the deductible upon the request of

the Landlord, Any deductible contained in Tenant's ' insurance coverage

-35-

&

o
9
%
&

&
Q
e




UNOFFICIAL COPY

shall be borne by Tenant. Landlord and its mortgagees shall be additional
insureds on such insurance coverage as their interests may appear.

B.2 Builder's Risk Coverage, From the inception of any con-
struction work which Landlord or Tenant may effect on the Leased Site

through the completion of such work, and as often as Tenant may construct

the Tenant’s Building or make a substantial alteration to the Tenant's

Building, the party performing such work or causing such work to be per-
formed_ will cause builder's risk insurance to be in tull force and effect,
which irzurance shall be in complianco with the provisions of Saction 8.1
hereof, a3z auwch Section relates to the additional insureds, the nature and
minimum amouni ‘nsured by such coverage,

8.3 Mandatory Rebuilding, f the Tenant's Building shall be
damaged or destroyed Ky fire or other casualty at any time(s) during the
first one hundred eight| (108) full calendar month period of the Original
Term foliowing the Opening” Date, or during the first two and one-half
(2-}) yoar poriod of any Renowal Term (either of such periods of the
Original Term or a Renewal Term uaing hereinafter called the "Mandatory
Rabuilding Poriod™), Tenant shall rebuild and replace or repair the
Tenant's Building to, at Tonant’'s option, nct toss than oighty parcent (B0u)
of the Tenant's Floor Area as oxisted prior to thh_fire or other casualty,
raserving to Tenant tho right to construct the rowaining twenty percent
{20v) of Fioor Area at any time while this Loase is 90 effoct, but in any
ovent to the same architectural style and the samo quality zv construction
as aoriginally constructed,

if at any time after the Mandatory Rebuilding Period and prior to
the last twaelve (12} months of tho Lease Term, the Tenant's Building shall
be destroyed or so damaged by fire or other casualty that the cost of
restoration thereof shall not exceed twenty-five percont (25%) of the re-
placament valus thereof immediately prior to such damagoe, then Tenant shall
rebuild and replace or repair the Tenant's Building but 1n any event to the
same architectural stylo and the same quahty of construction as originally

constructed,
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8.4 Optional Rebuilding. (a) If the Tenant does not self-insure
and if at any time (i) after the Mandatory Rebuilding Period the Tenant's
Building shall be destroyed or so damaged by fire or other causalty that
the cost of restoration thereof shall excead tweonty-five per cent (25%) of
the replacemant value thereof immediately prior to such damage, or (it} duyr-
ing the last twelve {12) months of the Lease Term the Tenant's Building
shall be materially damaged or destroyed by fire or other casualty (such
damage. or destruction being not less than twenty-five percent {25%} of the
replacement value thereof), then Tenant shall have the option whether or
not to recui'd or restora the Tenant's Duilding, which option shall be
evidenced by-nsiice to Landiord within sixty (60) days after such damage
or destruction which notice if given during the last twelve months of the
Lease Term or Adurinyg .o Renewal Term shall constitute an exercise of the
next applicable option to extend the Lease as provided in Section 3.2 heareof
if Tenant has the right to enercise the same (other than for the require-
ment of notice given at least one Fizcal Year prior to the expiration of tha
term). If Tenant does not elect tc vebuild, this Lease shall cease and come
to an end ten (10) days from the giving'cf such notice with the same force
and effect as if such date were tho date hdéruin fixed for the expiration of
the Lease Term and Rent and other charges stall 'be apportioned and paid
to the date of such expiration and at Landlord'i alection, Tenant shall
promptly raze the Tenant's Building {(or damaged porticn ‘thareof as may be
designated by the lLandlord), clear away all debris and restura the Leased

Site to a sightly condition. The loss from such damage (exzes. for the

portion thereof, if any, covering Trade Fixtures, and except for tnha por-

tion thereof, if any, used to pay the cost of any razing and restoration
performed by Tenant, which portions shall be paid to Tenant) shall be
adjusted with the insurance company or companies solely by Landlord and
the entire insurance proceads for such damage (except for such portions
thereof, if any, covering Trade Fixtures or costs of razing or restoration
performed by Tenant, which portions shall be paid to Tenant) shall be paid

to Landlord. If Tenant does not serve any such notice within such 60-day
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peaeriod, Tenant shall be deemed to have elected not to rebuild, and this
laase shall come to an end seventy (70) days after such damage or destruc-
tion.

(b) If Tenant elects to self-insure for the type of casualty that
damaged or destroyed the Tenant Building and at any time (i) after the
Mandatory Rebuilding Period, the Tenant's Building shall be destroyed or
so damagad by fire or other casualty that the cost of restoraticn thareof
shall ex<sed forty percent (40%) of the replacement wvalue thereof as mea-
sured immediately prior to such damage, or (ii) during the last twelve (12)
months of tha _ease Term the Tenanl's Building shall be materially damaged
or destroyed by vire or other casualty (such damage or destruction being
not less than tworly-five percent (25%) of the replacement value thereof),
then Tenant shall have <‘he option whether ar not to rebuild or restore the
Tenant's Building, which wetian shall be evidenced by notice to Landlerd
within sixty (60) days after (such damage or destruction which notice if
given during the last twelve months 21 the Lease Term or during a Renewal
Term shall constitute an exercise of the next applicable option to extend the
Lease as provided in Section 3.2 hereof ivv Tenant has the right to exercise
the same (other than for the requirement of notice given at least one Fiscal
Year prior for the expiration of the term). Ifl Terant does not elect to
rebuild, this Lease shall cease and come to an end tur. (10) days from the
giving of such notice with the same force and effect as it _such date were
the date herein fixed for the expiration of the lLease Term and Rent and
othar charges shall be apportioned and paid to the date of such .xpiration

and at Landlord's election, Tenant shall promptly rate the Tenant's Zuild-

ing, (or the damaged portion thereof as shall be designated by the Land-

lord) clear away all debris and restore the Leased Site to a sightly condi-
tion. |If Tenant does not serve any such notice within such 60-day period,
Tenant shall be deamed to have elected not to rebuild, and this lease shaltl
come to an end seventy (70) days after such damage or destruction.

8.5 Rebuilding Pertod. If Tenant is required to rebuild or
repair the Tenant's Building pursuant to Section 8.3 hareof or elects to

rebuild or repair the Tenant's Building pursuant to Section 8.4 hareof,

.38-
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such rabuilding or repair shall be promptly commenced and pursued dili-
gently to completion and shall in any evaent be completed within twelve (12)
months from the time when the damage or destruction occurred. The
Tenant's Building shal' reopen for business (if Tenant is required undor
this Lease to be operating a department store in the building when such
restoration is completed) or ready for occupancy (if Tenant is not so ro-
quired to be opearating a dapartmant store) uporn completion of such rebuild-
ing or rapair. |[f the Tenant ceasas operations Jduring the rebuilding and
such oceurs during the period of the Operating Covanant, then the Operat-
ing Covenan’. shall be extendad for the period of time of such cessation.

8.6 Use.of Insurance Proceeds. Subject to the provisions of the
seacond paragraph. ot this Soction 8.6, if Tenant is required to rabuild or
repair the Tenant's bLuilding pursuant to Section 8.3 hereof or elects to
repair or rebuild the Tenant's Building pursuant to Section 8.4 hereof, the
proceeds of insurance required .o'be carried by Tenant pursuant to Sec-
tion 8.1 hereof shall be paid to the ncider of the first mortgage lien on the
Burbank Site (the "Landlord’'s Mortgacee”) or if none or if such mortgagee
declines to hold such proceeds in accoraance with the terms of this Lease
then to a title company or bank as the parties~may agree upon, as escrow
agent, and all amounts coilected on any such poaliciss shall be available to
Tenant for the reconstruction or repair of the Tenast's Building to thae
extent that such proceeds are required for such purpcser and any excass
shall be paid to Tenant. At the time of creating such ascrow a:count, and
from time to time thereafter until the said work of reconstructios or repair
shall have been completed and paid for, Tenant shall reasonably ‘Sotisfy
Landlord and the escrow agent that at all times the undisbursed portion of
the fuad in such escrow account is sufficient to pay for the work of recon-
struction or repair in its entirety, according to the plans adopted therefor,
and if Landlord or such escrow agent is at any time not reasonably satisfied
that the undisbursed escrow fund is at anv time sufficient to pay for the
full cost of reconstruction or repair, Tenant shall immediately deposit into
such escrow account such additional funds to so reasonably satisfy Landlord

or such escrow agent. As a condition toe each disbursement by the escrow
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agent, Tenant shall furnish the escrow agent with a certification by an
architect licensed to do business in the State of fllinois that tha repair or

rebuilding for which disbursement is sought has beon completed pursvant to

the plans and is free of any liens or right thareto., Tonant shall pay to

the oscrow agent all fees for Its sorvices required by this Article Vill,

If Federated Department Stores, Inc. o ils Successor Corporation
is the Tonant, thon the insurance proceeds doscribed in the foregaing
paragraph shall be paid to Tenant to be usod by Tenant for reconstruction
as aforezaid.

8.7 Landlord’s Right to the insurance Procoeds. If at any time
prior to expoarditure of all insurance proceeds pursuant to Suction 8.6
hereof an Event <7 Default has occurred and 15 continuing, Landiord shall
be immediately entitlsd vo receive such portion of the unexpected insurance
proceeds as may be necoeisarv to cure such Event of Default, and this shall
be done whonaver and as ofteén as any Evoent of Dofault has occurred and is
continuing. Nothing harein contavied, however, shall be construed as
permitting Tonant to default in tho payment of Ront or charges in this
Loase stipulated to be paid by Tenant ¢ the porformance by Tonant of
its other covenants of this Lease, and Landlord may, at its cption, iIf the
Event of Default is in the payment of Ront or other charges or In the
performance of any othar covenants of this Lease, proceed against Tenant
for the collections of such Rent and charges or recover and take possession
of the Leased Site and the Tenant's Building in accordance with the provi-
siony of this lLease or pursue any other right or remedy available to It
undeir the terms of this Lease. If the insurance proceeds are raguited to
be escrowed pursuant to Section 8.6 herecf, Tenant shall forthwith reim-
burse said escrow agent for the purpose of reconstruction or repair any
amount so paid therecut on account of any default of Tenant. If after the
said work of repair and reconstruction shall have been completed and paid
for in full there remains any unexpended insurance proceeds, such balance
shall be paid to Tanant if at that time no Event of Defauit has occurred and
is continuing, otherwise such amount shall be paid to Landlord, Tenant

shall commence the reconstruction or repair of the Tenant's Building within
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a period of six [6) months from the date of loss, and once commenced,
Tenant shal! thereaftar diligently prosecute the same to completion., If
Tenant shall fail to so commence and prosecute construction and if by
reason of such failure and Event of Dafault is declared by Landlerd pur-
suant to this Lease and (s continuing (or if an Event of Default has other-
wise occurred under any term of this Leaso and is continuing}, then all
insurance proceeds, or the unexpended balance thereof, as the case may
be, shail be paid to Landlord to be retained by it

2.8 Insurance Proceeds Less than $200,000. If the Insurancoe
award paviblo by virtue of the casualty insured against is no more than
Two Hundred /rhFousand Dollars ($200,000), and no Event of Default has
occurred and is Contiruing, the insurance award arising from a casualty to
Tenant's Building pursuant to insurance policies owned by Tenant shall be
pard over directly to Townart without the necessity of croeating an ascrow
account. This shall not servo %o reliove Tanant from promptly effecting tho
repairs and rehabilitation of the preaisos as required by this Article VIII,

8.9 Landlord’'s Insurance. ( landlord covenants and agrees with
Tonant that, excopt as hereinafter set rorth_ at all times when Landlord is
roquired to rebuild Landlord's Building under’~the terms of this Loase koop

the Landlord's Buildings insured n good and reszonsible inturance com-

panies for protection against all loss or damage to thelandlord's Buildings

by fire. windstorm, hail, explosion, damage from aircraftCand vahicles and
smoke damage, and such other risks as are from time to time included in
“all risk" endorsements in Cook County, Ithinois, In an amovar at foast
sufficient to avoid the effects of the coinsurance provisions of the pohcies
and in an amount not less than ninety percont (90%) of the actual replace-
ment cost of the Landlord's Buildings (without deduction for depreciation,
but excluding foundation and excavation costs and costs of underground
flues, pipes and drains) with a reasonable deductible on any single loss or
group of losses within one (1) year in such amounts as shall be approved

by Landlord. Provided, however, such insurance may be carried in whole

or in part under any plan of seif-insurance which Landlord may from time
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to time have in force and effect so long as Landlord shall have a net worth
of at least ten {10) times the policy limits required in this Section 8.9,

8.10 Landlord's Rebuilding. (a) During the one hundred eight
(108) full calendar months foliowing the Opening Date, (b) during such
period as Landlord is required to rebuild Landiord's Building under the
Operating Agreemont, or (c) if during the period the Tenant is required to
restore or rebuild and Tenant does restore or rebuild the Tenant's Building
in accrurdance with Section 8.3 hereof, then, in the event of damage to or
the desiruction of the buildings or improvements now or hereafter located
on the Cerce " by fire, windstorm or any other casualty required under this
lLease to be irsured by Landlord, and subject to the rights of Landlord's
mortgagees, Lan<diord shall rebuild and replace or repair the buildings to,
at Landlord’'s option, ot less than eighty percent (B0y) of the Floor Area

as oxisted prior to the ‘firs or other casualty, reserving to Landlord to

construct the remaining twonty parcent (20%) of Floor Area at any time

while this Lease is in effect but in any evont to the same architectural style
and the same quality of constructior, as existed prior to thoe fire or
casualty. Such insurance money shall te payable to Landlord's Mortgagee
or if none or if Landlord's Mortgageo declinas to hold such proceeds in
accordance with title company or bank as the bparfies may agree upon as
aescrow agent. Any mortgage now or hereafter consiituting a haen on the
Burbank Site, or any reneswals or replacemonts thervof, <r any agreement
othorwise axtending or modifying the same shall contain a provition whereby
the mortgagen shall agree, acquiesce and consont that any insveance pro-
cveds resulting from a loss on tho Burbank Site received by such mefigagoeo
shall be held by it (or an escrowee acceptable to Landlord’'s Mortgagee) in
trust for the purpose of paying for the cost of repairing, restoring or
replacing the buildings and improvements thercon in accordance with the
provisions of this Lease and of the Operating Agreemegnt. All amounts
collected on any such policies shall be available to Landlord for the racon-
struction or repair of the buildings or improvements now constructed or
horeafter constructed on the Center which are damaged or destroyed, and

shall be paid out by the helder of such amounts from time to time as the
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work of rebuilding, reconstruction and repair shall progress upon certifi-

cates by an architect licensad to do business in the State of illinois, having
supervision of such reconstruction and repair, certifying that the amount of
such estimate is being applied to the payment of the reconstruction or
repair and at a reasonable cost therefor; such holder shall be charged with
the duty of seeing that the funds are properly applied in payment of the
reconstruction and repair. If said fund is insufficient to pay for the full
cost ol such reconstruction and repair {but only as a result of a defauit by
Landlerd *o maintain the insurance required in this Lease), then Landlord
shall immediacely secure and deposit into such fund such vunds as may be
necessary to sccomplish such repairs and reconst-uction. in the event
Landlord defaulis in_the performance of this obligation, Tenant shall have
the rights set forth in Section 1B.6 hereof other than the right of self-
help, It shall be the du*y of Landlord to cause such repairs to be accom-
plished as often as the Centir /is destroyed or damaged during the period
described in this Section 8.10, and ail of such work shall be effected, com-
pleted and paid for as promptly a¢ the exercise, by Landlord, of due
diligence makes possible and in any evert it shall be completed within
twelve (12) months after the time when the icca or damage first took place;
provided, however, that commencement of said _rerairs need not be made
prior to six [(6) months after the loss, The work, »¢han completed, shall
rostore the damaged or destroyed improvements on the Center as required
by the Operating Agreement. In the event Landlord fails o complete the
repairs and restoration of the Center in accordance with the <er’ms of this
Article VI, then Tenant shall bave, in addition to other rights givaaved in
this Articie VIIi, the right and option to cancel and terminate this l.ease by
written notice to Landlord, and this Lease shall terminate ninety (90) days
after such notice unless Landiord completes such repairs and restoration
within such 90-day period.

8.11 Insurance Proceeds Less than $200,000. If the Insurance
award payable by virtue of the casualty insured against is not more than
Two MHundred Thousand Decllars ($200,000), and no default has been de-

clared under Section 18.6 and is continuing, the money may be paid over

-43-

600ETSSK




UNOFFICIAL COPY

directly to Landlord without the necessity of creating an escrow account.
This shall not serve to relieve Landlord from promptly aeffecting the repairs
and rehabilitation of the premises as required by this Article VIII irrespec-
tive of the cost thereof.

8.12 Waiver of Subrogation. Whoneover [a) any loss, cost, damage
or expense resulting from fire, explosion or any other casualty or occur-
rence is incurred by either of the parties to this Lease, or anyone claiming
by, thiough, or under it in connection with the Leased Site or the Centar,
and (b} =uch party is then covered in whole or 1n part by insurance with
respect to/sich loss, cost, damage or expense or is required under this
Lease to be so insured (or to be self-insured), then the party so instred
(or so required} hereby releases the other party from any liability said
other party may have. on account of such loss, cost, damage or expense to
the extent of any amount =ecovered by reason of such insurance (or which
could have been recovered had. such insurance been carried as so required)
and waives any right of subrogation, which might otherwise exist in or
accrue to any person on account tliersof, provided that such relecase of
liability and waiver of the right of subrogation shall not be operative in any
case where the effect thereof is te invalida’s such insurance coverage or
increase the cost thereof (aexcept that in the case of incroased cost, the
other party shall have the right, within thirty (30} navs following weritten
notice, to pay such increased cost, thereby keeping tuch release and
watver in full force and effect). If the party released fronm libility hera-
under is the lLandlord, and if Landiord is an lllinois land trust, the term
"Landlord,” for the purpose of this Section B.12 only, shall inciude the

Trustee, its agents, its beneficiary or baeneficiaries and their agoents.

ARTICLE_IX

IMPROVEMENTS TO BE CONSTRUCTED BY LANCLORD

9.1 Delivery of Possession; Building Pad and Utilitios.

(a) Landlord shall delivar to Tenant physical possession of the
Leased Site (with the work required by this Section 9.1(b)(i) and C(iii)

completed) on or before January 15, 1984 (the "Required Delivery Data"},
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The date Landlord actually dalivers possession of the Leasod Site in the

condition required in this Saction 9.1 is the “Actual Delivery Date." Land-

iord shall give Tonant not less than five (5) business days notice of the
Actual Delivery Date and Tenant shall have five (5) busness Jdays after the
Actual Delivery Date in which to accupt or roject the Leased Site. Upon
Tenant's acceptance of the Leased Site and the area theroin of approxi-
mately 80,000 square foot designated for construction of the Tenant's Build-
ing (ths "building pad") as being in the condition required by this Saction
9.1, Teprunt shall be responsible for any deterioration in the physical condi-
tion of the lL:asod Site and the building pad and shall perform all work
necessJary to onceagain place the Leased Site and the buiiding pad in the
condition required-ror the construction of the Tenant Building.

{b) Landiord’shall prior to the Actual Delivery Date, at its solo
cost and expense: (i) immnrave the Leased Site for use as a building pad
by compacting the same to a 93% standard Proctor factor with a minimum soil
bearing capacity of 2,500 p.s.f. corcaining approximataly 80,000 square feet
and which is ready for standard buildira foundations and otherwise in the
condition required in Exhibit G attached narinto and made a part hereof, (ii)
as soun after the Actual Delivery Date as is practicablo, but not later than
sixty days after the Actual Delivery Date, cause *'c be brought to within
five (5) feet of the proposed location of the Tenant's Building utility lines
for water, gas, electricity, telephone, storm and sanitavy sewers all as
shown on Sheet D-1 dated November 23, 1983 (the "Utihity ~lan") attached
hereto as Exhibit D and made a part hereof, and (iii}) make thrss changes
as are also set forth in Exhibit D te the utility, sanitary and stoirri sewer
lines passing through the Leased Site as of the date heraeof. Utility lines
for water shall include adequate domestic service for Tenant's intended uses
as well as provide fire protection water supply within Tenant's Building
complying with the requirements of Industrial Risk Insurers or Factory
Mutual, as may be designated Tenant, for the sprinkler protection of retail
locations. Utilities shall be of sufficient size to adequately service the
Tenant's Building for Tenant's intended uses. The term "utility line" shall

mean such linas, pipes and facilities as are required to bring water, gas,
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eloctricity, tetephone, storm and sanitary sewors to the Leased Site. If the
Landlord has not completed all of its work within the building pad by the
Required Delivery Date, Tenant at its election may accept joint possession
of the Leased Site to commence Its construction work and Landlord shall (i)
continue to complete its work to prepare the Leased Site and (ii) promptly
aftor receoipt of a statement from Tenant, remburse Tenant for all agreed

upoh  additional costs incurred by Tenant 1n the construction of the

Teonant' 7 Building arising as a result of the building pad not baing in the

condition/raguired in this Soction 9.1 by the Roquired DRolivery Date. Each
party agree; rot to unreasonably interfere with tho other in performance of
such work.

{c) Lawulord shall obtain all municipal and utility consonts and
permits, if any, necesszry to bring such utility linas to the Tonant's Build-
ing ahd the Canter. Tenant-shall pay all costs and expenses of extunding
the utility lines from theo point _within five (5) of the proposed location of
the Tenant's Buiding and of carnecting (including, without Ilimitation,
tap-an and connecting feos) the Tenant's Building to