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FIRST MORTGAGE

Given by

AMERICAN NATIONAL BANK
AND TRUST COMPANY OF CHICAGO,
as Trustee under Trust Agreement
cated February 8, 1988 and
kr.own ag Trust No. 100053-04
("Mortgagor")
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BARCLAYS BANK PLC,

a banking corporation rciganized
under the laws of Englani,
acting through its New Yorx hranch,
a branch of Barclays Bank FLC
licensed to do business in tiie
State of New York, and its successors
and assigns ("Mortgagee")

on

16th day of February, 1988,




SECTION

UNOFFICIAL COPY

30 3 5
FINAL
48114

INDEX TO
FIRST MORTGAGE

Definitions. . . .
Obligations Secured. . . . . .

Maintenance, Repair and Restoration of
Improvements, Payment of Liens, Etc.

Dayment of Taxes . . . . . . . . .
I’ftﬂhrance. [ . [ 1 ' ] . ] ' 0 ' [ ' '

Adjustrent of Losses with Insurer and
Applicszion of Proceeds of Insurance .

Furnishing Infarmation and Audits.
Stamp Tax. . . ¢« . .« . o 000 '
No Prepayment Priviiege. . . . . . . .

Effect of'Extensions v Time . . . .,

Effect of Changes in Laws X~carding Taxation .

Mortgagee's Performance of Defaulted Acts,
Subrogation. . . . Ve . .

Mortgagee's Reliance on Tax Bills, Bir.. . .
Default., . . . . . . « « v v o 0wl
Foreclosure; Expense of Litigation . . . .\,
Application of Proceeds of Foreclosure Sale.
Appointment of Receiver.

Assignment of Rents and Leases . . . .

Mortgagee's Right of Possession in Case
of Default . . . . . . . v v 000

Application of Income Received by Mortgagese.
Mortgagee's Right of Inspection.

Condemnation .




SECTION
23.

240
25,

26.
27.
28.
29.
30.
31.
32.
33.

34.

33,
36.

37.
38.
39.
40.
41.

42.
43.

UNOFFICIAL

GORY,

0

Release upon Payment and Discharge of
Mortgagor's Obligations. v

Giving of Notice . . . . . . . . . . v . .

Waiver of Defenses; Remedies Not Exclusive;
Time is of the Essence . . . . . . . . .

Waiver of Statutory Rights .
Default Rate . , . . .
Sinding on Successors and Assigns,

Detiririons of "Mortgagor,“ and “Mortgagee".

Capticas .. . . . . . . . . .,
Business Loap Jecital. . . . .
Filing and Recording Fees.

Execution of Separite Security Agreement,
Financing Statements Etc., . . . . . . . .

Partial Invalidity; Maxinwum Allowable Rate
°£ Intarest L 1] [ ., 4 L] ] " J + ) L] + [ ] 1 +

Loan Agreement . . . .

Mortgagee's Lien for Service Chargus and
EXpenses . . . . « . o« . o0 o+ oa o s

Applicable Law . . . .

No Offgets . . . . . .

Future Advances.

Tax and Insurance Escrow . . . . .

No Merger of Senior angd Junior Loan
Documents. . . . . . . . « .« .

Construction Mortgdage. . . . . . .

Notice of Conversion . . . . . . .




UNOFFICIAL COPY

g 3043 s i i,

SECTION

44. Fees and Expenses of Mortgagee's
Participant

45, Trustee's Exculpation

EXHIBITS
A Legal Description




. ;

UNOFFICIAL GOPY.,

FINAL
46481

- FIRST MORTGAGE

Property Address: 505 North Michigan
Chicago, Illinois
P.I.N. 17-10~-126-001, 17-10-126-002,
17-10-126-003, 17-10-126-005 «gali- I NETONIPRNGGE

THIS FIRST MORTGAGE ("First Mortgage") is made as of
the 16th dzy of February, 1988, by and between AMERICAN
NATIONAL BANI AND TRUST COMPANY OF CHICAGO, a national banking
association ("Trustee" or "Mortgagor"), not personally, but as
Trustee under & Trist Agreement dated February 8, 1988, and
known as Trust No. 170053-04 ("Land Trust"), and BARCLAYS BANK
PLC, a banking corporation organized under the laws of England,
acting through its New Ynrk Branch, a branch of Barclays Bank
PLC licensed to do busineze in the State of New York, and its
successors and assigns ("ieonder" or "Mortgagee").

RECIALS

A. Mortgagee, Mortgagor ~nnd CIMS Limited
Partnership, an Illinois limited paitaership ("Beneficiary” ==
Land Trust and Beneficliary being collertively hereinafter
called "Borrower"), have entered into a Cznstruction Loan
Agreement ("Loan Agreement”) of even date herewith, whereby
Lender has agreed to make an acquisition aud sonstruction loan
to Borrower (the "Loan"};

B. Beneficiary is the sole beneficiarv of and holder
of the power of direction with respect to the Land [rust.

2. Pursuant to the terms of the Loan Agreemarnt,
Borrower executed and delivered to Mortgagee a promissory note
of even date herewith (the "Senior Note") payable to the crder

T
This instrument was prepared by g4
and after recording return to: 2
Laurel L. Kroack ;%
Hopkins & Sutter g
Three First National Plaza 3

Suite 4300
Chicago, Illinois 60602
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of Mortgagee in the principal amount of NINETY MILLION U.S.
DOLLARS (U.S. $5C,000,000) to evidence a portion of the Loan,
Under the terms and provisions of the Senior Note, Borrower
promises to pay said principal and interest at the rate and in
the installments as provided in the Senior Note (which interest
rate shall change from time to time as provided in the Senior
Note); the unpaid principal balance together with all interest
accrued thereunder and all other sums evidenced thereby, if not
gooner paid, shall be due and payable in full on February7jil.,
1990 (ke "Original Maturity Date"), whigh date may he extended
(a) for a period of six months to Augustl, 1990, if Borrower
compliss with and satisfies all of the applicable requirements
of Sectiuii ‘4.4 of the Loan Agreement and (b) to February7ll,
1998 in ths wvent of Conversion (as hereinafter defined). The
"Maturity Dais” shall mean the Original Maturity Date or the
Original Maturity Date as s0 extended, as appropriate, All of
said principal and interest is payable at the addresses
specified in the Seilor Note or at such place as Mortgagee may
from time to time desiynate in writing by notice to Mortgsgor.

D. Pursuant <o the terms of the Loan Agreement,

Borrower executed and deliveced to Mortgagee a promissory note
of even date herewith {the 'Junior Note”) payable to the order
of Mortgagee in the principal ambunt of up to Twenty-one
Million U.S. Dollars (U.8. $21,001,000), to evidence the
balance of the Loan to Borrower, secured by a second mortgage
on the Premises (as hereinafter defired) of even date herewith
from Mortgagor in favor of Mortgagee (che "Second Mortgage").

E. Subject to the provisions of 2 buy/sell agreement
dated February 16, 1988, among Borrower, tus New York Btate
Common Retirement Fund ("NYSCR" or "Permanenr lander”) and
Mortgagee (the "Permanent Lender Buy-Sell Agraament"),
Mortgagee has agreed to sell, and NYSCR has agrood to purchase,
the Senior Note and the Senior Loan Documents (as hereinafter
defined) for a purchase price of up to Ninety Milllron 1.8,
Dollars (U.S. $90,000,000).

F. Chrysler Capital Realty Inc. ("Chrysler
Capital”), a Delaware corporation, pursuant to the terms of a
participation agreement dated February 16, 1988, between
Chrysler Capital and Mortgagee (the “Chrysler Participation
Commitment”?, has agreed, in the event of a Conversion, to
purchase a fifty percent (50%) participation interest in the
Senior Note and the Senior Loan Documents for a purchase price
of up to Forty-five Million U.S. Dollars (U.S. $45,000,000).

G. Chrysler Capital Realty II Inc. ("CRI"), a
Delaware corporation, pursuant to a buy/sell agreement dated
February 16, 1988, among Borrower, Mortgagee and CRI (the "CRI
Buy/Sell Agreement'), has agreed to purchase the Junior Note
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and the Second Mortgage and the other documents securing the
Junior Note (collectively, the "Junior Loan Documents") for a
purchase price ¢f up to Twenty-One Million U.8. Dollars (U.S.

$21,000,000).

H. Inter-Continental Hotels Corporation, a Delaware
corporation ("Inter-Continental"), pursuant to an Operating and
Management Agreement dated February 16, 1988, (the "Operating
Agreement") between Borrower and Inter-Continental, has agreed
to supervise, direct and control the operation and management
of th4 Premises as the 517 room "Forum Hotel Chicago" and the
349 rocix "Chicago Inter-Continental Hotel" and ancillary
restauran:s, lounges and meeting and banquet facilities (the

"Project'y.

I. 7 Tursuant to the terms of the Loan Agreement,
Mortgagee has jssued a letter of credit dated the date hereof
in the amount of 'ina Hundred Thousand U.S8. Dollars
(U.S. $500,000) naring Permanent Lender as Beneficiary
(“"Permanent Lender Lector of Credit").

NOW, THEREFORE, i) for and in consideration of:
(1) the making of the Loai »v Mortgagee, (il) other good and
valuable consideration, the racaipt and sufficiency of which
are hereby acknowledged, and (iii) the recitals set forth above
{such recitals being incorporated herein and made a part hereof
by this reference), and (y) to secure the indebtedness evidenced
by the Senior Note and all other indeltedness presently or in
the future owed by Mortgagor to Mortygucae under the Senior Loan
Documents, and also to secure the perforicance by Mortgagor and
Beneficiary of all of their respective other covenants,
agreements and obligations under this First )ortgage, the Loan
Agreement, the Senior Note, or any other docurment or instrument
evidencing, securing or relating to the indebtedness evidenced
by the Senior Note (collectively the "Senior Loau Dacuments”),
Mortgagor does, by these presents, GRANT, REMISE, RE).EASE,
ALIEN AND CONVEY unto Mortgagee, its successors ang zssigns,
certain real estate legally described in Exhibit A attaczhed
hereto and made a part herecf and all of Mortgagor's estrie,
right, title and interest therein, situate, lying and being in
the City of Chicago, County of Cock and the State of Illinois
which, with the property hereinafter described, ls hereinafter

referred to as the "Premises.”

TOGETHER with all of Mortgagor's right, title and .
interest in and to: (a) all improvements, tenements, ¢
easements, fixtures, and appurtenances thereto pertaining or

]

-~

belonging, whether now held or hereafter acquired, (b) all T
leases, lettings, agreements for use and occupancy, concessions ;l
and licenses of or with respect to any or all of the Premises, -5
3

4
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and all rents, issues and profits thereof for so long and
during all such times as Mortgagor may be entitled thereto
(which are pledged primarily and on a parity with said real
estate and not secondarily), and {(c¢) all fixtures, apparatus,
equipment or articles now or hereafter in or on the Premises ar
improvements thereon, used to supply heat, gas, air cooling,
air conditioning, water, light, power, sanitation, sprinkler
protection, waste removal, refrigeration (whether single units
or centrally controlled), and ventilation, all other fixtures,
apparatus, equipment, furniture, furnishings, and articles used
or useful in connection with the operation of the Project, and
all relcred facilities now or hereafter located upon said
Premises, all shades, awnings., venetian blinds, screens, screen
doors, stora doors and windows, stoves and ranges, curtain
fixtures, ‘parititions, and attached floor coverings, now or
hereafter thersin or thereon whether now held or hereafter
acquired -- it ‘bi#ing understood that the enumeration of any
specific articles of property shall in no way result in or be
held to exclude any ‘cems of property not specifically
mentioned (the items iu this clause (c) being sometimes
collectively called tha “Perscnal Property").

TOGETHER with al. edtates, interests, rights, titles,
claims or demands which Mortgagnr now has or may hereinafter
acquire in the Premises, includiig, but not limited to, claims
or demands with respect to the proceeds of insurance in effect
with respect thereto, as more specilically set forth in this
First Mortgage, and any and all awardg made for the taking by
eminent domain, or by any proceedings or purchase in lieu
thereof, as more specifically set forcth }a this First Mortgage.

All of the land, estate and propercyv hereinabove
described, real, personal and mixed, whether affixed or annexed
or not, and all rights hareby conveyed and mor¢gs2qed are
intended so to be as a unit and are hereby understood, agreed
and declared to form a part and parcel of the real estate
mortgaged hereby and to be appropriated to the use uf the real
estate, and shall, for the purposes of this First Morigzqe, be
deemed to be real estate and conveyed and mortgaged hereby. As
to any of the property aforesaid which (nctwithstanding the
aforesaid declaration and agreement) does not so form a part
and parcel of said real estate, this First Mortgage is hereb¥
deemed to be, as well, a Security Agreement under the Illinois
Uniform Commercial Code, Ch. 26, Illinocis Revised Statutes, in
aeffact or as amended from time to time or under similar or
replacement statutes hereafter enacted (collectively, the iﬁ
“UCC") for the purpose of creating hereby a security interest -
in such property, which Mortgagor hereby grants to Mortgagee as ¢
a Secured Party (as said term is defined in the UCC), securing A
said indebtedness and obligations described in this First ?;
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Mortgage, and Mortgagee shall have in addition to its rights

and remedies hereunder all rights and remedies of a Secured
Party under the UCC. As to the above personal property which
the UCC clasgifies as fixtures, this instrument shall constitute
a fixture filing and financing statement under the UCC.

Mortgagor covenants (i) that it is lawfully seized of
the Premises, (ii) that the Premises are unencumbered, except
for the liens, encumbrances, conditions, restrictions,
easements, leases, and other matters, rights or interests
disclozud in Schedule B (or the equivalent section or portion)
of the AI'TA Loan Policy delivered to and accepted by Mortgagee
contemporsrsously with the execution and delivery of this
Mortgage 1hozain called "Permitted Encumbrances”), and (iii)
that Mortgagor-has good right, full power and lawful authority
to convey and roctgage the same; and further, Mortgagor shall
forever defend ine Premises and the quiet and peaceful
possession of the 'sume against the lawful claims of all persons

whomsoever.

TO HAVE AND TO HOLD the Premises unto the said
Mortgagee, its successors s.i assigns, forever, for the
purposes and uses herein set forth.

IT IS FURTHER UNDERSTCOL AND AGREED THAT:

1, Definitions

The following terms have the {ollowing meanings in
this First Mortgage:

Affiliated Parties: Each of Beneficiary and
Inter-Continental and, for so long as either c:i tnem has any
outstanding obligations under any of the Senior LUnan Documents,
Chrysler Financial Corporation {("Chrysler Financial’) and

Melvin Simon,

CIMS Partners: RAE Hotel Corporation ("RAE"),(a

Delaware corporation, Michigan/Illinois Developmnent
Partnership ("Michi?an Illinois”), an Illinois partnership and

InterContinental Chicago Qperating Corp., a Delaware
corporation.

Conversion: The conversion of the Senior Loan to a
"Term Loan"” as defined in Article 18 of the Loan Agreement.

Material Adverse Financial Change: In Lender's
reasonable judgment, an adverse financial change has occurred
that could prevent, in any material respect, timely performance
under any guaranty or other contract or commitment given to
Lender as security for the Senior Note.
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2. Obligations Secured

This First Mortgage is to secure:

(a) all indebtedness evidenced by the Senior Note,
including any future advances, the aggregate principal amount
of which shall not exceed NINETY MILLION U.S. DOLLARS
(U.S. $90,000,000), plus all interest accruing thereon, and
fees due and payable in connection therewith, and all other
amounts due hereunder and otherwise secured hereby under law;

(b) commencing as of the third anniversary of a
Conversicn) so called "Contingent Interest” equal to two
percent (2%) of the "Gross Revenues” of the "Project” (as thoss
terms are detriped in the Senior Note) payable in installments
as provided in the Senior Note (which rate shall increase to
two and one-half percent (2 1/2%) on the fifth anniverrary of a

Conversion};

{(c) all sums d-awn under the Permanent Lender Letter
of Credit;

(d) all other sum< -advanced pursuant to the provisions
of the Loan Agreement (except wuy sums secured by the Junior
Loan Documents) and any of the Senior Loan Documents;

(e) the performance by Mcrtgagor and Beneficiary of
all other covenants, agreements and shiigations on the part of
either or both contained in the Senior Loan Decuments; and

(€£) any renewals, extensions, amendments or
modifications hereto or of the Loan Agreement or any other
Senior Loan Documents.

The foregoing items set forth in subsections (a)
through (f) of Section 2 of this First Mortgage are bareinafter
collectively called the "Obligations.” Netwithstandiny
anything to the contrary set forth in this Section 2, <«;ino
event shall the maximum amount to be secured hereunder bm
greater than the principal amount of NINETY MILLION U.S.
DOLLARS (U.8., $90,000,000) plus all accrued interest thereon,
together with unpaid fees (including, but not limited to,
attorneys' fees), costs of enforcement hereof and all other
amounts due hereunder and otherwise secured hereby under law.

3. Maintenance, Repair and Restoration of
Improvements, Payment of Liens, Etc.

(a) Mortgagor shall (i) promptly repair, restore or
rebuild any buildings or improvements now or hereafter on the
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Premises which may become damaged or be destroyed: (ii) keep
the Promises in good condition and repair, without waste, and
free from mechanics' liens or other liens or claims for lien of
any kind or nature whatsoever except Permitted Encumbrances
(collectively, "Liens"); (iii) pay when due any indebtedness
which may be secured by a mortgage on the Premises, whether
senior or junior to this First Mortgage and whether permitted
by the terms hereof or otherwise, and comply with all require-
ments of all loan documents evidencing or securing such
indebtedness, and upon request, exhibit satisfactory evidence
of the oischarge of any such mortgage to Mortgagee; (iv)
complete within the time required under the Loan Agreement any
buildingio: buildings or any improvements, repairs or renova-
tions at ~av time in the process of erection or construction
upon the Premises; (v) comply with all requirements of law,
municipal ordinances, or restrictions of record with respect to
the Premises and -che use thereof (collectively, “Laws"); (vi)
make no material alterations in the Premises, except in
accordance with the. Loan Agreement or as required by law or
municipal ordinance; (vii) suffer or permit no change in the
general nature of the cccupancy or use of the Premises except
as contemplated in connectior with the Project; (viii) initiate
or acquiesce in no zoning viciation or reclassification without
Mortgagee's prior written consent; and {ix) pay each item of
indebtedness secured by this Firet Mortgage when due according
to the terms hereof, and pay, periorm, satisfy and discharge
each of the Obligations when regqu.zed to do so under the terms
of this First Mortgage, the Senior Nut® and the other Senior

Loan Documents.

(b) Notwithstanding anything in faction 3(a)(ii) of
this First Mortgage to the contrary, Mortgagcr may, in good
faith and with due diligence, contest the validiity or amount of
any Lien, and defer payment and discharge theruof during the
pendency of such contest, provided: (i) that such contest shall
have the effect of preventing the sale or forfeitu:e of the
Premises or any part therecf, or any interest thereir, to
satisfy such Lien; (ii) that, within ten {(10) days afta:
Mortgagor has first learned of the assertion of such Licrn.
Mortgagor shall have notified Mortgagee in writing of
Mortgagor's intention to contest such Lien; and (iii) that
Mortgagor shall have deposited with Mortgagee at such place as
Mortgagee may from time to time in writing appoint, a sum of
money which shall be sufficient, in the scle judgment of
Mortgagee, to pay in full such Lien and all interest which
might become due thareon, and Mortgagor shall keep on deposit
an amount so sufficient at all times, increasing such amount to
cover additional interest whenever, in the sole judgment of
Motrtgagee, such increase is advisable. If Mortgagor shall:

(x) fail to prosecute such contest with reasonable diligence,

RIPCR A

9
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or (y) fail to maintain sufficient funds on deposit as
hereinabove provided., then Mortgagee may, at its option, apply
the money so deposited in payment of or on account of such
Lien, or that part thereof then unpaid, together with all
interest thereon. If the amount of money so deposited shall be
insufficient for the payment in full of such Lien, together
with all interest thereon, Mortgagor shall forthwith, upon
demand, deposit with Mortgagee a sum which, when added to the
funds then on deposit, shall be sufficient to make such payment
in full. Mortgagee shall, upon the final disposition of such
contes*, apply the money so deposited in full payment of such
Lien‘cr that part thereof then unpaid, together with all
interest thereon (provided that no Default (as defined in
Section 14} exists hereunder) when so requested in writing by
Mortgagor urd when furnished by Mortgagor with sufficient funds
to make sucn zayment in full and with evidence satisfactory to
Mortgagee of tan amount of payment to be made. In lieu of the
cash deposit described above, Mortgagor may deliver to
Mortgagee either ar wnendment to or endorsement of the ALTA
Loan Policy provided *uv Mortgagee at the time this First
Mortgage is executed ar a payment bond from a surety
satisfactory to Mortgages: provided that such amendment,
endorsement or bond shall irsure over, or indemnify Mortgagee
against, the Lien which Mor:gagor is contesting as aforesaid,
and shall otherwise be in forin and substance satisfactory to

Mortgagee.

(c) Notwithstanding anythine in Section 3(a)(v) of
this First Mortgage to the contrary, ‘ia the event of a
Conversion, Mortgagor may in good faich 2ad with due diligence
contest the applicability of any Law; pravided, that: (i) such
contest shall have the effect of preventinc vhe appointment of
a receiver for the Premises or the sale, demnlition or
forfeiture of the Premises or any part thereor, or any interest
therein; (ii) within ten (10) days after Mortgagcr first learns
of the assertion of such Law, Mortgagor shall have notified
Mortgagee in writing of Mortgagee's intention to concset such
Law; and (iii) Mortgagor shall have deposited with Moitoagee at
such place as Mortgagee may from time to time in writing
appoint a sum of money which shall be sufficient, in the sole
judgment of Mortgagee, to pay all fines and penalties for
ncncompliance with such Law and to pay any expense to be
incurred by Mortgagor to cause the Premises to comply with any
such Law, and Mortgagor shall keep on deposit an amount so
sufficient at all times, increasing such amount to cover
additional fines, penalties and expenses whenever, in the sole
judgment of Mortgagee, such increase is advisable. If
Mortgagor shall: (x) fail to prosecute such contest with
reasonable diligence, or (y) fail to maintain sufficient funds
on deposit as hereinabove provided, then Mortgagee may, at its

A

LYY

.

or




UNOFFICIAL COPY

09 2 i 2

option, apply the money so deposited in payment of any such
fines, penalties or expenses, or any part thersof then unpaid,
If the amount of money so deposited shall be insufficient for
the payment in full of such fines, penalties and expenses,
Mortgagor shall forthwith, upon demand, deposit with Mortgagee
a sum which, when added to the funds then on deposit, shall be
sufficient to make such payment in full. Mortgagee shall, upon
the final disposition of such contest, apply the money so
deposited in full payment of any such fines, penalties or
expenses or that part thereof then unpaid (provided that no
Defauit exists hereunder) when so requested in writing by
Mortgags.r and when furnished by Mortgagor with sufficient funds
to make unch payment in full and with evidence satisfactory to

Mortgagee of +the amount of payment to be made.

4. Pament of Taxes

Mortgagor ehall pay or cause to be paid, before the
due date thereof, all general real estate taxes, special taxes,
special assessments, water charges, sewer service charges, and
other charges against the Premises, and shall, upon written
request, promptly furnish t/) Mortgagee duplicate receipts
evidencing such payment. I¢ sortgagor wishes to contest any
such taxes or assessments, Morcgogor may do 80 only by paying
such taxes or assessments in full under protest in the manner

provided under applicable law.
5. Insurance

Mortgagor shall at all times maintain or caused to be
maintained insurance policies in forms, corpanies and amounts
satisfactory to Mortgagee, with mortgagee c.avzes attached to
all casualty policies in favor of and in form satisfactory to
Mortgagee naming Mortgagee as loss payee, and all policies
shall include a provision requiring that the covecags evidenced
thereby shall not be terminated or modified without thirty (30)
days prior written notice to Mortgagee, which policies under
subsection (a) herecf shall be delivered to Mortgagee or. the
date herecf and the policies under subsection (b) hereot shall
be delivered to Mortgagee in the event of a Conversion.

Without limiting the generality of the foregoing, Mortgagor

shall maintain:

{a) during construction to the Premises: (i) all
risks form of builder's risk insurance, {(ii) owner's liability 7
insurance, (iii) contractor's liability insurance, workmen's A
T

compensation and employer's liabilitiy insurance, (v)
professional liability insurance, (vi} public liability
insurance, (vii) boiler and machinery insurance, and
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(viii) flood insurance if the Premises are located in a
designated flood plain.

(b) after construction to the Premises is complete:
(i} all-risks form of property insurance covering real and
personal property, (ii) rents, earnings and extra expense
insurance, (iii) owner's liability insurance, (iv) worker's
compensation and employer's liability insurance, (v) automobile
insurance, (vi) fidelity insurance, (vii) contractual liability
insurance, (viii) dram shop insurance, and (ix) flood insurance
if the Premises are located in a designated flood plain.

Mortgagor shall deliver copies of all policies and
duplicate sriginal certificates evidencing such insurance,
including <opies of additional and renewal policies and
duplicate original certificates, together with evidence of full
payment of premiumsg thereon, to Mortgagee, and, in the case of
insurance about to expire, shall deliver duplicate original
certificates and copies of each renewal policy, together with
evidence of full payment of premiums thereon, not less than
thirty (30) days prior to their respective dates of expiration.
Mortgagor will not permic any condition to exist at the Premiges
which would wholly or partinlly invalidate any insurance
thereon. Mortgagor shall noc take out separate insurance
concurrent in form or contribuvcing in the event of loss with
that required to be maintained hzreunder unless Mortgagee is
included thereon under a mortgagse clause acceptable to
Mortgagee., Mortgagor shall immediutely notify Mortgagee
whenever any such separate insurance is taken out and shall
promptly deliver to Mortgagee the policy or policies of such

insurance.

6. Adjustment of Losses with Insuisr. and Application

of Proceeds of Insurance

(a) In case of firs or other casualty, Mortgagee (or
after entry cf decree of foreclosure, the purchasei st the
sale, or the decree creditor, as the case may be) shuli have
the sole right and discretion to (x) settle and adjust ary
claim under such insurance policies or (y) allow Mortgagur to
agree with the insurance company or companies on the amount to
be paid upon the loss; provided, however, that in case of fire
or casualty after the Conversion which results in Restoration
{as hereinafter defined} costs equal to or less than $200,000,
Mortgagor shall have the right to settle and adjust such
claim. In either case, Mortgagee is authorized and shall have 7

the right (but not the obligation) to collect and receipt for I
any such insurance proceeds. Such insurance proceeds shall be %
held by Mortgagee and applied, prior to Conversion, in accor- )
dance with Article 14 of the Loan Agreement, or in event of a -
e
‘\‘J

- 10 -
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Conversion, te reimburse Mortgagor for the cost of rebuilding
or restoration of the buildings or improvements on the Premises;
provided however, that: (i) no Default exists hereunder and is
then continuing, (ii) the Premises may, in the reasonable
judgment of Mortgagee, be restored to a viable economic unit
having a fair market value at least equal to its fair market
value immediately prior to the occurrence of such fire or
casualty, and, if the cost of such Restoration is greater than
U.S. $1,000,000, such fair market value shall be squal to or
greater than ONE HUNDRED THIRTY-EIGHT MILLION U.S. DOLLARS (U.S
$138.0092,000), (iii) the Operating Agreement will be in full
force a:d effect upon completion of the restoration of the
Premises, and (iv) the Restoration of the Premises, in the
reascnabla judgment of Mortgagee, can be completed on or before
the date which is six (6) months prior to the Maturity Date of

the Senior Nots;

(b) If %ng insurance proceeds are to be applied to
the Restoration of the Premises, then all insurance proceeds
remaining after deduccing costs and expenses incurred by
Mortgagee to collect thz insurance proceeds (the “Net Insurance
Proceeds”) shall be paid Ly Mortgagee to Mortgagor for the
Restoration of the Premises pursuant to subsection (d) of this
Section., Any Net Insurance Pruceeds not so applied or that
remain unexpended after the Restoration may be applied by
Mortgagee to the repayment of tns Obligations, in any manner
that Mortgagee shall designate, wbzther or not then due and
payable. 1If Mortgagee shall receive nd retain such insurance
money, the lien of this First Mortgagn shall be reduced only by
the amount of Net Insurance Praceeds actually applied by
Mortgagee in reduction of the Obligations.

{c) Mortgagor, at its own expense, vill restore,
repair, replace or rebuild the Premises or cause the same to be
restored, repaired, replaced or rebuilt (providai that any Net
Insurance Proceeds are permitted to be applied to such costs,
as herein provided) as nearly as possible to its vaine,
condition, character, bulk, floor area and height immediately
prior to such damage or destruction, with such changes i may
be consented to by Mortgagee in writing. Such a restoration,
repair, replacement or rebuilding (hereinafter collectively
called the 'Restoration") shall be commenced promptly and
completed with all reasonable diligence and continuity by
Mortgagor, in a good and workmanlike manner, complying with all
application requirements of all Federal, State, County or City
governments, any political subdivision thereof, and any agency, °.
department, court, board or instrumentality of any of them (the -~
“Governmental Authorities”). If requested by Mortgagee and, g
after the Conversion, the cost of the Restoration exceeds L
U.S. $200,000, all work shall be performed by a general ?%

3




2

UNOFFICIAL COPY

contractor pursuant to a written construction contract with
Mortgagor, and the general contractor shall obtain and deliver
a performance bond and a labor and material payment bond in the
amount of the contract, written by a surety satisfactory to
Mortgagee and which shall name Mortgagee as an additional

obligee,

(d) All Net Insurance Proceeds and all Net Condemna-
tion Proceeds as defined in Section 22 hereof (collectively,
"Net Proceeds") available to reimburse Mortgagor for the
Restocation of the Premises shall be paid out by Mortgagee (or,
at Mortyagee's option, a bank or trust company designated by
Mortgagee (a "Depository"), whose fees and expenses shall he
paid by Murtgagor) from time to time to persons furnishing
labor or ma-ecials or both, including architects' fees and
contractors' coapensation, with respect to the Restoration,
upon receipt bv iortgagee or any Depository of:

(i) The curtificate of Mortgagor dated not more
than five (5) days rrior to the date of the proposed
draw {A) requesting the payment of a specified amount
of such insurance monies; (B) describing in reasonable
detail the work (includ:ng all architects, engineers'
and builders' fees and exnenses and other similar fees
and expenses in connectiohr with such work) and
materials applied to the Reatcration (or materials
delivered to and safely stored ~n the Premises, the
ownership of which has passed tc nrtgagor and which
is fully insured for loss or damacs including coverage
for theft and malicious mischief) siace the date of
the last certificate of Mortgagor; (C) stating that
such specified amount does not exceed thu cost of such
work and materials; (D) stating that Morccagee has
approved the plans and specifications with raspect to
such work and materials if required; (E) statips that
such work and materials have not previocusly bean made
the basis of any request for any withdrawal of mapoy;
and (F) stating that as of the date of such draw no
Default hereunder shall have occurred and is
continuing;

(1i) (a) The certificate of an independent
engineer or an independent architect designated by
Mortgagor, who in either case shall be approved by
Mortgagee, stating (1) that the work {(including all
architects', engineers' and builders' fees and expenses
and other similar fees and expenses in connection with
such work) and materials described in the accompanying
certificates of Mortgagor were satisfactorily performed
or furnished and were necessary, appropriate or
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desirable to the Restoration of the Premises in
accordance with plans and specifications therefor
apptoved by Mortgagee; (2) that the amount specified
in such certificate of Mortgagor is not in excess of
the cost of such work and materials; and (3) the
balance of the funds being held by Mortgagee or the
Depository equals or exceeds the additional amount, if
any, required to complete the Restoration of the
Premises, or (b) if the cost of the Restoration does
pot, exceed $200,000, such evidence of satisfactory
perZormance of the Restoration as Lender may deem
necesnary in its sole discretion;

(i19) The certification of a title company or an
endorsement to Mortgagee's original title insurance
policy satisfactory to Mortgagee, dated the date of
the draw, tha’, except for Permitted Encumbrances,
Mortgagor continues to have good and marketable title
to the Premises; and

(iv) In connecivion with the final request for
payment of Net Proceeds held by Mortgagee or the
Depository, the certificat2 of Inter-Continental
approving the Restoration of the Premises and
affirming that the Operating Agreement is still in
full force and effect with nc« sxisting default by
Borrower thereunder; and

(v) Such other evidence of cost-and of payment,
including, but not limited to, contiacror's and sub-
contractor's affidavits and lien waivens as Mortgagee
may deem prudent and necessary.

Upon the satisfaction of such conditions, Mortgajee or the
Depository shall pay to Mortgagor (or if required oy Mortgagee,
by check payable jointly to Mortgagor and the contuacinr or
subcontractor who performed the work for which paymenc is
requested or directly to such contractor or subcontractors) the
amount specified in the certificate required under clause (i)
above. Such payment shall not reduce the balance of monies
deposited with the Depository below the amount specified in
such certificate of the independent engineer or the independent
architect as the amount required to complete the Restoration of
the Premises. Mortgagee may, or may direct the Depository to,
withhold from each amount paid out ten percent (10%) thereof
until all of the Restoration is completed and proof has been
furnished to Mortgagee that all required certificates of
cccupancy or equivalent under applicable law have been issued
with respect to the Restoration in question, that the Operating
Agreement is in full force and effect, that, except as provided
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in Section 3(b) above, no Lien or liability has attached or
will attach to the Premises or t» Mortgagor in connection with
such Restoration and the Premises are free and clear of Liens
or security interests of every Kind. Before beginning such
Restoration, or entering into any contracts in connection
therewith, Mortgagor shall submit for Mortgagee's approval
complete and detailed plans and specifications thereof unless,
after the Conversion, the cost of such Restoration is equal to
or less than U.S. $200,000. In any case, before beginning such
Restoration, Mortgagor shall provide Mortgagee with a consent
and approval of Inter-Continental and any other person or
entity wnsse approval thereof may be required. Promptly after
receiving-«uid written approval of said plans and specifications
(if required’, Mortgagor shall begin and prosecute such Restora-
tion to compigtinon with diligence. Insofar ag any permits or
certificates of uny Governmental Authority, including a new
certificate of wccupancy., may be necessary, Mortgagor shall
cbtain and deliver to Mortgagee such permits or certificates
before the Premises shsai) be recccupied for any purpose.

Except as provided in Section 3(b) above, the Restoration shall
be completed free and clesr of mechanic's, materialmen’s or
similar liens, the possibilizy of such liens, and security

interests of every kind.

(e) In the event that rIhs Net Proceeds are at any
time deemed by Mortgagee, in its eolJe discretion, to be
insufficient to pay the cost of the Rustoration, Mortgagor
shall deposit, within thirty (30) days of the date such request
is made by Mortgagee, a sum, in cash, 1n 2& amount equal to the
amount of such deficiency with Mortgagee (or- any Depository).
provided, however, that 1f a Default shall ‘¢cGeur hereunder or
under any of the Senior Loan Documents, Mortdzgece shall be
entitled to draw, in whole or in part, upon any such sum for
any purpose permitted hereunder. The initial sum to be so
deposited with Mortgagee according to this subsectioun, if any,
or any additional amounts as Mortgagee may from time-¢L time,
in its sole discretion, deem necessary for such Restoration,
shall be in an amount which, when added to the Net Proceeus,
shall, in Mortgagee's sole discretion, be adequate to compliete
the Restoration. Any surplus of funds so deposited by
Mortgagor shall be returned to Mortgagor after the Restoration
is completed, so long as no Default hersunder or under any of

the Senior Loan Documents exists.

{(f) In case of loss after a foreclosure by judicial =
proceeding has been instituted, the proceeds of any such Eﬁ
insurance policy or policies, if not applied as aforesaid in o
rebuilding or restoring the buildings or improvements, shall be Je!
applied in payment or reduction of the Obligations or in payment W
or reduction of the amount due in accordance with any order of
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foreclosure that may be entered in any such proceeding, and the
balance, if any, shall be paid to the owner of the equity of
redemption if 1t shall then be entitled to the same or as the
court may direct. In case of the foreclosure of this First
Mortgage by judicial proceeding, the court in its order and
upon notice to the insurer may provide that the mortgagee's
clause attached to each of said insurance policies may be
cancelled and that the purchaser at the foreclosure sale held
in accordance with such judicial proceeding may cause a new
loss clause to be attached to each of said policies making the
loss <ucreunder payable to said purchaser; and any such
foreclosyure order may further provide that in case of one or
more redemptions under said order, pursuant to the statute in
such casema® and provided, then, and in every such case, each
successive regzmptor may cause the preceding loss clause
attached to eacn insurance pelicy to be cancelled and a new
loss clause to e attached thereto, making the loss thereunder
payable to such redemytor. In the event of such foreclosure
sale, Mortgagee is hersby authorized, without the consent of
Mortgagor, to assign any and all insurance policies to the
purchaser at the sale, cr to take such other steps as Mortgages
may deem advisable, to causa the interest of such purchaser to
be protected by any of the said insurance policies.

7. Furnishing Informaiicn and Audits

(a) Borrower shall ¢eiiver or cause to be
delivered to Lender quarterly and annual financial statements
of the Beneficiary, Inter-Continental, Chrvsler Financial and
annual financial statements of Melvin Sinon as soon as
available and in any event no later than nicsty (90) days after
the close of each fiscal year for annual stateicents and thirty
(30) days after the close of each quarter for Juazterly
statements. Each shall be prepared in accordance with
generally accepted accounting principles consistently appiied
with adequate disclosure or otherwise shall be in formand
scope satisfactory to Lender. Each of the annual and fguarterly
statements shall be certified as true and correct by any
authorized financial officer of the entity for which such
statements are issued. Borrower shall promptly supply Lender
with such additional information concerning Borrower, the other
Affiliated Parties or the Project as Lender may request from

time to time.

(b) In the event of a Conversion, Borrower shall
thereafter provide Mortgagee with monthly financial reports
with respect to the operation of the Project; such reports
shall be satisfactory in form, content and detail to Mortgagee,
shall be certified by the managing general partner of
Beneficiary, and shall include a profit and loss statement
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showing the results of the operation of the Project for such
month, together with the results of operations from October 1
through the end of such month, a statement of operations,
balance sheet, cash transactions statement, and such supporting
evidence as Mortgagee may reasonably require. Such monthly
statements shall be delivered to Mortgagee not later than the
thirtieth (30th) day of the month following the month to which
the same pertain, All such statements shall be derived from
the books and records for the Project maintained on a regular
basis by Borrower or by Inter~-Continental, and shall be
preparad in accordance with the terms and provisions of the
Operatirg Agreement. Not later than December 31 of each year,
Borrower shiall provide Mortgagee with annual financial
statements  for the most recent twelve month period commencing
October 1 and ending September 30 ("Fiscal Year"). Such annual
statements shall be satisfactory in form, content and detail to
Mortgagee, shall De prepared in accordance with generally
accepted accounting and hotel management principles applied on
a consistent basis, shall set forth the financial position,
results of operation, (and changes in fipancial position with
respect to the operative of the Project for such Fiscal Year
and shall show the aggregati amount of Contingent Interest (as
defined in the Senior Note; payable in respect of such Fiscal
Year. Any difference between ({na3 amount of Continent Interest
actually payable for such period. as indicated by such annual
statements, and the aggregate amount theretofore paid for such
period by Borrower in monthly instajiments shall be paid to
Mortgagee concurrently with the delivecy of such annual
statements without interest; provided that any such amount not
paid when due shall bear interest at the Default Rate (as
provided in the Senior Note) until paid. -IZ such annual
statements shall reveal that Borrower shall'hdve overpaid
Contingent Interest for the period covered by such statements,
the amount of the surplus shall be credited against ensuing
monthly installments of Contingent Interest. All sich annual
statements shall be certified by an independent certified
public accounting firm to be retained and paid by Boricwer but
acceptable to Mortgagee and shall be accompanied by sucre
further certifications by or on behalf of Borrower and
Beneficiary as Mortgagee may reasonably require.

{(¢) Mortgagee shall have the right from time to time
and at ai. reasonable times after reasonable prior notice to
Borrower to audit the books and records of Borrower and any
manager or management firm retained by Borrower with respect to
the operation of the Project. In the event any such audit
shall reveal an underpayment of Contingent Interest., Borrower
shall immediately pay the amount of any such underpayment
(together with interest thereon at the annual rate of intarest
then payable upon the principal balance of the Loan, calculated

26 0GR0BN
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from the Jate on which the amount underpaid first became due
and payab.2). and if such audit reveals an underpayment of U.S.
$25,000 > more in any consecutive 12 month period, Borrower
shall pay :l. of the costs and expenses of such audit. If any
such audi: shall reveal no underpayment of Contingenf Interest
of U.S. $25.000 or more in any such l2-month period, Mortgagee
shall bear the cost of such audit. An estimate of Contingent
Interest for the final month shall be paid by Borrower together
with the outstanding principal balance of the Loan and all
accrued but unpaid interest thereon, on the Maturity Date.

Such fsvimate shall be adjusted promptiy in accordance with the
actual reosults for such month. Borrower's obligation for the
payment of Contingent Interest as set forth in the Senior Note
shall survive any acceleration of the Maturity Date and shall
continue unti. such time as the entire principal balance of the
Senior Note and all accrued but unpaid interest thereon shall

have been paid in full,

8. Stamp Tax

If, by the laws of the United States of America, or of
any state having jurisdictipon over Mortgagor, any stamp tax or
similar tax is due or becuince due in respect of any of the
Obligations or the recording of this First Mortgage, Mortgagor
covenants and agrees to pay such tax in the manner regquired by

any such law. Mortgagor further <nvenants to hold harmless and
agrees to indemnify Mortgagee, it successors and assigns,
against any liability incurred by rezson of the imposition of
any stamp tax or similar tax on the issrance of the Obligations
or the recording of this First Mortgage.

9. No Prepayment Privilege

Mortgagor shall have no right or privileqe to make
prepayments on the principal of the Senior Note 7bhligations,
except when permitted in accordance with the terms and
conditions set forth in the Senior Note.

10. Effect of Extensions of Time

77 the payment of any of the Obligations or any part
therecf .3 2xtended or varied or if any part of the security is
releasec. all persons or entities now or at any time hereafter
liable -herefor, or interested in the Premises, shall be held
to assent <o such extension, variation or release, and their
liability and the lien and all provisions herecf shall continue
in Eull force, the right of recourse against all such persons
oeing expressly reserved by Mortgagee, notwithstanding such

extension, variation or release.

26068088
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11l Effect of Changes in Laws Regarding Taxation

‘n the event of the enactment after this date of any
law of che state in which the Premises are located deducting
from the value of land for the purpose of taxation any lien
thereon, and imposing upon Mortgagee the payment of the whole
or any part of the taxes or assessments or charges or liens
herein required to be paid by Mortgagor, or changing in any way
the laws relating to the taxation of mortgages or debts secured
by mortcages or the mortgagee’'s interest in the property, or
the manrer of collection of taxes so as to affect this Mortgage
or any ot the Obligations, then, and in any such event,
Mortgagor ( vpon demand by Mortgagee, shall pay such taxes or
assessments, or reimburse Mortgagee trerefor; provided, however,
that if in the ominion of counsel for Mortgagee {(a) it shall be
unlawful to require Mortgagor to make such payment, or (b) the
making of such payuent shall result in the imposition of
interest beyond the.naximum amount permitted by law, then, and
in such event, Mortgaqee may elect, by notice in writing given
to Mortgagor, to declaze all of the Obligations to be and
become due and payable sixcy (60) days from the giving of such
notice.

12. Mortgaqee's Periormance of Defaulted Acts:
Subrogation

In case of Default on the part of Mortgagor under this
First Mortgage and the failure of Mortuagor to cure such
Default within the applicable cure period, if any, Mortgagee
shall have the right, but not the obligation, to make any
payment or perform any act herein or in or wi:h respect to any
of the Obligations required of Mortgagor, in ary form and
manner deemed expedient, and may, but need not, make full or
partial payments of principal or interest on pria: encumbrances,
if any, and purchase, discharge, compromise or gettle any tax
lien or other prior lien on title or claim thereof, ar <adeem
from any tax sale or forfeiture affecting the Premises or
contest any tax or assessment. Anything to the contrary
notwithstanding, Mortgagee, after giving prior notice to
Mortgagor., mnay immediately take action to cure any default in
the payment of taxes or insurance premiums or any other
defaults <hat create an emergency redarding the priority or
validity »f <he lien of this First Mortgage or the physical
condition >f =he Premises without regard to the Mortgagor's
cure rights, if any. All moneys paid for any of the purposes
herein aurhorized and all expenses paid or incurred in
connection therewith, including but not limited to attorneys'
fees and expenses, and any other moneys advanced by Mortgagee
to protect the Premises and the lien hereof, shall be so much
additional indebtedness secured hereby, and shall become

2.G0SROBY




UNOFFICIA]

'
v

immediateiy idue and payable without notice and with interest
thereon 17 =he Default Rate as hereinafter defined in Section
27. Inacti:n of Mortgagee shall never be considered as a
waiver <f iny right accruing to it on account of any default on
the part of Mortgagor under this First Mortgage, Should the
proceeds of the Obligations or any part thereof, or any amount
paid out or advanced hereunder by Mortgagee, be used directly
or indirectly to pay off, discharge or satisfy, in whole or in
part, any lien or encumbrance upon the Premises or any part
therest, on a parity with or prior or superior to the lien
hereof, “then as additional security hereunder, the Mortgagee
shall be subrogated to any and all rights, equal or superior
titles, liehs and equities, owned or claimed by any owner or
holder of said outstanding liens, charges and indebtedness,
however remote, regardless of whether said liens, charges and
indebtedness ar2-acquired by assignment or have been released
of record by the holder thereof upon payment.

13. Mortgagee 's Reliance on Tax Bills, Etc.

Mortgagee in makirg any payment hereby authorized: (a)
relating to taxes and assesiments, may do so according to any
pill, statement or estimate procured from the appropriate
public office without inquiry.ipr%o the accuracy of such bill,
statement or estimate or into tihc wvalidity of any tax,
assessment, sale, forfeiture, tax-iien or title or claim
thereof; or (b) for the purchase, difcharge, compromise or
settlement of any Lien, may do so without inquiry as to the
validity or amount of such Lien or any claim for Lien which may

be asserted.
14, Default

The following shall be a default ("Default”} hereunder:
if (a) any payment of principal or interest due uncder .sr with
respect to any of the Obligations, or any other paymept due in
accordance with the terms of this First Mortgage, the &znior
Note or any of the other Senior Loan Documents is not paid when
due and payable and such nonpayment continues for three (3)
days: (D) any of the other covenants, agreements or conditions,
hereincefsre or hereinafter contained, required to be kept or
performed :r sbserved by Mortgagor in this First Mortgage, the
Senior Xc=z 3r any of the other Senior Loan Documents are not
observed :r zerformed (and such nonperformance or non-observance L
does not ztherwise constitute a default under any other Eg
provision of this First Mortgage) and such nonperformance or T
non-cbservance is not remedied by Mortgagor within thirty (30) ¢
days after notice thereof from Mortgagee to Mortgagor; provided, &
however, that if the default is of such a nature that it cannot 8
be cured during such thirty (30) day period and Borrower N
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commences ind diligently proceeds to cure such default, such
cure per:2d shall be extended for such pericd of time as is
required > cure the default, but in no event for more than
sixty (60°' additional days:; (c) prior to any Conversion, any
"Event of 2efault" shall have coccurred under Article 16 of the
Loan Agreement ("Loan Agreement Default”); or (d) any default
not otherwise described in this Section 14, shall have occurred
under or with respect to any of the Senior Loan Documents, and
such default shall not have been cured within the applicable
qrace-period provided therefor, if any; or (e) Borrower or any
of tne Affiliated Parties shall file a petition in voluntary
bankruptcy or insolvency or under any provision of the Federal
Bankrupccy- Act or any similar law, state or Federal, as now or
hereaftec ¢snstituted, or an answer admitting insolvency or
inability te pay its debts, or fail to obtain a vacation or
stay of involuncary proceedings within thirty (30) days after
commencement ¢l such involuntary proceedings: or (£f) Borrower
or any of the Affillated Parties shall be adjudicated a
bankrupt, or a trustec or a receiver shall be appointed for the
Borrower or any of tle Affiliated Parties or for all of the
property of Borrower or iny of the Affiliated Parties or the
major part thereof in any lnvoluntary proceeding or any court
shall have taken jurisdiction of the property of the Borrower
or any of the Affiliated Parties or the major part thereof in
any involuntary proceeding fou ihe reorganization, dissolution,
liquidation or winding up of the Jorrower or any of the
Affiliated Parties, and such trusicae or receiver shall not be
discharged or such jurisdiction relincuished or vacated or
stayed on appeal or otherwise stayed <ithin thirty (30) days
after the same shall have first occurrecd; (g) Borrower or any
of the Affiliated Parties shall make an assignment for the
benefit of creditors, or shall admit in writiac its inability
to pay its debts generally as they become due, or shall consent
te the appointment of a receiver or trustee or lijquidator of
all of its property or the major part thereof; (n} if at any
time or times after a Conversion any representation. warranty,
statement, report or certification now or hereafter w2¢s by or
on behalf of Borrower or any of the Affiliated Parties ¢ not
true and correct in any material respect and if susceptill2 to
being cured. is not cured within thirty (30) days after notice
from Mcr=i3gee to Mortgagor thereof; (i) if any Material
Adverse T.nancial Change occurs with respect to (i) any of
inter-Cci-inental, Chrysler Financial or Melvin Simon at any

e -

cime £2z 5 long as any of them has any outstanding obligations
under any >f the Loan Documents, unless within five (5)
business days after Mortgagee gives Borrower notice thereof
another entity acceptable to Mortgagee in its sole discretion
shall assume or gquaranty the obligations of such person ot
entity under the Senior Loan Documents; (j) any sale, assign-
ment, transfer, conveyance, mortgage, or encumbrance of the
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Premises or the Project or any portion thereof; (k) any sale,
assignment. “ransfer, conveyance, pledge or encumbrance of any
partnership interest in Beneficiary or the sale or creation of
any addit:onal partnership interest in Beneficiary, or any
change in the structure of Beneficiary or the modification,
amendment 3r restatement of the limited partnership agreement
of Beneficiary which results in (1) a statutory dissolution of
Beneficiary (except for any temporary dissolution which does
not result in a liquidation of Beneficiary and arises due to a
permitiaed transfer of ownership or effective control of
Beneficiary), or (2) prior to Conversion, the transfer of
ownershin or effective control of Beneficiary to any entity
other thsiiany of the CIMS Partners, and upon Conversion, RAE s
ceasing to-ect as the managing general partner of Beneficiary
or failing to mrintain ownership of at least 10% of the
interest in Beueficliary as a general partner or RAE'S or an
affiliate's failing to maintain ownership of at least 20% of
the interest in Benuficiary as a limited partner; (1) the
termination of the Operating Agreement unless a new manager
satisfactory to Mortgugee has agreed to manage the Project
under a new operating aurczement satisfactory to Mortgagee; (m)
the sale, assignment, pledge or hypothecation of all or any
portion of the beneficial irterest in the Land Trust to any
party other than Mortgagee or, ia the event of Conversion. to
any party other than Mortgagee 2ad CRI; (n) any transaction
which, prior to Conversion, would result in a change in the
effective control of any of the CIMS Partners or in the event
of a Conversion, any transaction whicii would result in a change
in the effective control of RAE; or (%) any contract to
effectuate any of the foregoing in subsections (j). (k), (1),
(m}, or {n). All cure periods under this Section 14 shall run
concurrently with any cure period allowed with respect to any
default under the Loan Agreement, the Senior NGote or any of the

other Senior Loan Documents.

15. PForeclosure; Expense of Litigation

#“hen a Default shall have occurred (whether licted in
Section 14 hereof or described elsewhere in this First
Mortgage:. Mortgagee shall have the right to accelerate the
Mazurity Date of the Obligations, and when the Obligations
secured -era2by or any part thereof shall become due, whether by
lapse 2I :.me, acceleration or otherwise, then Mortgagee shall
have <h2 .:7ht to foreclose the lien hereof by judicial
action. In any suit to foreclose the lien herecf or in any
other aczion to enforce any other remedy of Mortgagee under
=nis First Mortgage or with respect to any of the other
Obligations, there shall be allowed and included as additional
indebtedness in the decree for sale, judgment of foreclosure or
other judgment or decree all expenditures and expenses which

>~ 6OGRUSN
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may be paid or incurred by or on behalf of Mortgagee for
attorneys' fees, paralegals' fees, appraiser's fees, outlays
for documentary and expert evidence, stenographers' charges,
publication costs, and costs (which may be estimated as to
items to be expended after entry of the decree) of procuring or
effecting abstracts of title, title searches and examinations,
title insurance policies, Torrens certificates, Torrens office
searches and filings and similar data and assurances with
respect to title and value as Mortgagee may deem reasonably
necessary either to prosecute such suit or to evidence to
bidders at any sale pursuant to such decree the true condition
of the title to or the value of the Premises. All expenditures
and expeures of the nature in this Section 15 mentioned and
such expernsos and fees as may be incurred in the protection of
the Premises and the maintenance of the lien of this First
Mortgage, inciuvding, but not limited to, the fees of any
attorney employz? by Mortgagee in any litigation proceeding
affecting this First Mortgage, the Obligations or the Premises,
including bankruptcy proceedings, or in the preparation for the
commencement or defense of any proceeding or threatened suit or
proceeding, shall be immadiately due and payable by Mortgagor,
with interest thereon ay the Default Rate, and shall be secured

by this First Mortgage.

Upon any sale made uader or by virtue of this
Section 15 or by virtue of judiial proceedings or of a judgment
or decree of foreclosure and sale. tortgagee may bid for and
acquire the Premises or any part the:eof and in lieu of paying
cash therefor may make settlement fol the purchase price by
crediting the sale price against the Obligyations, after
deducting therefrom the expenses of the :alz and the cost of
the action and any other sums which Mortgacgcr is required to
pay or that Mortgagee is authorized to deduct under this First

Mortgage.

Mortgagor understands and agrees that in ‘he event of
a Default hereunder, Mortgagee, to the extent this riirc
Mortgage constitutes a security agreement under the UCC . -may
exercise any and all rights and remedies of a Secured Par.y
under the UCC, inecluding, but not limited to, the taking
possession of any personal property covered by this First
Mortgage and disposing of the same by sale or otherwise;
provided that at least five (5) days prior notice of such
disposirion must be given to the Mortgagor, all as provided for
by the UCC, it being agreed that such five (5) days notice
shall constitute fair and reasonable notice to Mortgagor of

such disposition.
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16, Application of Proceeds of Foreclosure Sale

The proceeds of any foreclosure sale of the Premises
(or the sale of property under the last unnumbered paragraph of
Section 15 hereof) shall be distributed and applied in the
following order of priority: first, on account of all costs
and expenses incident to the foreclosure proceedings (or sale,
as the case may be), including all such items as are mentioned
in the preceding Section 15 hereof; second, to the repayment of
the Okligations and all other items which under the terms
hereof constitute secured indebtedness additional to that
constituting the Obligations, with interest thereon as herein
provided; «¢hird, to the repayment of any junior lien secured by
the Premiset, and fourth, any overplus to Mortgager, its
successors or- assigns, or any other party who may be legally
entitled theretr, as their rights may appear.

17. Appoircment of Receiver

Upon, or at auy time after, the filing of a complaint
to foreclose this First mortcage, the court in which such
complaint is filed may appoint a receiver of the Premises.

Such appointment may be made eiiher before or after sale,
without notice if permitted by law, without regard to the
solvency or insolvency of Mortgaogur at the time of application
for such receiver and without regerd-to the then value of the
Premises, and Mortgagee hereunder may e appointed as such
receiver., Such receliver shall have powsr: (a) to collect the
rents, issues and profits of the Premiser auring the pendency
of such foreclosure suit and, in case of ¢ sale and a defic-
iency, during the full statutory period of redamption, if any,
whether there be redemption or not, as well as during any
further times when Mortgagor, except for the intecvention of
such receiver, would be entitled to collect such c¢erts, issues
and profits; (b) to extend or modify any then existiny leases
and to make new leases, which extensions, modificaticius &and new
leases may provide for terms to expire, or for options ‘to
lessees to extend or renewal terms to expire, beyond the
Maturity Date and beyond the date of the issuance of a deed or
deeds to a purchaser or purchasers at a foreclosure sale, it
being understood and agreed that any such leases, and the
options or cother such provisions to be contained therein, shall
be binding upon Mortgagor and all persons whose interests in
the Premises are subject to the lien hereof and upon the
purchaser or purchasers at any foreclosure sale, notwithstanding
any redemption from any judgment or decree of foreclosure,
satisfaction of the Obligations, satisfaction of any foreclosure
decree, or issuance of any certificate of sale or deed to any
purchaser; and {c) all other powers which may be necessary or
are usual in such cases for the protection, possession, control,
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management and operation of the Premises during the whole of
said period. The court from time to time may authorize the
receiver to apply the net income in his hands in payment in
whole or in part to: (x) the Obligations or any tax, special
assessment or other lien which may be or become superior to the
lien hereof or of such decree, provided such application is
made prior to any foreclosure sale; and (y) the deficiency in
case of a sale and deficiency.

18. Asgsignment of Rents and Leases

To further secure the Obligations, Mortgagor hereby
sells, asci¢ns and transfers unto Mortgagee all leases,
lettings and ugreements for use and cccupancy, concessions and
licenses for or with respect to the Premises and all the rents,
issues and prof’ts now due and which may hereafter become due
(whether before or after foreclosure or during the period of
redemption) under o» by virtue of, and to the extent payable
pursuant to, any leasw, whether written or verbal, or any
letting of, or of any agusement for, the use or occupancy of
the Premises or any part “‘nereof, which may have been heretofore
or may he hereafter made ur z2greed to or which may be made or
agreed to by Mortgagee under tiid powers herein granted, it
being the intention hereby to establish an absclute transfer
and assignment of all such leascvs, lettings and agreements and
all the avails thereunder to Mortdzcse. Mortgagor hereby
irrevocably appoints Mortgagee its tiue and lawful attorney in
its name and stead (with or without taxing possession of the
Premises as provided in Section 19 hereof) to rent, lease or
let all or any portion of the Premises to. aay party or parties
at such rental and upon such terms as Mortc¢agee shall, in its
discretion, determine, and to collect all of suid avails,
rents, issues and profits arising from or accriing at any time
hereafter, and all now due or that may hereafter become due
under each and every of the leases, lettings and ajreements,
written or verbal, or other tenancy existing, or which. may
hereafter exist on the Premises, with the same rights und
powers and subject to the same immunities, exoneration of
liability and rights of recourse and indemnity as Mortgagse
would have upon taking possession pursuant to the provisions of
Section 19 hereof.

Mortgagor agrees that no rent will hereafter be paid
by any person in possession of any portion of the Premises for
more than one month in advance, and Mortgagor further agrees
that the payment of the rents to accrue for any portion of the
Premises will not be waived, released, rsduced, discounted or
otherwise discharged or compromised by Mortgagor. Mortgagor
agrees that hereafter it will not assign any of the rents or
profits of the Premises, except to a purchaser or grantee of
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the Premises permitted under the provisions of this First
Mortgage.

Nothing herein contained shall be construed as consti-
tuting Mortgagee a mortgagee in possession of the Premises in
the absence of the taking of actual possession of the Premises
by Mortgagee pursuant to Section 19 hereof. In the exercise of
the powers herein granted Mortgages, no liability shall be
asserted or enforced against Mortgagee, all such liability
being sxpressly waived and released by Mortgagor.

Hfortgagor further agrees to assign and transfer to
Mortgagec 4ll future leases upon all or any part of the
Premises and to execute and deliver, at the request of
Mortgagee, ail such further assurances and assignments in the
Premises as Mo’tgagee shall from time to time require.

Although ‘i< is the intention of the parties that the
assignment contained ju this Section 18 shall be a present
assignment, it is expiessly understood and agreed, anything
herein contained to the cuntrary notwithstanding, that
Mortgagee shall not exerclise any of the rights or powers
conferred upon it by this Section until a Default occurs and
Mortgagor shall retain such rights and powers until such time.
The rights of Mortgagee under tnir Section 18 shall continue
and remain in full force and effect both before and after
commencement of any action or procewding to foreclose this
First Mortgage, after the foreclosure rale in connection with
the foreclosure of this First Mortgags, and until expiration of
the period of redemption from any such foreclosure sale,
whether or not any deficiency from the unpa’a balance of the
Obligations exists after such foreclosure sals.

Mortgagor covenants and agrees that if Mortgagor, as
lessor therein, shall fail to perform and fulfill a.uy material
term, covenant, condition or provision in any lease ~c leases
entered into by Mortgagor or to which the Premises is zubject,
on its part to be performed or fulfilled, at the times «nd in
the manner in such lease or leases provided, or if Mortgajer
shall suffer or 5ermit to occur any material breach or default
under the provisions of any such lease or leases, then, and in
any such event, such material breach or default shall, if
uncured for thirty (30) days after notice thereof to Mortgagor,
constitute a Default hereunder; provided, however, that if
Mortgagor in good faith contests such material breach or
default and shall thereafter continuously and diligently, in
Mortgagee's sole discretion, prosecute the same to completion,
such contest shall not be deemed a Default hereunder.
Mortgagee may require Mortgagor to deposit with Mortgagee an
amount which Mortgagee, in its sole judgment, deems sufficient
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to cover any expected loss, cost, or expense in connection with
the prosecution of or loss of such contest.

19. Mortgagee's Right of Possession in Case of Default

In any case in which under the provisions of this
First Mortgage, Mortgagee has a right to foreclose the lien
hereof, Mortqagor shall, forthwith, upon demand by Mortgagee,
surrender to Mortgagee, and Mortgagee shall be entitled to take
actual possession of, the Premises or any part thereof
perscaally, or by its agent or attorneys, in the manner
permitteo by law. In such event, Mortgagee in its discretion
may. in aceordance with law, enter upon and take and maintain
possessiocn-0f all or any part of the Premises together with all
documents, books, records, papers and accruals of Mortgagor or
the then owner/oZ the Premises relating thereto and may exclude
Mortgagor its ayents or servants wholly therefrom and may, as
attorney in fact, ‘as agent for Mortgagor or in its own name as
Mortgagee, and under the powers herein granted, hold, operate,
manage and control the Premises and conduct the business, if
any, thereof, either persnnally or by its agents, and with full
power to use such measuret. leqal or equitable, as in its
discretion or in the discretion of its successors or assigns,
may be deemed proper or necessary to enforce the payment or
security of the avails, rents, issues, and profits of the
Premises, including actions for the recovery of rent, actions
in forcible detainer and actions in-distress for rent, and with
full power: (a) to cancel or terminale any lease or subleass
for any cause or on any ground which would-entitle Mortgagor to
cancel the same; (b) to elect to disaffitm any lease or
sublease which is then subordinate to the li=n hereof; (¢) to
extend or modify any then existing leases and tr make new
leases, which extensions, modifications and new igases may
provide for terms to expire, or for options to lavsees to
extend or renew terms to expire, beyond the Maturity Date and
beyond the date of the issuance of a deed or deeds vo 'z
purchaser or purchasers at a foreclosure sale, it being under-
stood and agreed that any such leases, and the options ¢r nther
such provisions to be contained therein, shall be binding upon
Mortgagor and all persons whose interests in the Premises are
subject to the lien hereof and upon the purchaser or purchasers
at any foreclosure sale, notwithstanding any redemption from
sale, satisfaction of the Obligations, satisfaction of any
foreclosure decree, or issuance of any certificate of sale or
deed to any purchaser; (d) to make all necessary or proper
repairs, decorating, renewals, replacements, alterations,
additions, betterments and improvements to the Premises as to
it may seem judicious; (e) to insure and reinsure the same and
all risks incidental to Mortgagee's possession, operation and
management thereof; (f) to enter into, renew, extend, modify,
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cancel and terminate any and all contracts necessary ot
desirable, in Mortgagee's judgment, for the management and
operation of the Premises; and (g) to receive all of such
avails, rents, lssues and profits, revenues, receipts and
income from the Premises and its operations; Mortgagor hereby
granting full power and authority to exercise each and every of
the rights, privileges and powers herein granted at any and all
times hereafter, without notice to Mortgagor.

Mortgagor shall be deemed to have constituted and
appojitid Mortgagee its true and lawful attorney-in~fact with
full power of substitution either in the name of Mortgagee or
in the nare of Mortgagor, to exercise any of the powers granted
to Mortgayes pursuant to this Section 19. Mortgagee shall not
be obligated ¢» perform or discharge, nor dces it hereby
undertake to perform or discharge, any obligation, duty or
liability under'any leases. Mortgagor shall and does hereby
agree to indemnify iprd hold Mortgagee harmless of and from any
and all liability, lose or damage (except for any such
iiability, loss or danage which may be caused by the willful
misconduct or gross negligence of Mortgagee) which Mortgagee
may or might incur by reason-of its performance of any action
authorized under this Secticii 19 and of and from any and all
claims and demands whatsocever wnich may be asserted against
Mortgagee by reason of any allegad obligations or undertakings
on its part to perform or discharyuz any of the terms, covenants
or agreements of Mortgagor.

20. Applicaticn of Income Re:zived by Mortgagee

Mortgagee, in the exercise of the iights and powers
hereinabove conferred upon it by Section 18 a4 Section 19
hergof, shall have full power to use and apply the avails,
rents, issues and profits, revenues, receipts and income of the
Premises to the payment of or on account of the follawing, in
such order as Mortgagee may determine:

(a) to the payment of the operating expenses ¢{
the Premises, including, but not limited to, the cost
of the management and leasing thereof, established
claims for damages, if any, and premiums on insurance
hereinabove authorized;

(b) to the payment of taxes and special
assessments now due or which may hereafter become due
on the Premises;

(c) to the payment of all repairs, decorating,
renewals, replacements, alterations, additions,
betterments, and improvements to the Premises and of
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placing the Premises in such condition as which, in
the judgment of Mortgagee, make it readily rentable;

{d) to the satisfaction of any of the
Obligations or any deficiency which may result from
any foreclosure sale.

21. Mortgagee's Right of Inspection

Mortgagee shall have the right to inspect the Premises
at all reasonable times and access thereto shall be permitted

for that purpose.

22. Condemnation

Moctgegor shall give Mortgagee immediate notice of any
actual or thre¢acened condemnation or eminent domain proceeding
affecting the Premises and shall deliver copies of any and all
papers or notices-inceived in connection with such actual or
threatened condemnation, or eminent domain proceeding to
Mortgagee. Mortgagor hereby assigns, transfers and sets over
unto Mortgagee the entira proceeds of any award or any claim
for damages to any of the Plemises (or any interest therein)
taken or damaged by the power of eminent domain or by
condemnation. Mortgagee shall be entitled (but shall not be
obligated) to participate in the collection of such proceeds
and any such proceeds shall be fixrst applied to reimburse
Mortgagee for all costs and expenses,.including, but not
limited to, attorneys' fees and expeares, incurred in connec-
tion with the collection of such proceeds (hereinafter the "Net
Condemnation Proceeds"). Mortgagor or Morvgdagee may, but
neither shall be under any obligation to, ‘contest the amount of
any such award or compensation; however Morcgagor shall not,
without Mortgagee's prior written consent, accept in full
satisfaction for such taking any such award or compensation.

Prior to a Conversion, the Net Condemnatici Zroceeds
shall be applied by Mortgagee in accordance with Article 11 of
the Loan Agreement. In the event of a Conversion, Mortgagdee
shall hold the Net Condemnation Proceeds and permit the zame to
e used to reimburse Mortgagor for the cost of the rebuilding
or restoration of the buildings or improvements on the Premises,
in accordance with plans and specifications to be submitted to
and approved by Mortgagee; provided however, that: (i) no
Default oxists hereunder, (ii) the covenants and conditions set
forth in subsections (¢), (d) and (e) of Section 6 herecf are
satisfied, (iii) no material portion of the Premises or the
improvements thereon are taken, and (iv) permanent access to
the Premises is not materially interfered with. If the Net
Condemnation Proceeds are to be used to reimburse Mortgagor for
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rebuilding or restoration, the Net Condemnation Proceeds shall
be paid out in the same manner as is provided in Section 6
hereof for :-he payment of Net Insurance Proceeds toward the
cost of rebuilding or restoration. If the amount of such Net
Condemnation Proceeds is insufficient to cover the cost of
rebuilding or restoration, Mortgagor shall pay such cost in
excess of the amount of the Net Condemnation Proceeds before it
receives any reimbursement out of the Net Condemnation Proceeds.
Any surplus which may remain out of said Net Condemnation
Proceeds after payment of such cost of rebuilding or restoration
shall, at the option of Mortgagee, be applied on account of the
Obligations or be paid to Mortgagor or any other party entitled
thereto,

If (Mtortgagor shall not be entitled to receive and
apply the Net ' Cindemnation Proceeds to the Restoration of the
Premises, Mortysgee may retain the award and apply it in
payment or reductjon of the Obligations, whether or not then
due and payable.

23. Release uron Payment and Discharge of Mortgaqor's
Obligqations

If Mortgagor shall fully pay all principal, interest,
and such other sums secured hereny and fully comply with,
satisfy and discharge all of the¢ other terms and provisions
hereof and all other Obligations ¢~ be paid, performed and
complied with by Mortgagor, then Mortgagee shall execute and
deliver to Mortgagor a release of this First Mortgage in

recordable form.

24. Giving of Notice

Any notice which either party hereto nay desire or Le
required to give to the other party shall be in writing and
shall be deemed sufficiently given when personally delivered or
if mailed (effective upon mailing) by United States registered
or certified mail, postage prepaid, return receipt requested to
the addresses and addressees provided below:

-f -0 Borrower:

Lester Mehlman

David Kantorczyk

CIMS Limited Partnership

c/o0 MAT Associates Incorporated
505 North Michigan Avenue
Chicage, Illinois 60611

26088088
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with copies to:

Robert H. Goldman

Rudnick & Wolfe

Suite 1800

203 North LaSalle Street
Chicago, Illinois 60601-1293

David E. DuVernay

Charles H. Cross

¢/o Chrysler Capital Realty Inc.

777 West Putnam Avenue

Greenwich, Connecticut 06830

Andrew J. Weiner

Gnrdon, Hurwitz, Butowsky, Weitzen,
Shalov & Wein

101 Zork Avenue

New Tock, New York 10178

Inter-Coatinental Hotel Corporation
Prior-rv April 1, 1988:
1120 Avenue of the Americas
New York, New Yoz 10036
Attention: President
On or after Ipril 1, 1988:
100 Paragon Drive
Montvale, New Jersey 07f43
Attention: President

Joseph Shenker

Sullivan & Cromwell

250 Park Avenue

New York, New York 10177

Philip D. Pecar

Dann, Pecar, Newman,
Talesnick & Kleiman

One American Square

Suite 2300

Indianapolis, Indiana 46282

f *o lLender:

Diane Netzel

Richard Kincaid

Barclays Bank PLC

Suite 3700

200 West Madison Street
Chicago, Illinois 60606
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with copies to:

Grady Thurman

Vice President/Manager
Real Estate Group
Barclays Bank PLC

75 Wall Street

New York, New York 10265

Douglas H. McNaughton

Scott A, Drane

Hopkins & Sutter

Three First National Plaza

Suite 4200 .
Chicago, Illinois 60602

25. " veiver of Defenses; Remedies Not Exclusive; Time
iz of the Essence.

No action for the enforcement of the lien hereof shall
be subject to any defiense which would not be good and available
to the party interposing :the same in an action at law upon the
Obligations. Mortgagee siiall be entitled to enforce payment
and performance of any of tie Obligations and to exercise all
rights and powers under this First Mortgage or under or with
respect to any other obligaticns-or any laws now or hereafter
in force, notwithstanding that scine or all of the of the
Obligations may now or hereafter ba ctherwise secured, whether
by mortgage, deed of trust, pledge, 1irn, assignment or
otherwise. Neither the acceptance of ‘this First Mortgage nor
its enforcement, whether by court action or other powers herein
contained, shall prejudice or in any manner affect Mortgagee's
right to realize upon or enforce any other :esurity now or
hereafter held by Mortgagee, it being agreed tiat Mortgagee
shall be entitled to enforce this First Mortgage ‘and any other
remedy herein or by law provided or permitted, but &ach shall
be cumulative and shall be in addition to every othar cemedy
given hereunder or now or hereafter existing at law cor in
equity or by statute. Every power or remedy given hergby to
Mortgagee or to which it may be otherwise éntitled, may Le
exercised, concurrently or independently, from time to time,
and as often as it may be deemed expedient by Mortgagee, and
Mortgagee may pursue inconsistent remedies. No waiver of any
Default shall be implied from any omission by the Mortgagee to
take any action on account of such Default if such Default
persists or be repeated, and no express waiver shall affect any
such Default other than the Default specified in the express
waiver and that only for the time and to the extent therein
stated, No acceptance of any payment of any one or more
delinquent installments which dces not include interest at the
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Default Rate from the date of delinquency, together with any
required late charge, shall constitute a waiver of the right of
Mortgagee at any time thereafter to demand and collect payment
of interest at such Default Rate or of late charges, if any.
Time is of the essence in this First Mortgage and each of the
covenants and provisions hereof.

26. Waiver of Statutory Rights

To the fullest extent permitted under applicable law,
Mortgz3or shall not and will not apply for or avail itself of
any appraisement, valuation, stay, extension or exemption laws,
or any sc-2alled "Moratorium Laws," now existing or hereafter
enacted, J»a order to prevent or hinder the enforcement or
foreclosure of this First Mortgage, but hereby waives the
benefit of such laws. Mortgagor for itself and all who may
claim through or under it waives any and all right to have the
property and estatzs comprising the Premises marshalled upon
any foreclosure of tlie lien hereof and agrees that any court
having jurisdiction tc¢ foreclose such lien may order the
Premises sold as an envizety. Mortgagor hereby waives any and
all rights of redemption rcom sale under any order or decree of
foreclosure of this First rcctgage on its behalf and on behalf
of each and every person acquiring any interest in or title to
the Premises subsequent to the date of this First Mortgage.

The foregoing waiver of the right . cf redemption is made
pursuant to Ill, Rev. Stat. Ch. 110,.§ 15-1601(b).

27. Default Rate

"Default Rate" as used herein shal) have the same
meaning as in Senior Note.

28. Binding on Successors and Assigns

This First Mortgage and all provisions her@2ot shall be
binding upon Mortgagor and all persons claiming unde: o~
thrcugh Mortgagor and shall inure to the benefit of Morigagee
and its successors and assigns.

29. Definitions of "Mortgagor.,' and "Mortgagee"

The word "Mortgagor" when used herein shall include:
(a) the original Mortgagor named in the preambles hereof; (b)
said original Mortgagor's successors and assigns; and (¢) all
owners from time to time of the Premises. The word "Mortgagee"
when used herein shall include all succéssors and assigns of
the Mortgagee identified in the preambles hereof.

2Z60GSURY
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30. Captions

“he captions and headings of various paragraphs of
this First Mortgage are for convenience only and are not to be
construed as defining or limiting, in any way, the scope or
intent of =zhe provisions hereof.

31, Business Loan Recital

Mortgagor agrees that the Obligations: (a) constitute
a business loan which comes within the purview of subparagraph
(1){c) uf Section 4 of "An Act in relation to the rate of
interest 2pd other charges in connection with sales on credit
and the leniing of money," approved May 24, 1879, as amended
(I11. Rev. ttats. 1985 ed., Ch. 17, Sec. 6404(1)(c)); and (b}
are exempted txaasactions under the Truth~in-Lending Act, 1§

U.§.C. Sec. 1620 ot seq.
32, Filing and Recording Fees

Mortgagor shall pay all title insurance premiums,
Torrens premiums or charges, escrow charges, f£iling, registra-
tion or recording fees, and all expenses incident to the
execution and acknowledgment ¢f this First Mortgage and all
federal, state, county and muni¢cipal taxes, and other taxes,
duties, imposts, assessments and-rnarges arising out of or in
connection with the execution and dsiivery of thisg First
Mortgage and the Obligations.

33. Execution of Separate Secu:ity Agreement,
Financing Statements, Etc.

Mortgagor, upon request by Mortgagee ‘icm time to
time, shall execute, acknowledge and deliver to Mortgagee, a
security agreement, financing statement or other similar
security instruments, in form reasonably satisfactery <o
Mortgagee, covering all property of any kind whatscever which
Mortgagor may hereafter acquire, which in the opinion o&
Mortgagee is essential to the operation of the Premises und
which constitutes goods within the meaning of the UCC, and
Mortgagor will further execute, acknowledge and deliver, or
cause %o ce executed, acknowledged and delivered, any financing
statement. affidavit, continuation statement or certificate or
other document as Mortgagee may reasonably request in order to
perfect, preserve, maintain, continue and extend the security
interest under and the priority of this First Mortgage and such
security instrument. Mortgagor further agrees to pay to
Mortgagee on demand all costs and expenses incurred by
Mortgagee in connection with the preparation, execution,
recording, filing and re~filing of any such document.

...33_
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1 Partial Invalidity; Maximum Allowable Rate of
‘nterest

‘*rv-zagor and Mortgagee intend and believe that each
provisicn .n his First Mortgage comports with all applicable
local, szit2 and federal laws and judicial decisions. However,
if any prsvision or provisions, or if any portion of any
provision or provisions, in this First Mortgage are found by a
court of law to be in violation of any applicable local, state
or federal ordinance, statute, law, administrative or judicial
decisions, or public policy, and if such court should declare
such roction, provision or provisions of this First Mortgage to
be illecal, invalid, unlawful, void or unenforceable as written,
then it (s the intent both of Mortgagor and Mortgagee that such
portion, riovision or provisions shall be given force to the
fullest possihble extent that it or they are legal, valid and
enforceable, C(hit the remainder of this First Mortgage shall be
construed as it ‘such illegal, invalid, unlawful, void or
unenforceable portion. provisicn or provisions were not
contained therein, 2ad that the rights, obligations and
interests of Mortgagoi and Mortgagee under the remainder of
this First Mortgage shall continue in full force and effect.
All agreements herein and in the Senior Note are expressly
limited so that in no contiigency or event whatsoever, whether
by reason of advancement cf the oproceeds hereof, acceleration
of maturity of the unpaid princirzal balance of the Senior Note,
or otherwise, shall the amount p21d or agreed to be paid to the
Lender for the use, forbearance oc-/derention of the money to be
advanced hereunder exceed the highes{ lawful rate permissible
under applicable usury laws. If, fram-any circumstances
whatsoever, fulfillment of any provision hereof or of the
Senior Note or any other agreement referted to herein, at the
time performance of such provision shall be unue, shall involve
transcending the limit of validity prescribed.zy. law which a
court of competent jurisdiction may deem applicaiile hereto,
then, ipsc facto, the obligation to be fulfilleda skall be
reduced =2 the limit of such validity and if from any
circums=ance the Lender shall ever receive as interest an
amount which would exceed the highest lawful rate, sucr amount
which weuli be excessive interest shall be applied to tne
reduct: - 7 <he unpaid principal balance due under the Senior
Note arn!: - <o the payment of interest.

~oan Agreement

‘n2 Senior Note and Loan Aqreement and all provisions
thereof az2 .lncorporated herein by express reference; provided,
nowever, that upon Conversion, the Loan Agreement shall termi-
rnate and shall no longer be incorporated herein. All advances
and indebtedness arising and accruing under the Locan Agreement

RS

s
.

Z605K:!




UNOFFICJAL COPY,

/

from time =35 time shall be secured hereby to the full extent of

the amoun- *-ited to be secured hereby and according to law.
Prior <: '-w2rsion or the sale of the Senior Loan Documents by
Mortgage= -2 occurrence of any Loan Agreement Default {defined
in Sect.. .: iereof) shall constitute a Default under this
First McriziZe entitling Mortgagee to all of the rights and
remedies :cnfarred upon Mortgagee by the terms of this First

Mortgage. ZIxcept as otherwise specifically provided herein,
prior to Conversion, in the event of any conflict or inconsis-
tency between the terms and provisions of this First Mortgage
and those of the Loan Agreement or any other Senior Loan
Documents, the terms and provisions of the Loan Agreement shall
in each’ instance govern and contrel to the extent of such
conflict 47 inconsistency. At any time prior to or after
Conversion; in the event of any conflict or inconsistency
petween the teims and conditions of this First Mortgage and any
of the Senior Loan Documents (other than the Loan Agreement),
the terms and provisions of the First Mortgage shall in each
instance govern and gountrol to the extent of such conflict or

inconsistency.

36. Mprtgagee s lien for Service Charges and Expenses

At all times, regardless of whether any loan proceeds
have been disbursed, this Firc<t ifortgage secures (in addition
to any loan proceeds disbursed froem time to time) the payment
of any and all expenses and advanres due to or incurred by
Mortgagee in connection with the Opiigations and which are to
be reimbursed by Mortgagor under the «rurms of this First
Mortgage or the Loan Agreement; provided, -however, that in no
event shall the total amount of loan proveeds disbursed plus
such additional amounts exceed 200% of the zriginal principal
amount of the Senior Note,

37. Applicable Law

This First Mortgage, the Senior Note and the other
Senior Lcan Jocuments shall be construed, interpreted aud
governed oy the internal laws and decisions of the Statae of
Illinails ‘without giving effect to Illinois choice of law

crinciznlisas
¥o Offsets

2.ght of offset or claim that Mortgagor now has or
may n~av2 .n the future against Mortgagee shall relieve
Yorigagor from paying any amounts due under or with respect to
the Obligat:cns or from performing any other duties contained
herein or secured hereby.
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13 Tuture Advances

.0 2ct to Section 2 hereof, this First Mortgage also
secures :. I.ture advances made or to be made under the Loan
Agreemen: :2I the Permanent Lender Letter of Credit, which
future advances shall have the same priority as if all such
future advances were made on the date of execution hereof.
Nothing in this Section 39 or in any other provision of this
First Mortgage shall be deemed either (a) an obligation on the
part of Mortgagee to make any future advances other than in
accordance with the terms and provisions of the Loan Agreement,
or (kj_in agreement on the part of Mortgagee to increase the
portior’ of the Loan secured by the Senior Note to any amount in
excess c¢f MINETY MILLION U.S. DOLLARS ($90,000,000).

40.. Tax and Insurance Escrow

In the"event of a Conversion, Mortgagor shall pay to
Mortgagee contemp(raneously with each monthly payment of
interest, principal or-principal and interest a sum equal to
one-twelfth (1/12th) »f the amount estimated by Mcrtgagee to be
necessary to pay the anaval real estate taxes described in
Section 4 and annual premiums for insurance required by Section
5 hereof so as to enable Murtgagee to pay the same at least
thirty (30) days before they lLecome due. In the svent that
Mortgagor shall pay and shall continue to pay the insurance
premiums on a monthly basis, Morcgagor shall not be required to
escrow such insurance premiums witn Mortgagee but shall be
required to provide to Mortgagee each nonth evidence of such
payment satisfactory to Mortgagee. Amounss so paid shall be
deemed not to be trust funds but may, at! the option of
Mortgagee, be commingled with general funds<of Mortgagee. Any
amounts so held in escrow by Mortgagee shall {io¢ bear interest.
[f, pursuant to any provision of this First M¢rtdage, the whole
amount of the principal debt remaining or any irstallment of
interest, principal or principal and interest becories due and
rayable prior to the Term Loan Maturity Date (as defined in the
Senicr Ncte), Mortgagee shall have the right, at its elaction,
T0 apply any amounts paid to Mortgagee under this Sectinn 40
against 111 or any part of the Obligations, including any
interes~ ~Thareon, or in payment of the premiums or payments for
Anich The owncunts were paid.  If the real estate taxes and
insuranc: oamiums required to be escrowed pursuant to this
Secticn -1 shall exceed the estimate therefore and the amounts
paid in7: ascrow under this Section 40, Mortgagor shall on
demanc I:rtawith pay Mortgagee the amount of such deficiency.
Mortgager will furnish to Mortgagee tax and insurance bills in
sufficient time to enable Mortgagee to pay such taxes and
premiums from such escrowed funds, before interest and

penaities accrue thereon,
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Vo Merger of Senior and Junior Loan Documents

“wer acknowledges that Mortgagee is the holder of
this 7i: ".rz3aqge, the Senior Note, and the Senior Loan
Jacumenz. .- we:l as the holder of the Second Mortgage, the
Junior No-2 and -he Junior Loan Documents; and that it is the
express .nc2nt of Borrower and Mortgagee that this First
Mortgage and the Second Mortgage and the Senior and Junior Loan
Documents shall not be merged, but shall constitute separate
obligacions of Borrower, unless and until Mortgagee, at its
sole cprion, declares such merger and records a declaration of
such merger in the Office of the Cook County Recorder of Deeds.

42 Construction Mortgage

This if a "Construction Mortgage", as said term is
defined in section9-313(1)(c) of the UCC. Mortgagor further
covenants and agrecs that the Loan is a construction lecan and
that:

(a) The Construrtion shall be completed in accordance
with the plans and specificstions to be furnished to and
approved by Mortgagee in accordence with the Loan Agreement;

(b} The Construction c¢hall be completed within the
time required under the Loan Agrecment;

(c) Upon Mortgagor's failure to comply with any of
the covenants in (a) or (b) hereunder or upon the occurrence of
any Default, Mortgagee may (but need not,:

(1) Declare the principal indeb*edness and
interest thereon due and payahle; and

(2) Complete the construction, alteration, or
remodeling ¢f the Premises and encur into
the necessary contracts therefor. 21l money
so expended shall be s¢ much additional
indebtedness secured by this Mortgage and
any monies expended in excess of the Senior
and Junior Notes shall be payable on demand
with interest at the Default Rate.

-~ 2xercise either or both of said remedies, as well
-n27 cight or remedy available to Mortgagee under this
First Msrzzage and any of the other Senior Loan Documents or at

iaw or .n 2quity;

(d) The proceeds of the Loan secured by this First
Mertgage will be disbursed to Mor=gagor strictly in accordance

26058088
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with the pr<v:isions of the Loan Agreement. All advances and
indebtedrez: :vising and accruing under the Loan Agreement from
time to =.-: whether or not the total amount thereafter may
exceed --e :73rsgate face amounts of both the Senior Note and
the Juni:zr .znz, shall be secured hereby to the same extent as
though said Loan Agreement were fully incorporated in this
First Morzgize; and

(e) Upon Conversicn, this Section 42 shall no longer
e applicable.

43, Notice of Conversion

The recording of a notice with the Office of the
Recorder of Lunds of Cook County that a Conversion has occurred
shall be deeme2d to be constructive notice as to all third
parties, and prima facie evidence as to Mortgagor, that such
Conversion has occurred.

44, Tees and Expenses of Mortgagee's Patticipant

After Conversion/ Mertgagor shall pay to Mortgagee all
fees and expenses, including, without limitation, attorneys'
fees, if any, paid or incurred oy Chrysler Capital Realty Inc.,
its successors and assigns (to.whom Mortgagee intends to sell
an undivided interest in the Oblidations) whenever Mortgager is
obligated to pay Mortgagee’'s fees ard expenses hereunder; and
such fees and expenses shall be secu:sd by this First Mortgage.

45. Trustee's Exculpation

This First Mortgage is executed by MArerican National
3ank and Trust Company of Chicago, a national Fanking associa-
tion, not personally, but as Trustee as aforesaid, in the
axercise of the power and authority conferred upca and vested
in it as such Trustee (and said association hereby wai.rants
chat it possesses full power and authority to execute tiiis
<astrument), and it is expressly understood and agreed . chat
nosnilng nerein or in the Loan Agreement or the Senior Notz

sha.. ze cerstrued as creating any liability on said Trustee or
31 3a.i s:z-clation personally to pay the Senior Note or any
.nT2rest it onay accrue thereon, or any indebtedness accruing
nersunis: =0 perform any covenant either express or implied
agrain cin-:inad, all such liability, if any, being expressly
Naired Iy r=3jagee and by every person now or hereafter

claiming any right or security hereunder, and that so far as
said Trusz2e and said association personally are concerned, the
-25al ao.der or holders of the Senior Note and the owner or
swners 3f any indebtedness accruing hereunder shall look to the
Jremises hereby conveyed for the nayrent thereof, by the
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enforcement >f the lien hereby created in the manner herein and
in said 3sn.:: Note provided, to the Beneficiary subject to the

express . -.-itions on personal liability contained in the
Senior .- - 2 each and every guarantor of any of the Obliga-
tions, in: - any and all other security given to secure the
payment :: -22 Jbligations and each of them from time to time.

N WITNESS WHERECF, Mortgagor has caused these presents

to be signed by duly authorized officers as of the day and year
first above written.

AMERICAN NATIONAL BANX & TRUST
COMPANY OF CHICAGO, not personally,
but as Trustee as aforesaid

ATTEST: BY: ﬁ I/{‘{g‘;[//ét/
By: — m‘ﬂm,

Sﬂ —’""—*’_sy-

_.39_
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STATE OF ILLINOIS )
) S8

COUNTY -7 "ICK )

. vk B BURNS , & Notary Public in and
for said,County, in the State aforesaid, DO HEREBY CERTIFY
that o oikiD BARLAY ¢, & o Lpelsiin Vice President of
American Natlonal Bank and Trust Company of Chicago, a national
banking association, which is the Trustee under the Trust

Agreement described under the foregoing instrument,
and _ shuLiow JolapaeT , 8 | treneTany Secretary

of said Azsociation, personally known to me to be the same
persons wicse names are subscribed to the foregoing instrument
as such Vice President and Secretary., respectively, appeared
before me this day in person and acknowledged that they signed
and delivered s2id instrument as such officers of said
association, and 'affixed the corporate seal of said association
thereto, as their cwr free and voluntary act and as the free
and voluntary act ot the association, as Trustee as aforesaid,
for the uses and purpones therein set forth,

GIVEN under my hand 2nd Notarial Seal Elﬁaj*f “ Y
of . 1988,

/ / SR IO II0040000400005000000 0008
“OFFICIAL SEAL”

- é Karen E. Buns
!ué //{ Crlfm a Notare Pt - Stale of {lingig

" | NOTARY PUBLIC My Cominis v, Exp:r(,o 8/27/90
‘!n’ mmm”/),m“"m“mm

My Commission Expires:
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EXHIBIT A

Premiges

PARCEL 1:

THAT PART OF LOT 2 LYING WEST OF A STRAIGHT LINE DRAWN
IN A SOUTHERLY DIRECTION FROM A POINT ON THE NORTH
LINE OF LOT 2, 11 3/4 INCHES EAST QF THE NORTH WEST
CORNER OF SAID LOT 2 TO A POINT IN THE SOUTH LINE OF
LT 2, 9 5/8 INCHES EAST OF THE SOUTH WEST CORNER QF
SAIL LOT 2, ALL OF LOT 3 AND LOT 4 (EXCEPT THE WEST 18
FEE{ OF THE EAST 19 FEET) ALL OF LOTS 5, 6, 7, 8, 9
AND THZ WEST 1/2 OF LOT 10 IN BLOCK 13 IN KINZIE'S
ADDITION TO CHICAGO IN SECTION 10, TOWNSHIP 39 NORTH,
RANGE 14, E\8T OF THE THIRD PRINCIPAL MERIDIAN, IN

COOKR COUNTY, ITLINOIS.

PARCEL 2:

ALL THAT PART OF %2 VACATED EAST AND WEST 18 FOOT
PUBLIC ALLEY SOUTH OF ‘A0 ADJOINING THE SOUTH LINE OF
LOTS 4 TO 6 BOTH INCLUSIVE LYING NORTH OF AND
ADJOINING THE NORTH LINS CF LOTS 7 TO 9 INCLUSIVE AND
LYING WEST OF AND ADJOINIMG-A LINE 19 FEET WEST QF AND
PARALLEL WITH THE EAST LINE ¢ SAID LOT 4 PRODUCED
SOUTH 18 FEET IN THE SUBDIVIS'CH OF BLOCX 18 OF
KINZIE'S ADDITION TO CHICAGO, BFIN3 A SUBDIVISION OF
THE NORTH FRACTION OF SECTION 10, TOWNSHIP 39 NORTH,
RANGE 14 EAST OF THE THIRD PRINCIPIL MERIDIAN, IN COOK

COUNTY, ILLINOIS.
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