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THIRD LOAN MODIFICATION .
AND DISBURSEMENT AGREEMENT 881 ”6755

This Third Loan Modification and Disbursement Agreement (the "Agreement") is
made and entered into as of this 12th day of February, 1988, by and between HARRIS
TRUST AND SAVINGS BANK, not personally but solely as Trustee under the provisions
of a deed or deeds in trust duly recorded and delivered to such Trustee in pursuance of
Trust Agreement dated July 7, 1988 and Known as Trust Number 43672 (the "Trustee")
and LAKESIDE I, an illinois limited partnership., the owner of 100% of the entire bene-
ficial interest and power of direction in, to and under the Trust Agreement pursuant to
which the Trustee acts (the "Beneficiary”) (Trustee and Beneficiary are herein some-
times referred o as the "Borrower") and REPUBLIC SAVINGS BANK, F.5.B. (the
"Lender").

V.HIREAS, pursuan! fo the terms of that certain Dishursement Agreement (the
"Disbursemant Agreement") dated August 12, 1986 by and between Borrower and
Lender, Leruar has lcaned Trustee the prineipal sum of Four Hundred Thirty-8ix Thou-
sand Eight “undred and No/100 Dollars ($436,800.00), which indebtedness is evidenced
by a Note dates August (2, 1986, in the principal amount of Four Hundred Thirty-Six
Thousand Eight(tlundred and No/10D Dollars ($436,800.00) made by Trustee, payable to
the order of Lendzr (the "Note") which Note Is secured by a Mortgage (the "Mortgage")
of the Trustee dated / August 12, 1986 encumbering the real estate legally described on
Exhibit A artached hereto and incorporated herein (the "Property"}), recorded
August 29, 1986 in the Cfifice of the Recorder of Deeds., Cook County, Illinois (the
"Recorder's Office”) as urcument §6385486, a Guaranty of Payment and Performance
("Guaranty of Payment and Periormance") dated August 12, 1986 made by Arthur Wong,
Wayne Siem and Bernard Kornhaber, a Collateral Assignment of Leases and Rents,
dated as of August 12, 1986, mudf. by Borrower to Lender and recorded August 29, 1986
in the Recorder's QOffice as Docu/nen’ 88385487 ("Collateral Assignment of Leases and
Rents"), a Security Agreement, darc3d-August 12, 1986 made by Beneficiary to Lender
("Security Agreement"}, a Coliateral Assignment of Beneficial Interest, made by Benefi-
ciary to Lender ("Collateral Assignment of Beneficlal Interest), a UCC-1 Financing
Statement made by Trustee and filed Sepfremmber 22, 1986 with the [llincis Seeretary of
State's Office as Document 2187513, a UCC-2 Finaneing Statement made by Trustee
and recarded July 25, 1986 in the Recarder's Office as Document 86 U 22683, a UCC-i
Financing Statement made by Beneficiary and files September 22, 1980 with the lllinois
Secretary of State's Office as Document 2187612, and UCC-2 Financing Statement
made by Beneficiary and flied July 25, 1986 in the 'mecorder's Office as
Document 86 U 22684 (collectively referred to as the "UCC Financing Statements”) and
other security documents evidencing or securing the Note;

WHEREAS, pursuant to the terms ol that certain Lmar Modifleation Agreement
{(the "First Agreement") dated July 14, 1987 and recarded iii the Recorder's Office on
July 17, 1987 as Document 87396227, the Loan Documents were modified to, among
other things. increase the principal amount of the Note and the-am~unt to be disbursed
pursuant to the Disbursement Agreement to Six Hundred Sixty-Fcour Thousand and
Na/100 Dollars ($664,000.00);

WHEREAS, pursuant to the terms of that Second Loan Modifiescion Agreement
{(the "Second Agreement"”) dated November 25, 1987 and recorded in h. Recorder's
Office on December 9, 1987 as Document 87652066, the Loan Documents were modified
to extend the Maturity Date of the Note to February 12, 1988;

WHEREAS, Lender and Borrower desire to further modify the Loan {as so modi-
fied, the "Modified Loan") as herelnafter set forth.

NOW, THEREFORE, for Ten and No/100 Dollars ($10.00) and other good and valu-
able consideration, the receipt and sufficiency of which are hereby acknowledged,
Lender, Beneflciary and Trustee hereby agree as follows:
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ARTICLE ]
MODIFIED LOAN DOCUMENTS

k.1 Concurrently with the execution of this Agreement, the Barrower agrees
that it will furnish or cause to be furnished to Lender the following documents:

(a) Modifled Mortgage Note ("Modifled Note") in the form attached
hereto as Exhibit B, executed by Trustee, which Modi{ied Note shail be in full
substitution and replacement for the Note,

(b} Guaranty of Payment {("Guaranty") made by Arthur Wong, Wayne
Siem and Bernard Kornhaber, in the form attached hereto as Exhibit C, which
Guaranty shall be in full substitution and replacement for the Guaranty of Pay-
ment and Performance,

(c) Borrower's Certificate and Agreement Regarding Hazardous Sub-
stances ("Borrower's Hazardous Substances Agreement”) made by Benefleiary and
arthur wong, Bernard Kornhaber and Wayne Siem individually, in the form
attached hereto as Exhibit D,

1.2 “ender and Borrower hereby agree that references in each of the follow-
ing documents-in ithe Note shall be deemed to be references to the Modified Note:

(a) (e Mortgage:

(b) Coll=ateral Assignment of Leases and Rents;
{c) Security sgreement; and

{d) Collaterai-Assignment of Beneficial Interest,

1.3 Loan Documents. Thnis Agreement, the Mortgage, the Modifled Note, the
Collateral Assignment of Leases a3 Rents, the Security Agreement, the Guaranty,
Borrawer's Hazardous Substance Agreenent, the Collateral Assignment of Beneficial
Interest and the UCC Financing Stateinents are hereinafter referreqd to as the "Loan
Documents."

ARTICLE i
DISBURSEMEN IS

2.1 Qutstanding Balapnce, Lender and Borrower/ocreby acknowledge and agree
that as of the date hereof Six Hundred Forty-Six Thousaiw Forty-Two and 46/100 Dol-
lars (5646,042,46) Is the outstanding prineipal balance unde:! t'.e Modified Loan and the
Modified Note.

2.2 Subsequent Disbursements. In the event that the Debt.Caverage Ratio las
heretnalter defined) as determined by Lender is equal to or greater thin 1.25, then the
principal balance outstanding under the Modified Note shall be increases 10 the lesser
of (a) the sum of Eight Hundred Thirty Thousand and No/100 Dotllars <$5330,000.00) or
(b} an amount equal to Eighty Percent {80%) of the appraised value of the Property as
reasonably determined by Lender based upon an appraisal prepared in accordinece with
Federal Home Loan Bank guidelines. For purposes of this Section 2.2, the term "Debt
Coverage Ratio" shali mean the quotient obtalned by dividing (x) the Net Operating
lncome {as hereinalter defined), by (y) the aggregate amount estimated by Lender as
being necessary to pay prinecipal and interest (at the Interest rate then in effect or at
the interest rate estimated by Lender based on the Index Rate and Loan Factor [as
such terms are defined in the Notel, which ever is higher) payable under the Modifted
Note for the succeeding twelve (12) months. For purposes of this Section 2.2, the term
"Net Operating income" shall equal "Gross Income" as reasonably determined by Lender
{as hereinafter defined) minus "Expenses” as reasonably determined by Lender (as here-
inafter defined) based upon certified audited financial statements tor the preceding
tweive (12} months, For purposes of this Seection 2.2, the term "Gross Income" shall
equal the aggregate of all gross cash receipts {rom the ownership and operation of the
Property. For purposes of this Section 2.2, the term "Expenses" shall mean (i) a reserve
for replacement of capital costs in an amount reasonably determined by Lender;
(i1) professional fees In an amount acceptable to Lender; and (ill) all operating expenses
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incurred in connection with the ownership and operation of the Property. Subsequent
1o the disbursement of the balance of proceeds available under the $664,000.00 Modified
Loan, Lender shall have no obligation to make more than two total disbursements of
loan proceeds. Further, Lender shall also have no obligation to make any disbursement
ta Borrower after November 15, 1990, .

ARTICLE It
LOAN FEE
3.1 lLoan Fee. Lender hereby acknowledges receipt of the nonrefundabie loan
fee ("Loan Fee”) in the amount of Sixteen Thousand Six Hundred and No/100 Dollars
($16,600.00) previously paid by Borrower to Lender,
ARTICLE IV

DEFAULTS AND REMEDIES

4.1 Events of Defauit. The occurrence and continuance of any of the follow-
ing events chall be an event of Default hereunder uniess waived in writing by Lender:

) Any representation or warranty made by Borrower herein or in any
of the lLuan Documents shall prove to have been untrue or incomplete in any
marerial respect when made; or

(b) Porrower shall [ail to pay when due any amount specified in this
Agreement; Gi

{e) Any Default under the L.oan Documents is in existence; or

{e)] Borrowe: _shall fail to perform or observe any term, covenant or
agreement contained I ‘his Agreement, and any such failure shall remain
unremedied for ten {13) days after written notice thereof shall have been given
ta Borrower by Lender; or

{e) Any material provision of this Agreement shall at any time for any
reason cease to be valld and bindirg on Borrower or shall be declared 10 be null
and void, or the vatlidity or enforeexrility of any provision hereof shall be con-
tested by the Borrower or any goverarental agency or authority, or if the Bor-
rower shali deny that it or he has any further liability or obligation under this
Agreement,

4.2 Remedies. Upon the cccurrence of any Dofault Lender may seek all rem-
edies conierred upon Lender by law or in equity and by the terms of the Loan Docu-
ments.

ARTICLE V
CONDITIONS PRECEDENT TO DISBURSEMEN T

5.1 Title. As a condition precedent to the disbursement Of any of the pro-
ceeds of the Modified Loan, Borrower shall furnish the foilowing to LerJzr, all of which
must be satisfactory to Lender and to Lender's counsel in form and content:

(aj A pending disbursement endorsement to the ALTA Loan Poliey
issued by Land Title Company of America, (ne. as Policy No. L-47051-CS updat-
ing said title policy 10 the date of disbursement and increasing the amount of the
coverage to the amount of the outstanding prineipal balance disbursed under the
Modified Note trogether with an Interim Certification over Mechanies' Lien
claims, insuring the lien of the Morigage to be superior 1o all defects in title
{inciluding flied and unfiled mechanics' lien eclaims); and

() Such other endorsements as Lender may require.
5.2 Opinion of Borrower's Counsel. Concurrently with the execution of this

Agreement, the Borrower agrees that it will cause to be furnished to Lender an opinion
of Borrower's counsel addressing the following propositions and questions of law:
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that Borrower is a duly organized limited partnership,
validly existing and in good standing to do business in
the State of iilinols;

{ii) that Borrawer has ali necessary legal right, power and
authority to conduc! its business and 1o enter into and
perform its obligations under this Agreement and the
Loan Documents; _ ‘

{itl) that the execution and delivery of this Agreement
and the Loan Documents, the performance there-
under by Borrower and the guarantors, as the case
may be, will comply with all applicable law and will
not violate aor conflict with the instruments under
whiech Borrower 1s organized or any applicable laws,
contracts or agreements;

{iv) 1that the Loan Documents and this Agreement have
been duly and validiy executed and delivered, are
enforceabie in accordance with their respective
terms (subject to bankruptey laws and laws pertaining
to the exercise of creditor's rights generally) and are
subject to no defense of any kind; and

W) that the making of the Loan, the charging of all
interest and fees due thereunder do not vioclate any
usury or consumer credit laws,

ARTICLE V1
MISCELLANEQUS

6.1 Reserve for Replac2raent Account. Borrower shall deposit into a
Replacement Reserve Account estaslished with Lender (pursuant to Lender’'s standard
form Replacement Reserve Account 2grvement) on the first business day of each and
every month during the term of the Muodified Note the sum of Five Hundred and no/104Q
Dollars {$500.00) per month. Al such diprsits shall be held by Lender without allow-
ance of interest thereon. Upon a Default urder any of the Loan Documents, Lender
may, at its option, apply any sums in such Reserve Replacement Aceount to secure the
payment of all sums which may be at any time Jue and owing or required to be paid
under the Loan Documents in such order and manoszr as Lender may elect. All deposits
in such Repilacement Reserve Account are hereby pledged as additional security for the
Loan and shall be held by Lender irrevocabiy to be appiiad for the purposes for which
made as herein provided, and shall net be subject ir- the direction or control of
Borrower.

6.2 Time Is of the Essence. Beneficlary and the Land Trustee agree that time
is of the essence of all of their ecovenants under this Agreement,

6.3 No Joint Venturer. The parties hereto agree that, a(y rrovision hereo!f or
in the other Loan Documents 1o the contrary notwithstanding, Lendzy by virtue of its
making the Modifled Loan or any action taken pursuant hereto or con’erablated hereby,
shall not be deemed a joint venturer with, or partner of, Beneficiary, the _and Trustee,
Arthur Wong, Wayne Slem or Bernard Kornhaber or any other parties,

6.4 indemnification. To the fullest extent permitted by law, Beneficiary
hereby agrees to protect, indemnify, defend and save harmless, Lender and its direc-
tors, officers, agents and employees from and against any and all llability, expense or
damage of any kind or nature and from any suits, claims or demands, including legal
fees and expenses on account of any matter or thing or action or failure to act by
Lender, whether in suil or not, arising out of this Agreement or in connection herewith
unless such sult, claim or damage is caused solely by any act, omission or willful maifea-
sance of Lender, its directors, officers, agents and authorized employees. This indem-
nity is not intended to excuse Lender from performing hereunder. This obligation on
the part of Beneficiary shall survive the Closing, the repayment of the Modifled Loan
and any canceilation of this Agreement, Beneficiary shall pay, and hold Lender harm-
tess from, any and all claims of any brokers, finders or agents claiming a right to any
fees in connection with arranging the financing contemplated hereby. Lender hereby
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represents that it has not emplioyed a broker or other f{inder in connection with the
© Modified Loan. Beneficlary represents and warrants that no brokerage commissions or
finder's fees are 10 be pald in connection with the Mnodifled Loan.

6.5 Captions. The captions and headings of various Articles and Sections of
this Agreement and exhibits pertaining hereto are for convenience only and are not 10
be considered as defining or limiting in any way the scope or {ntent of the provisions
hereof. .

6.6 Inconsistent Terms and Partial nvalidity. [n the event of any inconsis-
tency among the terms hereof (includlng incorporated terms), Lender may elect which
terms shall govern and prevall, In the even! of any inconsistency between the terms
nereof and the terms of any other Loan Dgcument, the terms of the Loan Document
shall govern and prevail, [f any provision of this Agreement, or any paragraph, sen-
tence, clause, phrase or word, or the appiication thereo!, in any circumstances, is adju-
dicated by a court of competent jurisdiction to be invalid, the validity of the remainder
of this Agreement shall be construed as if such invalid part were never included herein.

a.? Gender and Number, Any word herein which is expressed in the mascu-~
line or weuter gender shall be deemed to include the masculine, feminine and neuter
genders.” Any word herein which is expressed in the singular or plural number shall be
deemed, vthinever appropriate in the context, to inelude the singular and the piural.

6.8 Jotat and Several Liability. All obligations of Beneficiary and the Trustee
under this Agreeincnt shall be joint and several cbligations of both Beneflelary and the
Trustee and may e fully enforced against either of them in legal proceedings without
?ny requirement tha¢ the other party be joined as a party defendant in those proceed-
ngs.

8.9 Notices. Any-notlee as provided for in the Modified Note, demand or
other communication required or permitted hereunder shail be in writing and shall be
deemed to have been given if and when personally delivered, or on the third business
day after being deposited in Unirzd States reglstered or certified mail, postage prepaid,
and addressed to a party at its z2Jduress set forth below or to such other address the
party to receive such notice may have designated to all other parties by notice in
accordance herewith:

If to Lender: Republic Savings Bank, F.5.B.
216 West Jackson Blvd.
Suite 900
Coicago, lilinois 60606
Altontion: John T. MceLinden

with a copy to: Rudrick & Wolle
203 Nuiin LaSalle Street
Suite 18(4
Chicago, 1JiiD7%is 60601-1293
Attention: < wiiliam J. Ralph, Esq.

If to Beneficiary
and the Land Trustee: Harrls Trust and Suvings Bank
111 West Monroe S\72e.
Chieago, llilnois 60640
Attention: Land Trus: Oepartment

with a copy to: Lakeside I
¢/0 Arthur Wong
180 N. Michigan Avenue
19th Floor
Chieago, Illinois 60601

with another copy to; Jenner & Block
One IBM Plaza
Suite 4300
Chieago, lilinois 638611
Attention: Richard Helms

or to such other address the party to receive such notice may have theretofore fur-
nished to all other parties by notice in accordance herewith. Except as otherwise
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specifically required herein, no notice of the exercise of any right or option granted to
Lender hereirn Is required to be given.

6.10 Goaverning Law., This Agreement has been negotlated, executed and deliv-
ered at Chicage, lilinols, and shall be construed and enforeced in accordance with the

laws of the State of [liinois.

6.11 Exculpation of Land Trustee's Liability. Thils Agreemen! is executed by
the undersigned, not personaily, but as Trustee as aforesaid in the exercise of the power
and authority conferred upon and vasted in it as such Trustee, and is payable only out of
the assets of the Trust Estate heild under the Trust Agreement creating Trustee,
ineluding property specifically described in the Mortgage. No personal tiability shall be
asserted or be enforceable against Trustee because or in respect of this Agreement or
the making, issue or transfer hereof, aii such liabllity, if any, being expressly waived by
each taker and holder hereof., The sole remedles of the holder of the Modilied Note
hereof shall be as provided in the Mortgage, the Loan Documents and any other docu-
ments given 1o secure the indebtegness evidenced by the Modified Note, in accordance
with the terms and provisions contained therein, and/or by action to enforce the per-
sonaj lizbllity of the guarantors, if any, for the payment hereof or for the performance
of any other agreements of undertakings made in connection with the indebtedness
evidenceu-by Modilied Note. Notwithstanding any of the foregolng, nothing ¢ontained
in this pegcagraph shall be deemed to prejudice the rights of Lender: (i) for fraud or
materlal iscopresentation {n connection with the making of the loan evidenced by the
Modified Not< -ar similar rights to payment; or (ii) for fraud or material misrepresenta-
tion in connectiion with any warranty or representation given by the Trustee or the
Beneficiary in copi@etion with the making of the loan evidenced by this Moditied Note:
or (ili} to recover any condemnation or insurance proeceeds or other similar funds or
payments attributable 2o the Premises which under the terms of the Marigage securing
the Modified Note showdmave been pald to the Lender: or (iv) to recover any tenant
security deposits, advance or prepaid rents or other similar sums pald to or held by the
Trustee or the Beneflelary of any other entity or person in the connection with the
operation of the Premises; {v)-i0o proceed against any entity or person whatsoever with
respect to the enforcement af 2ny guarantees; or (vi) to reecover any gross revenues
from the Premises received aftar tlie occurrence af an Event of Defaulr (as delined in
the Mortgage) which have not Yeen applied as follows: to pay any portion of the
Indebtedness secured by the Morigage, (0 pay any operating and maintenance expenses
of the Premises, inciuding, without .imitation, real estate taxes and assessments and
insurance premiums for the Premises or t¢ pay deposits into a reserve f{or taxes, insur-
ance replacements or ather sums required Ly the Loan Documents.
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IN WITNESS WHEREQOF, the parties hereio have caused this Agreement to be
signed by their duly authorized representative as of the date and year first above writ-

ten.

ATTEST

By: _ uuu,«_-ﬂ {J&{/‘V/L\./‘\.

It Aesd Hoo N

ATTEST

By:

THIS DOCUMENT PREPARED BY
AND AFTER RECORDING RETURN TO:

Clarence L. Stone, Esq.
Rudnick & Wolle

203 North LaSalle Street
Suite 180C

Chicago, [liinois 60601

CLS6002 02/09/88 1835

LENDER:
REPUBLIC SAVINGS BANK, F.5.B.

By:

[ts: __Zendol,. W.P,

TRUSTEE:

HARRIS TRUST AND SAVINGS BANK,
as Trustee as atormid and not individu-
ally

By /

s 7 xfrd‘_‘c”“"

7z

20RROWER:

LAAF.SIDE 1, an lilinols limited partner-

nip

By: WX INVESTMENT CO., an lliinois
cor{crnion a General Partner

By: e b,
Arthur vong
Presioaut

SIEM LIMITED P/.JF  I'NERSHIP, an
Nlinois limited pactiership,
a General Partner

By: __&%né_@__
wayne Sie

General Partner
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STATE OF ILLINOIS )

) SS.
COUNTY OF <= Co¥, )

. AMARY A. JoHNSON . a Notary Public in and for said County,
in the State aforesaid. DO BEREBY CERTIFY that A g At oM .
the REeS {0€ » Y of WK INVESTMENT CO., an [llinois corporation, which
corporation is the corporate general partner of LAKESIDE I, an Illinols limited partner-
ship, personally known to me 10 be the person whose name is subseribed to the forego-
tng instrument as such _{~ g @ r ) O e A W~ | appeared before me this day in per-
son and acknowledged that he/she signed, sealed and delivered the said instrument as
his/her free and voluntary act, and as the free and voluntary act of sald corporation,
for the uses and purposes therein set forth, and for the uses and purposes of said corpo-
ration.

CIVEN UNDER my hand and Notarial Seal this SRS day of __ MARC/H _, 1988.

4 ”0 FEICIAL SEALY o /‘ W
JARY
iy oy < CHNSON NOTARY/PUBLIC

A lic, State o lliingis
thlotmissian Expires July 79, 1949}
S L

My Commission Expires:

STATE OF ILLINOIS
COUNTY OF

SS.

I, DAWN M. LESNIAK , a Notary Public in aEn&ror sald
PERN

County, in the State aforesald, DO HEREBY CERTIF + Vice
President of the Harris Trust and Savings Bank/ akfi KT, Assistant
Secretary of said Bank, who are personally known (o me to be the persons whose names
are subscribed to the foregolng instrument as such Vice President and Assistant Secre-
tary, respectively, appeared before me this day In persc: and acknowledged that they
signed and delivered the sald instrument as their own f(e¢ and voluntary act and as the
free and voluntary act of said Bank, as Trustee as aforesais, for the uses and purposes
therein set forth; and the said Assistant Secretary then ans thare acknowledged that
he, as custodian of the corporate seal of sald Bank, did affix the corporate seal of said
Bank to said instrument as his own free and voluntary act and as the free and voluntary
act of said Bank as Trustee as aforesaid, for the uses and purposes t'iervin set {orth,

GIVEN UNDER my hand and Notarial Seal th!saz "bday of IV i 4oy 1988,

~OFFICIAL SEAL"

N hDag«nl:lM.sLes.nifak
otary Public, State of illinois NOTARY PUBLIC
My Commission Expises 11/13/91

My Commission Expires:

CLS0002 G2/09/88 1835
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STATE OF ILLINDIS )

} 85 . -_
COUNTY OF S soiS ) e R L e T, BB

. MERY A Tosw. » @ Notary Publie in and for said County, in the
State aforesaid, DO HEREBY CERJIFY that WaAyw & SiEm the Genenn/ Parrwn -
of SIEM LIMITED PARTNERSHIP, (aRHnor wonponstiemr e 0o r P odaHon o200 -
pesede-general partner of LAKESIDE [, an Illinois limited partnership, personally known
to me to be the person whose name is subseribed to the foregeing instrument as such
Genenal _Parsyreappeared before me this day in person and acknowledged that
he/she signed, sealed and delivered the said instrumg_rgnas,his/he wfgepand voluntary
act, and as the free and voluntary act of said A "t}};e 'es and purposes
therein set forth, and for the uses and purposes of saig FarvThensir

JVEN UNDER my hand and Notarial Seal this Fgoday of __ A/ A7 , 1988,
“OFFICIAL SEAL” ‘
MARY A. JOHNSON ;/&4«,12 5:—’{;«;/)'/

b . ..
Natiry Public, State a) Hlinois NOTARY;}’UBHC

My Cimmssion Cxpirns July 200, 199}
AP Ly,

My Commissior Sxolres:

STATE OF ILLINOIS )

) S8
COUNTY OF Je gs )

A :
1, Lovor 7{0’4/ AOLIS Ay ,/a Notary Public in and for said Countyfbin the

State aforesaid, DO HEREBY CERTIFY that Jopu 7 470 (L rwvarn/, the S€. Vices Ppes joo 07
of REPUBLIC SAVINGS BANK, F.S.B., persinuf'v known tc me to be the person whose
name is subscribed to the foregoing instrumens 25 5uch SC. Vicé FPPes oe.v 77 appeared
before me this day in person and acknowledged tlia¢ he/she signed, sealed and delivered

the said instrument as his/her free and voluntary u¢t, and as the free and voluntaty act

of said corporation, for the uses and purposes therein szt forth, and for the uses and
purposes of REPUBLIC SAVINGS BANK, F.5.B,

GIVEN UNDER my hand and Notarial Seal this & % day0f tf84c/+ ., 1988,

</ o .
% a‘ﬂ’d/ c/“/‘fcfc..é”,f.!(g,ué_ :
NOTARY PUBLIC

; “OFFICIAL SEAL"

My Commission Expires dr’d 2, 1590 . LINDA KULIKOWSHI! * i g
Notary Public, State of iflinols

My Commission Expifos Sepl. 76, 19910
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EXHIBIT A

The South 50 feet of Lot 10 in Bloek 8 in Hundley's Subdivision of Lots 3 to 21 and 33 to
37, inclusive, in Pine Grove, in Section 21, Township 40 North, Range 14. East of the
Third Principai Meridian, in Cook County, Illinois.

PIN 14-21-106-008, Volume 485 C A0 M

Street Address: 3721-23 North Pine Grove Avenue
Chiecago, lllinois
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MODIFIED M AGE NOTE

$830,000.00 Chicago, lllinols
February 12, 1988

FOR VALUE RECEIVED, HARRIS TRUST AND SAVINGS BANK, not personally,
but as trustee under Trust Agreement dated July 7, 1986, and known as Trust Number
43672 ("Maker") hereby promises to pay ln arrears, out of the assets of the Trust Estate
held under the Trust Agreement, to the order of Republic Savings Bank, F.S.B.
("Lender”), in the manner provided hereinafter, the sum of EIGHT HUNDRED THIRTY
THOUSAND and no/100 DOLLARS ($830,000.00), or so much as may be disbursed pursu-
ant to that certain Third Loan Modification and Disbursement Agreement ("Third Loan
Modification Agreement”) of even date herewith by and between Maker, Lakeside I and
Lender, with Interest thereon, as follows:

a) Commencing on the date hereof and caontinuing thereafter until the
{irst Ir.terest Rate Adjustment Date (as defined herelnafter) interest shall acerue
at the isl¢ per annum of two and three-fourths percent (2~3/4%) above the rate
tor U.S. Covarnment three-year constant maturities Treasury Bills as published
by the Federu) Reserve on the date hereof;

(b} From and after the date of the first Interest Rate Adjustment Date
and continuing thersafter through and including the Maturity Date {(as hereinaf-
ter defined), Interest shall accrue at the rate per annum of twe and
three-fourths percen’ (2-3/4%) above the Index Rate then in effect {as hereinaf-
ter defined) and shall br; pild on the first Business Day of each calendar month
from and after the date he-eof. As used herein, the term "Business Day" shall
mean any day on which na‘iroal banking assoclations are required to be open for
business in Chicago, lilinois.

)] From and after the oecurrence of (1) any default In the payment of
interest when due in aceordance w!th the terms hereof, {ii) a Default (as herein-
after defined) under this Note, or (lu} the Maturity Date (as hereinafter defined)
of this Note, whether by acceleration o7 otherwise, interest shall accrue on the
amount of the principal balance cutstan’ s, hereunder at the Default Rate. The
Default Rate shall be four percent (4%) per araum over the rate of interest then
in effect on the date of a Default or the Ma‘u ity Date; interest accrulng at the
Defauit Rate shall be payable on demand.

(c) Periodic installment payments of pr-ircipal in an amount deter-
mined by Lender as sufficient to amortize the princ.nil amount then disbursed
under this Note, based upon a 30 year amortizaiuo gerlod ("Amortization
Period"), shall be due on the [irst Business Day in April 1288 and on the first
Business Day of each month thereafter to and Including the 7irst Business Day of
March, 1995,

(e) The entire remaining principal balance outstandine nsreunder and
accrued interest thereon shall be due and pavable on February .. 1998 (the
"Maturity Date") or on the first Business Day thereafter, if said e is not a
Business Day, unless sarlier due and payable by reason of the accelerdti s of the
maturity of this Note,

Interest on this Note shall be calculated on the basis of a 360-day yvear and the
actual number of days elapsed in any portion of a month for which interest may be due.
Changes {n the rates of Interest to be charged hereunder based on the Index Rate shall
be made as follows:

(a) Interest Rate Adjstments. Maker hereby agrees that the Interest
Rate shall be adjusted by Lender on each Interest Rate Adjustment Date (as

hereinafter defined) to be equal, following such date until the next Interest Rate
Adjustment Date, to the sum of (i} the rate tor U.S. Government one-year con-
stant maturitles Treasury Bills as published by the Federal Reserve in effect on
the Interest Rate Adjustment Date (such rate is hereafter referred to as the
"Index Rate") plus (ii) two and three-fourths percent (2-3/4%) (the "Loan Fac-
tor"). <Changes In the Interest Rate on this Note wili become effective

CLS0003 03/07/88 1308




UNOFFICIAL COPY




'UNOFFICIAL COPRY s :

commencing on February 12, 1991 and continuing and on the same date each
year thereafter, each of which days ls called an “Interest Rate Adjustment

Date.”

(b) Payment Adjustments. The monthly payment amount shall be
adjusted on March 1, 1991, and on the same date each year thereaftier, each of
which dates is called a "Payment Adjustment Date” to an amount calculated by
Lender as necessary to repay the then outstanding principal balance at the Inter-
est Rate then in effect amortized over the number of years remaining in the
Amortization Period.

{c) Waiver of Increases. Interest rate increases on each Interest Rate
Adjustment Date are at the holder's option, but if the holder does not invoke a
permissible interest rate increase in whole or in part, this will not constitute a
walver of the holder's right later to invoke such an increase, subject to the other

provisions of this Note.

(d) Alternative Index. If, at any time during the term of this Note, the
ynaey Rate is no longer avaliable or is otherwise unpublished, Lender may select
an altarnative published index substantially similar and comparable to the Index
Rate'over which the Lender has no control, in which case such alternative index
will beiorae the Index Rate and the Loan Factor will be adjusted if necessary
such that tte sum of the alternative Index and adjusted loan factor equal the
most recetit /prior Index and Loan Factor. Thereafter, the interest rate of this
Note shall vary .n relation to the alternative Index and the adjusted loan factor.

Prior to the occurcence of any Default, all payments received on account of the
indebtedness evidenced by tlis Note shall be first applied to accrued interest due on the
outstanding prineipal balance, with the remainder, if any, to be applied to the outstand-

ing prinecipal balance.

This Nate may not be prepa’d in whole or in part on or belore February 12, 1992,
thereafter, prior to the occurrence-y’ any Default, a prepayment may be made on not
less than thirty (30) days' prior written notice of the principal balanece of this Note, in
whole or in part, on any interest payment date ("Payment Date"); provided, however,
that each prepayment shall be accompaniad-hy a payment of all interest accerued as of
that date on the principal balance outstanding hereunder plus a prepayment premium in
an amount equal to one percent (1%) times thc then prinecipal balance outstanding under
this Note as of the Prepayment Date, [f maturity rf the indebtedness evidenced Dy this
Note is accelerated by the Lender because of a D«a(nult as provided herein, the Maker
agrees that an amount equal to the Default Prepayr:zut Premium (hereinafter defined)
shall be added to the balance of principal and interest tn=n outstanding, and that the
indebtedness evidenced by this Note shall not be diseharged except (i) by payment of
such Default Prepayment Premium together with the balar<e of prinecipal and interest
and all other sums then outstanding (if the Maker tenders payent of the indebtedness
evidenced by this Note prior to Judicial confirmation of foreciosiire sale) or (ii) by inciu-
sion of such Default Prepayment Premium as a part of the indebtedness evidenced in
any order or judgment of foreclosure, The "Default Prepayment Premium" shall be, in
the event of an acceleration ten percent {10%) of the amount prepaid, The Default
Prepayment Premium shall be payable at any time that the maturit; of rthe indebted-
ness evidenced by this Note is accelerated by the Lender, regardless f:i iwhether the
Maker has the right at such time to make a voluntary prepayment of suchird=btedness.

All payments made on account of the indebtedness evidenced by thls liv'e shall
be made in currency and ¢oin of the United States of America which shall be legal ten-
der for public and private debts at the time of payment. Said payments and prepay-
ments are to be made at such place as the legal holder of this Note may from time to
time in writing appolnt and, {n the absence of such appointment, then at the office of
Republic Savings Bank, F.S.B., 4600 West Llncoln Highway, Matteson, Nlinols 60443
Attention: Kathy Goonan. _

The payment of this Note Is secured by, among other things, a Mortgage ("Mort-
gage") made by Maker to Lender, conveylng certain real estate In the State of Illinois
{the "Property"), the Third Loan Modiflcation Agreement and Loan Documents {as here-
inafter defined). By this reference, the Mortgage, the Third Loan Modification Agree-
‘ment and the Loan Documents {(as hereinafter defined) are incorporated by reference as
it fully set forth hereln. It is agreed that upon occurrence of any of the following
events of default under this Note (a "Default"):
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default in the payment of principal when due in accordance with
the terms hereof; or

default in the payment of interest when due tn accordance with the
terms hereof, which default continues for a period of five (5) days

after the due date; or

oceurrence of a Prohlbited Transter (as hereinafter defineq); or

default in the performance or observance of any other covenant or
agreement of Maker contained herein, which default continues for
a period of thirty (30) days after written notice thereof from

Lender; or

occurrence of any Default under the Mortgage {as defined therein)
or any of the Loan Documents (as herelnafter defined) after giving

effect to applicable cure periods.

then, at' any.time thereafter, at the election of the holder or holders hereof and without
notice to aker, the principal sum remalning unpaid hereon, together with acerued
interest thecresr. shall become at once due and payable at the place of payment as
aforesaid, and Lrnder may proceed to foreciose the Mortgage, to exercise any other
rights and remec.os avallable to Lender under the Mortgage and the Loan Documents
{as herelnafter detlirned) and to exercise any other rights and remedies agalnst Maker or
with respect to this nte which Lender may have at law, in equity or otherwise. The
Loan Documents inctirde this Note, the Third Loan Modification Agreement, the Mort-
gage, a Guaranty of Payment executed by Arthur Wong, Wayne Siem and Bernard
Kornhaber, a Collateral Ass.gnment of Leases and Rents, a Collateral Assignment of
Beneficial Interest, a Security Agreement and such other documents and instruments as

further security as Lender ma:’ require,

_ Maker shall not, without ‘iz orior written consent of Lender, create, effect,
contract for, consent to or permi*t.any Prohibited Transfer. Any conveyance, sale,
assignment, transfer, ilen, pledge, murtgage, security interest or other encumbrance or
allenation (or agreement to do any of the roregoing) of any of the following properties,
rights or interests which occurs, is granted. accomplished, attempted or elfectuated
without the prior written consent of Lender sball constitute a "Prohibited Transfer":

(a) the Premises or any part  tiiereof or interest thereln, excepting
only sales or other dispositions of persoral property located on the Premises
which are permitted under the terms of the Morigage;

(b} all or any portion of the beneficla’ interest or power of direction
in, to or under the trust under which Maker is actiig, if Maker is a trustee;

(e) any shares of capital stock of a corpordats Maker, a corporation
which is a direct or indirect beneficiary of a trustee Maker; a corporation which
is a general partner of a partnership Maker, a corporatiniiwhich is a general
partner in a partnership beneficiary of a trustee Maker or a-corparation which is
the owner of substantially all of the capital stock of any corpo‘ation deseribed in
this subparagraph {other than the shares of capltal stock of a courgorate trustee
or a corporation whose stock is publicly traded on a national secur!.izs exchange
or on the Natlonal Assoclation of Securities Dealer's Automated Qautation Sys-

tem); or

{d) all or any part of the partnership or joint venture interest, as the
case may be, of a partnership Maker or a partnership beneficiary of a trustee

Maker;

in each case whether any such conveyance, sale, assignment, transfer, lien, pledge,
mortgage, security interest, encumbrance or allenation is effected directly, indirectly,
voluntarily or involuntarily, by Maker, or any third party, by operation of law or other-
wise; provided, however, that the foregoing provistons of this paragraph shall not apply
(1) to the Mortgage or any liens expressly permitted in the Mortgage; (il} to the lien of
current taxes and assessments not in default; or {ill) to any transfers of the Premises, or
part thereo!, or interest therein, or any benefielal interests, or shares of stock or part-
nership or joint venture interests, as the case may be, by or on behalf of an owner
thereof who is deceased or declared judicially incompeteat, ta such owner's heirs,
legatees, devisees, executors, adminlstrators, estate or personal representatives; (iv}
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sales of stock of a corporation which i{s a direct or indirect beneficiary of a trustee
Maker provided that notwithstanding such sale, the prinelpal shareholders who are
guarantors under the Loan Documents shall continue to own at least {ifty-one percent
{51%) of such stock; or (v) sales of limited partnership interests in Lakeside I, an Illinois
limited partnership; or {vi) leases of Individual units in the Property 10 bona fide

tenants.

The remedies of Lender as provided herein or in the Mortgage or the Loan Docu-
ments, shall be cumulative and concurrent, and may be pursued singularly, successively
or together, at the sole diseretion of Lender, and may be exercised as often as occasion
therefor shall arise. Failure of Lender, for any period of time or on more than one
occasion, to exercise its option to accelerate the Maturity Date of this Note shall not
constitute a waiver of the right to exercise the same at any time therealter or in the
event of any subsequent Default. No act of omission or commission of Lender, Includ-
ing specifically any fatlure to exercise any right, remedy or recourse, shall be deemed
to be a waiver or release of the same; any such waiver or release is to be effected only
through 2 written document executed by Lender and then only to the extent specifi-
cally recitnd therein. A walver or release with reference t0 any one event shall not be
construed <= as a walver or release of any subsequent event or as a bar to any subse-
quent exerrise of Lender's rights or remedies hereunder. Except as otherwise specifi-
cally requircdiareln, notice of the exercise of any right or remedy granted to Lender

by this Noteis.net required to be given.

If: (1) this Wo.e or any Loan Document is placed in the hands of an attorney for
collection or enforcemant or is collected or enforced through any legal proceeding;
(ii) it an attorney is retained to represent Lender in any bankruptcy, reorganization,
recelvership, or other proccedings affecting creditors' rights and involving a claim
under this Note or any Lran Document; (iil) if an attorney is retained to protect or
enforce the lien of the Mor/tgage or any Loan Document; or {lv) Iif an attorney s
retained to represent Lender.in any other proceedings whatsoever in connection with
this Note, the Mortgage, any ¢f the Loan Documents or any property subject thereto,
then Maker shall pay to Lender( a'l reasonable attorneys' (ees, costs and expenses
incurred In connection therewith, ln.c22itlon to all other amounts due hereunder.

From and after the ccecurrence (f a Default, Lender {s expressly authorized to
apply payments made under this Note as Lzuder may elect against any or all amounts,
or portions thereof, then due and payable heirunder or under the Mortgage or any Loan
Document, the outstanding principal balanve rue under this Note, the unpaid and
accrued interest due under this Note, or any combloation of the foregoing,

It any installment of interest or the unpaid-z¢incinal balance due under this Note
becomes overdue for a period in excess of five (5) days, Maker shall pay to Lender a late
charge of five cents ($.05) for each dollar so overdue.!n’order to defray part of the
increased cost of collection resulting from such late paymerts. Such late charge shall
be in addition to and separate from any inerease in interes\ due hereunder as a result of
calculation of interest due under this Note at the Default Rate.

Maker, each guarantor hereof, and any and all others who are now or may
become liable for all or part of the obligations of Maker under this Note {all of the fore-
golng being referred to collectively herein as "Obligors") agree to be ic.pily and sever-
. ally bound hereby and jointly and severally; (i) walve and renounce any.ard all redemp-

tion and exemption rights and the beneflt of all valuation and appralseinzr: privileges
against the indebtedness evidenced by this Note or by any extension or reriewz2l hereof;
(ii) walve presentment and demand for payment, notices of nonpayment inw of dis-
honor, protest of dishonor, and notice of protest; (lii) waive all notices in connection
_with the delivery and acceptance hereof and all other notices in connection with the
performance, default, or enforcement of the payment hereof or hereunder; (lv) waive
any and all lack of diligence and delays in the enforcement of the payment hereof;
{v) agree that the liability of each of Obligors shali be unconditional and without regard
to the llability of any other person or entity for the payment hereof, and shall not in
any manner be affected by any indulgence or forbearance granted or consented to by
Lender to any of them with respect hereto; (vi) consent to any and all extensions of
time, renewals, walvers, or modifications that may be granted by Lender with respect
to the payment or other provisions hereof, and to the release of any security at any
time given for the payment hereof, or any part thereof, with or without substitution,
and to the release of any person or entity liable for the payment hereof; and (vii) con-
sent to the addition of any and alt other makers, {ndorsers, guarantors, and other obli-
gors for the payment hereol, and to the acceptance of any and all other security for the
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payment hereof, and agree that the addition of any such obligors or security shall not
affect the liability of any of Obligors ror the payment hereof.

Time ls of the essence hereof,

Maker agrees that: (i) this instrument and the rights and obligations of all par-
ties hereunder shail be governed by and construed under the substantive.laws of the
State of Illinois; (i1) the obligation evidenced by this Note is an exempted transaction
under the Truth In Lending Act, 15 U.S.C. S1601, et seq.; {iil)} said obligation consti-
tutes a business loan withln the purview of Ilinois Revised Statutes Chapter 17,
Sectlon 6404; (iv) the proceeds of the indebtedness evidenced by this Note will not be
used for the purchase of registered equity securities within the purview of Regulation
7" lssued by the Board of Governors of the Federal Reserve System.

The partles hereto intend and belleve that each provision in this Note comports
with ali applicable {aw. However, if any provision in this Note s found by a court of
law to be in violation of any applicable law, and if such court should deciare such provi-
sion of rlils Note to be unlawful, vold or unenforceable as written, then it is the intent
of all parties hereto that such provision shall be given full force and effect to the full-
est possible extent that it s legal, valld and enforceable, that the remainder of this
Note shall Le/eanstrued as if such unlawful, void or unenforceable provision were not
contalned thecel. and that the rights, obligarions and (nterests of the Maker and the
holder hereof unaa: the remainder of this Note shall continue in full force and effect;
provided, however.(at I any provision of this Note whieh is found to be in violation of
any applicable law corcerns the imposition of interest hereunder, the rights, obligations
and interests of Make. and Lender with respect to the imposition of interest hereunder
shall be governed and cortralled by the provisions of the following paragraph.

It belng the intention of Lender and Maker to comply with the laws of the State
of lllinois with regard to the rate of interest charged hereunder, {t s agreed that, not-
withstandlng any provision to the contrary in this Note, the Mortgage, or any of the
other Loan Documents, no such pirvision, including without limitation any provision of
this Note providing for the paymen: of interest or other charges and any provision of
the Morigage providing for the paymént of interest, fees, costs or other charges, shall
require the paymen! or permit the coltection of any amount ("Excess Interest") in
excess of the maximum amount of interest cermitted by law to be charged for the use
or detention, or the forbearance in the collaeljon, of all or any portion of the indebted-
ness evidenced by this Note. [f any Excess In(erest {s provided for, or is adjudicated to
be provided for, in this Note, the Mortgage, or xn) of the other Loan Documents, then

in such event:
(a) the provisions of this paragrapn shaliTovern and control;

(b) neither Maker nor any of the other /kligors shall be obligated to
pay any Excess Interest;

‘ (c) any Excess Interest that Lender may have r2eelved hereunder shall,
at the option of Lender, be (i) appiled as a credit agains® tue then cutstanding
principal balance due under this Amended Note, accrued arz-unpaid interest
thereocn not to exceed the maximum amount permitted by lays, or both, (ii)
refunded 1o the payor thereof, or (li1) any combination of the loregolng;

(&) the applicable interest rate or rates shall be automaiically subject
to reduction to the maximum lawful rate allowed to be coniracted for.n writing
under the applicable usury laws of the aforesaid State, and this Amended Note,
the Mortgage, and the Loan Documents shaii be deemed to have been, and shall
be, reformed and modified to reflect such reduction in such interest rate or

rates; and

(e) neither Maker nor any of the other Obligois shall have any action
or remedy agalnst Lender for any damages whatsoever or any delense 10
enforcement of this Note, Morigage, or any other Loan Document arising out of
the payment or collection of any Excess Interest,

Upeon any endorsement, assignment, or other transtfer of this Note by Lender or
by operation of law, the term "Lender," as used herein, shall mean such endorsee,
assignee, or other transferee or successor to Lender then becoming the hoider of this
Note. This Note shall inure to the benelit of Lender and {ts successors and assigns and
shall be binding upon the undersigned and its successors and assigns. The terms "Maker
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and "Obligors,” as used herein, shal include the respective successors, assigns, legai and
personal representatives, executors, administrators, devisees, legaiees and heirs of
Maker and any other Obligors.

This Note is ;nade and deilvered in full and complete substitution for that certain
Mortgage Note dated August 12, 1988 in the principal amount of Four Hundred
Thirty-Six Thousand Eight Hundred and No/100 ($436,800.00) ("Originat Note") dellvered
by Maker 10 Lender as such Original Note was modified pursuant to the terms of that
certaln Loan Modification Agreement dated July 14, 1987 and recorded in the
Recorder's Office on July 17, 1987 as Document 87396227 and pursuant to the terms of
that certain Second Loan Modification Agreement dated November 25, 1987 and
recorded in the Recorder's Office as Document 87652068, Upon execution and delivery
of this Note, the Original Note shal no longer be of any foree or effect,

Any notice, demand or other communication which any party may desire or may
be required to give to any other party shail be In writing, and shall be deemed given if
and whun personally delivered, or on the second business day after being deposited in
Unltes States registered or certified mail, postage prepaid, addressed to a party at its
address s21 forth below, or to such other address as the party to receive such notice
may have Jdesignated to all ather parties by notice in aceordance herewith:

i to Lender: Republije Savings Bank, F.S.B.
216 West Jackson Bowevard
Suite 300
Chicaga, LUnois 80606
Attention: John T. MeLinden

witha epny to: Rudnick & woife
. 203 North LaSalle Street
Suite 1300
Chicago, Olinols 60601
Attention: Willam J. Raiph, Esq.

i to Maker: Harris Trust and Savings Bank
111 W, Monroe Street
Chicago, Nlinols 60690
Attention: Land Trust Department

with a copy to: 1.9'iaside 1
¢/a Arthur Wong
15u N. Michigan Avenue
19th Fioot
Chicagu, Zitnols 60601

with a copy to: Jenner & Blcew
One BM Plazy
Suite 4300
Chicago, Illinois ©u61!
Attention: W, Richerd Mlelms

This Note is executed by the undersigned, not personally, but as' Tivstee as afore-
sald in the exercise of the power and authority conferred upon and vesters 1n It as such
Trustee, and is payable only out of the assets of the Trust Estate held unde- the Trust
Agreement creating Maker, including property specifically deseribed in the Woartgage.
No personal liability shall be asserted or be enforceable against Maker because or in
respect of this Note or the making, issue or transfer hereof, all such ilability, if any,
being expressly waived by each taker and hoider hereof. The sole remedies of the
holder hereof shall be as provided in the Mortgage, the Loan Documents and any other
documents given (0 secure the indebtedness evidenced by this Note, in accordance with
the terms and provisions contained theretn, and/or by action to enforce the personal
liability of the guarantars, if any, for the payment hereof or for the performance of any
other agreements ot undertakings made in connection with the indebtedness evidenced
by this Note. Notwithstanding any of the foregoing, nothing contained in this para-
graph shall be deemed to prejudice the rights of Lender: (i) for fraud or material mis-
representation in connection with the making of the loan evidenced by this Note, or
simiiar rights to payment; or (ii) tor fraud or matarial misrepresentation in ecnnection
with any warranty or representation given by the Maker or the Lakeside I (the "Benefi-
ctary™) in connection with the making of the loan evidenced by this Note; or (iii) to
recaver any condemnation or insurance proceeds or other similar funds or payments
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atrributable to the Property which under the terms of the Mortgage securing this Note
should have been pald to the Lender; or {lv) to recover any tenant security deposits,
advance or prepaid rents or other similar sums paid to or held by the Maker or the Ben-
eficiary or any other entity or person in connection with the operation of the Property;
(v) to proceed against any entity or person whatsoever with respect to the enforcement
af any guarantees; or (vi)} to recover any gross revenues from the Property received
after the occurrence of an Event of Default {as defined In the Mortgage) which have
not been applied as follows: (0o pay any portion of the !ndebtedness secured by the
Mortgage, o pay any operating and maintenance expenses of the Property, including,
without limitation, real estate taxes and assessments and insurance premiums for the
Property or to pay deposits into a reserve for taxes, insurance replacements or other

sums required by the Loan Documents.

IN WITNESS WHEREOF, the undersigned has through {ts duly authorized officers
executed this Note as of the day and year first above written.

HARRIS TRUST AND SAVINGS BANK,
not personally but solely as Trustee
under Agreement dated July 7, 1986 and
known as Trust 43672

Its:

Attest:

Its:
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GUARANTY OF PAYMENT

THIS GUARANTY OF PAYMENT ("Guaranty"), made as of the 12th day of Febru-
ary, 1988, by Arthur wong, Wayne Siem and Bernard Kornhaber {(collectively the "Guar-
antor”) to and for the benefit of Republiec Savings Bank, F.S5.B. ("Lender"),

WHEREAS, Lender, Lakeside I, an lllinois limited partnership ("Borrower") and
Harris Trust and Savings Bank, not personally but solely as Trustee under Trust Agree-
ment dated July 7, 1986 and known as Trust No. 43672 {the "Land Trustee") have
entered into a Third Loan Modification and Disbursement Agreement of even date here-
with (the "Loan Agreement") providing for a lean in the amount not to exceed the sum
of Eight Hundred Thirty Thousand and no/100 Dollars (§830,000.00} (the "Loan"}; and

WnRREAS, pursuant to the Loan Agreement, the Land Trustee has executed and
deliverea-d. Modified Mortgage Note to Lender In the amount of Eight Hundred Thirty
Thousand.ap2.no/100 Dollars ($830,000.00) (the "Modified Note"); and

WHERT. A5, Lender has required, as a condition precedent to disbursement of the

Loan under the (.oan Agreement, that Guarantor execute and deliver this Guaranity of
all sums due under the Note, the Loan Agreement and the Loan Documents {(as that
term Is defined in tiie Loan Agreement - all terms defined in the Loan Agreement are

used herein with the came meanings); and

WHEREAS, WK Iluvesiment Co., an llinois corporation ("WK Investment") and
Siem Limited Partnership, an-iilinols limited partnership ("Slem Limited Partnership")
are the sole general partners ) Borrower; and

WHEREAS, Arthur Wong and, Bernard Kornhaber are the officers and sole share-
holders of WK Investment and Wayra slem is the sole general partner of Slem Limited

Partnership; and

WHEREAS, the Guarantors, havirnz a financial interest [n the Loan and in the
Property (as defined in the Modified Notw) have agreed to execute and dellver this

Guaranty. .

NOW, THEREFORE, in consideration of thz nremises and for other good and val-
uable consideration, the receipt and adequacy of wiich is hereby acknowledged, Guar-

antor agrees as lollows;

1. Guaranty. Guarantor absolutely, uncongitionally and irrevoecably guar-
antees to Lender:

(a) the full and prompt payment when due, whe her at stated maturity,
upan acceleration or otherwise, and at all times thereafter,'of any and all debts,
liabilities, and obligations of the Borrower and the Land Trustee-Tor the payment
of money to Lender, however created, arising or evidenced, whether direct or
indlrect, absolute or contingent, now or hereafter exlsting, auc or-to become
due, known or unknown to Guaraator at the time of the execution o’ this Guar-
anty, including, without limitation, all debts, liabllities and obligaiiuns of Bor-
rower and the Land Trustee to Lender under the Note, the Loan Agreeiaent and

the other Loan Documents;

(o) the fuil and prompt payment upon demand by Lender of any
amounts required to be paid by the Mortgage or the Loan Agreement with
respect to the Project, Including without limitation, real estate taxes, assess-
ments, governmental charges, premiums for Insurance policies, amounts required
to discharge mechanic's and materialmen's liens and claims therefor, together
with ail other costs and expenses of constructlon, development, management,

operation and ownership of the Project;

(e) the full and prompt payment upon demand by Lender of any
amounts required by Lender under the Loan Agreement to keep the Loan In Bal-

ance; and
(d) the payment of all Enforcement Costs (as hereinafter defined).
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All amounts due, debts, liabilities and payment obligations described in
subparagraphs (a), (b}, (e) and {d) of this Paragraph 1 are referred to herein as the
"indebtedness.”

2, Lender's Remedies. [n the event of any default by Borrower or the Land
Trustee under the Note, Mortgage or L.oan Agreement, Guarantor agrees, on demand by
Lender, to pay all sums due hereunder regardless of any defense, right of set-of! or
claims which Borrower, the Land Trustee or Guarantor may have against Lender, This
is an absolute, irrevocable, present and continuing guaranty of payment and not of col-
iection, In any action to enforce this Guaranty, Lender, at its election, may proceed
against the Guarantor, with or without: (i) jolning Borrower or the Land Trustee in any
such action; (ii) commencing any action against or obtaining any judgment against
Borrower or the Land Trustee; or (ili) commencing any proceeding to enforce the Loan
Agreement, realize upon any Loan Document, foreclose the Mortgage or obtain any
judgment, decree or foreclosure sale therein. Nevertheless, in the event a foreclosure
of the Morigage results in a deficiency, the Guarantor hereby further promises and
agrees forthwlith to pay to Lender the amount of such deficiency.

3, Return of Payments. Guarantor agrees that, if at any time all or any part
of any paymcat theretofore applied by Lender to any Indebtedness is rescinded or
returned by ‘Lapder for any reason whatsoever {including, without limitation, the tnsoi-
vency, bankryptry. liquidation or reorganization of any party), such Indebtedness shall,
for the purposes o’ this Guaranty, be deemed to have continued in existence to the
extent of such payrient, notwithstanding such application by Lender, and this Guaranty
shall continue to be eflective or be rejnstated, as the case may be, as to such Indebted-
ness, all as though sucu application by Lender had not been made.

4, Nc _Discharge’ Guarantor agrees that the obligations, covenants and
agreements of Guarantor unde¢ this Guaranty shall not be affected or impaired by any
act of Lender. or any event oc condition except payment in full of the [ndebtedness and
any other sums due hereunder. (Giarantor agrees that, without payment in fuil of the
Indebtedness, the liability of Guarznior hereunder shall not be discharged by: {f) the
renewai or extension of time for thic. Hmayment of the Indebtedness under the Note, the
Loan Documents or any other agreement relating to the Indebtedness, whether made
with or without the knowledge or cons<nt 3f Guarantor; or (i1) any transler, waiver,
compromise, settlement, modification, surrender, or release of the Note, the Loan
Agreement or the Loan Documents; or {iil, 12 existence of any defenses to enforce-
ment of the Note, the Loan Agreement or tha Lean Documents; (iv) any failure, omis-
ston, delay or inadequacy, whether entire or part.a!, of Lender to exercise any right,
power or remedy regarding the Loan or to enforee or realize upon {or to make any
Guarantor a party to the enforcement or realizatini-upon) any of Lender's security for
the Loan; (v} the existence of any set-of{, claim, reduction or diminutlon ol the Indebt-
edness. or any defense of any kind or nature, which Cuarantar may have against the
Borrower or the Land Trustee or which any party has agalis Lender; {vD) the applica-
tion of payments received {rom any scurce to the payment ol-any obligation other than
the Indebtedness, even though Lender might lawfully have elszied to apply such pay-
ments to any part or all of the Indebtedness; {(vli} the additiun 2f any and all other
indorsers, guarantors, obligors and other persons llable for the payn.ent of the Indebted-
ness and the acceptance of any and all other security for the paymerc of the Indebted-
ness; all whether or not Guarantor shall have had notice or knowleds~ or any act or
omission referred to in the foregoing clauses (i) through {(vil) of rhls Paragraph.
Guarantor Intends that Guarantor shall remain lable hereunder as a princiezal until the
earlier to accur of (X) all Indebtedness shall have been pald In full, or {y) on the date the
Lender determines that the Net Operating Income (as defined in the Modifiec Note) for
the Property {as defined in the Modified Note) for twelve (12) consecutive months yields
a Debt Coverage Ratio {as defined in the Moditied Note) of not less than 1,25, notwlith-
standing any fact, act, event or occurrence which might otherwise operate as a legal or
equitable discharge of a surety or guarantor,

3. Application of Amounts Received. Any amounts received by Lender from
whatsoever source on account of any {ndebtedness may be applied by Lender toward the
payment of such Indebtedness, and In such order of application, as Lender may from
time to time elect. Notwlithstanding any payments made by or for the account of
Guarantor on account of the Indebtedness, such Guarantor shall not be subrogated to
any rights of Lender until such time as Lender shall have recelved payment of the full

amount of all Indebtedness.

6. Waiver, Guarantor expressly walves: (1) notice of the acceptance by
Lender of this Guaranty; (i) notice of the existence, creation, payment of nonpayment
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of the Indebtedness; ({ii) presentment, demand, notice of dishonor, protest, and all other
notices whatsoever; (iv) any fallure by Lender to inform Guarantor of any facts Lender
may now or hereafter know about the Borrower, the Land Trustee, the Project, the
Loan or the transactions contemplated by the Loan Agreement, it being understocd and
agreed that Lender has no duty so to inform and that Guarantor is fully responsible for
belng and remaining informed by the Borrower of all circumstances bearing on the
existence or creation, or the risk of nonpayment of the Indebtedness. Credit may be
granted or continued from time to time by Lender to Borrower or the Land Trustee
without notice to or authorization from Guarantor, regardless of the financial or other
condition of the Borrower of the Land Trustee at the time of any such grant or
continuation. Lender shall have no obligation to disclose or discuss with Guarantaor its
assessment of the financial condition of Borrower or the Land Trustee. No modification
or waiver of any of the provisions of this Guaranty will be binding upon Lender except
as expressly set forth in a writing duly signed and delivered on behalf of Lender.
Guarantor further agrees that any exculpatory language pertaining to the Land Trustee
contained in the Loan Agreement, the Note and the Mortgage shall in no event apply to
this Guaranty, and will not prevent Lender from proceeding against Guarantor to

enforece ‘aiy Guaranty,

7. “nforcement Costs. If: (i) this Guaranty, the Note or any Loan Document
Is placed in t!ir _hands of an attorney for coilection or is collected through any legal
proceeding; (i1t 2n attorney is retained to represent Lender in any bankruptey, reargani-
zation, receiveruhip, or other proceedings affecting creditors' rights and involving a
claim under this Guacanty, the Note, the Loan Agreement or any Loan Document;
(1ii) an attorney is retiined to protect or enforce the lien of the Mortgage or any of the
other Loan Documen’s; or (iv) an attorney is retained to represent Lender in any other
proceedings whatsoever :n connection with this Guaranty, the Note, the Mortgage, the
Loan Agreement, any ot the Loan Documents or any property sublect thereto, then
Guarantor shall pay to Lende: upon demand all attorneys' fees, costs and expenses,
including without limitation court costs, tiling fees, recording costs, expenses of fore-
closure, title insurance premiums, minutes of foreclosure and all other costs and
expenses incurred in connection ihprewith (all of which are referred to herein as
"Enforcement Costs™), in addition to2itother amounts due hereunder.

a. Transfer of Indebtedness. (Wotwithstanding any assignment or transfer of
the Indebtedness or any laterest thereln, o)l zartions of the Indebtedness ineluding those
assigned or transferred shall be and remaly Indebtedness for the purposes of this
Guaranty, and each and every immediate and si:ccesslve assignee or transferee of such
Indebtedness or interest shall, to the extent of riie Indebtedness or interests assigned or
transfecred, be entitled to the benefits of this Cusranty to the same extent as if such
assignee or transferee were Lender; provided, howzver, that unless the assignhor or
transferor shall otherwise consent tn writing, the assigner or transferor shall have an
unimpaired right, prior and superior to that of its such-assignee or transferee, to
enforce this Guaranty for its benefit as to such portions £ithe Indebtedness or interest

therein not assigned or transferred.

9. Governing Law; Interpretation. This Guaranty hias heen negotiated, exe-
cuted an delivered in Chicago, Illinois and shall be governed by thy laws of the State of

lllincis. The headings of sections and paragraphs in this Guaranty are {or convenience
only and shall not be construed in any way to limit or define the cor.tant, scope, or
intent of the provisions hereof. As used In this Guaranty, the singular shizli.include the
plural, and masculine, feminine, and neuter pronouns shall be fully intecrhangeable,
where the context so requires. If any provision of this Guaranty, or any paragraph,
sentence, clause, phrase, or word, or the application thereof, in any circumstinces, Is
adjudicated by a court of competent jurisdiction to be invalid, the validity of the
remainder of this Guaranty shall be construed as if such invalld part were never
Included hereln. Time is of the essence of this Guaranty. All payments to be made
hereunder shall be made in currency and coin of the United States of America which is
legal tender for public and private debts at the time ol payment.

10, Entire_Agreement. This Guaranty and the Loan Documents constitute
the entire agreement between the parties with respect to the subject matter hereof
and supersede all prior such agreements and understandings, both written and oral. This
Guaranty may not be modified or amended except by a written instrument signed by
Lender and Guarantor. If this Guaranty is executed in several counterparts, each of
those counterparts shall be deemed an orlgir.al, and all of them together shall constitute
one and the same instrument,

CLS0004 02/25/88 1535

HISS

G

sl




UNOFFICIAL COPY




UNOFFICIAL COPY: s

11, Lender's Security Interest. To secure all obligations of Guarantor, Lender
shal? have a lien upon and security lnterest in (and may, without demand or notice of
any kind, at any time and from time 10 time when any amount shall be due and payable
by the Guarantor, appropriate and apply toward the payment of such amount, in such
order of application as Lender may elect) any and all balances, credits, deposits,
aceounts, moneys, or any other praoperty of or {n the name of Guarantor now or hereaf-
ter with or in the control or possession of or in transit to Lender or any agent or bailee
for Lender and shall have all the rights and remedies with respect thereto of a secured

party under the [llinois Uniform Commercial Code.

12. Subordinated Debt. Any indebtedness of Borrower or the Land Trustee to
Guarantor {the "Subacdinated Debt") now or hereafter existing is hereby subordinated to
the Indebtedness. Guarantor agrees that, until the entire Indebtedness has been paid in
full, Guarantor will not seek, accept or retaln for Guarantor's own account, any pay-
ment {from Borrower or the Land Trustee on a¢count of the Subordinated Debt. Any
payments to Guarantor on account of the Subordinated Debt shall be collected and
received by Guarantor in trust for Lender and shall be paid over to Lender on account
of the /indebtedness without Impairing or releasing the obligations of Guarantor

nereurogr,

13. Payment of Indebtedness. Lender agrees that the obligations of Guarantor
under this Graranty shall terminate, subject to the provisions of Paragraph 3 hereol,
when Lender srail have received payment of all Indebtedness and all other sums due
and owing undev-tris Guaranty and the Loan Deocuments, Release of this Guaranty, if it
occurs, however, shall not affect, in any respect, the Note or any other instrument
securing or guarantyirng the Indebtedness or performance of the Obligations.

14. Successors 0. Assigns; Joint and Several Liabilty. This Guaranty shail
bind Guarantor and the hetrs. ossigns, successors, executors and legal and personal rep-
resentatives of Guarantor. (If this Guaranty is executed by more than one person, it
shall be the joint and severai-undertaking of each of the undersigned., Irrespective of
whether thls Guaranty Is execulsd hy more than one person, it is agreed that the under-
sigoed's liability hereunder Is sevaral and Independent of any other guaranties or other
obiigations at any time in effect wiin respect to the Indebtedness or any part thereof

and that Guarantor's liability hereunder nay be enforced regardless of the existence, .

validity, enforcement or non-enforcement of any such other guaranties or other
_ obligations,

15, Substitution for Guaranty of Paioient and Performance. This Guaranty is
made and delivered in full and complete substiticion for that cectain Guaranty of Pay-
memt and Performance dated August 12, 1986 aiid made by Arthur Wong, Wayne Siem
and Bernard Kornhaber to Lender as such Guaranty was-modified pursuant to the terms
of that certain Loan Mcodification Agreement dated (uly 14, 1987 and reccrded in the
Recorder's Qffice as Document 87396227 and pursuans an the terms of that certain
agreement dated November 25, 1987 and recorded in. the Recorder's Office as

Document 87652066.

18, Notices. Any notice, demand or other communication which Lender may
desire or may be required to give to Guarantor shall be in writing, and shall be deemed
given it and when personally delivered, or on the second business day atter being depos-
ited in United States registered or certified mall, postage prepaid, adZ:e sad to Guaran-
tor at lts address set focrth below, or to such other address as Guarantoi migy have desig-
nated to Lender in writing at Lender's address set forth below:

If to Lender: Republic Savings Bank, F.5.B.
216 West Jacksan Boulevard
Suite 904
Chicago, Illinois 60606
Attentlon: John T. Melinden

with a eopy to: Rudnick & Wolfe
203 North LaSalle Street
Sufte 1800
Chicago, Illinois 60601-1293
Attention: Wllltam J. Ralph, Esq.
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if to Guaranior: Arthur wWong
190 North Michigan
19th Floor
Chicago, [llinols 60601

with a copy to: Jenner & Block
One IBM Plaza
Suite 4300
Chicago, lllinols 60611
Attention: W. Richard Helms

Execept as otherwise specifically required herein, notice of the exercise of any right,
option or power granted to Lender by this Guaranty s not required to be given. .

SIGNED AND DELIVERED the date first above specilied.
GUARANTORS:

Arthur Wong

wayne Slem

Bernard R. Kornhaber

D
@
=

Ly
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EXHIBIT D

BORROWER'S CERTIFICATE AND AGREEMENT
REGARDING HAZARDOUS SUBSTANCES

THIS BORROWER'S CERTIFICATE AND AGREEMENT REGARDING HAZARD-
OUS SUBSTANCES ("Agreement") made as of the 12th day of February, 1988, by
LAKESIDE [, an lllinois limited partnership ("Lakeside "}, Arthur Wong, Wayne Siem
and Bernard Kornhaber, individuals and residents of Ilinols (collectively, the "Indemnl-
tors"), to and for the benefit of REPUBLIC SAVINGS BANK, F.S.B. ("Lender").

WEF45AS, Lender, in accordance with that certain Third Modification and Dis-
bursement ‘Agiesment of even date herewith (the "Agreement"), by and between Lender
and Lakeside 1,-i125 agreed to make a loan in the amount of up to Eight Hundred Thirty
Thousand and No/:09 Dollars ($830,000,00) (the "Loan");

WHEREAS, Lakes.d2 | executed and delivered a Modified Mortgage Note to
Lender in the full amou:it of the Loan, which Modified Note is secured by a Mortgage
dated August 12, 1986, as n odilled (the "Mortgage") securing that certain parcel of real
estate and the improvements Situated thereon located in Chicago, lllinols as legally
deseribed in Exhibit "A" attaclier hereto and made a part hereof (collectively, the
"Premises") and other Loan Docuri:nts (as that term is deseribed in the Agreement --
all terms defined in the Agreement arr. us>d herein with the same meanings); and

WHEREAS, Lender as required as 2 zondition precedent to disbursement of the
Loan to Lakeside I that Indemnitors execute-and deliver this Agreement; and

WHEREAS, the legal title holder of the Cremises is Harrls Trust and Savings
Bank, not personally, but as Trustee under Trust Zgreement dated July 7, 1986, and
known as Trust Number 43672 (the "Trust");

WHEREAS, the beneficlary under the Trust is Lakesidc I; and

WHEREAS, Indemnitors, having a financial interest in the Lean and in the Prem-
ises, have agreed to execute and deliver this Agreement.

NOW THEREFORE, in consideration of the premises and for othes ¢vod and valu-
able consideration, the receipt and adequacy of which is hereby acknowie.g2d, Indem-
nitors hereby agree as follows:

1. REPRESENTATIONS, WARRANTIES AND COVENANTS REGARDING
HAZARDOUS SUBSTANCES. Indemnitors represent and warrant to Lender that:

(a)  The Premises are not subject to any liens, actions or proceedings
relating to Hazardous Substances (as hereinafter defined) or Environmental Laws
(as hereinafter defined), and Indemnitors are not a party to any such action or
proceeding relating to the Premises and Indemnitors have received no notice of
any such lien, action or proceeding pending or threatened.
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1) No Hazardous Substances are presently loeated on the surface or in
the subsurface of the Premises or any surface waters or ground waters on or
under the Premises.

{e}  To the best knowledge of Indemnitors, after due inquiry, no Haz-
ardous Substances have been located, stored or processed on the Premises, and
no Hazardous Substances have been disposed on or released or discharged from
(inctuding groundwater contamination} the Premises,

{d}  The Premises and its use and operatlon are currently in compliance
with all Environmental Laws.

(@)  There are no storage tanks, polychlorinated biphenyls, asbestos, or
\1pzordous Substances present on the Premises,

0 To the best knowledge of Indemnitors, after due inquiry, the real
estate ad/acent to the Premises Is not currantly and has not {n the past been used
for the on‘sice storage, treatment or disposal of Hazardous Substances or been In
violation oi any Environmental Laws,

(@)  The Przuiises has not been used as a sanitary iandfill, dump, indus-
trial waste disposal area or for any other similar uses.

(h}  Indemnitors héve obtained all permits and lieenses required by all
governmental agencles having iurisdiction over Indemnitors and the Premises
and under all Environmental Laws.

(1) Indemnitors' representations and warranties set forth in subpara-
graphs (a) through (h) above shall be ¢ceatinuing and shall remain true and correct
In all material respects until the Loan %as been pald in full and all applicable
statutes of limitation shall have explre< and have not been affected by any
investigation by or on behalt of the Lender or Lv any information Lender may
have or obtain with respect thereto, ‘

{({/ Indemnitors shall immediately notity Landee of any eireumstances
or occurrences that would make any representation o '‘warranty in subpara-
graphs (a) through (h) false, or subject Lakeside [, Lender or aiy previous owner
of the Premises to liability under any Environmental Laws,

(k)  Indemnitors shall comply with all Environmental lLaws affeeting
the Premises ang shall, at no cost or expense to Lender, take all actiuns neces~
sary in connection herewith, inejuding, without limitation, remediation, removal,
containment, correction and disposa! required by any Environmental Laws or any
governmental agencles in the enforcement of Environmental Laws affecting the
Premises,

2. DEFINITIONS,

GGQLIVISH

(a)  For purposes of this Agreement, the term "Hazardous Substances"
shall mean and include ail hazardous and toxic substances, wastes or materials,
any pallutant or contaminant, including, without limitation, petroleum products,
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polychlorinated biphenyls, asbestos and raw materials that include hazardous
constituents or any other similar substances or materials that are included under
or regulated by any Environmental Law or that would pose a health, safety or
environmental hazard.

(b)  For purposes of this Agreement, the term "Environmental Law"
shall mean and include ail federal, state and local statutes, ordinances, regula-
tions and rules relating to environmental quality, health, safety, contamination
and clean-up, ineluding, without limltation, the Comprehensive Environmental
Response, Compensation and Liability Act of 1980, 42 U.S.C, § 9601 et seq.
("CERCLA") and the Resources Conservation and Recovery Act of 1376, 42
U.S.C. § 6901 et seq, ("RCRA") and state superlien and environmental clean-up
scatutes,

3. JNDEMNIFICATION. Indemnitors shall indemnify, defend and hold harm-
less Lender, 12 offlcers, directors, employees and agents against any liability, loss,
claim, damage ¢« £xpense {including attorney's fees and disbursements, consultant fees,
investigation and lzncratory fees) to which any of them may become subject Insofar as
they may arise or are hased upon:

(a)  Any vidlailon or claim of violation of Environmental Laws with
respect to the Premiscs, injury to any person or thelr property as a result of the
violation or elalm of visizilon of Environmental Laws, or any governmental or
judietal elaim, or ordinance <+ judgment with respect to the clean-up of Hazard-
ous Substances at or with respec: 19 the Premises;

()  The presence of Hazirdous Substances in or on the Premises
(including the improvements ) or the ubsurface thereof.
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(¢} Any cost, claim, ilability or damage expended in remediation of the
Premises required by a governmental authority, regarding the presence of Haz-
ardous Substances (n or on the Premises or the subsurface thereof or the release,
escape, seepage, leakage, discharge or migration of any Hazardous Substances.

(&} Any error, misstatement or omission by Indemnitors with respect
1o this Agreement; and :

{e)  Any breach of any of the warranties, representations and cove-
nants contained in Seetion 1 hereof.
LAKESIDE I, an Ilinois limited partnership

By: WK Investment Co,, an {llinois
corporation, a General Partner

Arthur wong, Indlvidually and
as President

Siem Limited Partnership, an
[llinois limited partnership, &
General Partner .

Py:

Wayne Siem, Individually and
as General Partner

By:

Bernard Korriaber

LENDER:

Republie Savings Bank, F.S.B,

SGLBUISS

By:
Its:
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EXHIBIT A

The South 30 feet of Lot 1) in Block # in Hundley's Subdivision of Lots 3 to 21 and 33 to
37, inelusive, in Pine Grove, tn Section 24, Township 40 North, Range L4, East of tne
Third Prineipal Meridian, in Cook County, lllinois.

PIN 14-21-108-008, Volume 133

Street Address: 3721-23 North Pine Grove Avenue
Chicago. flitnois

" . DE"‘N S "‘37“0

"L THEE TRAN T2 03/14/88 18:3010)
., WRAC #-BE~1087SS
' mcmn“m A

~88~106755
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