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MORTGAGE

THIS MORTGAGE made March 15, 1988, by and between NBD Trust
Company of Illinois, as Successor Trustee to NBD Highland Park
Bank, N.A., formerly known as First National Bank of Highlang
Park duly authorized to accept and execute trusts in the State
of Illinois, not personally, under the provisions of a deed or
deeds in trust, duly recorded and delivered to said corporation
in pursuance of a Trust Agreement dated August 19, 1986, and
known as Trust No, 4172 {the "Mortgagor"), and NBD.Highland Park
Bank, N.A., a national banking association (the "Mortgagee"),

WITNESSETBH:

THAT, WHEREAS, Mortgagor has concurrently herewith executed
and delivered a moctgage note bearing even date herewith (the
"Note"} in the principal sum of Two Million Two Hundred Fifty
Thousand Dollars ($2,252,000,00), made payable to Mortgagee, in
and by which Note Mortgacnr promises to pay out of the assets of
the trust estate held unde:r the Trust Agreement the principal
sum and interest thereon &t the rate and in installments as
provided in the Note, A cowy nf said Note is attached as
Exhibit B. All of said principal and interest are made payable
at such place as the holder or holders of the Note (the
"Holders") may, from time to time, in writing appoint, and in
absence of such appointment, then 2{ the office of Mortgagee in
Highland Park, Illinois.

7] §2 873D/

NOW, THEREFORE, Mortgagor, in considesvation of said debt and
to secure the payment of both principal and interest thereof, in
accordance with the terms and provisions otf-tlie Note and in
accordance with the terms, provisions and limitations of this
mortgage, and to secure the performance of the ‘¢crvenants and
agreements herein and in the Note contained, to be performed by
Mortgagor, doces by these presents MORTGAGE, GRANT, REMISE,
RELEASE, ALIEN and CONVEY unto Mortgagee, its successors and
assigns, the real estate described in Exhibit A attached iereto
and made a part hereof and all of its estate, right, title-and
interest therein, situate, lying and being in the City of
Chicago, County of Cook, and State of Illinois which, with the
property hereinafter described, is referred to as the "premises,*

TOGETHER with all improvements, tenements, easements,
fixtures, and appurtenances thereto pertaining or belonging, and
all rents, issues and profits thereof for so long and during all
such times as Mortgagor may be entitled thereto {which are
pledged primarily and on a parity with said real estate and not
secondarlly), and including but not limited to all shades,
awnings, venetian blinds, screens, screen doots, storm doors
and windows, stoves and ranges, curtain fixtures, partitions,
attached floor covering, now or hereafter therein or thereon
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owned by Mortgagor and all fixtures, apparatus, equipment or
articles now or hereafter therein or thereon used to supply
heat, gas, air ccoling, air conditioning, water, light, power,
sanitation, sprinkler protection, waste removal, refrigeraticn
{whether single units or centrally controlled), and ventilation,
including (without restricting the foregoing), all other
fixtures, apparatus, equipment, furniture, furnishings, and
articles used or useful in connection with the operation of a
building now or hereafter located upon said premises owned by
Mortgagor, it being understood that the enumeration of any
specific articles of property shall in nowise result in or be
held to exclude any items of property not specifically
mentioned. All of the land, estate and property hereinabove
described, real, personal and mixed, whether affixed or annexed
or not (except where otherwise hereinabove specified) and all
rights herery conveyed and mortgaged are intended so to be as a
unit and are t=2reby understood, agreed and declared to form a
part and parcel of the real estate and to be appropriated to the
use of the real 2state, and shall for the purpose of this
mortgage be deemed ts be real estate apd conveyed and mortgaged
hereby, As to any ¢f Che property aforesaid which
(notwithstanding the afrsresaid declaration and agreement) does
not so form a part and parcel of the real estate, this mortgage
is hereby deemed to be, as-wcll, a Security Agreement under the
Uniform Commercial Code for ihe purpose of creating hereby a
security interest in such property, which Mortgagor hereby
grants to Mortgagee as Secured larcy (as said term is defined in
the Uniform Commercial Code), sectring said indebtedness.and
obligations.

TO HAVE AND TO HOLD the premises untu the said Mortgagee,
its successors and assigns, forever, for thz purposes and uses

herein set forth,

IT IS FURTHER UNDERSTOOD AND AGREED THAT:

Maintenance, Repair and Restoration of Improvements,
Payment of Prior Liens, Etc,

1, Mortgagor shall (&) promptly repair, restore or «zhuild
any buildings or improvements now or hereafter on the premisss
which may become damaged or be destroyed; (b) keep the premises
in good condition and repair, without waste, and free of
mechanics' liens or other liens or claims for lien not expressly
subordinated to the lien hereof except that Mortgagor shall have
the right to contest by appropriate proceedings diligently
prosecuted the validity or amount of any such lien if and only
if Mortgagor shall within fifteen {(15) days after the filing
thereof (1) place a bond with Mortgagee in an amount, form,
content and issued by a surety reasonably acceptable to
Mortgagee for the payment of any such lien or {(2) cause the
title company which has issued the lcan policy of title
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insurance to Mortgagee insuring the lien of this Mortgage to
issue an endorsement thereto insuring against loss or damage on
account of any such lien; (c) pay when due any indebtedness
which may be secured by a lien or charge on the premises on a
parity with or superior to the lien hereof and comply with all
requirements of all loan documents evidencing or securing such
indebtedness, and upon request, exhibit satisfactory evidence of
the discharge of such prior lien to Mortgagee; (d) complete
within a reasonable time any building or buildings or any
improvements now or at any time in the process of erection upon
the premises; (e) comply, in all material respects, with all
requirements of law, municipal ordinances, or restrictions of
record vith respect to the premises and the use thereof; (f)
make no maeterial alterations in the premises except as reguired
by law or municipal ordinance, except with the prior written
consent of ™ortgagee, which consent shall not be unreasonably
withheld; (g} Guffer or permit no change in the general nature
of the occupancy »f the premises, without Mortgagee's written
consent, which corsent will not be unreasonably withheld; {(h)
initiate or acgquiesce in no zoning variation or
reclassification, withiut Mortgagee's prior written consent; (1)
pay each item of indebtedness secured by this mortgage when due
according to the terms nereof or of the Note,

Payment of Taxes

2., Mortgagor shall pay befire any penalty attaches all
general taxes, and shall pay special taxes, special assessments,

condominium assessments, water charges, sewer service charges,
and other charges against the premises when due, and shall, upon
written request, furnish to Mortgagee auplicate receipts
therefor, To prevent default hereunder Mortgagor shall pay in
full under protest, in the manner provided by statute, any tax
or assessment which Mortgagor may desire to <untest. If any
special assessment is permitted by applicable-law to be paid in
installments, Mortgagor shall have the right to“pay such
agssessment in installments, so long as all such installments are
paid prior to the due date thereof, Notwithstanding anything
contained herein to the contrary, Mortgagor shall have hue right
to protest any taxes assessed against the Premises, so”long as
such protest is conducted in good faith by appropriate legel
proceedings diligently prosecuted and Mortgagor shall furnish to
the title insurer such security or indemnity as said insured
requres to induce it to issue an endorsement, in form and
substance acceptable to Mortgagee, insuring over any exception
created by such protest,

Insurance
3, Mortgagor shall at all times keep all buildings,

improvements, fixtures and articles of personal property now or
hereafter situated on the Premises insured against loss or
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damage by fire and such other hazards as may reasonably be
regquired by Mortgagee, including without limitation: (a)
all-risk fire and extended coverage insurance, with vandalism
and malicious mischief endorsements, for the full replacement
value of the Premises, with agreed upon amount and inflation
guard endorsements; (b) if there are tenants under leases at the
Premises, rent and rental value or business leoss insurance for
the same perils described in (a) above payable at the rate per
month and for the period specified from time to time by
Mortgagee; (c) broad form boiler and sprinkler damage insurance
in an amount reasonably satisfactory to Mortgage, if and so long
as the Premises shall contain a beiler and sprinkler system,
respectively: (d) if the Premises are located in a flood hazard
districty flood insurance in the maximum amount obtainable up to
the amourc of the indebtedness hereby secured; and (e) such
other insurance as Mortgagee may from time to time reasonably
require, Morcgagor alse shall at all times maintain
comprehensive peclic liability, property damage and workmens'
compensation insurance covering the Premises and any employees
thereof, with sucii limits for personal injury, death and
property damage as loltgagee may reasonably require., All
policies of insurance to-he furnished hereunder shall be in
forms, companies, amoun:s and deductibles reasonably
satisfactory to Mortgagee, With mortgagee clauses attached to
all policies in favor of and in form satisfactory to Mortgagee,
including a provision requirirg that the coverage evidenced
thereby shall not be terminated or materially modified without
thirty (30) days' prior written notice to Mortgagee and shall
contain endorsements that no act or diegligence of the insured or
any occupant and no occupancy or use pf, the Premises for
purposes more hazardous than permitted by the terms of the
policies will affect the validity or enfscceability of such
policies as against Mortgagee. Mortgagor fhall deliver all
policies, including additional and renewal pgolicies, to
Mortgagee, and, in the case of insurance abou: ¢o expire, shall
deliver renewal policies not less than thirty (3% days prior to
their respective dates of expiration.

Mortgagor shall not take out separate insurance concurrent
in form or contributing in the event of loss with that leguired
to be maintained hereunder unless Mortgagee is included ‘thzreon
under a standard mortgage clause acceptable to Mortgagee,
Mortgagor immediately shall notify Mortgagee whenever any such
geparate insurance is taken out and promptly shall deliver to

Mortgagee the policy or policies (or certificates thereof) of
such insurance,

In the event of loss Mortgagor will give immediate notice by
mail to Mortgagee, who may make proof of loss if not made
promptly by Mortgagor, and each insurance company concerned is
hereby authorized and directed to make payment for such loss
directly to Mortgagee instead of to Mortgagor and Mortgagee
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jointly. Any insurance proceeds so received by Mortgagee, or
any part thereof, shall be applied by Mortgagee, after the
payment of all of Mortgagee's expenses, including costs and
attorneys' fees, to the restoration or repair of the property
damaged as provided in Paragraph 5 hereof., 1In the event of
foreclosure of ths Mortgage, all right, title and interest of
Mortgagor in and to any insurance policies then in force shall
pass to the purchaser at the foreclosure sale, Mortgagor shall
furnish Mortgagee, without cost to Mortgagee, at the request of
Mortgagee, from time to time, evidence of the replacement value
of the Premises.

Mortgagee's Interest in and Use of Deposits

4, In the event of a default in any of the provisions
contained ip-this mortgage or in the Note (after eXpiration of
applicable’grace periods, if any), Mortgagee may at its option,
without being-rtzonired to do so, apply any moneys at the time on
deposit pursuant Lo any provision of this mortgage, as any one
or more of the same may be applicable, on any of Mortgagor's
obligations herein nr .in the Note contained, in such order and
manner as Mortgagee may.clect, When the indebtedness secured
hereby has been fully paid, any remaining deposits shall be paid
to Mortgager or to the ther owner or owners of the premises,
such deposits are hereby plenged as additional security for the
indebtedness hereunder and shill be held to be irrevocably
applied by the depositary for the purposes for which made
hereunder and shall not be subject to the direction or control
of Mortgagor; provided, however, tihut neither Mortgagee nor said
depositary shall be liable for any fedlure.to apply to the
payment of taxes and assessments or ingucance premiums any
amount so deposited unless Mortgagoer, while not in default
hereunder, shall have requested said depositary in writing to
make application of such funds to the paymen. -of the particular
taxes or assessments or the payment of the particular insurance
premiums as the case may be for payment of whick they were
deposited, accompanied by the bills for such taxes(end
assessments or inpsurance premiums.

Adjustment of Losses with Insurer and
Application of Proceeds of Insurance

5. In case of loss or damage by fire or other casualty,
Mortgagor may settle and adjust any claim under insurance
policies which insure against such risks so long as: (a) no
insurer denies liability as to any insured or claims any right
of participation in any of the Mortgagee's security; and (b)
this Mortgage is not in default; then such insurance proceeds,
after deducting therefrom any expenses incurred by Mortgagee in
the collection thereof, shall be made available by the Mortgagee
for the repair, rebuilding or restoration of the building(s) and
other improvement(s) on the Premises, If Mortgagor is then in
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default, Mortgagee is authorized to settle and adjust any claim
and such insurance proceeds may, at the option of the Mortgagee,
be: (a) applied in reduction of the Indebtedness, whether due
or not; or (b) held by the Mortgagee and used to pay for the
cost of the repair, rebuilding or restoration of the building(s)
and other improvement{s) on the Premises, 1In the event of
repair restoration or rebuilding, the building(s) and other
improvement(s) shall be so repaired, restored or rebuilt so as
to be of at least equal value and substantially the same
character as prior to such damage or destruction. If the
insurance proceeds are made available for repair, rebuilding or
testoration, such proceeds shall be disbursed upon the
"Disbursing Party" (hereinafter defined) being furnished with
satisfactory evidence of the cost of completion thereof and with
architects® certificates, waivers of lien, contractors' and
subcontractors'! sworn statements, title contipuations and other
evidence of  cost and payments so that the Disbursing Party can
verify that the -amounts disbursed from time to time are
represented by corpleted and in-place work and that said work is
free and clear cf mechanics' lien claims., No payment made prior
to the final completion of the work shall exceed ninety percent
(90%) of the value of the work performed from time to time, and
at all times the undistursed balance of such proceeds remaining
in the hands of the Disbursing Party shall be at least
sufficient to pay for the cost of completion of the work free
and clear of liens., If the Cost of rebuilding, repairing or
restoring the buildings and otheor improvements may reasonably
exceed the sum of FIPTY THOUSAND-POLLARS ($50,000.00), then the
Mortgagee must approve plans and spzcifications of such work
before such work shall be commencea: ~Any surplus which may
remain out of said insurance proceeds, after payment of the cost
of repair, rebuilding, restoration and :iie reasonable charges of
the Disbursing Party, shall, at the optior oI the Mortgagee, be
applied on account of the Indebtedness or paifd to any party
entitled thereto as the same appear on the recczds of the
Mortgagee. No interest shall be allowed to Mortgagor on any
proceeds of insurance held by the Disbursing Party.

As used in this Paragraph 5, the term "Diskursing
Party" refers to the Mortgagee and to any responsible <rust
company or title insurance company selected by the Mortgagme.

In case of lcss after foreclosure proceedings have been
instituted, the proceeds of any such insurance policy or
policies, if not applied as aforesaid in rebuilding or restoring
the buildings or improvements, shall be applied in payment or
reduction of the indebtedness secured hereby or in payment or
reduction of the amount due in accordance with any decree of
foreclosure that may be entered in any such proceedings, and the
balance, if any, shall be paid to the owner of the equity of
redemption if it shall then be entitled to the same or as the
court may direct, 1In case of the foreclosure of this mortgage,
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the court in its decree may provide that the mortgagee's clause
attached to each of said insurance policies may be cancelled and
that the decree creditor may cause a new loss clause to be
attached to each of said policies making the loss thereunder
payable to said decree creditor; and any such foreclosure decree
may further provide that in case of one or more redemptions
under said decree, pursuant to the statute in such case made and
provided, then and in every such case, each successive redemptor
may cause the preceding loss clause attached to each insurance
policy to be cancelled and a new loss clause to be attached
thereto, making the loss thereunder payable to such redemptor,
In the event of foreclosure sale, Mortgagee is hereby
authorized, without the consent of Mortgagor, to assign any and
all insutance policies to the purchaser at the sale, or to take
such other steps as Mortgagee may deem advisable, to cause the
interest of such purchaser to be protected by any of the said
insurance poilcies,

Stamp Tax

6. If, by the lawi of the United States of America, or of
any state having jurisdi<tion over Mortgagor, any tax is due or
becomes due in respect of the issuance of the Note, or recording
of this mortgage, Mortgagor covenants and agrees to pay such tax
in the manner required by any -such law., Mortgagor further
covenants to hold harmless and aarees to indemnify Mortgagee,
its successors or assigns, agaiust any liability incurred by
reason of the imposition of any tsXx on the issuance of the Note,
ot recording of this mortgage.

Pregazment

7, At such time as Mortgagor is not in cefault either under
the terms of the Note or under the terms ot this mortgage, the
Mortgagor shall have the privilege of making pizpayments on the
principal of the Note in accordance with the terns.and
conditions set forth in the Note,

Effect of Extensions of Time

8, If the payment of said indebtedness or any part cuereof
be extended or varied or if any part of the security be
released, all persons now or at any time hereafter liable
thereon, or interested in the premises, shall be held, to the
extent permitted by law, to assent to such extension, variation
or release, and their liability and the lien and all provisions
hereof shall continue in full force, the right of recourse
against all such persons being expressly reserved by Mortgagee,
notwithstanding such extension, variation or releasge,

Effect of Changes in Laws Regarding Taxation

9. In the event of the enactment after this date of any
law of the state in which the premises are located deducting
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from the value of land for the purpcse of taxation any lien
thereon, or imposing upon Mortgagee the payment of the whole or
any part of the taxes or assessments or charges or liens herein
required to be paid by Mortgagor, or changing in any way the
laws relating to the taxation of mortgages or debts secured by
mortgages or the mortgagee's interest in the property, or the
manner of collection of taxes, so as to affect this mortgage or
the debt secured hereby or the Holders, then, and in any such
event, Mortgagor, upon demand by Mortgagee, shall pay such taxes
or assessments, or reimburse Mortgagee therefor; provided,
however, that if in the opinion of counsel for Mortgagee (a) it
might be unlawful to reguire Mortgagor to make, such payment or
(b} the_making such payment might result in the imposition of
interest-peyond the maximum amount permitted by law, then and in
such event, Mortgagee may elect, by notice in writing given to
Mortgagor,-r<, declare all of the indebtedness secured hereby to
be and becomz due and payable sixty (60) days from the giving of
such notice,

Mortgagee's Perfurmance of Defaulted Acts, Subrogation

10, In case of default herein (not cured within applicable
cure period), Mortgagee mayv, but need not, make any payment or
perform any act herein or in any loan documents evidencing or
securing the indebtedness cecured hereby or any indebtedness
secured by a prior encumbranc?, required of Mortgagor, in any
form and manner deemed expedien:, '‘and may, but need not, make
full or partial payments of principal or interest on prior
encumbrances, if any, and purchase, discharge, compromise or
settle any tax lien or other prior lier or title or claim
thereof, or redeem from any tax sale our Zorfeiture affecting the
premises or contest any tax or assessment. -All moneys paid for
any of the purposes herein authorized and all expenses paid or
incurred in connection therewith, including irasonable
attorneys' fees, and any other moneys advanced Ly Mortgagee to
protect the premises and the lien hereof, shall we~ sc much
additional indebtedness secured hereby, and shall lecome
immediately due and payable within 5 days after notice and with
interest thereon at the post maturity rate, Inactiot. =of
Mortgagee shall never be considered as a waiver of any ‘regnt
accruing to it on account of any default on the part cf
Mortgagor, Should the proceeds of the Note or any part thereof,
or any amount paid out or advanced hereunder by Mortgagee, be
used directly or indirectly to pay off, discharge or satisfy, in
whole or in part, any lien or encumbrance upon the premises or
any part thereof on a parity with or prior or superior to the
lien hereof, then as additional security hereunder, the
Mortgagee shall be subrogated to any and all rights, equal or
superior titles, liens and equities, owned or claimed by any
owner or holder of said outstanding liens, charges and
indebtedness, however remote, regardless of whether said liens,
charges and indebtedness are acquired by assignment or have been
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released of record by the holder thereof upon payment,
Notwithstanding anything to the contrary herein contained, in no
event shall the indebtedness secured hereby exceed an amount
equal to Five Million Dollars (4$5,000,000.00),

Mortgagee's Reliance on Tax Bills, Etc,

11. Mortgagee in making any payment hereby authorized:
(a) relating to taxes and assessments, may do so according to
any bill, statement or estimate procured from the appreopriate
public office without inquiry into the accuracy of such bill,
statement or estimate or inte the validity of any tax,
assessment, sale, forfeiture, tax lien or title or claim
thereor; or (b) for the purchase, discharge, compromise or
settlement of any other prior lien, may do so without inguiry as
to the validity or amcunt of any claim for lien which may be
asserted,

Acceleration of Irndebtedness in Case of Default

12. If (a) defaw)i be made for ten {10) days in the due and
punctual payment of the note, or any installment due in
accordance with the terms thereof, either of principal or
interest; or (b) Mortgagor. rr any Affiliated Person shall file a
petition in voluntary bankrupkcy or under apy provision of the
Federal Bankruptcy Code or any similar law, state or federal,
whether now or hereafter existing, or an answer admitting
insolvency or inability to pay its debts, or fail to obtain a
vacation or stay of involuntary procezdings within sixty (60)
days, as hereinafter provided; or (<) Fortgagor or any
Affiliated Person shall be adjudicated a bankrupt, or a trustee
or a receiver shall be appointed for Mecitgacor or any Affiliated
Person or for all of its property or the majcr part thereof in
any involuntary proceeding for the reorganization, dissolution,
liguidation or winding up of Mortgagor or any-affiliated Person,
and such trustee or receiver shall not be discharged or such
jurisdiction relinguished or vacated or stayed on &ppeal or
otherwise stayed within sixty (60) days; or (d4) Mortoagor or any
Affiliated Person shall make an assignment for the benefit of
creditors, or shall admit in writing its inability to pay its
debts generally as they become due, or shall consent to lhe
appointment of a receiver or trustee or liquidator of all ci its
property or the major part thereof; or (e) Mortgagee shall nave
the right to declare the indebtedness secured hereby due and
payable pursuant to paragraph 33 hereof: or (f) default in any
other indebtedness secured by a mortgage of these premises, or a
default; or (g) default shall be made in the due observance or
performance of any other of the covenants, agreements or
conditions hereinbefore or hereinafter contained, required to be
kept or performed or observed by Mortgagor or any Affiliated
Person and the same shall continue for thirty (30) days after
notice, then and in every such case the whole of said principal
sum hereby secured shall, at once, at the option of Mortgagee,
become immediately due and payable, together with accrued
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interest thereon, without further notice to Mortgagor, 1In the
event that any default specified by Mortgagee to Mortgagor under
"(g)" above shall be of such nature that it cannot be cured or
remedied within 30 days, Mortgagor shall be entitled to a
reasonable period of time to cure or remedy such default,
provided Mortgagor commences the cure or remedy thereof within
the 30 day period following the giving of such notice and
thereafter proceeds with diligence to complete such cure or
remedy.

Foreclosure; Expense of Litigation

13, .When the indebtedness hereby secured, or any part
thereof; ‘cnall become due, whether by acceleration or otherwise,
Mortgagee- shall have the right to foreclose the lien hereof for
such indebtedness or part thereof,

In any zuit to foreclose the lien hereof or to enforce
any other remedy 0! Mortgagee under this mortgage or the Note,
there shall be allowed and included as additional indebtedness
in the decree for sale .or other judgment or decree all
expenditures and expenses-which may be paid or incurred by or on
behalf of Mortgagee for reasonable attorneys' fees, appraiser's
fees, outlays for documentary and expert evidence,
stenographers' charges, publjcation costs, and costs (which may
be estimated as to items to be expended after entry of the
decree) of procuring all such abstracts of title, title searches
and examinations, title insurancge policies, Torrens
certificates, and similar data anc-essurances with respect to
title and value as Mortgagee may deenr=asonably necessary
either to prosecute such suit or to evidence to bidders at any
sale which may be had pursuant to such Azcree the true condition
of the title to or the value of the premises,  All expenditures
and expenses of the nature in this Section weutioned, and such
expenses and fees as may be incurred in the prctection of the
premises and the maintenance of the lien of this< mortgage,
including the fees of any attorney employed by Mortgagee in any
litigation or proceeding affecting this mortgage, tne Note or
the premises, including probate and bankruptcy proceedings, or
in preparaticns for the commencement or defense of any
proceeding or threatened suit or proceeding, shall be
immediately due and payable by Mortgagor, with interest tnsieon
at the post maturity rate and shall be secured by this mortgage,

Application of Proceeds of Foreclosure Sale

14, The proceeds of any foreclosure sale of the premises
shall be distributed and applied in the following order of
priority: First, on account of all costs and expenses incident
to the foreclosure proceedings, including all such items as are
mentioned in the preceding Section hereof; second, all other
items which under the terms hereof constitute secured
indebtedness additional to that evidenced by the Note, with
interest thereon as herein provided; third, all principal and

-10-




UNOFFICIAL COPY




27

3!

UNOFFICIAL COPY

interest remaining unpaid on the Note; fourth, any overplus to
Mortgagor, its successors or assigns, as their rights may appear.

Appointment of Receiver

15, Upon, or at any time after the filing of a complaint to
foreclose this mortgage, the court in which such complaint is
filed may appoint a receiver of the premises, Such appointment
may be made either before or after sale, without notice, without
regard to the solvency or insolvency of Mortgager at the time of
application for such receiver and without regard to the then
value of the premises or whether the same shall be then occupied
as a hoinectead or not and Mortgagee hereunder or any Holders may
be appoin.ed as such receiver, Such receiver shall have power:
(a) to collect the rents, issues and profits of the premises
during the pendency of such foreclosure suit and, in case of a
sale and a deficiency, during the full statutory period of
redemption, whetke: there be redemption or not, as well as
during any furthei times when Mortgagor, except for the
intervention of suchk receiver, would be entitled to collect such
rents, issues and profites (b) to extend or modify any then
existing leases and to nake new leases, which extensions,
modifications and new leates may provide for terms to expire, or
for options to lessees to eltand or renew terms to expire,
beyond the maturity date of tre issuance of a deed or deeds to a
putchaser or purchasers at a foreclosure sale, it being
understood and agreed that any suchi leases, and the options or
other such provisions to be contained therein, shall be binding
upon Mortgagor and all persons whose interests in the premises
are subject to the lien hereof and upci vhe purchaser or
purchasers at any foreclosure sale, notwithstanding any
redemption from sale, discharge of the mortgage indebtedness,
satisfaction of any foreclosure decree, or issuance of any
certificate of sale or deed to any purchaser; apd (c) all other
powers which may be necessary or are usual in such cases for the
protection, possession, control, management and opecation of the
premises during the whole of said period, The courc from time
to time may authorize the receiver to apply the net incoime in
his hands in payment in whole or in part of: (a) the
indebtedness secured hereby, or by any decree foreclosing this
mortgage, or any tax, special assessment or other lien whiciimay
be or become superior to the lien hereof or of such decree,
provided such application is made prior to foreclosure sale; and
(b} the deficiency in case of a sale and deficiency.

Assignment of Rents and Leases

16, To further secure the indebtedness secured hereby,
Mortgagor hereby sells, assigns and transfers unto Mortgagee all
the rents, issues and profits now due and which may hereafter
become due under or by virtue of any lease, whether written or
verbal, or any letting of, or of any agreement for the use or
occupancy of the premises or any part thereof, which may have
been heretofore or may be hereafter made or agreed to or which

-1]-
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may be made or agreed to by Mortgagee under the powers herein
granted, it being the intention hereby to establish an absolute
transfer and assignment of all such leases and agreements, and
all the avails thereunder, to Mortgagee. Mortgagor hereby
irrevocably appoints Mortgagee its true and lawful attorney in
its name and stead {with or without taking possession of the
premises as provided in Section 18 hereof) to rent, lease or let
all or any portion of the premises to any party or parties at
such rental and upon such terms as said Mortgagee shall, in its
discretion, determine, and to collect all of said avails, rents,
issues and profits arising from or accruing at any time
hereafter, and all now due or that may hereafter become due
under each and every of the leases and agreements, written or
verbal, o¢ other tenancy existing, or which may hereafter exist
on the premises, with the same rights and powers and subject to
the same impanities, exoneration of liability and rights of
recourse and yndemnity as Mortgagee would have uponh taking
possession pursiant to the provisions of Secticon 1B hereof,

Mortgagei represents and agrees that no rent has been
or will be paid by apy-person in possession of any portion of
the premises for more than one installment in advance and that
the payment of none of ‘the rents to accrue for any portion of
the said premises has been or will be waived, released, reduced,
discounted or otherwise discharged or compromised by Mortgagor.
Mortgagor waives any rights Of setoff against any person in
possession of any portion of th: premises, Mortgagor agrees
that it will not assign any of vhe rents or profits of the
premises, except to a purchaser or grantee of the premises,

Nothing herein contained shall bhe construed as
constituting Mortgagee a mortgagee in prssession in the absence
of the taking of actual possession of the promises by Mortgagee
pursuant to Section 18 hereof, 1In the exeicise of the powers
herein granted Mortgagee, except for acts of gioss negligence or
willful misconduct, all such liability is expressly waived and
released by Mortgagor.

Mortgagor further agrees to assign and transfrr to
Mortgagee all future leases upon all or any part of thz premises
and to execute and deliver, at the request of Mortgagee;, all
such further assurances and assignments in the premises as
Mortgagee shall from time to time reguire.

Although it is the intention of the parties that the
assignment contained in this Section 16 shall be a present
assignment, it is expressly understood and agreed, anything

herein contained to the contrary notwithstanding, that MortgageeL

shall not exercise any of the rights or powers conferred upon it
by this Section until a default shall exist under this mortgage
or the Note,
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Lease Assignment

17, To further secure the indebtedness described in and
secured hereby, Mortgagor has sold, assigned and transferred
unto Mortgagee, its successors and assigns, any interest of
Mortgagor as lessor in any lease or leases now or hereafter
existing with respect to the premises., Mortgagor expressly
covenants and agrees that if the lessee or any of the lessees
under said lease or leases so assigned or Mortgagor, as lessor
therein, shall fail to perform and fulfill any term, covenant,
condition or provision ip said lease or leases, or any of them,
on its or their part to be performed or fulfilled, at the times
and in tke manner in sald lease or leases provided, or if
Mortgagor-shall suffer or permit to occur any breach or default
under the‘piovisions of the assignment of leases of the premises
and such def2ult shall continue for ten (10} days, then and in
any such event, such breach or default shall constitute a
default heresundei ;and at the option of Mortgagee, and without
notice to Mortgago.. all unpaid indebtedness secured by this
mortgage shall, notwithstanding anything in the Note or in this
mortgage to the contrary, become due and payable as in the case
of other defaults,

Mortgagee's Right of Possescion in Case of Default

18. In any case in which ander the provisions of this
mortgage Mortgagee has & right to institute foreclosure
proceedings, whether before or artey the whole principal sum
secured hereby ig declared to be immediately due as aforesaid,
or whether before or after the instituc.on of legal proceedings
to foreclose the lien hereof or before ur after sale thereunder,
forthwith, upon demand of Mortgagee, to-che extent permitted by
law, Mortgager shall surrender to Mortgagee aud Mortgagee shall
be entitled to take actual possession of the. premises or any
part thereof personally, or by its agent or attcireys, as for
condition broken., In such event Mortgagee in its-discretion
may, to the extent permitted by law, with or without force and
with or without process of law, enter upon and take and maintain
possession of all or any part of said premises, togethe. with
all documents, books, records, papers and accounts of Morvgagor
or then owner of the premises relating thereto, and may fiaclude
Mortgagor, its agents or servants, wholly therefrom and may as
attorney-in-fact or agent of Mortgagor, or in its own name as
Mortgagee and under the powers herein granted, hold, operate,
manage and control the premises and conduct the business, if
any, thereof, either personally or by its agents, and with full
power to use such measures, legal or egquitable, as in its
discretion or in the discretion of its successors or assigns may
be deemed proper or necessary to enforce the payment or security
of the avails, rents, issues, and profits of the premises,
including actions for the recovery of rent, actions in forcible
detainer and actions in distress for rent, and with full power:
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(a) to cancel or terminate any lease or sublease for any cause
or on any ground which would entitle Mortgagor to cancel the
same; (b) to elect to disaffirm any leass or sublease which is
then subordinate to the lien hereof; (c) to extend or modify any
then existing leases and to make new leases, which extensions,
modifications and new leases may provide for terms to expire, or
for options to lessees to extend or renew terms to expire,
beyond the maturity date of the indebtedness hereunder and
beyond the date of the issuance of a deed or deeds to a
purchaser or purchasers at a foreclosure sale, it being
understood and agreed that any such leases, and the options or
other such provisions to be contained therein, shall be binding
upon Morigagor and all persons whose interests in the premises
are subject to the lien hereof and upon the purchaser or
purchasers at any foreclosure sale, notwithstanding any
redemption (st sale, discharge of the mortgage indebtedness,
satisfaction-ol any foreclosure decree, or issuance of any
certificate of sdle or deed to any purchaser; (d) to make all
necessary or proper.repairs, decorating, renewals, replacements,
alterations, addicions, betterments and improvements to the
premises as to it may seem judicious: (e) to insure and reinsure
the same and all risks jwcidental to Mortgagee's possession,
operation and management thereof; and (f) to receive all of such
avails, rents, issues and'rrofits; hereby granting full power
and authority to exercise eanh and every of the rights,
privileges and powers herein c¢ranted at any and all times
hereafter, without notice to Moitgagor,

Mortgagee shall not be obligated to perform or
discharge, nor does it hereby undertale to perform or discharge,
any obligation, duty or liability under uny leases, Mortgagor
shall and does hereby agree to indemnify anA hold Mortgagee
harmless of and from any and all liability, loss or damage which
it may or might incur under said leases or unfer or by reason of
the assignment thereof and of and from any and il claims and
demands whatscever which may be asserted against it by reason of
any alleged obligations or undertakings on its part to perform
or discharge any of the terms, covenants or agreementz contained
in said leases, Should Mortgagee incur any such liability, loss
or damage, under said leases or under or by reason of tnz
assignment thereof, or in the defense of any claims or denands,
the amount thereecf, including costs, expenses and reasonable
attorneys' fees, shall be secured hereby, and Mortgagor shall
reimburse Mortgagee therefor immediately upon demand.

Application of Income Received by Mortgagee

19, Mortgagee, in the exercise of the rights and powers
hereinabove conferred upon it by Section 16 and Section 18
hereof shall have full power to use and apply the avails, rents,
issues and profits of the premises to the payment of or on
account of the following, in such order as Mortgagee may
determine,
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(a) to the payment of the operating expenses of said
property, including cost of management and leasing thereof
(which shall include reasonable compensation to Mortgagee and
its agent or agents, if management be delegated to an agent or
agents, and shall also include lease commissions and other
compensation and expenses of seeking and procuring tenants and
entering into leases), established claims for damages, if any,
and premiums on insurance hereinabove authorized;

{b} To the payment of taxes and special assessments
now due or which may hereafter become due on the premises;

(e} To the payment of all repairs, decorating,
renewals, replacements, alterations, additions, betterments, and
improvemenis of the premises, and of placing the premises in

such conditinn as will, in the judgment of Mortgagee, make it
readily rentuble;

(d) Tou tbe payment of any indebtedness secured hereby
or any deficiency wiiich may result from any foreclosure sale,

Mortgagee's Right of fuspection

20, Mortgagee shall Dbave the right to inspect the premises

at all reasonable times uporn :easonable notice to Mortgagor and
access thereto shall be permitted for that purpose,

Condemnation

21, If all or any part of the prenises are damaged, taken
or acquired, either temporarily or permaoently, in any
condemnation proceeding, or by exercise % the right of eminent
domain, the amount of any award or other payment for such taking
or damages made in consideration thereof, to Yhe extent of the
full amount of the remaining unpaid indebtednass secured by this
instrument, is hereby assigned to Mortgagee, who is empovered to
collect and receive the same and to give proper receipts
therefor in the name of Mortgagor and the same shall ko paid
forthwith to Mortgagee, who shall release any such award or
monies so received or apply the same in whole or in pari. after
the payment of all of its expenses, including costs and
attorneys' fees, to the restoration or repair of the propeiiy
damaged as provided in Paragraph 5 hereof, if in the reasonable
judgment of Mortgagee the property can be restored or repaired
to the condition existing immediately prior to the taking, If
in the reasonable judgment of Mortgagee the said property cannot
be restored or repaired to the condition existing immediately
prior to the taking, then such award or monies received after
the payment of expenses of Mortgagee as aforesaid shall be
applied on account of the unpaid principal balance of the Note,
irrespective of whether such principal balance is then due and
payable and, at any time from and after the taking, upon thirty
(30) days prior written notice to Mortgagor, Mortgagee may
declare the whole cof the indebtedness hereby secured to be due

-15-
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and payable, Furthermore, in the event such award or monies so
received shall exceed the cost of restoration or repair of the
property and expenses of Mortgagee as aforesaid, then such
excess monies shall be applied on account of the unpaid
principal balance of the Note, irrespective of whether such
principal balance is then due and payable. Any application to
the unpaid principal balance of the Note pursuant to this
Paragraph 21 shall not extend the due date or reduce the amount
of the principal and interest installments required to be paid
under the Note,

Release Upon Payment and Discharge of
Mortgagor's Obligations

22, 4if Mortgagor shall fully pay all principal and interest
on the Noteg; 2nd all other indebtedness secured hereby and
comply with' ail of the other terms and provisions hereof to be
performed and crarlied with by Mortgagor, then this mortgage
shall be null and void, Mortgagee shall release this mortgage
and the lien thereof by proper instrument upon payment and
discharge of all indebiedness secured hereby and payment of a
reasonable fee to Mortgegee for the execution of such release,

Giving of Notice

23. Any notice which either party hereto may desire or be
required to give to the other party shall be in writing and the
delivery thereof to the individual :0 whom addressed or the
mailing thereof by certified mail addressed to:

MORTGAGOR

Larrxy M, Klairmont
Imperial Realty Company
4747 West Peterson Avenue
Chicago, Illinois 60646

MORTGAGEE

NBD Highland Park Bank, N,A,
513 Center Central Avenue
Highland Park, Illinois 60035
Attn: Glenn D. Gustafson

with a copy to:
Martin W, Salzman
SCEWARTZ, COOPER, KOLB

& GAYNOR, CHARTERED
Two First National Plaza
Suite 1100
Chicago, Illinois 60603
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or at such other place as either party hereto may by notice in
writing designate as a place for service of notice shall
constitute service of notice hereunder, Notice shall be deemed
received on the second business day following mailing thereof,

Waiver of Defense; Remedies Not Exclusive

24, No action for the enforcement of the lien or any
provision hereof shall be subject to any defense which would not
be good and available to the party interposing same in an action
at law upon the Note. Mortgagee shall be entitled to enforce
payment and performance of any indebtedness or obligations
secured hereby and to exercise all rights and powers under this
mortgage . cr other agreement or any laws now or hereafter in
force, notwithstanding some or all of the said indebtedness and
obligations secured hereby may now or hereafter be otherwise
secured, whether by mortgage, deed of trust, pledge, lien,
assignment or ocherwise, Neither the acceptance of this
mortgage nor its- enforcement whether by court action or other
powers herein contained, shall prejudice or in any manner affect
Mortgagee's right te vealize upon or enforce any other security
now or hereafter held by Mortgagee, it being agreed that
Mortgagee shall be enti:led to enforce this mortgage and any
other remedy herein or by law provided or permitted, but each
shall be cumulative and shal) be inp addition to every other
remedy given hereunder or now or hereafter existing at law or in
equity or by statute, Every power or remedy given hereby to
Mortgagee or to which it may be ctuerwise entitled, may be
exercised, concurrently or independsntly, from time to time, and
as often as it may be deemed expedieni by Mortgagee and
Mortgagee may pursue inconsistent remediss, No waiver of any
default of the Mortgagor hereunder shall-ce implied from any
omission by the Mortgagee or Holders to take 'any action on
account of such default if such default persicsts or be repeated,
and no express waiver shall affect any default zther than the
default specified in the express waiver and that only for the
time and to the extent therein stated.

Waiver of Statutory Rights

25, Mortgagor shall not and will not apply for or avail
itself of any appraisement, valuation, stay, extension or
exemption laws, or any so-called "Moratorium Laws," now existing
or hereafter enacted, in order to prevent or hinder the
enforcement or foreclosure of this mortgage, but hereby waives
the benefit of such laws. Mortgagor for itself and all who may
claim through or under it waives any and all right to have the
property and estates comprising the premises marshaled upon any
foreclosure of the lien hereof and agrees that any court having
jurisdiction to foreclose such lien may order the premises so0ld
as an entirety. Mortgagor hereby waives any and all rights of
redemption from sale under any order or decree of foreclosure of
this mortgage on behalf of the Mortgagor, the trust estate, and
all persons beneficially interested therein, and each and every

-17-
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person except decree or judgment creditors of Mortgagor in its
representative capacity and of the trust estate, acquiring any
interest in or title to the premises subsequent to the date of
this mortgage,

Post Maturity Rate

26, "Post maturity rate" as used herein shall mean interest
at two per cent (2%) per annum above the interest rate in effect
immediately prior to an event of default, which rate shall
change as and when the interest rate under the Note changes,

Binding on Successors and Assigns

27, Tuis mortgage and all provisions hereof, shall be
binding upon Mortgagor and all persons claiming under or through
Mortgagor, ani shall inure to the benefit of the Holders from
time to time and-of the successors and assigns of the Mortgagee,

Definitions of "Mcitgagor," "Mortgagee"
and "affiliated Persons'

28. The word "Mortgagor" when used herein shall include:
(a) the original Mortgagur named in the preambles hereof; (b)
said original Mortgagor's sucressors and assigns; and (c) all
owners from time to time of tiie premises, The words "Affiliated
Persons" when used herein shall iséan any and all of: (a) the
guarantors {collectively) of any -of the obligations of Mortgagor

under the Note, this mortgage, or iy Loan Agreement; (b) if
Mortgagor is a trustee, beneficiaries of the trust, including
the general partners of any general or/limited partnership which
is a beneficiary of the trust, The word:"Holders" and
"Mortgagee" when used herein shall include al’l successors and
assigns of the original Holders and Mortgagee identified in the
preambles hereof,

Captions

29, The captions and headings of various paragraphs of this
mortgage are for convenience only and are not to be constiued as
defining or limiting, in any way, the scope or intent of <ie
provisions hereof.

Execution of Separate Security Agreement,
Financing Statements, etc,

30, Mortgagor, upon request by Mortgagee from time to time,
shall execute, acknowledge and deliver tc Mortgagee, or cause
any Affiliated Person to so execute, acknowledge and deliver to
Mortgagee, a Security Agreement, Financing Statement or other
similar security instruments, in form satisfactory tc Mortgagee,
covering all property of any kind whatsoever owned by Mortgagor
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or such affiliated Person, as the case may be, which in the sole
opinion of Mortgagee is essential to the operation of the
premises and which constitutes goods within the meaning of the
Uniform Commercial Code or concerning which there may be any
doubt whether the title to same has been conveyed by or security
interest perfected by this Mortgage under the laws of the state
in which the premises are located, and will further execute,
acknowledge and deliver, or cause to be executed, acknowledged
and delivered, any financing statement, affidavit, continuation
statement or certificate or other documents as Mortgagee may
request in order to perfect, preserve, maintain, continue and
extend the security interest under and the priority of this
mortgage and such security instrument, Mortgagor further agrees
to pay to. Mortgagee on demand all costs and expenses incurred by
Mortgagee .in connection with the preparation, execution,
recording, filing and refiling of any such document,

Partial Invalidity, Maximum Allowable
Rate of Interes.

31, Mortgagor arnd Mortgagee intend and believe that each
provision in this mortgage and the Note comports with all
applicable local, state and federal laws and judicial
decisions. However, if any provision or provisions, or if any
portion of any provision or.provisions, in this mortgage or the
Note is found by a court of law to be in violation of any
applicable local, state or federal ordinance, statute, law,
administrative or judicial decisipn, or public policy, and if
such court should declare such porticn, provision or provisions
of this mortgage and the Note to be illegal, invalid, unlawful,
void or unenforceable as written, thendic is the intent both of
Mortgagor and Mortgagee that such portion, provision, or
provisions shall be given force to the fullest possible extent
that they are legal, valid and enforceable, ciiet the remainder
of this mortgage and the Note shall be construrad as if such
illegal, invalid unlawful, void or unenforceable portion,
provision or provisions were not contained therein, and that the
rights, obligations and interest of Mortgagor and Mortgagee
under the remainder of this mortgage and the Note shall continue
in full force and effect, All agreements herein and in tiuer Note
are expressly limited so that in no contingency or event
whatsocever, whether by reason of advancement of the proceecs
hereof, acceleration of maturity of the unpaid principal balance
of the Note, or otherwise, shall the amount paid or agreed to.be
paid to the Holders for the use, forbearance or detention of the
money to be advanced hereunder exceed the highest lawful rate
permissible under applicable usury laws, If, from any
circumstances whatsoever, fulfillment of any provision hereof or
of the Note or any other agreement referred to herein, at the
time performance of such provision shall be due, shall involve
transcending the limit of validity prescribed by law which a
court of competent jurisdiction may deem applicable hereto,
then, ipso facto, the obligation to be fulfilled shall be
reduced to the limit of such validity and if from any

-10~

LZbOEISS




UNOFFICIAL COPY




UNOFFICIAL,GQRY , ;

circumstance the Holders shall ever receive as interest an
amount which would exceed the highest lawful rate, such amount
which would be excessive interest shall be applied to the
reduction of the unpaid principal balance due under the Note and
not to the payment of interest,

Mortgagee’s Lien for Service Charge
and Expenses

32, At all times, regardless of whether any loan proceeds
have been disbursed, this mortgage secures (in addition to any
loan proceeds disbursed from time to time) the payment of any
and all loan commissions, service charges, liquidated damages,
expensesand advances due to or incurred by Mortgagee in
connectica with the loan to be secured hereby,

Maintenance of Mortgagor's and Affiliated
Persons' Irterests; Additional Financing

33, In determining whether or not to make the loan secured
hereby, Mortgagee examined the credit-worthiness of Mortgagor's
beneficiary and the Guarantors, found it acceptable and relied
and continues to rely vpon same as the means of repayment of the
Note. Mortgagee also evaivated the background and experience of
Mortgagor's beneficiary and the Guarantors in owning and
operating property such as ire premises, found it acceptable and
relied and continues to rely upszi same as the means of
maintaining the value of the premises which is Mortgagee's
security for the Note. Mortgagor's beneficiary and the
Guarantors are well-experienced in ‘borrowing money and owning
and operating property such as the premises, were ably
represented by a licensed attorney at law in the negotiation and
documentation of the loan secured hereby aud bargained at arm's
length and without duress of any kind for all of the terms and
conditions of the loan, including this provicion, Mortgagor and
Mortgagor's beneficiary recognize that Mortgageée ig entitled to
keep its loan portfolio at current interest rates hy either
making new loans at such rates or collecting assumgtien fees
and/or increasing the interest rate on a loan, the sbcurity for
which is purchased by a party other than the coriginal
beneficiary of Mortgagor, Mortgagor and Mortgagor's bencficiary
further recognize that any secondary or ijunior financing plaved
upon the Premises, or the beneficial interest of the beneficiary
in Mortgagor (a) may divert funds which would otherwise be used
to pay the Note secured hereby; (b) could result in acceleration
and foreclosure by any such junior encumbrancer which would
force Mortgagee to take measures and incur expenses to protect
its security:; (c) would detract from the value of the premises
should Mortgagee come into possession thereof with the intention
of selling same; and (d) would impair Mortgagee's right to
accept a deed in lieu of foreclosure, as a foreclosure by
Mortgagee would be necessary to clear the title to the premises.
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In accordance Wlth the foreg01ng and for the purposes of (i)
protecting Mortgagee's security, both of repayment and of value
of the premises; {ii} giving Mortgagee the full benefit of its
bargain and contract with Mortgagor and Mortgagor's beneficiary;
(iii) allowing Mortgagee to raise the interest rate and collect
assumption fees; and (iv) keeping the premises and the
beneficial interest free of subordinate financing liens,
Mortgagor, Mortgagor's beneficiary, the Guarantors and the
co-makers of the Note agree that if this paragraph be deemed a
restraint on alienation, that it is a reasonable one, and that,
any sale, conveyance, assignment, further encumbrance or other
transfer of title to the premises, the beneficial interest in
the Trust or any interest in the premises or said beneficial
interest  {whether voluntary or by operation of law), including
without liwditation, the entering into of an installment
agreement fo. the sale of the premises or the beneficial
interest in_ith:z Trust, the placement or granting of liens on all
or any part of the premises or said beneficial interest or the
placement or granting of chattel mortgages, conditional sales
contracts, financing or security agreements which would be or
create a lien on the personal property utilized in the operation
of the premises, or tre placement or granting of a mortgage
commonly known as a "wrép around" mortgage or an improvement
loan, without Mortgagee's prior written consent shall be an
event or default hereunder.  jor the purpose of, and without
limiting the generality of, tlic preceding sentence, the
occurrence at any time of any of the following events shall be
deemed to be an unpermitted tranafer of title to the premises
and thereto an event of default hercunder:

(a) any sale, conveyance, assiunment or other transfer
of, or the grant of a security interest +u, all or any part of
the title to the premises or the beneficial interest in, or
power of direction under, the trust agreement with Mortgagor;

(b) except as expressly permitted in ‘tke Loan
Agreement, any sale, conveyance, assignment or other transfer
of, or the grant of a security interest in, any shaces-of the
corporation which is the beneficiary or one of the beneficiaries
under the trust agreement with Mortgagqor, if applicable;

(¢} any sale, conveyance, assignment or other transfer
of, or the grant of a security interest in, any general
partnership interest in the limited partnership or general
partnership (the "Partnership") which is the beneficiary or one
of the heneficiaries under the trust agreement with Mortgagor,
if applicable; and

(d) any sale, conveyance, assignment or other transfer
of, or the grant of a security interest in, any share of any
corporation directly or indirectly controlling any such
Partnership.
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Any consent by Mortgagee, or any waiver by Mortgagee of an Event
of Default under this paragraph shall not constitute a consent
to, or waiver of any right, remedy or power of Mortgagee upon a
subsequent Event of Default under this Paragraph 33, Mortgagor
acknowledges that any agreements, liens, charges or encumbrances
created in violation of the provisions of this Paragraph 33, to
the extent permitted by law, shall be void and of no force or

effect,
Applicable Law

34, This Mortgage, the Note and all other instruments
evidencing and securing the loan secured hereby shall be
construed. interpreted and government by the laws of the State
of Illinois, provided, however, that in the event all or any
portion or rortions of the premises are not located in said
state, theniaid in such event the enforcement hereof against the
premises, or porktion or portions thereof, located outside of
such state, and temedies therefor, shall be governed by the laws
of the jurisdictizan in which the premises or such portions are
located,

Financial Statements

35, Mortgagor shall causy to be delivered to Mortgagee,
within ninety (90) days after tlie\close of each calendar year
ending during the term of this Mortgage, annual operating
statements of the premises, annual“financial statements of
Mortgagor's beneficiary, the Guarantois and any co-maker of the
Note on a form approved by Mortgagee secting forth the
information therein as of the immediately preceding calendar
year, containing income and expense statements and a balance
sheet, prepared and reviewed by a certifiea public accounting
firm acceptable to Mortgagee in accordance witb- oenerally
accepted accounting principles consistently appiied, and
certified to be true, complete and correct by the person or
entity to which they apply and in such detail as Morhgagee may
reasonably require. Notwithstanding the foregoing, inityagee
acknowledges and agrees that the federal and state incore tay
returns of the Guarantors shall satisfy their obligations
pursuant to the preceding sentence, At any time and from Cine
to time within ten (10) days after written request therefor has
been made, Mortgagor shall cause Mortgagee to be furnished with
a copy of the most recent unaudited interim statement of the
earnings and operating expenses of the premises,

Statement of Indebtedness

36, Mortgagor, within seven (7) days after being so
requested by Mortgagee, shall furnish a duly acknowledged
written statement setting forth the amount of the debt secured
by this Mortgage, the date to which interest has been paid and
stating either that no offsets or defenses exist against the

-22-
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Mortgage debt or, if such offsets or defenses are alleged to
exist, the nature thereof,

Further Instruments

37. Upon request of Mortgagee, Mortgagor will execute,
acknowledge and deliver all such additional instruments and
further assurances of title and will do or cause to be done all
such further acts and things as may reasonably be necessary
fully to effectuate the intent of this Mortgage and of the other
Loan Documents,

Pollutiog

38, /&) Mortgagor represents and warrants that (i)
Mortgagor n2e not used Hazardous Materials (as defined
hereinafter) on, from or affecting the premises in any manner
which violates ifzderal, State of Illinois or local laws,
ordinances, rules, regulations, or policies governing the use,
storage, treatmen., transportation, manufacture, refinement,
handling, productior nur-disposal of Hazardous Materials, and
that, to the best of Mortgagor's knowledge, no prior owner of
the premises or any tenant, subtenant, occupant, prior tenant,
prior subtenant or prior Oclupant has used Hazardous Materials
on, from or affecting the premises in any manner which violates
federal, state or local laws, ordinances, rules, regulations or
policies governing the use, storags, treatment, transportation,
manufacture, refinement, handling,/ production or disposal of
Hazardous Materials; (ii) Mortgagor ‘has never received any
notice of any violations of federal, state or local laws,
prdinances, rules, regulations or policiszs governing the use,
storage, treatment, transportation, maputfacture, rtefinement,
handling, production or disposal of Hazardbus Materials and, to
the best of Mortgagor's knowledge, there havez been no actions
commenced or threatened by any party for noncempliance, For
purposes of this Mortgage, "Hazardous Materials" includes,
without limitation, any flammable explosives, radicactive
materials, hazardous materials, hazardous wastes, hazapdous or
toxic substances or related materials defined in the
Caomprehensive Envitonmental Response, Compensation andTaability
Act of 1980, as amended (42 U,S.C, Sections 9601, et seq.j, the
Hazardous Materials Transportation Act, as amended (49 U,S.C,
Sections 1801, et seq,), the Resource Conservation and Recovery
Act, as amended (42 U,S.C, Sections 9601, et seq.}, and in the
rggul?tions adopted and publications promulgated pursuant
thereto.

(b) Mortgagor shall keep or cause the premises to be
kept free of Hazardous Materials, and, without limiting the
foregoing, Mortgagor shall not cause or permit the premises to
be used to generate, manufacture, refine, transport, treat,
store, handle, dispose of, transfer, produce, or process

Hazardous Materials excegt in compliance with all agplicable
federal, state and local laws and regulations, nor shall
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Mortgagor cause or permit, as a result of any intentional or
unintentional act or omission on the part of Mortgagor, a
release of Hazardous Materials onto the premises or onto any
other property, and shall exercise its best efforts to prevent a
tenant, subtenant or occupant from releasing Hazardous Materials
onto the premises or onto any other property.

(c} Mortgagor shall (i) conduct and complete all
investigations, studies, sampling and testing, and all remedial,
removal and other actions necessary to clean up and remove all
Hazardous Materials, on, under, from or affecting the premises
in accordance with all applicable federal, state, and local
laws, ordinances, rules, regulations and policies, to the
reasonable-satisfaction of Mortgagee, and in accordance with the
orders and /airectives of all federal, state, and local
governmental authorities, and (ii) defend, indemnify and hold
harmless Mortcacee, its employees, agents, officers and
directors, from and against any claims, demands, penalties,
fines, liabilities, settlements, damages, costs or expenses of
whatever kind or nature, known or unknown, contingent or
otherwise, arising out of, or in any way related to, (a) the
presence, disposal, relrase or threatened release of any
Hazardous Materials on, over, under, from, or affecting the
premises or the soil, water ~vegetation, buildings, personal
property, persons or animals “hereon; (b) any personal injury
(including wrongful death) or preperty damage (real or personal)
arising out of or related to such dazardous Materials; (c¢) any
lawsuit brought or threatened, sett.ement reached or government
order relating to such Hazardous Maltecials, and/or {4d) any
violation of laws, orders, requlations. requirements or demands
of government authorities, or any policizs or requirements of
Mortgagee, which are based upon or in any vay related to such
Hazardous Materials including, without limitahtion, reasonable
attorney's and consultant's fees, investigati«n and laboratory
fees, court costs, and litigation expenses.

Disbursement of Loan Proceeds for
Construction of Improvements

39, (a)} This is a construction mortgage, as said kerm is
defined in Section 9-313{1){c) of the Uniform Commercial locde,
Mortgagor further covenants and agrees that the loan secured
hereby is a construction loan and that:

{a) The improvements to be erected on the premises
shall be completed in accordance with the plans and
specifications deposited with Mortgagee,

(b) There shall no be stoppade of construction for a
period longer than thirty {30) days, except for matters beyond
the reasonable control of Mortgagor,

{c) 1In any event, sald construction shall be completed
not later than February 28, 1989.

-24-
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(d) Upon default in any of the covenants in (a), (b)
or {¢), the Mortgagee may (but need not):

(i} Declare the entire principal indebtedness and
interest thereon due and payable;

(i1} Complete the construction, alteration or
remodeling of said improvement and enter into the
necessary contracts therefrom. All moneys so expended,
whether or not the resulting indebtedness secured
hereby may exceed the face amount of the Note, shall be
so much additional indebtedness secured by this
nortgage, and any moneys expended in excess of the
wortgage note shall be payable on demand, with interest
it the post maturity rate,.

Mortgagee may c¥ercise either or both of the above~described
remedies.

{e) The construction of said improvements is and will
be in compliance with all governmental requlations and
restrictions and with 11 zoning and building laws and
ordinances of the municipality in which the premises are located
and with all building restrictions of record, and Mortgagor will
furnish satisfactory evidence of Mortgagee of such compliance.

(f} The proceeds of the loan secured hereby are to be
disbursed by Mortgagee to Mortgagoi-in accordance with the
provisions contained in one or more©f: (i) the application for
loan: and (ii) the commitment for lean. . Said application, and
commitment, or such of the same as may "ave been executed, are
hereinafter collectively referred to as "l'can Agreement,” and
are incorporated herein by express reference. All advances and
indebtedness arising and accruing under the Lcan Agreement from
time to time, whether or not the resulting incdekredness secured
hereby may exceed the face amount ¢f the Note shall be secured
hereby to the same extent as though said Loan Agreament were
fully incorporated in this mortgage, and the occutrrenci: of any
event of default under this mortgage entitling Mortgagze to all
of the rights and remedies conferred upon Mortgagee by tihe terms
of this mortgage (including those set forth in subparagrap! (@)
of this Section 39 or by law, as in the case of any other
default,

It is understood and agreed that with respect to
subsequent purchasers and mortgagees without actual notice, none
of the indebtedness for monies expended for completion of the
construction of improvements as hereinabove in this Section 39
recited, nor any advances or indebtedness arising or accruing
under the Loan Agreement, shall result in an increase of the
indebtedness secured and to be secured hereby over the face
amount of the Note.
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Brior Mortgage

40, This Mortgage is a junior mortgage. To the extent this
Mortgage requires performance by the Mortgager of a duty or
obligation which would conflict with that same duty or
obligation under a prior mortgage, it shall not be considered an
Event of Default hereunder, providing Mortgagor performs that
duty or obligatien under such prior mortgage.

This mortgage is executed by NBD Trust Company of Illinois,
not personally but as Successor Trustee as aforesaid in the
exercise of the power and authority conferred upon and vested in
it as svch trustee (and said Bank hereby warrants that it
possesses full power and authority to execute this instrument),
and it is @xpressly understood and agreed that nothing herein or
in said Note contained shall be construed as creating any
liability on Ne:tgagor or on said Bank or on any beneficiary who
is not a guaranio:., personally to pay the said Note or any
interest that may/sccrue thereon, or any indebtedness accruing
thereunder, or to pecrform any covenant either express or implied
herein contained (it hkeing understood and agreed that each of
the provisions hereof, @#xuept the warranty hereinabove contained
in this execution clause; shall constitute a condition and not a
covenant or agreement, regardless of whether the same may be
couched in language of a pruirise or covenant or agreement), all
such liability, if any, being' expressly waived by Mortgagee and
by every person now or hereafter claiming any right or security
hereunder, and that so far as Mort:cagor and its successors and
said Trustee personally are concernes, the Holders and the owner
or owners of any indebtedness accruiug hereunder shall look
solely to any one or more of: (1) the‘rremises and the rents,
issues and profits thereof for the payment-ihereof by the
enforcement of the lien hereby created, in thz manner herein and
in the Note provided; (2) assets of the Trust Pstate held under
the Trust Agreement; (3) any other security given to secure said
indebtedness; or (4) the personal liability of tne guarantor, if

any.

IN WITNESS WHEREOF, NBD Trust Company of Illinoisy fiok

personally but as Successor Trustee as aforesaid, has canrsed
these presents to be signed by its Trust Officer , and its

corporate seal to be hereunto affixed by its _Trust Officer
the day and year first above written,
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EXHIBIT A

Lot "C" and Lot "D" in Koester and Zzander's Section Line
Subdivision of the North West 1/4 of the North West 1/4 of
Section 27, Township 40 North, Range 13 East of the Third
Principal Meridian, in Cook County, Illinois.
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3/16/88

SECURED PROMISSORY NOTE

$2,250,000,00 Dated: March 15, 1988
At: Highland Park, Illinois

FOR VALUE RECEIVED, the undersigned NBD Trust Company of
Illinois, as Successor Trustee tc NBD Highland Park Bank, N.,A.,
formerly-known as First National Bank of Highland Park, not
individuaily, buk as Trustee undér Trust Agreement dated August

19, 1986, and hknown as Trust Number 4172 (sometimes referred to
as the "Borrower®), agrees and promises to pay to the order of
NBD Highland Park Bark, N.A., (hereinafter referred to as
Lender}, the principal :sum of Two Million Two Hundred Fifty
Thousand Dollars ($2,250,000.00) {or so much thereof as shall
have been disbursed by Lender flom time to time to or on behalf
of the undersigned) and interest thereon as follows:

{i) Interest only at the Prime Rate from time to time,
as announced by Bank, on the principal sum or so much
thereof as may from time be advanced to the undersigned
purstant to a Construction Loan Agreemert i"Construction
Loan Agreement") between the Borrower and Zarnk of even date
herewith, shall be due from the date (the "¢irst Advance
Date") of the first advance hereunder to the dete on which
this Note and Mortgage securing same are due, Saic interest
shall be automatically adjusted concurrently witn-aiiv. change
in Bank's prime interest rate and shall be payable
commencing on the first day of the calendar month next
following the First Advance Date and continuing on the
first day of each calendar month thereafter to and including
the date on which the note is due,

{ii) Commencing with the first day of the twelfth
month following the First Advance Date, and on the first day
of each month thereafter, a principal payment of $3,445.00
shall be paid, and the entire balance of the indebtedness,
if not sooner paid, shall be due and payable on the first
day of the sixtieth month following the First Advance Date,
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Prime Rate is neither intended nor implied to be the
lowest rate which Lender charges its customers. All payments
shall be applied first to accrued interest and then to
principal, Interest shall be computed on the basis of a 360 day
yvear and shall be charged for the actual number of days within

the period for which interest is being charged.

all/sums due under this Note and the Mortgage securing same

are payable at the principal coffice of Lender in Bighland Park,
Illineis, or a% such other place or places as Lender or other
holder hereof, may -hereafter from time to time in writing
designate.

If default be made in.the payment of any principal or
interest which continues beycad ten (10) days after written
notice, or if default be made under any Loan Document, as that
term is hereinafter defined (after the expiration of applicable
notice and grace periods), by which this Note is, or may
hereafter be secured, all the unpaid principal and all the
interest then accrued therecn, and all other sums due under the
Loan Documents, at the option of the holder of thi: Note, shall
become immediately due and payable without demand or nokize, If
any principal or interest is not paid when due, interest shzall
be due and payable on the whole of the unpaid balance of the
aforesaid principal sum at a rate equal to two percent (2%)
greater than the rate which would otherwise accrue hereunder for
the duration of such default{without regard to any maximum

interest rate limitation}), provided that in no event shall

2.2H0CTSS
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interest be due or payable in excess of the maximum interest
permitted by law., The undersigned and any endorsers or
guarantors of this Note, for themselves, their heirs, legal
representatives, successors and assigns, respectively, severally
waive presentment for payment, demand, protest, notice of

dishonor and diligence in collection, and waive any right to be

released by reascn of any extension of time or change in terms

of paymernt-or any change, alteration or release of any security
given for the payment hereof, and jointly and severally agree to
pay such attorney's fees in reasonable amount if, after default
hereunder or under ary<instrument securing this Note, an
attorney is retained by the holder of this Note to secure
collection hereof.

In the event any payment 'of interest or principal due
hereunder or any escrow fund paymert-or deposit for taxes due
under the Mortgage (as hereinafter defired) is not made within
fifteen (15) days after the date when any such payment is due in
accordance with the terms hereof or thereof, then, in addition
to the payment of the amount so due, the undersigned shall pay
to Lender a "late charge” of five cents (5¢) for each-varle
dollar so overdue tc defray part of the cost of collection and
handling such late charge. The undersigned agrees that the
damages to be sustained by the holder hereof for the detriment
caused by any late payment is extremely difficult and
impractical to ascertain, and that the amount of five cents (5¢)
for each one dollar due is a reasonable estimate of such

damages, does not constitute interest, and is not a pepalty,

-3—
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This Note is issued pursuant to a letter of commitment dated

February 2, 1988 between Lender and the undersigned (the
"Commitment Letter"), the terms of which are incorporated herein
by reference, where not inconsistent with the terms of this Note
or the Léan Documents. This Note and any and all other
liabilities and obligations and indebtedness of the undersigned
to Lender, whether such liabilities, cobligaticn or indebtedness
are now zgisting or hereafter créated, direct or indirect,
absolute ol znntingent, joint or several, due or to become due,
howsoever created, arising or evidenced, and howsoever acguired
by Lender, are securcd; inter alia, by the Assignment of
Beneficial Interest uncer TLand Trust of even date herewith made
by the beneficiary of the L2od Trust to Lender, the Security
Agreement of even date herewith mude by the Land Trust and the
beneficiary of the Land Trust to Lender, the Assignment of Rents
and Leases of even date herewith made ©' the Land Trust
{covering the property secured by the Morlgave and other
property}) to Lender, the Guaranty executed by Tarry M,
Klairmont, and the Mortgage (the "Mortgage") of even date
herewith made by the Land Trust to Lender creating a-f¥:ct
mortgage lien on certain real property {(the "Premises"™) lieaally
described in Exhibit A attached to the Mortgage (the security
documents and any other document or instrument securing this
Note or delivered to induce Lender to disburse the proceeds
evidenced hereby are hereinafter collectively referred to as the

®Loan Documents"™)., Reference is hereby made to the Loan

LeFOETSS
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Documents (which are incorporated herein by reference as fully
and with the same effect as if set forth herein) for a legal
description of the Premises, a statement of the covenants and
agreements contained therein, a statement of the rights,
remedies, and security afforded thereby, and all matters therein
contained.

Lender shall in no event be construed for any purpose to be
a partner, Soint venturer, agent or associate of the undersigned
or of any lessaz, operator, concessionaire or licensee of the
undersigned in thz conduct of their respective businesses,

This Note is executed by NBD Trust Company of Illinois, as
Successor Trustee as afcoresaid, in the exercise of the power and
authority conferred upon ana-vested in it as such Trustee, and
is payable only out of the proporty specifically described in
said Mortgage securing the payment teg¢sof, by the enforcement of
the provisions contained in said Mortgaje, No personal
liability shall be asserted or be enforceaule against the
promisor or any person interested beneficially <¢r otherwise in
said property specifically described in said Mortgagz given to
secure the payment herecf, or in the property or funds it any
time subject to said trust agreement, because or in respect. of
this Note or the making, issue or transfer thereof, all such
liability, if any, being expressly waived by each taker ang
holder hereof, but nothing herein contained shall modify or

discharge the personal liability expressly assumed by the

guarantor hereof, if any, and each original and successive
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helder of this Note accepts the same upon the express condition

that no duty shall rest upon the undersigned to sequester the

rents, issues and profits arising from the property described in

said Mortgage, or the proceeds arising from the sale or other

disposition thereof, but that in case of default in the payment
of this Note or of any installment hereof, the sole remedy of
the holdsr hereof shall be by foreclosure of the Mortgage given
to secure hhe indebtedness evidenced by this Note in accordance
with the termecand provisions in said Mortgage set forth or by
action to enforcs the general liability of the guarantor, if
any, of the payment huzeof, or both,
NBD TRUST COMPANY OF ILLINOIS, AS
SUCCESSOR TRUSTEE TO NBD HIGHLAND
PARK BANK, N,A,, FORMERLY KNOWN AS
FI357 NATIONAL BANK OF HIGHLAND
PAKR, AS TRUSTEE UNDER TRUST

AGREEMZNT DATED AUGUST 19, 1986,
KNOWN AS TRUST NO., 4172

sye (o) ol elertom

Trust ngicer
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