0-20 S67 D/

UNOFF|CIAL COPY,

1889F

SECOND AMENDED AND RESTATED

REAL ESTATE MORTGAGE ‘9725
AND e

SECURITY AGREEMENT -
THIS INSTRUMENT (hereinafter called the "Mortgage") made
this 1llth day of April, 1988, by and among MORTON HOTEL
PARTNERS, an Illinois 1limited partnership, having offices
located at 218 North Jefferson Street, Chicago, Illinois 60606
(hereinafter called “Mortgagor"), and THE INDIANA NATIONAL
BANY, . a national banking association having its main banking
office ~at One Indiana Square, Indianapclis, Indiana 46266
{(hereinafter called "Indiana"), for itself and as agent for its
particigant,. LaSalle National Bank, a national banking
association-reving its main banking office at 135 South LaSalle
Street, Chicagn, Illinois 60690 ("LaSalle”), and LASALLE, for

itself and &5 agent for Indiana (Indiana and LaSalle are
hereinafter collectively referred as “"Mortgagees");

WITNESSETH:

FOR GOOD AND  VALUAELE  CONSIDERATION, including the
indebtedness herein recited, the receipt of which 1is hereby
acknowledged, Mortgagor heceby moertgages and warrants to
Mortgagees, their successors—pad assigns, and grants it and
them a security interest in-and lien upon, the following
property, to-wit:

The parcel of real estate loceted in Cook County,
Illinoisg, which 1is described on [Exhibit A attached
hereto and incorporated herein by reference as though
set forth hevein in Full ("Properby”), and

The personal property described on Exhibit (P aktached

hereto and 1nc01pozntcd herecin by reference as—though

set forth herein in full;

TOGETHER WITH, all rcents, issues, profits, <osyalties,
income and other  benefilts derived [rom Lhe Froperty

(collectively Lhe "rents"), subject to the right, power, and
authority hereinafter ¢iven to Mortgagor ta collect and apply
such rents;

TOGETHER WITH, all leasehold estate, right, title and
interest of Mortgagor in and to all leases or subleases
covering the Properlty or any portion thereof now or herealter
existing or entered into, and all right, title and interest of
Mortgagor thereunder, including, without limitation, all cash
or security deposits, advance rentals, and deposits or payments
of similar nature.
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TOGETHER WITH, all right, title and interest of Mortgaqor
in and to all opticons to purchase or lease the Properky or any
portion thereof or interest therein, and any greater estate in
the Property owned or hereafter acquired;

TOGETHER WITH, all interests, estate or other claims, both
in law and in equity, which Mortgagor now has or may hereafter

acquire in the Property;

TOGETHER WITH, all easements, rights-of-way and rights used
in connection therewith or as a means of access thereto, and
all tenements, hereditaments and appurtenances thereof and
therete, and all water rights and shares of stock evidencing

the sunme:

TOGETHLZR.  WITH, all rights, title and interests of
Mortgagor; -naw owned or hereafter acquired, in and to any land
lying within-rthe right-of-way of any street, open or proposed,
adjoining the 7roperty, and any and all sidewalks, alleys and
strips and gores or land adjacent to or used in connection with
the Property;

TOGETHER WITH, any and all buildings and improvements now
or hereafter erected thereon, including, but not limited to,
the fixtures, attachments, arpliances, equipment, machinery and
other articles attached to “caid buildings and improvements (the
“Improvements”);

TOGETHER WITH, all right, title and interest of Mortgagor
in and to all tangible personal, property (the "Personal
Property”} owned by Mortgagor and now pr alb any time heresfter
located on or at the Property or usedin_connection therewith,
including, but not limited to: all gocds,. machinery, tools,
insurance proceeds, equipment (inctuding .iire sprinklers and
alarm systems, office alr conditioning, heabtirgy. refrigerating,
electronic monitoring, entertainment, recreaticral, window or
structural cleaning rigs, maintenance, exclusiontwof vermin or
ingsects, removal of dust, refuse or garbage and-all other
equipient.  of every kind), lobby and all other  iddoor and
outdoor furniture (including tables, chairs, plantedg, ~desks,
sofas, shelves, lockers and cabinets), wall beds, wall snafes,
Curnishings, appliances (including ice boxes, refrigereborns,
fans, heatwrs, stores, valer heators and incinerators},
inventory, rugs, carpets and other fluar coverings, draperies
and drapery rods and brackets, awnings, window shades, venetian
blinds, curtains, lamps, chandeliers and olhet lighting
fixtures and office maintenance and other supplies; and

TOCETHER WITH, ail the estate, interest, right, title,
other c¢laim or demand, including claims or demands with respect
to the proceeds of insurance in effect with respsct thereto,
which Mortgagor now has or may hereafter acquire in the
Property, and any and all awards made for the taking of eminent
domain, or by any proceedings or purchase in lieu thereof, of
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: the whole or any part of the Mortgaged Property, including,
without limitation, any awards resulting from a change of grade
of streets and awards for severance damages,

The properly and interest heteby mortyaged to Mortgagor may
hereafter be referred to as the "Mortgaged Froperty”.

The Mortgagor covenants that it is lawfully seilzed of the
Mortgaged Property in fee simple to the Property subject to and
together with the easements described in Exhiblt A attached
hereto; that it has a good right to mortgage the same; that the
Mortgaged Property is Eree from all liens and encumbrances
except - .as to those matters described in Exhibit C (the
“permitinrd Encumbrances"):; and that the Mortgagor will warrant
and defeid the title to the Mortgaged Property against all
claims mads thereaon,

FOR THE PURPOSE OF SECURING:

a. Payment o indebtedness in the total principal amount
of Ten Million ©Tignt Hundred Thousand and No/l00 Dollars
($10,800,000.00) with ‘interest thereon, evidenced by that
certain Second Amenoed - and Restated Mortgage Note in  the
original principal amount <f Ten Million Eight Hundred Thousand
and No/100 Dollars ($10,¢40,000.00) (the "Note"), having a
maturity date of November ' 204 1988, subject to Mortgagor's
right to extend the maturity ‘date to May 20, 1989, executed by
Mortgagor, which has been delive:sd to and 1is payable to the
order of Indiana and which by tlis. reference is hereby made a
part hereof, and any and all modifications, extensions and
renewals thereof;

b, Payment of indebtedness in the . toial principal amount
of One Million Six Hundred Thirty-Three) Thousand Dollars
($1,633,000) with interest thereon, evidenced by that certain
Bridge Note in the original principal amount of One Million Six
Hundred Thivty-Three Thousand Dollars ($1.633,000) (the “"Bridge
Note") dated May 20, 1986 and having a matunity date of
April 15, 1989, vzecuted by Mortgagor, delivered toans payable
to the ordur ol LaSalle and which by this reference is hereby
made a pavt hereof, and any and all modifications, ertensions
and renewals Lhereofl;

C. Performance of all obligalions of Mortgagor under that
certain Second  Amended and Restated Construction Lnan
agreement, of even date herewith (the "Loan Agreement”)} by and
between Mortgagor and Indiana relating to construction of
improvements on the Property or otherwise related to the use of
the loan proceeds evidenced by the Note, and each agreemenl tf
Morkgagor incorporated by reference therein or heiein, or
contained therein or herein;

6YE6LISS

d. performance of all obligations of Mortgagor under that
certain Bridge Loan Agreement, dated May 20, 1986, as amended
by a certain Bridge Loan Modification Agreement datedas of April 9,
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1987 and as further amended by a certain Bridge Loan Second
Modification Agreement date on even date herewith, ("Bridge
Loan Agreement”) by and between Mortgagor and LaSalle relating
to a three year term leoan used Lo fund Mortgagor's equity in
the Property or otherwise related to the use of loan proceeds
evidenced by the Bridge Note, and each agreement of Mortgagor
incorporated by reference therein or herein, or contained
therein or herein;

e. Payment of all sums advanced by Morkgagees Lo prolLect
the Mortgaged Property, with interest thereon at the Default
Rate provided in the Note;

E. Performance of all obligations of any gquarantor of any
of the ¢pligations of Mortgagor contained in this Mortgage, the
Note, the Loan Agreement, the Bridge Note, the Bridge Loan
Agreement, o« any other instrument given to evidence or further
secure the pavament and performance of any obligation secured
hereby:

g. Payment orf - all other sums, with interest thereon,
which may hereafler Yeloaned (o Morbgagor, or jLs SUCCES30CS
or assigns, by Mortgagess, when evidenced hy a promissory note
or notes reciting that whey are secured by this Murtgage;

h. Performance of Moitgagor's obligations and agreements
contained in Mortgagor's loar. application and Mortgagees' loan
commitment, and any such application and commitment between
Mortgagor and any assignee ol Morntgagees, which loan is secured
hereby, and any medification ocr amencmant thereof;

This Mortgage, the MNote, the Loan~dgreement, the Bridge
Note, the Bridge Loan Agreement, the Assignment of Rents and
Leases, any gquaranty thereof and any othevr instrument given to
evidence or further secure the payment and_ petformance of any
obligation secured herehy miay hereafter he reterred Lo as Lhe
"Loan Instruments.”

MORTGAGOR HEREBY COVENANTS AND AGRELS AS FOLLOKS:
ARTICLE T
COVENANTS AND AGREEMENTS OF MORTGAGUR
Mortgagor hereby covenants and agrees:
1.01 Payment of Secured Obligations. To pay when due the
principal of, and the interest on, the indebtedness evidenced
by the Note, the Bridge Note, charges, fees and all other sums

as provided in the Loan Instruments, and the principal of, and
interest on, any future advances secured by this Mortgage,
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1.02 Maintenance, Repair, Alterations. Subject to
Mortgagees‘ understanding that the Property is 100 years old or
close thereto in age and construction of Improvements requires
rehabilitation of existing structures, to keep the Mortgaged
Property in good condition and repair; not to remove, except as
herein provided, demolish or substantially alter (except such
alterations as may Dbe required by laws, ordinances ot
requlations) any of the Improvements without the prior written
consent of the Mortgagees; to complete promptly and in good and
workmanlike manner any building or other improvement which may
be constructed on the Property and promptly restore in like
manner any Improvement which may be damaged or destroyed
thereca;, and to pay when due, all claims for labor performed
and materials furnished therefor, to comply with all laws,
ordinances), regulations, covenants, conditions and restrictions
now or hereafter affecting the Mortgaged FProperty or any part
thereof or ‘teéquiring any alterations or improvements; not to
commit or permit any waste or deterioration of the Mortgaged
Property, to %eep and maintain abutting grounds, sidewalks,
roads, parking angd- landscape areas in good and neat order and
repair; to comply-with the provisions of any lease, if this
Mortgage is on a leasenold; not to commit, suffer or permit any
act to be done in or wpan bthe Mortgaged Property in violation
of any law, ordinance or-cegulation,

1.03 Reqguired Insurance. Mortgagor agrees, at Mortgagor's
sole cost and expense, to (keep the buildings, structures,
improvements and Personal Propeity included in the Mortgaged
Property insured at all times (chroughout the term of this
Mortgage (including any period or ‘periods of time during which
any such buildings, structures, innrovements or Personal
Broperty are in the course of remodelipg. or construction) and
to furnish the following Lo Mortgagees:

A. Duting the course of any construclion or repair of
tmprovements on the Mortgaged Property, bu lder's conmpleted
valtte risk insurance against "all risks of physical loss",
including collapse and transil coverage, during censtruction of
guch I[mprovements, with deductibles not to exceee-5i03,000, in
non-reporting form, covering the tolal value of wurk’ nerformed
and equipment, supplies and materials furnished.

B. After completion of initial construction of each
Improvement, policies of insurance against loss or damage by
fire, lightning, windstorm, explosion, riot, riot attending a
strike, civil commotion, damage from alrcraft and vehicles, and
smoke damage and loss or damage from such hazards as are
presently included in so-called “extended coverage” and against
vandalism and malicious mischief and against such other
insurable hazards, including but not limited to flood, as,
under good insurance practices, from time to time are insured
against for improvements having similar functions and uses 1in
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the area where the Mortgaged Property is located. The amount
of such insurance shall be not less than the greater of (1)
100% of the "Full Replacement Cost" of such buildings,
structures, improvements and Fixtures without deduction for
depreciation; (2) an amount sufficient to prevent Mortgagees
and/or Mortgagor from becoming a co-insurer within the terms of
the applicable policies:; or (3) the original principal amount
of this Mortgage. “Full Replacement Cost," as used herein,
means the cost of replacing all such buildings, structures,
improvements and Fixtures, exclusive of the cost of
excavations, foundations and footings below the lowest basement
floor, Such Full Replacement Cost shall be determined from
time to time (but not more frequently than once in any 24
calendar months) at the request of Mortgagees by an insurer or
by an gprraiser, engineer, architect or contractor designated
by Mortgagsr and approved in writing by Mortgagees and paid by
Mortgagor< %o omission on the part of Mortgagees to request
any such deteimination shall relieve Mortgagor of any of its
obligations undGer this Article 3. Each policy shall contain a
“Replacement Cust Fndorsement.”

C. 1f required ~by Mortgagees, policies of insurance
against loss or damade  to the major compeonents of the air
conditioning and/or bheuting system, f£ly-wheels, steam pipes,
steam turbines, steam enaines, steam boilers, other pressure
vessels, high pressure piping and machinery, if any, such as
are installed in the bwildings 'and improvements for an amount
not less than their replacement/cost. Such policies shall also
insure against physical damage’ to the Mortgaged Property
ariging out of an accident covered Llhzreunder.

b Policies of comprehensive general liability insurance
on an occurrence basis against clains {Lor bodily injury,

itncluding personal injury or death occuizing upon or in the

Mortgaged Property or the elevators therein and on or in the
streets adjoining the Mortgaged Property to afford protection
to the timit of not less than $4,000,000 in thecevent of hodily
injury, personal injury, or death of any number A1) persons or
of damage Lo property arising oul of one occurrences SHortgagor
and Morlgagees shall be named insureds under such podicies, as
their interests may appear.

E. If Lhe Improvements or any part thereof are situate in
an area designated by the Federal Emergency Management Agency
(or any successor thereto) as an area of special flood hazard
for purposes of the National Flcod Insurance Program, Ssuch
policies of flood insurance as Mortgagees shall request, so as
to enable Mortgagees to be in compliance with all regulatory
requirements with respect to flood insurance coverage for the
Mortgaged Property from time to time applicable to Mortgagees.

F. Business interruption insurance and/or loss of "rental

value" insurance for a period of 12 months in such amounts as
are satisfactory to Morltgagees.

-6-
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G. Such other insurance on the Mortgaged Froperty or any
replacements or substitutions therefor, or additions thereto,
and in such amounts as may from time to time be reagonably
required by Mortgagees against other insurable hazards ox
casualties which at the time are commonly insured against in
the case of premiscs similacly situated due regard being glven
to the height and type of buildings and improvements, their
construction, location, use and occupancy.

H. At Borrower's option, any insurance required herecunder
may contain deductibles of up to $10,000 or less.

1.04 Delivery of Policies, Payment of Premiums. That all
policirs of insurance shall Dbe issued by companies and 1in
amounts. /in each company satisfactory to Mortgagees, All
policies ¢’ insurance shall have attached thereto a lender’s
loss payable .endorsement for the benefit of Mortgagees in form
satisfactory’ to Mortgagees. Mortgagor shall furnish Mortgagees
with an origin2i policy of all policies of required insurance.
1f Mortgagees consent to Mortgagor providing any of the
required insurancs through blanket policies «carried Dy
Mortgagor and covering ! more than one location, then Mortgagor
shall furnish Mortgagees with a certificate of Insurance for
each such policy setting, forth the coverage, the limits of
liability, the name of Ctis carrier, the policy number, and the
expiration date. At least ~thirty (30) days prior to the
expiration of each such ‘nolicy, Mortgagor shall furnish
Mortgagees with evidence satisiactory to Mertgagees of the
payment of premium and the 1eiGsdaance of a policy continuing
insurance in force as required v <this Mortgage. All such
policies shall contain & provision ‘that such policies will not
be cancelled, amended, altered, changed ur modified, nor shall
any coverage therein be reduced, deleted; amended, modified,
changed or cancelled by either the party ‘named as the insured,
or the insurance company issuing the policy without at least
thirty (30) days prior written notice to Mortoagees. in the
event Mortgagor fails Lo provide, maintain, keep in furce oo
deliver and furnish to Mortgayees the policies ol lnsurance
required by this Section, Mortgagees may procute such Ansurance
or single-interest insurance for such risks COVET iy
Mortgagees' interesl, and Mortgagor will pay all premiumns
thereon promptly upon demand by Mortgagees, and until® such
payment is made by Mortgagor the amount of all such premiums
together with interest thereon at the itate provided in the
Note, shall be secured by this Mortgage. If nc allocation for
insurance remains in the category for insurance premiums on the
Cost Certificate delivered to Indiana under the Loan Agreement,
at the request of Mortgagees, Mortgagor shall deposit with
Mortgagees in monthly installments, ¢n  amount equal Lo
one~twelfth (1/12) of Lhe estimated aggregate annual insurance
premiums  on all policies of insurance reguired by this
Mortgage. Mortgagor further agrees, upon Mortgagees' request,
to cause all bills, statements or other documents relating to
the foregoing insurance premiums Lo be sent or mailed directly

-7-
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to Mortgagees. Upon receipt of such bills, statements or other
documents, and providing Mortgagor has deposited sufficient
funds with Mortgagees pursuant to this Section 1.04, Mortgagees
shall pay such amounts as may be due thereunder out of the
funds so deposited with Mortgagees. If at any time and for any
reason Lthe funds deposited with Mortgagees are or will be
insufficient to pay such amounts as may then or subsequently be
due, Mortgagees shall notify Mortgager and Mortgagor shall
immediately deposit an amount equal to such deficiency with
Mortgagees. Notwithstanding the foregoing, nothing contained
herein shall cause Mortgagees to be deemed a trustee of said
funds or to be obligated to pay any amounts in excess of the
amourc. of funds deposited with Mortgagees pursuant to this
Section 1.04. Mortgagees may commingle said reserve with their
own FunGs and Mortgagor shall be entitled to no interest

thereon.

All notices, policies, and payments required to be
delivered to® lMertgagees pursuant to this paragraph shall be
delivered Lo Ipdiana until the payment 1in full of all
principal, interest, and other fees due under the Note, and,
thereafter to LaSalle,

1.05 Insurance Prooeeds. That after the happening of any
casualty to the Morlgaued Property oc any part thereof,
Mortgagor shall give prompt  writkten notice thereof to
Mortgagees.

a. In the event of any damage or destruction of ¢the
Improvements, Mortgagees shall Jarply all or part of the
insurance proceeds to the restoratden of the Improvements, and
the balance thereof, if any is remainipg. shall be paid to the
Mortgagor Lo the extent thalk it 1s eptitled to the same;
provided, however, in the event that: (1) such restoration
cannot reasonably be expected to be compleberdd on or before the
Completion Date, as defined in the Loan ‘#greement; (11) an
Event of Uefault or a Conditional Default exists under the
terms of the Loan Agreement; or (iiil) the proceeds of such
insurance are inadequate Lo complete the restorztion of the
Improvements and the Mortgayor fails to deposit with/Mortgagqees
sufficient additional ftunds, in cash or cash eguivalents
(acceptable to Mortgagees), to complete such restoraktionvof the
Improvements, such proceeds may be applied by Mortgagees to
reduce the outstanding indebtedness evidenced by Lhe Note and
the Bridge WNote, in such order of application as provided
hereunder;

b. In the event of such loss or damage, all proceeds of
insurance shall be payable to Mortgagees, and Mortgagor hereby
authorizes and directs any affected insurance company to make
payment of such proceeds directly to Mortgagees, AL any tine
that the amount of the insurance proceeds initially offered in
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settlement by the affected insurance company exceeds the
aggregate amount outstanding under the Note and Bridge Note,
Mortgagor may settle, adjust or compromise any claims for loans
or destruction under any policy or policies of insurance
provided that such settlement, adjustment or compromise 1s
finally determined and payment by the insurer is made within
sixty (60) days after Lthe occurrence of such loss or damage,
and provided further, that the insurance proceeds are applied
to pay in full all amounts outstanding under the Note and
Bridge Note. Under all other circumstances, Mortgagees are
hereby authorized and empowered by Mortgagor, after
consultation with Mortgagor, to settle, adjust or compromise
any claims for loss, damage or destruction under any policy or
policies of insurance;

c. NMothing herein contained shall be deemed to excuse
Mortgagor” £com repairing or maintaining the Mortgaged Property
as provided ir~Section 1.02 hereof or restoring all damage or
destruction to tne Mortgaged Propercty, regardless of whether or
not there are insurance proceeds available or whether any such
proceeds are sufficdent in awount, and the application or
release by Mortgagees of any insurance proceeds shall not cure
or waive any default ‘orf notice of default under this Mortgage
or invalidate any act ddns pursuant to such notice.

1.06 Assignment of policies Upon Foreclosure. In the
event of foreclosure of this Mortgage or other Lransfer of
title or assignment of Lihe Mortgaged Property in
extinguishment, in whole or 1n .part, of the debt secured
hereby, all right, title and interest of Mortgagor in and to
all policies of insurance reguired 'hy this Section shall inure
to the benefit of and pass to the-sSuceassor in interest to
Mortgagor or the purchaser or grantee of(the Mortgaged Property.

1.07 Indemnification; Subrogation; Waive:r of Offset.

. If Mortgagees are wmade a party cdefendant to any
litigation concerning this #Hortgage or the Mortgaged Property
or any patrt thereol or inbterest therein, or Uhweococcupancy
thergof by Mortqgagor, then Mortgagor shall indemnify, gefend
and hold Mortgagees harmless (rom all liability "by reison of
said litigation, including reasonable attorneys' [ea: and
expenses incurred by Mortgagees in any such litigation, whether
or nok any such litigation 1is prosecuted to judgment, Lt
Mortgagees commence an action against Mortgagor to enforce any
of the terms hereof or because of the breach by Mortgagor of
any of the terms hereof, or [or the recovery of any sum secured
hereby, Mortgagor shall pay to Mortgagees reasonable attorneys'
fees and expenses, and the right to such attorneys’ fees and
expenses shall be deemed to have accrued on the commencement of
such action, and shall Dbe enforceable whether or not such
action is prosecuted to judgment. If Mortgagor breaches any
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term of this Mortgage, Mortgagees may employ an attorney or
attorneys to piotect their rights hereunder, and in the event
of such employment following any breach by Mortgagor, Mortgagor
shall pay Mortgagees reasonable attorneys' fees and expenses
incurred by Mortgagees, whether or not an ackion is actually
commenced against Mortgagor by reason of breach;

b. Mortgagor waives any and all right to claim or recover
against Mortgagees, their officers, employees, agents and
representatives, for loss of or damage to Mortgagor, the
Mortgaged Property., Mortgagor's property or the property of
others under Mortgagor's control from any cause insured against
or reguired to be insured against by the provisions of this
Mortgao=;

c. All sums payable by Mortgagor hereunder shall be paid
without notlce, demand, counterclaim, setoff, deduction or
defense and without abatement, suspension, deferment,
diminution or szduction, and the obligations and liabilities of
Mortgagor hereundey shall in no way be released, discharged ot
otherwise affected’ (except as expressly provided herein) by
reason of: (i) anv damiage to or destruction of or any
condemnation or simirar-taking of the Mortgaged Property or any
part thereof; (11) a0y, testriction or prevention of or
interference with any use of the Mortgaged Property or any part
thereof; (iii) any title dafect or encumbrance or any eviction
frem the Property or the Ineprovements or any part therecf by
title paramnunt or otherwise; ((iv) any bankruptcy, insclvency,
reorganization, composition, adjustment, dissolution,
liguidation or other like proceedingrelating to Moctgagor, or
any action taken with respect to this Mortgage by any trustee
or receiver of Mortgagor, or by anys courl, in any such
proceeding; (v) any claim which Mortgaged has or might have
against Mortgagees; (vi) any default or failure on the part of
Mortyagees to perform or comply with any ot the terms hereof or
of any other agreement with MHortgagor; or. (vii) any other
occurrence whatsoever, whether similar or dissimilar to the
foregoing; whether or not HMocrtgagor shall have  notice or
knowledge of any of the foregoing. Except a3 axpressly
provided herein, Mortgagor walves all rights now ov ereafber
conferred by statute or otherwise to any abatement, suspaznsion,
deferment., diminution or reduction of any sum secured _ lereby
and pavable by Mortgagor.

1.08 Taxes and Impositions.

a. Mortgagor agrees to pay, at least ten (10} days prior
to delinquency, all real property taxes and assessments,
general and special, and all olther taxes and assessments of any
kind or nature whatsoever, including without 1limitation,
nongovernmental levys or assessments such as maintenance
charges, owner association dues or charges or fees, levys or

-10-
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charges resulting from covenants, conditions and restrictions
affecting the Mortgaged Property, which are assessed or imposed
upon the Mortgaged Property, or become due and payable, and
which create a lien upon the Mortgaged Property, or any part
thereof, or upon any Personal Property, eguipment or other
facility used in the operation or maintenance thereof (all of
which taxes, asgsessments and cother governmental charges of like
nature are hereinafter referred to as "Impositionsg"); provided,
however, that 1if, by law, any such Imposition is payable, o1
may at the option of the taxpayer be paid, in installments,
Mortgagor may pay the same together with any accrued interest
on the unpaid balance of such Imposition in installments as the
same hacome due and before any fine, penalty, interest or cost
may be-added thereto for the nonpayment of any such installment

and interast;

b. 1¥ -t any time after the date hereof there shall be
assessed or-imposed (i) a tax or assessment on the Mortgaged
Property in lieu of or in addition to the Impositions payable
by Mortgagor pursrant to subparagraph (a) hereof, or (ii) a
license fee, tax. 2y assessment imposed on Mortgagees and
measured by or based jwwhole or in part upon the amount of the
outstanding obligaticns  secured hereby, then all such taxes,
assessments or fees shéli be deemed Lo be included within the
term “Impositions™ as defined in subpavagraph (a) hereof, and
Mortgagor shall pay and discharge the same as herein provided
with respect to the payment ¢f Tmpositions or, at the option of
Mortgagees, all obligations secured hereby Ltogether with all
accrued interest thereon, shatl Jimmediately become due and
payable. Anything Lo the contiary. herein notwithstanding,
Mortgagor shall have no obligaticn/ to pay any franchigse,
estate, inheritance, income, excesy proefits or similar tax
levied on Moitgagees or an Lhe obligatiohs secured hereby;

C. Subject Lo the provisions of subpapavcaph (d) of CLhis
Section 1.08, Mortgagor covenanks to furnish? 404 tgagees within
thirty (30) days affer the date upon which anyguch lmposition
is due and payvable by Moitgagor, ofticial receipts of the
appropciate taxing avthorily, or other proof satisfactory to
Mortgagees, evidencing the payments thereof;

d. Mortgagor shall have the vight before any deliagaency
occurs to contest or object Lo the amount or validity of any
such Imposition by appropriate legal proceedings, but this
shall not be deemed or construed in any way as relievinyg,
modifying or extending Mortgagor's covenant Lo pay any such
Imposition at the time and in the manner provided in this
Section 1.08, unless Mortgagor has given prior written notice
to Mortgagees of Mortgagor’'s intent to so contest or object to
an Imposition, and unless, at Mortgagees' sole option, (i)
Mortgagor shall demonstrate to Mortgagees' satisfaction that
the legal proceedings shall conclusively operate to prevent the
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sale of the Mortgaged Property, or any part thereof, to satisfy
such Imposition prior to final determination  of such
proceedings; or (ii) Mortgagor shall furnish a good and
sufficient bond or surety as requested by and satisfactory to
Mortgagees; or (iii) Mortgagor shall have provided a good and
sufficient undertaking as may be required or permitted by law
to accomplish a stay of such proceedings;

e, If no allocation for taxes remains in the category for
taxes on the Cost Certificate delivered to Indiana under the
Loan Agreement, then at the request of Mortgagees, Mortgagor
shall pay to Mortgagees, on the day monthly installments of
princizal and interest are payable under the Note, until the
Note ‘iz paid in full, an amount equal to one~twelfth (1/12) of
the anival Impositions reasonably estimated by Mortgagees Lo
pay the - installment of taxes next due on  the Mortgaged
property.” “fa such event, Mortgagor further agrees to cause all
bills, statemeits or other documents relating to Impositions to
he sent or mailed directly to Mortgagees, Upon receipt of such
bills, statements _or other documents, and providing Mortgagor
has deposited sufiicient funds with Mortgagees pursuant to this
Section 1.08, Mortgagees shall pay such amounts as may be due
thereunder out of the tunds so deposited with Mortgagees. If
at any time and for (epy ieason tGthe funds deposited with
Mortgagees are or will Ee/dnsufficient to pay such amounts as
may then or subsequently! be due, Mortgagees shall notify
Mortgagor and Mortgagor shall ' immediately deposit an amount
equal to such deficiency with lMortgagees. Notwithstanding the
foregoing, nothing contained herein shall cause Mortgagees to
be deemed a trustee of said funds of bo be obligated to pay any
amounts in excess of the amount  of funds deposited with
Mortgagees pursuant to this Section 1,08 Mortgagees shall not
be obliged to pay or allow any interegt on any sums held by

Mortgagees pending disbursement or applicztion hereunder, and

Mortgagees may impound or reserve for- d{uture payment of
Impositions such portion of such payments as fMoitgagees may in
their absolute discretion deemn proper, applying the balance on

the principal ol or interest on  Lthe obligations secured
hereby. Should Mortgagor fail to deposit with/ Hortgageed
(exclusive of that portion of said payments which lias Leen

applied by Mortgagees on the principal ol or interest’ on Lhe
indebledness secured by the Loan Instruments) sums suf ficient
to Cully pay such lmpositions at least thirty (30) days before
delinquency thecveofl, Morigageecs may, at Mortgagees’ election,
but without any obligation so to do, advance any amounts
required to make up the deficiency, which advances, 1f any,
shall be secured hercby and shall be repayable Lo Mortgagees af
herein elsewhere provided, or al Lthe option of Mortgagees Lhe
latter may, without making any advance whatever, apply any sums
held by it wupon any obligation of the Mortgayor secured
hereby. Should any default occur or exist on the part of the
Mortgagor in the payment or performance of any of Mortgagor's
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and/or any guarantor's obligations under the terms of the Loan
Instruments, Mortgagees may, al any Lime at Mortgagees' option,
apply any sums or amounts in their hands received pursuant
hereto, or as rents or income of the Mortgaged Property or
otherwisa, upon any indebtedness or obligation of Lhe Mortgagor
secured hereby in such manner and order as Mortgagees may
elect. The receipk, use ot application of any such sums paid
by Mortgagor Lo Mortgagees hereunder shall not be construed to
alfect the maturity of any indebtedness secured by this
Mortgage or any of the rights or powers of Mortgagees under the
terms of the Loan Instruments or any of the obligations of
Mortgagor and/or any guarantor under this Loan Instrument. All
notices, payments, bills, statements, other documents and
payments required under this Section 1.08 shall be delivered to
Indiana until the payment in full of all principal, interest,
and other fees due under the Lcan Agreement +and Note, and,
thereaftes. to LaSalle.

1.09 Utilicies. To pay when due all utility charges which
are incurred b, Mortgagor for the benefit of the Mortgaged
property or which jway become a charge or lien against the
Mortgaged Property” for gas, electricity, water or sewer
services furnished to 'the Mortgaged Property and all other
assessments ot charges ‘o a similar nature, whether public or
private, affecting the (Mortgaged Property or any portion
thereof, whether or not sullh taxes, assessments or charges are
liens thereon.

1.10 Actions Affecking Mo:itgaged Property. To appear in
and contest any action or proceeding purporting to affect the
security hereof or the rights or powers of Mortgagees; and to
pay all costs and expenses, including costs of evidence of
title and attorney's fees, in any such jaction or proceeding in
which Mortgagees may appear.

1.11 Actions by Mortgagees to Preserve Mortgaged
Property. That should Mortgagor fail te make'any payment or to
do any act as and in the manner provided in any _af the Loan
Instruments, HMortgagees in  their own discretion, without
obligation so to duo and withont notice to or dersnd upon
Mortgagor and wilhont releasing Mortgagor from any Ghligation,
may make or do the same in such manner and Lo such exlent s
may be deemed necessary to protect the security hereof. In
connection therewith (without limiting 1its general powers),
Mortgagees shall have and is hereby given the right, but not
the obligation, (i) to enter upon and take possession of Lthe
Mortgaged Property, (ii) to make additions, alterations,
repairs and improvements to the Mortgaged Property which it inay
consider necessary or proper to keep the Mortgaged Property in
good condilion and repair; {iii) to appear and participate iff)
any action or proceeding affecting or which may affect th@D
security hereof or the rights or powers of Mortgagees; (iv) t
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pay, purchase, contest or compromise any encumbrance, claim,
charge, lien or debt which in the judgment of it may affect or
appears to affect the security of this Mortgage or be prior or
superior hereto; amd (v) in exercising such powers, Lo pay
necessary expenses, including employment of counsel or other
necessary or desirable consultants. Mortgagor shall,
immediately upon demand therefor by Mortgagees, pay all costs
and expenses incurred by Mortgagees 1in connection with the
exercise Dby Mortgagees of the foregoing rights, including,
without limitation, costs of evidence of title, court costs,
appraisals, surveys and attorneys' fees.

ain Survival of Warranties. To fully and faithfully
satisfyand perform the obligations of Mortgagor contained in
the Mcrtaagor's loan application and Mortgagees' loan
commitment, _and any such application and commitment between
Mortgagor a&nd .any assignee of Mortgagees, and each agrecment of
Mortgagor incorporated by reference therein or herein, and any
modification _rw” amendment thereof. All representations,
warranties and covenants of Mortgagor contained therein or
incorporated by reference shall survive the funding of the loan
evidenced by the Note land khe Bridge Note and shall remain
continuing obligations,, warranties and representations of
Mortgagor during any tiwe when any potrtion of the obligations
secured by this Mortgage renain outstanding,

1.13 Eminent Domain. Tnat_ should the Mortgaged Property,
or any part thereol or interest(Fberein, be taken or damaged by
reason of any public improvement® sy condemnation proceeding, or
in any other manner ("Condemnation"), ot should Mortgagor
receive any notice o©r other infermation regarding such
proceeding, Mortgagotr shall give prompt-written notice thereof
to Mortgagees.

a. Mortgagees shall be entitled tos 411 compensation,
awards and other payments or relief therefdr. and shall be
entitled at their option to commence, appear in and prosecute
in either or bobth names any action or proceedingg. | tHortgagees
shall also be entitled to make any compromise o cattlement
after consultatbtion wikth Mortgagoer n connecktion 7vwilh  such
taking or danmaqe. All such compensation, awards, damages,
rights of action and proceeds awarded Lo Mortgagor® (the
"Proceeds”) are heéereby assigned to Mortgagees and Morbgagor
agrees to execute such further assignments of the Proceeds as
Mortgagees may require;

b, In the event any portion of the Mortgaged Property is
so taken or damaged, and provided that no Event of Default or
Conditional Default has occurred under the Loan Agreement, and
provided further, that restoration of the Mortgaged Propeirty is
reasonably prectical and can bLe effectuated prior to the
Completion Date, Mortgagees shall apply all such Proceeds,

14~

@
@
|
~J
o
o8
-
<&




UNOFFICIAL COPY




a4 )

UNOFFICIAL COPY

v

after deducting therefrom all costs and expenses (regardless of
the patticular nature thereof and whether incurred with or
without suit), including attorneys' fees, incurred by it in
connection with such Proceeds, to the restoration of the
Mortgaged Property, with the balance of such Proceeds applied
to reduce the outstanding principal and interest evidenced by
the Note and Bridge Note. Such application or release shall
not cure or waive any default or notice of default hereunder or
invalidate any act done pursuant to such notice.

c. In the event that (i) all or substantially all of the
Mortgaged Property is so taken or damaged; (ii) an Event of
pefaule. or Conditional Default has occurred under the Loan; or
(iii) ¢re Mortgaged Property cannct be restored prior to the
Completiszn Date, Mortgagees may apply such Proceeds to the
reduction wf the outstanding principal and interest evidenced
by the Note and Rridge Note in the order of application set
forth hereundaiy and, with respect to c¢(ii) and c{iii) above,
Mortgagor shall/ pay the balance of the Note and Bridge Hote
within ten (1lU) doys after such taking or damage, and with
respect to c(i) above, Mortgagor shall pay the balance of the
Note and Bridge Note within ten (10) days after Lhe application
of such Proceeds to ‘the ontstanding balances of the Note and
Bridge Note pursuanbt hessea,

1.14 Additional Security.. . That in the event Mortgagees at
any time hold additional secwiity for any of the obligations
secured hereby, it may enforce’ ithe sale thereof or otherwise
realize wupon the same, ab  1%s. option, either Dbefore or
concurrently herewith or afler a sole is made hereunder.

1.1%  Successors and Assigns. Tnat-this Mortgage applies
to, inures to the benefit of, and birnds -all parties hereto,
their heirs, legatees, devisees, adminisorators, executors,
successors and assigns,

1,16 Ingspectiont. That  Mortgagees, or their  agents,
representabivens or wockwen, are authorvized to o gnter al any
reasonable time upon or in any parl ol Lthe Mortgaged Property
for the purpose of ingpecting the same and for the purpose of
performing any of the acts they are authorized Lo perfOrm undoer
the terms of any ol Lhe Loan Instrumenls.

1.17 Liens. To pay and promptly dischatge, at Mortgagor 'd
cost and expense, ail liens except for the lien of taxes not
yet due and payable, and the lien of ULhe Junicor Mortgage
permitted by this Paragraph 1.17, encumbrances and charges upon
the Mortgaged Property, or any part thereof or interest
therein; provided that the existence of any mechanic's,
laborer's, materialman's, supplier's, or vendor's lien or right
thereto shall not constitute a violation of this Section 1if
payment is not yet due under the contract which is

=15~

6VE6LTI88




'UNOFEFICIAL COPY o

'
\
d
‘
3
,
v R 5
“
i
-
'
v
'
y
5 [
:_1_\.
" ¢
':- ' ' i 4 3




UNOFFICIAL GORY

the foundation thereof and il such contract does not postpone
payment for more Lhan fifty-five (55) days after the
performance thereof. Mortgagor shall have the right to contest
in good faith the validity of any such lien, encumbrance or
charge not permitted hereby, provided Mortgagor shall f[irst
deposit with Mortgagees a bond or other security satisfactory
to Mortgagees in such amounts as Mortgagees shall reasonably
require, and provided further, that Mortgagor shall thereafter
diligently proceed to cause such lien, encumbrance or charge to
be removed and discharged. If Mortgagor shall fail ¢to
discharge any such lien, encumbrance or charge not permitted
hereby, then, in addition to any other right or remedy of
Mortgagees, Mortgagees may, but shall not be obligated to,
discharge the same, either by paying the amount claimed to be
due, or by procuring the discharge of such lien by depositing
in courtc. A bond for the amount claimed or otherwise giving
security “fer such claim, or in such manner as is or may be
prescribed ‘by. law. Notwithstanding anything to the contrary
contained herein, Mortgagees hereby consent to (a) the
conveyance by ortgagor of a junior mortgage lien ("Junior
Mortgage") on the _Mortgaged Property 1in favor aof LaSalle
National Bank, a waticnal banking association ("LaSalle") as
security Ffor the repayment of an Investor Neote Loan in the
original principal amount of  Two  Million Six Hundred
Twenty-Five Thousand DO Inars ($2,625,000) made by LaSalle to
Morton Hotel Joint Venturs {"Joint Venture"), a Joint venture
established under the laws of the State of Illinois whose joint
venture partners are Mortgaqotw. and Morton Hotel Partners-II, an
Illincis limited partnership, “wursuant to the terms of that
certain Investor Note Loan Agreement of even date herewith; and
{b) the rcabribution of an economic interest in, bulb not Litle
to, the Mortgaged Property, to the Jolst Venture,

1.18 Mortgagees' Powers. Without wflecting the liability
of any other person liabte for the paymeni of any obligalion
herein mentioned, and without affecting the <tien ot charge of
this Mortgage upon any portion of the Properky nob then or
theretofore released as security for the fuld amount of all
unpaid obligations, Mortgagees may, from fimel to  time and
without notice (i} release any person so liable, A1) extend
the maturity or alter any of the terms of any such obliigation,
(ii1) grant other indulgences, ({iv} release or recoavey, o1
cause to be released or reconveyed at any time at Mortgagees'
option any parcel, portion or all of the Mortgaged Property,
(v take or release any other or additional security for any
obligation herein mentioned, or (vi) make compositions or othei
arrangements with debtors in relation thereto.

1.19 Tradenames. At the reguest of Mortgagees, Mortgagor

wlfh=
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shall execute a certificate in form satisfactory to Mortgagees
listing the tradenames under which Mortgagor intends to operate
the Mortgaged Property, and representing and warranting that
Mortgagor does business under no other tradenames with respect
to the Mortgaged Property. HMortgagor shall immediately notify
Mortgagees in writing of any change in sald tradenames, and
will, wupon request of Mortgagees, execute any additicnal
financing statements and other certificates revised to reflect
the change in tradename.

ARTICLE II
SECURITY AGREEMENT

2.0 Creation of Security Interest. Mortgagor hereby
grants ©% ) Mortgagees a security interest in the Personal
Property izcated on or at the Property, including without
limitation, arv and all property of similar type or Kkind
hereafter located on or at the Property for the purpose of
securing all obligations of Mortgagor contained in any of the
Loan Instruments.

2.02 Warranties. . Representations and Covenants of
Mortgagor. Mortgagor heowsby warrants, represents and covenants
as follows:

a. Except (o1 Lhe security interest granted hereby and
items of personal property luaded by Mortgagor permitted undex
the Loan Agreement and the Biridge Loan Agreement ("Leased
Property”), Mortgagor is, and as/to. portions of the Personal
Property to be acgquired alter the daZXe hereof will be, the sole
owner of the Personal Proverty, fece from any adverse lien,
security interest, encumbrance or adverse claims thercon of any
kind whatsoever, c¢xcept lovr bthe Junior/ tortgage. Mortgaqgor
will notify Mortgayees of, and will defend the Personal
Property against, all claims and demands of @ll persons at any
time claiming the same or any interest therein except for the
interest of Ladalle as wovtgagee under the Junior Banbgage;

l b, Except in the orvdinary course of Morlgdgor™s pDisiness,
' other than wilth respect to the Leased Property, Mortyagor will
nol lease, sell, convey or in any manner transfer Lhe Fevsonal
property without the prior written consent of Mortgagees;
c. The Personal FProperty is not wused or bought Loy
personal, family or household puiposes;

d. The Personal Property will be Kkept on or at  Lthe
Property and Mortgagor will nol remove the Personal Property
from the Property without the prior written consent of
Mortgagees, except such porbtions or items of Personal Propertya]
which are consumed, replaced or worn out in ordinary usage, all (D

6YvE
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of which shall be promptly replaced by Mortgagor;

e. Mortgagor maintains a place of business in the State of
Tllinois and Mortgagor will immediately notify Morbtgagees in
writing of any change in ity place ol business as set forth in
the beginning of this Mortgage;

£. At the request of Mortgagees, Mortgagor will join
Mortgagees in executing one or more financing statements and
renewals and amendments thereof pursuant to the Uniform
Commercial Code of Illirois in form satisfactory to Mortgagees,
and will pay the cost of filing the same in all public offices
wherever filing 1is deemed by Mortgagees to be necessary or
desitable;

qg. 421 covenants and obligations of Mortgagor contained
herein relating to the Mortgaged Property shall be deemed to
apply to ‘the . Personal Property whether or not expressly
referred to herein;

h. This Mortnsos constitutes a Security Agreement as that
term is used in the Uniform Commecrcial Code of Illinois.

ARTICLE IT1
REMEDY =5 UPCGN DEFAULT

3.01 Events of Default. “Any of Lthe following events shall
be deemed an event of default heveunder:

a. Defaull shall be made in the payment of any installment
of principal or interest on the Note/or HRridge Note within ten
{10} days after the same is due and payab.e, or shall fail to
pay any other sum secured hereby when due; . ¢¢

b. Mortgagor breaches any of the terms/ wpr provisions of
this Mortgage;

c. Mortgagor shall [ile a voluntary petition in/bankruptcy
or shall be adjudicalted a bankrupt or insolvent, or7snall file
any petition or answer seeking or acquiescing “1n any
reorganization, arrangement, composition, readjustnent,
liquidation, dissolution or similar relief for itself under any
present or fubure federal, state or other statute, law o1
regulation relating to bankruptey, insclvency or other reltef
For debtors; or shall seek or consent to or acquiesce in Lthe
appointment of any trustec, receiver or liquidator of Mortgagor
or of all or any part of the Mortgaged Property, or of any or
all of the royalties, revenues, rents, issues or profits
thereof, or shall make any general assignment for the benefit
of creditors, or shall admit in wribing its inability to pay
its debts generally as they become due; or
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d. A court of competent jurisdiction shall enter an order,
judgment o decree approving a petition f[iled against Mortgagor
seeking any reorganization, dissolution or similar relief under
any present or (uture federal, state or other statute, law or
regulation relating to bhankruptcy, Insolvency, or other relief
for debtors, and such order, judgment or decree shall remain
unvacated and unstayed for an aggregate of sixty (60) days
(whether or nolt consecutive) from the first date of entry
thereof; or any trustee, receiver or liquidator of Mortgager or
of all or any part of the Mortgaged Property, or of any or all
of the royalties, revenues, rents, issues or profits thereof,
shall be appointed without the consent or acquiescence of
Morteagor and such appointment shall remain unvacated and
unstayed for an aggregate of sixty (60) days (whether or not
conseculive); or

e. A “writ of execution or attachment or any similar
process shail ke issued or levied against all or any part of or
interest in che Mortgaged Property, or any judgment involving
monetary damages shall be entered against Mortgagor which shall
hecome a lien on-ile Moitgaged Property or any portion thereof
or interest therein and such executiocn, attachment or similac
process of judgment is _not released, bonded, satisfied, vacated
or stayed within sixty £508) days after its entry or levy; oc

f. Any change in the Leneficial ownership of Mortgagor not
permitted under the terms of( Lhe Loan Agreement or in Paragraph
1.17 herein; or

g. The occurrence of an Event of Default under the Loan
Agreement or Bridge Loan Agreement,

3.02 Acceleration Upon Default, Addikional Remedies. In
the event of any evenk of default, eithzroor both Mortgagees
may declare all indebtedness secured herpuy to be due and
payable and the same shall thereupon becomg cue and payable
without any presentment, demand, protest or  notice of any
kind. Thereafter, Morlgagees may:

i, Eilher in person or by agenbt, with ov withouZ biinging
any action or proceeding, enter upon and take possession of the
Mortgaged Property, or any part thereof, in thelr ownwanes,
and do any acts which it deems necessary nr desirable to
preserve  the value, mavketabilily or ventability of the
Mortgaged Property or part thereof or interest therein,
increase Lhe income therefrom or protect the security hereof
and, with or without taking possession of the Mortgaged
Property, sue for or otherwise collect the rents, issues ang
profits thereof, including those past due and unpaid, and apply
the same in accordance with the Assignment of Rents The
entering upon and taking posse551on of the Mortgaged Ptoperty,
the collection of such rents issues and profits and the
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application thereof as aforesaid, shall not cure or waive any
default or notice of default hereunder or invalidate any act
done in response to such default or pursuant to such notice of
default and notwithstanding the continuance 1in possession of
the Mortgaged FProperty or the collection, receipt and
application of rents, issues or profits, Mortgagees shall be
entitled to exercise every right provided for in any of the
Loan Instruments or by law upon occurrence of any event of
default, including the right to exercise the power of sale;

i1. Commence an action to foreclose this Mortgage, appoint
a receiver, or specifically enforce any of the covenants hereof;

Y14, Exercise any or all of the remedies available to a
secured ~party under the Illinois Uniform Commercial Code,
including, hut not limited to:

1. Eithes. personally or by means of a court appointed
receiver, take/ possession of all or any of the Personal
Property and “exclude therefrom Mortgagor and all others
claiming under Modcigagor, and thereafter hold, store, use,
operate, manage, raintain and control, make repairs,
replacements, alterations, additions and improvements to and
exercise all 1ights and_pawers of Mortgagor 1n respect Lo the
Pergsonal Property or any'ract Lhereof. 1In the evenlt Mortgagees
demand or attempt to take possession of the Personal Property
in the exercise of any (rights under any of the Loan
Instruments, Mortgagor promises rand agrees to promptly turn
over and deliver complete possession thereof to Mortgagees;

2. Without notice Lo or demand’ dpon Mortgagor, make such
payments and de such acts as Mortgageeswmay deem necessary Lo
protect their security interest in GLhe Personal Property,
including without limitation, paying, purchasing, contesting,
or compromising any encumbrance, charge or Yien which is priou
to or superior Lo the security interest granced hereunder, and
in exercising any such powers or authority to pay all expenses
incurred in connection therewith;

3. Require Mortgageor to assemble the Personal BPdopedty o
any portion thereof, at a place designated by Mortgdaees and
reasonably convenient to both parties, and promptly to “delivel
such Personal Property to  Mortgagees, or an agent or
representative designated by them. Mortgagees, and thei:
agents and representatives shall have the right to enter upon
any ov all of Mortgagor's premises and property to exercise
Mortgagees' rights hereunder;

q, Sell, lease or otherwise dispose of the Personal
Property at public sale, with o¢r without having the Personal
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Property at the place of sale, and upon such terms and in such
manner as Mortgagees nmay determine. Either of Mortgagees may
be a purchaser at any such sale;

%, Unless Lhe Personal Property 1s perishable or threatens
to decline speedily in value or 1s of a type customarily sold
on a recognized matkel, Mortgagees shall give Mortgagor at
least ten (10) days prior written notice of the time and place
of any public sale of the Personal Property or other intended
disposition thereof. Such notice may be mailed to Mortgagor at
the address set forth at the beginning of this Mortgage.

2,003 Foreclosure; Expense of Litigation. When the
indebtedness hereby secured, or any part thereof, shall become
due, ‘whether by acceleration or otherwise, tortgagees shall
have tiig ) right to foreclose the lien hereof for such
indebtedness) or part thereof. In any suit to foreclose the
lien hereof 70z enforce any other remedy of Mortgagees under
this Mortgage / 2r the Note and Bridge Note, there shall be
allowed and included as additional indebtedrness in the decree
for sale or otngry judgment or decree all expenditures and
expenses which may e, paid or incurred by or on behalf of
Mortgagees for attorneys' fees, appraiser's fees, outlays for
documentary and exXperd gvidence, stencgraphers’ charges,
publication costs, and 2osts (which may be estimated as to
items to be expended after entry of the decree) of procuring
all such abstracts of title., Litle searches and examinations,
title insnrance policies, Tolrens certificates, and simifar
data and assurances with respects to title as Mortgagees may
deem reasonably necessary either <o prosecute such suit or to
evidence to bidders al any sale which may be had pursuant Lo
such decree the true condition of tie title to or the value of
Lhe Mortgaged Property. All expendituves - and expenses of the
nature in this paragraph uentioned, and such expenses and fees
as may be incurred in Lhe protection of the wortgaged Property
and the maintenance of the lien of this Mortyége, including the
fees of any attorney employed by Mortgagees ia any litigation
or proceeding affecting Cthis Mortgage, the Nolo, Lhe Bridge
Note o1 the  Morlbygaged  Property, including “gizbate  and
bankruptey proceedings, o©r in preparalions for bthe Cemmencement
or defense of any proceeding or Lhreatened suit or proceeding,
shall be immediately due and payable by Morkgagor.  wilh
interest thereon at the post maturity rate and shall be secured
by this Mortgage.

3,04 Application of Proceeds of Foreclosure Sale. The
proceeds of any foreclosure sale of the Mortgaged Property
shall be distributed and applied in the following order of
priority: First, on account of all costs and expenses incident
to the foreclosure proceedings, including all such items as are
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mentioned in the preceding paragraph hereof; second, all other
items which under the terms hereof constitute secured
indebtedness additicnal to that evidenced by the Note and
Bridge Note, with interest thereon as herein provided; third,
all principal and interest remaining unpaid on the Note;
fourth, all principal and interest remaining unpaid on the
Bridge HNote; fitth, any overplus to Mortgagor, 1ts SuUCCESS0IS
or assigns, as thelr rights may appear.

3.05 Appointment of Receiver. Upon, or at any time after
the filing of a complaint to foreclose this Mortgage, the court
in which such complaint 13 filed may appoint a receiver of the
Mortgaged Property. Such appointment may be made either before
or arter sale without regard to the solvency or insolvency of
Mocrtgagor, at the time of application for such receiver and
without “Yegard to the then value of the Mortgaged Property or
whether thesame shall be then occupied as a homestead or not
and Mortgagees . hereunder or any Holders may be appointed as
such receiver s /Such receiver shall have power: (a) to collect
the rents, issues_and profits of the Mortgaged Property during
the pendency of swelr foreclosure suit and, in case of a sale
and a deficiency, during the full statutory period of
redemption, whether '‘there by redemption or not, as well as
during any further tiwres when Mortgagor, except for the
intervention of such recsiver, would be entitled te collect
such rents, issues and profits; (b) to exztend or nmodify any
then existing leases and to (make new leases, which extensions,
modifications and new leases may) provide for terms to oxnpire,
or for options Lo lesseecs Lo ex¥end or renew terms Lo expire,
beyond the maturity date of the indebtedness hereunder and
beyond the date of the issuance of a deed or deeds to &
purchaser or purchasers at a foscclosure sale, it being
understood and agreed that any such leases, and the options or
other such provisions to be contained therein, shall be binding
tupan Mortgagor and all persons whose interegis  in the premises
are subject to the lien hereof and wpon “ihe purchaser or
purchasers at any foreclosure sale, notwilhstanding any
redemption from sale, discharge of the mortgage indebtedness,
gsatisfaction of any foreclosure decree, or issvancs of any
certificate of sale or deed Lo any purchaser; and (¢ 411 olhes
powers which may be nuecessary or are usual in such Cases fod
Lhe protection, possession, control, managemenl, and opeialion
ol the premises during the whote of saild period.

3.06 Remedies Nobt Exclusive. Mortgagees shall be entitled
to enforce payment and performance of any indebledness or
obligations secured hereby and to exercise all rights and
powers under this Mortgage oc under any bLoan lnstrument o1
other agreement or any laws now or hereafter in force,
notwithstanding some or all of the said indebtedness and

~272-

6VYEGLIRE




UNOFICIAL COPY




UNOFFICIAL COPY,

obligations secured hereby may now or hereafter be olherwise
secured, whether by mortgage, deed of trust, pledge, lien,
assignment or otherwise. Neither the acceptance of this
Mortgage nor its enforcement whether by court action or
ptirsuant to the power of sale or other powers herein contained,
shall prejudice or in any manner affect Mortgagees' right to
realize upon or enforce any other security now or hereafter
held by Mortgagees, it being agreed that Mortgagees shall be
entitled to enforce this Mortgage and any other security now or
hereafter held by Mortgagees in such order and manner as
Mortgagees may, in their unanimous and absolute discretion,
determine. No remedy herein conferred upon or reserved to
Mortgagees is intended to be exclusive of any other remedy
herein—or by law provided or permitted, but each shall be
cumulative and shall be in addition to every other remedy given
hereundes’ 4r now or hereafter existing at law or in equity or
by statuies Every power or remedy given by any of the Loan
Instruments -r&. Mortgagees may be exercised, concurrently or
independently, from time to time and as often as may be deemed
expedient by “the_unanimous decision of the Mortgagees and
Mortgagees may Logeclier pursue inconsistent remedies.

ARTICLE 1V
MISCELLANEQUS

4.01 Governing Law, This Mbrtgage shall be governed by the
laws of the State of Illinois.”/7In the event that any provision
or clause of any of the Loan. Instruments conflicts with
applicable laws, such conflicts” »shall not affect other
provisions of such Loan Instruments/which can be given effect
without the conflicting provision, and to this end the
provisions of the Loan Instruments( are declared to be
severable. This instrument cannot ke~ waived, changed,
discharged or terminated orally, but only-by .an instrument in
writing signed by the party against whom etfcrcement of any
waiver, change, discharge or termination is sought.

4,02  Moilgngor Weiver of Rights. HMortgagor waives the
benefit of all laws now exishing ot that hereafiws may he
enacted providing for (i) any appraisement before sale'of any
portion of the Mortgaged Properly, and (il) (the benef 1Ll ol
laws that may be hereafter enacted in any way cztending Llhe
time for the enfarcement of the collection of the Hote wr
Bridgye Note or the debt evidenced thereby or creating ol
extending a peried of redemption Lrom any sale wade i
collecting said debt. To the full extent Mortgagor may do s0,
Mortgagor agrees Lhat Mortgagor will not at any time insist
upon, plead, claim or take the benefit or advantage of any law
now or hereafter in fovrce providing for any apptaisement,
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valuation, stay, extension or vedemption, and Mortagaygocr, for
Mortgagor, Mortgagor's heirs, devisees, representatives,
successors and assigns, and for any and all persons ever
claiming any interest in the lortgaged Property, to the extent
permitted by law, hereby waives and releases all rights of
redemption, valuation, appraisement, stay of execution, notice
of election to mature or declare due the whole of the secured
indebtedness and marshaling in the event of foreclosure of the
liens hereby created. If any law referred to in this Section
and now in force, of which Mortgagor, Mortgagor's heirs,
devisees, representatives, successors and assigns or other
person might take advantage despite this Section, shall
hereafter be repealed or cease to be in force, such 1aw shall
not thereafter be deemed to preclude the application of this
Sectior. - Mortgagor expressly waives and relinguishes any and
all rights-and remedies which Mortgagor may have or be able to
assert by weason of the laws of the State of TIllinois
pertaining to the rights and remedies of sureties.

4.03 Stataments by Mortgagor. Mortgagor, within ten (10)
days after Dbeing. given notice by mail, will furnish to
Mortgagees a written sbtatement stating the unpaid principal of
and interest on the llote and Bridge Note and any other amounts
secured by this Mortgiaz and stating whether any offset or
defense exists against such principal and interest.

4.04 Notices. Wheneve;] WMortgagees or Mortgagor shall
desire to give or serve any wooice, demand, request or other
communication with respect te ciils Mortgage, each such notice,
demand, requesk or other communicablnsn shall be in writing and
shall be elfective only if the saens is deliveved by personal
service or mailed by registered mail, postage prepaid, return
receipt requested, addressed to the address set forth at the

beginning of this Mortgage. Any party mey-at any time change

ity address for such notices by delivering oor wmailing to the
other parties hereto, as aforesaid, a notice civ-zuch change.

4.05 Captions. The caplions or headings al the beginning
of each Section hercof are far Lhe conpvenience of ‘he parties
and are nobk a pa:b of this Mortgage.

4,06 Invalidity of Certain Provisions. Il the Tren of
this Mortgage is invalid or unenforceable as to any part of thu
debt, or 1f the lien ig invalid or unenforceable as to any part
of the Mortgaged Froperty, the unsecured or partially secured
portion of the debt shall be completely paid prior to the
payment of the remaining and secured or partially secured
portion of the debt, and all payments made on the debt, whether
voluntary or under forecloesure or other enforcement action or
procedure, shall be considered toc have been first paid on and
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applied to the full payment of that portion of the debt which
is not secured or fully secured by the lien ¢f this Mortgage.

4.07 Subrogation. To Lhe extent that proceeds of the Note
or Bridge Note are owed to pay any outstanding lien, charge ot
prior encumbrance againskt the Mortgaged Property, such proceeds
have Dbeen or will be advanced by Mortgagees at Morktgagor's
request and Mortgagees shall be subrogated to any and all
rights and liens owed by any owner or holder of such
outstanding liens, charges and prior encumbrances, irrespective
of whether said liens, charges or encumbrances are released.

4,08 Construction  Mortgage. This  Mortgage is a
construstion mortgage and secures a loan incurred to finance
the coOpstruction of Improvements on the Property and certain
costs ifpCurred in  planning, architectural and engineering
studies, zoning and similar expenses., It is understood and
agreed that {unds to be advanced upon the Note and Bridge Note
are to be usged in the construction of such Improvements on the
Property in accordance with the Loan Agreement and Bridge Loan
Agreement, which “Lman Agreement and Bridge Loan Agreement are
incorporated herein Ly veference to the same extent as if fully
set forth herein and _-made a psrt of this Mortgage. This
Mortgage secures Lhe paviesnt of all sums and the performance of
all covenants required Ly Mortgagor by said Loan Agreement and
Bridge Loan Agreement. Upon_the payment in full by Mortgagort
of all amounts payable under Llie Note, the Loan Agreement, and
all agreements delivered by  Mortgagor pursuant thereto,
Mortgagees shall release the lien-of this Mortgage and execute
and deliver, upon request of Morizagor, all documents and
agreements necessary bto accomplish sacnh release,

4.09. Non-Recourse - to  Ehe  Manaoement  Group, Inc.
Notwithstanding that The Management Group,) Inc. had become a
general, rather than o limited partne: in Morton Hotel

Agsociates, the general partner of the #®origagor, nothing
cecntained in this Mortgage shall cause The Management Group,
Inc. to be pecsonalily liable to perform any of the obligations
imposed upon Lhe Mortgagor or Morton Hotel Associabestunder the
tecms of this Mortgage, and neither Mortgaygee shall sve for or
obtain a Judgment of liability of any kind against 'The
Management Group, Inc. under Che terms of Lthis Moibgage.

4,10 Supersgedeas. This Second Amended and Restated Real
Estate Mortgage and Security Agreement completely amends,
restates and supersedes, in 1ts entirety, that certain Amended
and Restated Real Estate Mortgage and Security Agreement, dated
April 9, 1987, execuked by and between Mortgagor and Mortgagee,
and recorded April 10, 1987 in the Office of the Recarder of
Cook County, Illinois, as Document No., 87190735,
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IN WITNESS WHEREOF, Mortgagor has executed this Mortgage as
of the day and year first above written,

MORTON HOTEL PARTNERS,
an 1llinois limited partnership

By 1ts General Partner
MORTON HOTEL ASSOCIATES,
an Illinois limited partnecship

By: &§.A INC., a Nevada corporation,
A e eral Partner

By ﬂGL~/<iZ;w>~

Richard Cohler, /Pr851dent, by
Paul H. Stepan,fattorney-in-
fact for Richard Cohler

ACKNOWLEDGEMENT

STATE OF ILLINOIS )

g

COUNTY OF COOK ) _Paul H. Stepen, attorney-in-fact for

Before me, a Notary Puiilac in and for said County and State,
personally appeared«~Richard #ahler, known to me to be the
President ol S.A., Inc,, a General Partner of Morton Hotel
Associates, Lhe General Partned_af Mortgagor, and acknowledged
Lhe execution ol Lhe forequing Secend Amended and Restated Real
Estate Mortgage and Security Agreeweot for and on behalf of
said Mortgagor.,

WITNESS uy hand and Notarial /feal this'11th d of April,
19488. ;

County of Residence: My C

ook

il IHR ;{:Ef.p IR

LILLIAN 1vg
NOTARY PyBLIg, sT;TgIEE QLESP'ER

N
MT“CUWMSB!ON EXPIRES 12/2 9%31

This instrument prepared by Richard L. Johnson, attorney-at=-law,
JOHNSON,; GRDSS, DENSBORN & WRIGHT, 1000 Market Sguare Center,
151 N. Delaware Street, Indianapolis, Indiana 46204,

,,ﬁph{l 1'3L%4:;Qfﬂ
!:f.‘:“"
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EXHIBIT A

AR4PARCEL 1:

The North half of Lot 27 (excepr that part taken for straet} in Block (24 in the
School Section Addition to Chicago in Section 16, Townahip 39 North, Rangs 14
Eagt of the Third Priacipal Meridian, in Conk County, Illinois.

PARCEL 2:

The South half of Lot 27 and all of Lot 28 and the North 10 fset of Lot 29 in
subdivision of ZJock 124 in Scheol Section Addition to Chicago in Section 1§,
Township 39 Norch, Range 14, East of the-Third Principal Meridianm, in Cook County,
Illincis.

PARCEL 3:

Lot & in Knights Subdivisior of Lots 30, 31 and 32 in Ogden's Subdivision of
Block 124 in School Section Adjition to Chicago im Section 16, Township 39 North,
Rarge 14 East of the Third Principal Meridian, in Cook County, Illinois.

PARCEL 4:

The South 30 feet of Lot 29 in Ogden's Subdivision of Block 124 aforesaid

(except parts from both tracts taken for opeping Desrborz Streer) ip Cook
Couaty, Iliinois,tes

Tax o s -1 ~ 243 -0lp
N=lo- a4ys - o

-lo~S4s - 012

Mail Tor Duana Kortzen dord-
Tohnsor , St Deashbern, Weghi—Heath
IS1 N D dawore. Shreot
Trduanagalis TN He20¢
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EXHIBIT B

00726

All property ownad by Debtor consisting of:

All Accounts, Accounts Receivable, , Contract Rights,
instruments, chattel ©paper, invoices, coantracts, claims,
leases, agreements. policy or certificates of insurance,
deposits, documents, documents of titlg whether now owned or
hersafter arising and all General Intangibles, now owned or
hereafter arising including, but not limited to, all
inventions, processes, formulae, licenses, patents, patent
rigthve, copyrights, copyright rights, trademarks, trademarzk
righte, tax refunds (federal, state or local), service marks,
cervica mark rights, trade names, trade name rights, customer
lists, - “franchises, franchise rights, drawings, designs,
marketing <cights and other like business property rights and
all applicazions to acquire such rights, for which application
may at any ‘time be made by the Debtor and the products and
proceeds of “all the foregeing and all of the rights and

remedies under dpy of the foregoing.

All Inventory ' now existing or hereafter arising as
hereafter acquired | wherever located including, without
limitation, all merchandisw, personaly property, raw materials,
goods in process, finisied goods, materials and supplies of
every nature, and usable ‘or. useful in connectlon with the
manufacture, packing, shippiag, advertising, selling, leasing
or furnishing of any of such-‘aventory, and the products and
proceeds of all of the foregoing:

- All goods, machinery., Equipment. -trucks, boats, barges, cn
and off the road vehicles of any kind \or nature, forklifts,
tools, dies., 7jigs, presses, appliances, implements, and all
other tangible or personal property cf ‘every Kkind and pature
used, usable or useful in the business of  riia Debtor wherever
located and all accesasions thereto, and all gozds of like kind
or type hereafter acquired by the Debtor im. substitution or
replacement therwof and all additions and accessions thereto
and the products and proceeds, including insurasze: proceeds

- therefrom.

All improvements, fixtures and all other improvemsuts of
every kind or nature now owned or hereafter acquired by the
Debtor attached to, located on, or forming a part of the real
estate owned or leased by the Debtcr, more particulacly
described on Annex I herezo and accessions thereto, and all
property whether considered real or personal of like Kkind or
type hereafter acquired by the Debtor in substitution or

replacement thereof .
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