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MORTGAGE, ASSIGNMENT OF LEASES AND SECURITY AGREEMENT

Loan No. 204730-6

THIS MORTGAGE, ASSIGNMENT OF LEASES AND SECURITY AGREEMENT
(hereinafter referred to as the "Mortgage") is made as of the _5¢_ day of June, 1988, by
AMERICAN NATIONAL BANK AND TRUST COMPANY OF CHICAGO, not personally
but as Trustee under Trust Agreement dated August 20, 1986 and known as Trust No.
100677-00, whose address is set forth below, as Martgagor, in favor of THE TRAVELERS
INSURANCE COMPANY, a Connectieut corporation, whose address is set forth below, as

Mortgagee.

Article
TERMS OF THE INDEBTEDNESS

1.1 Cerizip/Terms of Indebtedness: The following is a summary of certain terms
of the Indebtedness {us hereinafter defined) secured by this Mortigage:

{a) The Note: Tiuat certain Promissory Note (hereinafter referred to as the
"Note") of even date herewiln made by Mortgagor and the Theatre-Restaurant Trustee
{as hereinafter defined) payahblc to the order of Mortgagee in the criginal principal
amount of Eleven Million Five Hurndred Thousand Dollars ($11,500,000.00).

(b) Interest Rate and Peyrionts: Interest shall accrue under the Note at the
rate of Ten Percent (10%) per annum, and installments of interest and of principal
outstanding under the Note shall be ‘due and payable in the amounts, at the times and
otherwise as provided in the Note. ‘.

(c) Maturity Date: All of the unpain _principal balance outstanding under the
Note and all unpaid interest accrued thereon s'ia)l become due and payable, if not socner
paid or if not sooner due by acceleration, notice uf prepayment, or otherwise, on June 1,
1993 (hereinafter referred to as the "Maturity Datc''\

(d} Prepsyment: The Note may be prepaid in fuir; but not in part, but only as
provided in the Note, and subject to the payment of prepspyment premiums, as more
specifically provided in the Note. Any payment in full #f-the Note shall include, in
addition to the unpaid principal balance outstanding, all interestaccrued thereon and any
other sums which are secured by the Mortgage and other Loan Deiuments (as hereinafter
defined), ineluding, but not limited to, any expenses incurred by MNortzagee in connection
with. this Loan or in connection with any prior Event of Default (as lereafter defined) of
Mortgagor under the Note, Mortgage or other Loan Documents.

(e) Definition of the Indebtedness: The term "Indebtedness" sligl: mean the
principal amount and interest payable thereon, and all the fees, including grepayment
premiums, amounts, payments, premiums, liabilities and monetary liatiliti=ss and
obligations due or reguired to be paid by Mortgagor under the Note, this Mortgaze or the
other Loan Documents, or under any future advance note, or under any and all
amendments, modifications, restatements, replacements, consoclidations, substitutions,
renewals, extensions and inereases to the Note and other Loan Deocuments, whether
heretofore or hereafter existing, and whether direet or indirect, absolute or contingent.

Article 2
DEFINITIONS

2.1. Definitions: The following terms shall have the following meanings (any
other capitalized term used herein that is not expressly defined in this Article shall have
the meaning defined elsewhere in this Mortgage or in the other Loan Documents):

(a) Affiliated Person: (i) if Mortgagor is a trustee, any beneficiary of the trust,
ineluding the general partners of any general or limited partnership that is a beneficiary
of the trust, and the general partners of any general or limiterd partnership that is &
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general partner of Beneficiary, and any joint venture partners of any joint venture that is
the beneficiary of the trust, and any persons or entities holding the controlling
shareholder interests in any corporation that is the beneficiary of the trust; (ii) if
Mortgagor is a general or limited partnership, the general partners thereof; (iii} if
Mortgagor is a joint venture, the joint venture partners thereof; and (iv) il Mortgagor is a
corporation, the persons or entities holding the controlling shareholder interests therein.

(b) Awards: All awards and payments heretofore or hereafter made by any
municipal, state or federal agency or authority to Mortgagor, ineluding any awards or
payments for any taking of the Mortgaged Property as a result of the exercise of the
right of condemnation or eminent domain and any and all proceeds and payments
heretofore or hereafter made by any insurance company as a result of any casualty or
other event in connection with the Martgaged Property.

{c) Beneficiary: The presently existing beneficiary of Mortgagor, and any and
all suceessors and assigns.

(&)  Buildings: That certain Highland Superstore regional distributien center
containing aporonimately 453,818 square feet of rentable area, commonly known as
Phase 11 of The Linsings Shopping Center, located in Lansing, Cook County, 1llinois, and
any and all buildirgs. structures, parking areas and improvements, and any and all
additions, alteration{, betterments or appurtenances thereto, now or at any time
hereafter situated, placed or constructed upon the Real Estate or any part thereof.

{e) Commitment: 7nat certain Statement of Mortgage Loan Application and
Commitment Terms and Conditions dated September 21, 1987, from Beneficiary to Mort-
gagee, as amended by letter ainendments dated November 30, 1987, December 8, 1987,
December 10, 1987, December 14, 1887 and February 5, 1988, and accepted by Mort-
gagee on February 24, 1988, as amendid by that certain letter amendment dated March
14, 1988 by and between Beneficiary and Mortgagee, as further amended by certain
letter amendments dated April 25, 1983 ar<. May 25, 1988, by and between Beneficiary
and Mortgagee, the terms and conditions ¢f waich shall survive disbursement of the loan
secured hereby.

(f) Construction Loan: That certain lcap . in ap amount up to $18,100,000.00
made to Mortgagor and Beneficiary by the Construetion Lender (as defined below) for the
purpose of constructing the Buildings.

() Construction Lender: Mellon Bank

{h) Contracts: Any and all contracts, documents o .ggreements pertaining to
the ownership, use, occupancy, development, design, construction financing, operation,
management, alteration, repair, marketing, sale, lease or enjoyd ent of the Mortgaged
Property, and all rights, privileges, authority and benefits thereuider (but under no
circumstances any liabilities, obligations or responsibilities thereunder).

(i) Default Rate: The lesser of: (i) the interest rate of Four Delccnt (4%) per
annum in excess of the rate of interest otherwise applicable under the Note uiany time,
or {ii) the highest rate allowed to be charged or collected under applicable lav:.

G) Event of Default: The occurrences defined in Article 8 of this Mortgage.

(k) Fixtures: All fixtures, as defined in and subject te the Uniform Commercial
Code, located on the Real Estate including, without limitation, all systems, fittings,
structures, equipment, apparatus, fixtures and other improvements and items now or
hereafter temporarily or permanently attached to, installed in or used in connection with
any of the Buildings or the Real Estate, including, but not limited to, any and all parti-
tions, hardware, motors, engines, boilers, furnaces, pipes, plumbing, conduit, sprinkler
systems, fire extinguishing equipment, etevator equipment, telephone and other commu-
nications equipment, security equipment, master antennas and cable television equip-
ment, water tanks, heating, ventilating, air conditioning and refrigeration equipment,
laundry facilities, and incinerating, gas and electric machinery and equipment.

1)) General Partner: The presently existing managing general partner of
Beneficiary and the presently existing managing general partner of the presently existing
managing general partner of Beneficiary, and any and all successors and assigns.
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(m) Governmental Authority: Any and all courts, boards, agencies, commissions,
offices or other nuthorities of any nature whatsoever for any governmental unit (federal,
state, county, district, municipal, city or otherwise) or arbitration authority, whether

now or hereafter in existence.

(n) Hazardous Material: (i) Any asbestos or insulation or other material
composed of or containing asbestos; or (ii) any hazardous, toxic or dangerous waste,
substance or material defined as such in (or for purposes of} the Comprehensive
Environmental Response, Compensation and Liability Act, any so called "superfund" or
Ysuperlien" law, or any other federal, state or local statute, law, ordinance, code, rule,
regulation, order or decrease regulating, relating to or imposing liability or standards of
conduct concerning any hazardous, toxic or dangerous waste, substance or material, now
or at any time hereafter in effect.

{o) Highland Lease: That ecertain lease dated December 30, 1986 by and
hetween Mertgagor, a5 landlord, and Highland Superstores, Inc., a Michigan corporation,

as tenant,

fs)) Imrositions:  All {i) general and special real estate and personal property
taxes and other ir.ad taxes and assessments, water and sewer rates and charges, and all
other governmental ~herges and any interest or costs or penalties with respect thereto,
(ii) charges for any ersement or agreement maintained for the benefit of the Mortgaged
Property which at any/*iine prior to or after the execution of the Loan Documents may
be assessed, levied or imgosed upon the Mortgaged Property or the rent or income
received therefrom or any.us’ or cccupancy thereof, {iii) other texes, assessments, fees
and governmental charges ‘levicd, impcsed or assessed upon or agamst Mortgagor in
connection with the Mortgaged Pvc.perty, and (iv) annual premiums for insurance policies
required to be maintained under inis Mortgage.

(q) Leases: Any and all lesses, subleases, licenses, concessions or grants of
other possessory interests {written or 0ral) now or hereafter in force, covering or affect-
ing the Mortgaged Property, or any part ‘hey eof or interest therein, together with all
rights, powers, privileges, options and othex henefits of Mortgagor thereunder {but under
no circumstances any liabilities, obligations ol rosponsibilities thereunder).

(r}  Lepal Requirements: The terms, eaveirants, conditions and restrictions now
or hereafter existing to which Mortgagor, Beneficiaéyor any other Affiliated Person may
be bound or to which the Mortgaged Property is subject under (i) any and all present and
future statutes, laws, rulings, opinions, rules, regulations, vodes, permits, certificates,
approvals, ordinances, judicial decisions or orders of any Governmental Authority in any
way applicable to Mortgagor, Beneficiary or any other Affilia‘cd Person or the Mortgag-
ed Property, and the ownership, use, cccupancy, possess'rm development, design,
construction, financing, operation, maintenance, slteration, repair, marketing, sale, lease
or enjoyment thereof, including, without limitation, any related ta zoning, building,
utility service, sewer service, fire safety, land and water use, subpdivision control,
condominium property, environmental protection, occupational health and sefety or flood
hazard; (ii) Mortgagor's, Beneficiary's or any other Affiliated Person's/ presently or
subseguently effective corporate resolutions, by-laws, articles of iaelrporation,
partnership agreement, limited partnership agreement, joint venture agreemeitt, limited
partnership agreement, joint venture agreement or trust agreement, or other I=rm of
business mssociation; and (iii) any and all other easements, covenants, conditions and
restrictions to which Mortgagor, Beneficiary or any other Affiliated Person may be bound
and which pertain to the Mortgaged Property, or to whieh the Mortgaged Property may

be subject.

(s) Loan Deccuments: The Commitment, this Mertgage, the Note, the Security
Agreement between Beneficiary and Mortgagee, the Assignment of Leases, Rents and
Profits made by Mortgagor to Mortgagee, and the Theatre-Restaurant Mortgage, all of
even date herewith, and any and all other documents now or hereafter evidencing or
securing the payment of the Indebtedness hereunder or the observance or performance of
the Obligations hereunder including, without limitation, all documents and instruments
defined as "Loan Documents" under the Theatre-Restaurant Mortgage, and any and all
amendments, modifications, restatements, replacements, substitutions, renewals,
extensions and inereases thereto whether heretofore or hereafter entered into in
connection with the Indebtedness hereunder.

(1) Mortgaged Property: The Real Estate, Buildings, Fixtures, Leases, Con-
tracts, Rents, Awards and Personalty together with:

~3-
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(1) any end aill rights, privileges, tenements, hereditaments, rights-of-
way, easements, appendages and appurtenances of the Real Estate and/or the
Buildings belonging or in anyway appertaining thereto, and all right, title and
interest of Mortgagor in and to any streets, ways, strips or gores of land adjoining
the Real Estate or any part thereof; and

{ii) any and all betterments, additions, appurtenances, substituticns,
replacements and after aecquired title or interesis thereof and all reversions and

remainders therein; and

(iii) any and all other security and collateral of any nature whatsoever, now
or hereafter given for the repayment of the Indebtedness or the performance and

discharge of the Obligations.

(u) Mortgagee: The above named Mortgagee and any and all successors,
transferees. ageignees and subsequent holders of the Note or other Loan Documents.

(v) Mo:itgagee's Address: 2215 York Road, Suite 504, Oak Brook, Hlinois, 60521,
Attention: Regionul Counsel.

(w) Morigago: The above named Mortgagor and any and ail Successors,
transferees, assignees.oiid subsequent owners of the Mortgaged Property.

(x) Mortgagor's Addness: 33 North LaSalle Street, Chicago, Illinois 60690,

(y) Obligations: Any anrd all of the covenants, conditions, warranties, represen-
tations and other obligations (otter than the obligation to repay the Indebtedness) of
Mortgagor or others to Morigagee urder nr as set forth in the Note, this Mortgage or the
other Loan Documents and under the ez=l Requirements.

(z) Permitted Exceptions: The elrcu.nbrances and title exceptions specifically
deseribed in Exhibit B attached hereto and niade a part hereof.

(ra) Permitted Subordinate Financing i Additional Permitted Subordinate
Financing: Defined in Subparagraphs 7.23 {A) and (BY bereof.

(bb)  Personalty: All right, title and interest.ci Mortgagor in and to alt furniture,
furnishings, equipment, machinery, goods, inventory and ¢l]l other tangible personal prop-
erty and any intangibles of any kind or character as defired.in and subject to the provi-
sions of the Uniform Commercial Code now or hereaflter located upon, within or about
the Resl Estate and the Buildings, or used or useful in conneccpn therewith, together
with all existing or future accessories, replacements and substitutisue thereto or therefor
and the proceeds therefrom, including, but not limited to: (i) all fianiture, furnishings
and equipment furnished by Mortgagor to tenants of the Real Estate-or the Buildings; (ii)
all building materials and equipment intended to be incorporated in the improvements
now or hereafter to be constructed on the Real Estate, whether or not yo'cinnorporated
in such improvements; (iii) all machinery, apparatus, systems, equipment or articles used
in supplying heating, gas, electrieity, ventilation, air conditioning, water, ligit, power,
refrigeration, fire protection, elevator serviee, telephone and other commivaization
service, master antennas and cable television service, waste removal and all fire
sprinklers, smoke detectors, alarm systems, security systems, electronic monitoring
equipment and deviees; (iv) all window or structural ecleaning and maintenance
equipment; (v} all indoor and outdoor furniture, including tables, chairs, planters, desks,
sofas, shelves, lockers, cabinets, wall safes and other furnishings; (vi) all rugs, carpets
and other floor coverings, draperies, drapery rods and brackets, awnings, window shades,
venetian blinds and curtains; (vii) alf lamps, chandeliers and other lighting fixtures; {viii}
all recreational equipment and materials; (ix) all office furniture, equipment and
supplies; {(x) all kitchen equipment and appliances, including refrigerators, ovens,
dishwashers, range hoods and exhaust systems and disposal units; (xi) all laundry
equipment, inciuding washers and dryers; (xii) all tractors, mowers, sweepers, snow
removal eguipment and other equipment used in maintenance of interior and exterior
portions of the Real! Estate; and (xiii) all other maintenance supplies and inventories;
provided, that the entmeration of any specifie articles of personalty set forth above shall
in no way exclude or be held to exclude any items or property not specifically
enumerated, and that any of the foregoing items that do not econstitute personal property
but constitute fixtures under applicable law shall be included in the definition of the
term "Fixtures" as used herein; provided, however, any such items of property which are

-g-
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owned by tenants and which sccording to the terms of the applicable Leases may be
removed by such tenants at the expiration or termination of the applicable Leases are
hereby excluded from the foregoing definition of Personalty.

(ce} Real Estate: The real estate owned in fee simple by Mortgagor located
north of 170th Street and east of the Commonwealth Edison power lines, Lansing, Cook
County, llincis and legally deseribed on Exhibit A attached hereto and made a part

hereof.

{dd}) Rents: All of the rents, revenues, income, profits, deposits and other
benefits payable under the Leases and/or otherwise arising from or out of the Mortgaged
Property or out of the ownership, use, enjoyment or disposition of all or any portion of
the Mortgaged Property or part thereof or interest therein.

(ee} ' Theatre-Restaurant Mortgage: That certain Mortgage, Assignment of
Leases and Security Agreement of even date herewith made by the Theatre-Restaurant
Trustee, as martgagor, in favor of Mortgagee.

(ff)  Tlestre-Restaurant Property: The property encumbered by the Theatre-
Restaurant Mortyguoe.

(gg) Theatre-R:staurant Trustee: American National Bank and Trust Company of
Chicago, not personsliy but as Trustee under Trust Agreement dated December 1, 1985

and known as Trust No. 66607,

Article 3
SRANT

3.1 Grant. To secure the full'and timely payment of the Indebtedness and the
full and timely performance and discharge o the Obligations, Mortgagor by these pre-
sents hereby Grants, Bargains, Sells, Assigns, iiortgages and Conveys unto Mortgagee the
Mortgaged Property, subject to, but only to,.ihe Permitted Exceptions, to have and to
hold the Mortgaged Property unto Mortgagee, i successors and assigns forever, and
Benefieiary, by directing Mortgagor to execute anu deliver this Mortgage, does hereby
warrant that Mortgagor is well and lawfully seized «f 1zood, absolute and indefeasible fee
simple absolute title to the Mortgaged Property, freZ-and clear of all mortgages, liens,
charges, security interests and encumbrances whatsoever, except only the Permitted
Exceptions, and does hereby bind itself, its successors and.as7igns to warrant and forever
defend fee simple absolute title to the Mortgaged Propeit; unto Mortgagee, and the
quiet and peaceful enjoyment and possession thereofl, against every person whomsoever
claiming the same or any part thereof or interest therein.

3.2 Condition of Grant: The condition of these presents is such that if Mort-
gagor shall pay or cause to be paid the Indebtedness as and when the stime shall become
due and paysble and shall observe, perform and discharge the Obligaticns/in accordance
with this Mortgage and the other Loan Documents, then this Mortgage ard the other
Loan Documents and the estates and rights granted by them shall be releaser snd termi-

nated by Mortgagee.

Article 4

ASSIGNMENT OF LEASES

4.1 Assignment of Rents, Leases and Profits: To further secure the full and
timely payment of indebtedness and the full and timely performance and discharge of the
Obligations, Mortgagor hereby sells, assigns and transfers unto Mortgagee ail of the
Leases and the Rents now due and which may hereafter become due under or by virtue of
any of the Leases which may have been heretofore or may be hereafter made or agreed
to by Mortgagor, or the agents of Mortgagor, or which may be made or agreed to by
Mortgagee under the powers herein granted, it being the intention hereby to establish an
absolute and present transfer and assignment of all such Leases, Rents and all avails
thereunder, to Mortgagee; provided, however, the acceptance by Mortgagee of the
foregoing assignment, with all of the rights, powers, privileges and authority so created,
shall not, prior to entry upon and taking possession of the Mortgaged Property by
Mortgagee, be deemed or construed to constitute Mortgagee a "Mortgagee in Possession,"
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nor thereafter or at any time or in any event obligate Mortigagee to appear in or defend
any action or proceeding related to the Leases or to the Mortgaged Property, to take any
actions thereunder, to expend any money, incur any expenses, or perform or discharge
any obligation, duty or liability under the Leases, or tc assume any obligation or
responsibility for any security. deposits or other deposits delivered to Mortgagor by any
lessee thereunder. Reference is hereby made to that certain Assignment of Leases,
Rents and Profits of even date herewith, executed by Morigagor to Mortgagee, which
sets forth in more detail the terms and conditions of said assignment and the rights,
remedies, powers and authority vested in Mortgagee by virtue of said assignment, which
terms, conditions, rights, remedies, powers and authority are herein incorporated by this
reference. Neither Mortgagor nor Beneficiary shall have the right to terminate or enter
into new leases with respect to the Mortgaged Property without giving Mortgagee prior
written notice thereof and obtaining Mortgagee's prior written cconsent in connection

therewith.

Artiele 5
SECURITY AGREEMENT

5.1 Security Interest: This Mortgage shall be construed as a mortgage on real
property and it shal! rlso constitute and serve as a "Security Agreement” on personal
property within the ,.aning of, and shall constitute, until the grant of this Mortgage
shall terminate as providea in paragraph 3.2 above, a security interest under the Uniform
Commercial Code with respzct to the Personalty, Fixtures, Leases and Rents. To this
end, Mortgagor does Grant, Sargain, Convey, Assign, Transfer and Set Over unto
Mortgagee 8 security interest (n and to any and all of Mortgagor's right, title and interest
in, to and under the Personalty, cixtures, Leases and Rents (hereinafter referred to as
the "Collateral") to secure the full 4nd timely payment of the Indebtedness and the full
and timely perfoermance and discharge of the Obligations. Reference is hereby made to
that certain Security Agreement of even date herewith between Beneficiary and
Mortgagee, which sets forth in more de’ail \the terms and conditions of said Seecurity
Agreement and the rights, remedies, poweess sad authority vested in Mortgagee by virtue
of said Security Agreement, which terms, ronditions, rights, remedies, powers and

authority are herein incorporated by reference.

5.2 Financing Statement: This Mortgage isin’ended to be a financing statement
within the purview of the Uniform Commercial Code /wvith respect to the Personaity and
Fixtures. The addresses of Mortgagor {Debtor) and Mortgagee {Secured Party) are as set
forth herein. This Mortgage is to be filed for record in.the /real estate records of the
county where the Real Estate is located. Mortgagor is the rzcord owner of the Real
Estate. Notwithstanding the foregoing, Mortgagor and Benztitlery hereby agree with
Mortgagee to execute and deliver tc Mortgagee, in form, scope /nnd substance satisfac-
tory to Mortgagee, any reneweals or extensions of said Security Agrcement or Financing
Statements and such additional Security Agreements or Financing S.atements and such
further assurances as Mortgagee may, from time to time, consider necessury to create,
perfect and preserve Mortgagee's security interest herein granted, anag-Morigagee may
cause such statements and assurances to be recorded and filed at such tiries and places
as may be required or permitted by law to so create, prefect and preserve sucii security

interest.

Article 6

REPRESENTATIONS AND WARRANTIES

Mortgagor hereby represents and Beneficiary, by directing Mortgagor to execute
and deliver this Mortgage, represents and warrants to Mortgagee as of the date hereof
and as of all dates hereafter that, provided, however, said direction by Beneficiary is not
intended to create any personal liability of Benef:mary except to the extent provided in
the exceptions tc the non-recourse provisions appearing in psragraph 6{a) of the

Commltment'

6.1 Qrganization, Authority, ete. Mortgagor, Beneficiary, the General Partner
and any other Affiliated Person, to the extent applicable: {a) are duly organized, validly
existing and in good standing under the laws of the State of illinois; (b) have the right and
authority to own their properties and to carry on their businesses as now being
conducted; (¢} are gualified to do business in every jurisdietion in whieh the nature of
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their businesses or properties. makes such gqualification necessary; and (d} are in
compliance with all laws, regulations, ordinances and orders of public authorities
applicable to them.

6.2 Validity of Loan Documents. {a) The execution, delivery and performance by
Mortgagor, Beneficiary, the General Partner and any other Affiliated Person, as the case
may be, of the Loan Documents, and the borrowing evidenced by the Note: (i) are within
the powers of Mortgagor, Beneficiary, the General Partner and any other Affiliated
Person; (ii) have been duly authorized by all requisite partnership, corporate or trust
action; (iii) have received all necessary governmental appraval; (iv) will not viciate any
of the Legal Requirements; and (b) the Note and the Loan Documents, when executed and
delivered by Mortgagor, Beneficiary, the General Partner and any other Affiliated
Person, as the case may be, will constitute the legal, valid and binding obligations of
Mortgagor, Beneficiary, the General Partner and any other Affiliated Person named
therein in-cccordance with their respective terms.

6.3 Fermits and Approvals. All permits, certificates, approvals and licenses
required for or in connection with the ownership, use, occupancy or enjoyment of the
Mortgaged Praoveity, or in connection with the organization, existence and conduct of the
businesses of Murigagor, Beneficiary, the General Partner or any other Affiliated Person,
have been duly and validly issued and are and shall at all times hereafter be in full force
and effect.

6.4 Zoning. The Mortgaged Property is duly and validly zoned as to permit the
current use, occupancy and/o eration of the Mortgaged Property and such zoning is final
and unconditional and in fuil force and effect, and no attacks are pending or threatened
with respect thereto. The Mor.gaged Property complies and will comply with the
requirements, standards and limitaiions set forth in the applicable zoning ordinance and
other applicable ordinances in all ga:iiculars, including, but not limited to, bulk, density,
height, character, dimension, locaticn/eid parking restrietions or provisions,

6.5 Utilities. All utility services/aecessary and sufficient for the full use, occu-
pancy and operation of the Mortgaged Property are available to and currently servieing
the Mortgaged Property without the necescity of any offsite improvements or further
connection costs.

6.6 Acdess. All streets, highways and waterways necessary for access to and
full use, occupancy and operation of the Mortgaged Pioperty have been completed and
are open and available to the Mortgaged Property withsui further condition or cost to

Mortgagor.

6.7 Condition of Mortgaged Property. The Buildings.arz. in high quality physical
order, repair and condition, are structurally sound and wind e22d water tight, and all
plumbing, electrieal, heating, ventilation, air conditioning, elevator end other mechanical
systems and equipment are in good operating order, repair and condit’on.

6.8 Financial and Other Information. Neither this Mortgage ror.any other doc-
ument or statement furnished to Mortgagee by Mortgagor, Beneficiary, /itiz General
Partner or any other Affiliated Person or any other person cantains or wil)'contain any
untrue statement of fact or omits or will omit to state a faet material to tha sehmitted
document or to the Mortgaged Property.

6.3 Other Information. All other information, reports, papers and data given to
Mortgagee with respect to Mortgagor, Beneficiary, the General Partner or any other
Affillated Person or others obligated under the terms of the Loan Documents are
epccurate, correct and complete in all material respects.

6.10 No Brokerage Commissions. No brokerage fees or commissions are payable
in connection with the loan to be disbursed by Mortgagee hereunder, except for
brokerage fees payable to Pearce, Urstadt, Mayer & Greer and American Realty &
Financial, Ine., which fees shall be paid in full by Mortgagor prior to or simultanecus with
the closing of the loan secured hereby.

6.11 Other Agreements. (a) Mortgagor has heretofore given or caused to be given
or shall hereafter give or cause to be given to Mortgagee true and correct copies (accom-
panied in each case by all related agreements and documents) of the partnership, corpor-
ate or trust agreements or articles or by-laws. pursuant to which Mortgagor, Beneficiary,
the General Partner and any other Affiliated Person was formed and any amendments
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thereto; {b) such instruments (i) have been duly execuied and delivered by the respective
parties thereto, (ii) have not been amended, modified, or assigned (except as specified
therein), (iii) are in full force and effect and (iv) are legal, valid and binding obligations
of the respective parties thereto in accordance with their respective terms; (e) neither
Mortgagor, Beneficiary, the General Partner nor any other Affiliated Person is & party te
any agreement or instrument adversely affecting its respective present or proposed
business, properties or assets, operation or condition, finrancial or otherwise; and (d)
neither Mortgagor, Beneficiary, the General Partner nor any other Affiliated Person is in
default in the performance, observance or fulfillment of any of the obligations,
covenants or conditions set forth in any agreement or instrument to which it respectively
is a party or to which the Mortgaged Property is subject.

6.12 Taxes. Mortgagor has filed all federsl, state, county and municipal income
tax returns required to have been filed by it and has paid all taxes which have become
due pursvant to sueh returns or pursuant to any assessments received by it, and Mort-
gagor dues-not know of any basis for additional assessment with respect to such taxes.

6.13 (itigation. There is not now pending against or affecting Mortgagor, Benefi-
ciary, the Gensral Partner or any other Affiliated Person or the Mortgaged Property nor,
to the knowledge /of Mortgagor, is there threatened any aection, suit or proceeding at law
or in equity or by ~r before any administrative agency which if adversely determined
would materially imyair or affect the financial condition or operation of Mortgagor,
Beneficiary, the Gencral Partner or any other Affiliated Person or the Mortgaged
Property,

6.14 No Violation of Lega! Requirements. Neither the contemplated use, occu-
pancy, operation or disposition of the Mortgaged Property, nor the organization,
existence and conduet of the busiiiess of Mortgagor, Beneficiary, the General Partner or
any other Affiliated Person, violates or will then violate any Legal Reguirements to
which Mortgagor, Beneficiary, the Geisral Partner or any other Affiliated Person may be
bound or to which the Mortgaged Projertv._may be subject. Mortgagor shall promptly
notify Mortgagee, in writing, of its receipt of any notice of a violaticn of any Legsal
Requirements. Mortgagor hereby agrees ta.ir2emnify and hold Mortgagee harmless from
all loss, cost, damage, claim and expenie  incurred by Mortgagee on account of
Mortgagor's failure to perform the obligations ¢f *nis subparagraph.

6.15 Survival of Representations and Warrarci2s. Each and all of the representa-
tions and warranties contained herein shall survive *iie execution and delivery of the
Loan Documents and the consummation of the loan called tor therein, and shall continue
in full Torce and effect until the Obligations and the Inasbtedness shall have been satis-
fied and paid in full.

Article 7
COVENANTS

Until the entire Indebtedness shall have been paid in full, Mortgagor'n.reby uncon-
ditionally covenants and egrees as follows:

7.1 Payment and Performance. Mortgagor shall pay or cause to be'puid the
Indebtedness, as and when all or any payment thereunder is due under the Note, this
Mortgage or the Loan Documents, and shall perform or cause to be performed all of the
Obligations in full on or before the dates the Obligations or any part thereof are required
to be performed, and shall commit or suffer no ect or event which (upon notice or the
passage of time, or both) would constitute a default or Event of Default under the Loan
Documents or the Legal Requirements.

7.2 Compliance with Laws. Mortgagor will promptly and faithfully comply with
all present and future laws, ordinances, rules, regulations and requirements, and all cther
Legal Requirements, including, without limitation, applicable zoning, building, land use,
occupational health and safety, hazardous waste and substances, and environmental
requirements, of every Governmental Authority and of every Board of Fire Underwriters
having jurisdiction, or similar body exercising similar functions, which may be applicable
to it or to the Mortgaged Property, or any part thereof, or to the use, occupancy,
possession, operation, maintenance, alteration, repair, reconstruction or disposition of
the Mortgaged Property, or any part thereof or interest therein. Mortgagor shall
immediately notify Mortgagee, orally and in writing, of its receipt of any notice of a
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violation of any Legal Reguirements. Mortgagor shall pay to Mortgagee, upon demand,
all losses, costs, damages, claims gnd expenses incurred by Mortgagee on account of
Mortgagor's failure to perform the obligations of this paragraph.

7.3  Payment of Impositions. Mortgagor wiil duly pay and discharge, or cause to
be paid and discharged, the Impositions, sueh Impositions or installments thereof to be
paid not later than the day eny fine, penalty, interest or cost may be added thereto or
imposed by taw for the non-payment thereof.

7.4 Maintenance and Repair. Mortgagor shall (i) constantly maintain (or cause
the tenants under the Leases pertaining to the Mortgaged Property to constantly
maintain in asccordance with their Leases, but only to the extent required under the
Leases) the Mortgaged Property in high gquality end first-class condition and make all
repairs and replacements thereof and additions and improvements thereto as are
necessary r appropriate under sound management practices, or as Mortgagee shall
require, /i) prevent any act or thing whiech might impair or diminish the vafue or
usefulness of the Mortgaged Property (including landscaped and recreation areas), or the
onsite paved perking area and/or structures located on the Mortgaged Property, during
the term of the loan secured hereby, and (iii) not erect any new structures of any kind or
additions to exisiiig Buildings on the Mortgaged Property, without in each instance the
prior written conscn of Mortgagee. Mortgagor covenants and agrees to establish and
maintain such cash “eserves and segregated accounts for deferred maintenance or
improvements as are ne<essary or appropriate under sound management practices.

7.5 Management, Lcesing and Operation. If Mortgagee requires, Mortgagor shall
at all times provide competent = responsible management for the Mortgaged Property,
with individuals devoting such time and attention as is necessary and appropriate to
manage and maintain the Mortgrged Property as a high quality Highland warehouse.
Mortgagor shall employ management and leasing agents approved by Mortgagee and the
terms and conditions of any managetacri, leasing or other commission agreement or any
change or replacement of any such ageit or agreement shall, at Mortgagee's option, be
subject to approval by Mortgagee. Mortgigor covenants and agrees to hold all security
deposits collected under any and all of the.Lrzses in a segregated account, Mortgagor
further covenants and agrees that all Rents garerated by or derived from the Mortgaged
Property shall be utilized solely for expenses directly attributable to the Mortgaged
Property, ineluding Mortgagor's liabilities and ~obligations with respect to the
Indebtedness and the Impositions, so that all of the Torigoing are paid in full on or before
the dates when due, and so that no accounts payab'zc with respect to the Mortgaged
Property shall be allowed to remain unpaid for more thea thirty (30) days, and none of
the Rents generated by or derived from the Mortgagec Prrperty shall be diverted by
Mortgagor and utilized for any other purposes unless tiiz foregoing covenants and
conditions have been fully satisfied. Upon full satisfaction ot ths foregoing covenants
and conditions, Mortgagor may utilize any surplus Rents,

7.6 Insurance. From the Interest Commencement Date until the Closing Date,
or the Extended Closing Date, if applicable {(as such terms are defined in the
Commitment), Mortgagor shall procure for, deliver to and maintain fur.ihe benefit of
Mortgagee during the term of this Mortgage a policy of builder's risk insurance covering
the Buildings for their full insurable value, but not less than $7,700,000.00 «wiii: respect
to the Mortgaged Property., Such poliey shall be written in amounts and with zcuipanies
and in form satisfactory to Mortgagee, shall cite Mortgagee's interest as morigagee in
standard non-contributory mortgagee clauses effective as of the Interest Commeneement
Date and shall be deposited with Mortgagee, and shall contain such provisions as
Mortgagee deems necessary or desirgble to protect its interest, ineluding, without
limitation, & provision for thirty (30) days prior written notice to Mortgagee of
cancellation of or any material change in the risk or coverage insured. With respect to
the Mortgaged Property only, Mortgagee acknowledges that its position under said
builder's risk insurance will be subordinate to that of the Construction Lender but cnly
until the construetion mortgage securing the Construction Loan shall be satisfied in
full. Mortgagor shall also procure for, deliver to and maintain for the benefit of
Mortgagee during the term of this Mortgage al)l insurance required by Mortgagee
including, without limitation, Prepmid All Risk Property insurance policies (or where
appropriate "Builder's Risk" All Risk Policies) covering the Buildings and the Personalty,
including replacement cost coverage and inflation adjustment endorsements,
comprehensive general liability policies and such other insurance policies as Mortigagee
shall require, ineluding, without limitation, malicious mischief, flood, rental or business
interruption coverages; all such policies shall be for the full insurable value or other
limits and to have the coverages and to insure the risks (without deduction for
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depreciation or obsolescence) specified in Exhibit C attached to the Commitment. If a
blanket policy is issued, a certified copy of said policy shall be furnished together with a
certificate indicating that Mortgagee is the insured under said policy in the proper
designated amount.. [f any portion of any of the insured risks are reinsured, the policies
shall eontain a "cut-through" endorsement.

All insurance policies required hereby shall be issued by companies, on forms and
with deductibles all of which are acceptable to Mortgagee, and shall recite Mortgagee's
interest as Morigagee in standard non-contiributory mortgagee clauses effective as of
initial funding of the loan secured hereby, or shall name Mortgagee as an additional
instured, shall be maintained throughout the term of the loan secured hereby without cost
to Mortgagee, shall be deposited with Mortgagee, and shall contain sueh provisions as
Mortgagee deems necessary or desirable to protect jts interest, ineluding, without
limitation, a provision for thirty (30) days prior written notice to Mortgagee of
cancellatitn of or any change in the risk or coverages insured.

If anv'such policy or part thereof shall (i} expire or be withdrawn; or (ii) become
void or subjéet to cancellation by reason of the breach of any condition thereof; or (iii)
become void Dy veason of the failure or impairment of the capital of any ecompany in
which the insutmace shall be carried; or (iv) for any reason whatsoever become
unsatisfactory to. #eortgagee, Mortgagee may procure such insurance as it deems
necessary to protect ts sole interest; provided, however, if Mortgagee is not satisfied
with the insurance puvssuant to subparagraph (iv) immediately above, Mortgagee shall
first give Mortgagor writ*en notice thereof and Mortgagor shall then have twenty (20)
days thereafter to satisfy./irtgagee with respect to said insurance; provided further,
however, if such insuranceé is-the responsibility of tenants under the Leases, then
Mortgagor's obligation to satisy NMortgagee with respect to said insurance is subject to
Mortgagor's ability to obtain said/insurance from the tenants pursuant to the terms and
conditions of the respective Leases. Mortgagor will promptly upon demand pay directly
to or reimburse Mortgagee for all promiums and other costs ineurred in proecuring such
insurance. Mortgagor shall deliver to Mortgagee the policies evidencing such insurance
and any additional insurance which shall b¢ teken out upon the Mortgaged Property, and
receipts evidencing the payment of all premiums and renewals of all such policies of
insurance shall be delivered to Mortgagee (at least thirty (30) days before any such
insurance shall expire, together with receipts cvidencing the payment of such renewals.
In the event of foreclosure of this Mortgage or o’ner transfer of title to the Mortgaged
Property in extinguishment in whole or in part of the Indebtedness, all right, title and
interest of Mortgagor in and to such policies then is-{orce concerning the Mortgaged
Property, and all proceeds payable thereunder, shall thercupon vest in the purchaser at
such foreclosure or in Mortgagee in the event of such trarsfer,

7.7 Adjustment of Losses with Insurer and Apniination of Proceeds of
Insurance. Mortgagor hereby assigns to Mortgagee &ll proceess from any insurance
policies pertaining to the Mortgaged Property, and Mortgagee is hereby authorized and
empowered, at its option, to make or file procfs of loss or damape and to adjust or
compromise any loss, and to collect and receive the proceeds from auy such policies.
However, Mortgagee shall not be held responsible for any failure to collact/any insurance
proceeds regardiess of the cause of failure. In the event the Mortgaged Pror=arty or any
part thereof covered by such insurance is destroyed or damaged by fire  explosion,
windstorm, hail or by any other casualty agrinst which insurance shall have bein required
hereunder, then subject to the terms and conditions of the Highland Lease regaiding the
use of insurance proceeds, Mortgagee shall have the right, at its option, after deducting
from said insurance proceeds all of its expenses incurred in the collection and
administration ¢f such sums, to apply the net insurance proceeds of any such policies to
the payment of the Indebtedness (whether then matured or to mature in the future),
either in whole or in part (in such order as Morigagee shall in its sole discretion deem
proper), or to Mortgagor, cn such terms as Mortgagee may specify, to be used for the
sole purpose of altering, restoring or rebuilding all or any part of the Mortgaged Property
which may have been altered, damaged or destroyed as & result of any of the insured
perils, subjeet to paragraph 7.8 below. If Mortgagee does elect to apply such insurance
proceeds in payment or reduction of the Indebtedness secured hereby, whether due or
not, and if the same are insufficient to pay such amount in full, then Mortgagee shall
have the right and option to declare the entire balance of the Indebtedness remaining
unpaid to be immediately due and payable.
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7.8 Application of Insurance Proceeds to Repair. In the event of any insured
loss, Mortgagor shall give immediate written and oral notice thereof to Mortgagee and to
the insurer. Provided that no Event of Default hereunder or under any of the other Loan
Documents is then existing, or no event has occurred which, with the giving of notice or
the passage of time, or both, may riper into an Event of Default hereunder or under the
other Loan Documents, and provided Mortgagee has elected pursuant to paragraph 7.7
above to have the Mortgaged Property repaired, then any such proceeds held by
Mortgagee for repairs or replacements shall be held by Mortgagee or, if Mortgagee
elects, in its sole discretion, with a title insurance company or escrow agent designated
by Mortgagee, upon such terms and conditions as Mortgagee may specify, without
payment or allowance cf interest thereon, and shall be paid out from time to time to
Mortgagor (or, at the option of Mortgagee, jointly to Mortgagor and the persons
furnishing labor and/or material ineident to such alteration, restoration, repair or
replacement or directly to such persons as the work progresses), upon such terms and
conditions as Mortgagee may specify. As a condition precedent to the initial
disbursemznt Mortgagor shall be required to simultaneously deposit with Mortgagee the
amount, if any, which, when added to the net available insurance proceeds, is necessary
and sufficizn: in Mortgagee's judgment to complete such alteration, restoration, repairs,
rebuilding or Gther purposes as required by Mortgagee. If, upon completion of the work,
any portion” ol Zna insurance proceeds has not been disbursed to Mortgagor {or one or
more of the otner zforesaid persons) ineident thereto, Mcrtgagee may, at Mortgagee's
option, disburse suc’ nalance to Mortgagor or spply such balance toward the payment of
the Indebtedness, ln/tiie event of an Event of Default hereunder, Mortgagee shall have
the right, at its option, to apply the whole or any part of such insurance proceeds toward
any of the Indebtedness, in'sich order and manner as Mortgagee may elect.

7.9 Condemnation Proceeds. All Awards shall be paid to Mortgagee and, after
deducting from said Awards aii ol its expenses in the collection and administration of
said sums, Mortgagee shall have-rle right, at its option, to apply the net proceeds in
payment of the Indebtedness (wheth=tr <hen matured or to mature in the future), either in
whole or in part (in such order as’ [Mortgagee shall deem proper), or to require the
Mortgaged Property so affected by such condemnation to be repaired or restored by the
use of such proceeds in the same manner es srovided in paragraphs 7.7 and 7.8 above. If
Mortgagee does elect to apply such proeeed: iri payment or reduction of the Indebtedness
secured hereby, whether due or not, and if the sume are insufficient to pay such amount
in full, and if the principal balance then secured by this Mortgage and the Thegatre-
Restaurant Mortgage exceeds seventy-five perceit’(75%) of the appraised value of the
remaining Mortgaged Property and the Theatre-Res.surant Property, as determined by
Mortgagee, then Mortgagee shall have the right and optian to declare the entire balance
of the Indebtedness remaining unpaid tc be immediately dve and payable, Mortgagee
shall be entitled to all Awards, and is hereby authcrized, st \its option, to commence,
appear in and prosecute, in its own name or in Mortgagor's.neine, any such proceeding
relating to any condemnation, and to settle or compromise six olaim in connection
therewith. Mortgagor hereby assigns and transfers to Mortgagee rll Awards up to the
amount. of the Indebtedness and the claims, rights and procestings in connection
therewith. Mortgagor agrees to execute sueh further assignments ol a!l Awards and
claims, rights and proceedings in connection therewith as Mortgagee may request.
Mortgagee shall not be held responsible for any failure to collect ~nv' emount in
connection with any such proceeding regardless of the cause of failure.

7.10 Performance of Agreements, Mortgagor, Beneficiary, the Genera. Dartner
and any other Affliliated Person will duly and punetually perform all covenants and
agreements under any agreements to which it is respectively a party with respect to the

Mortgaged Property or any part thereof.

7.11 Inspeection.. Mortgagor will permit Mortgagee, at all reasonable times, to
inspect the Mortgaged Property.

7.12  Hold Harmless. Mortgagor will defend and hold Mortgagee harmless from
any action, proceeding or claims affecting the Martgaged Property, or the value of the
Note or the Loan Documents.

7.13 Books and Records. Beneficiary will maintain full and complete books and
records reflecting the results of its operations.(in conjunction with its other operations as
well as its operations of the Mortgaged Property) in accordance with generally accepted
accounting principles, and all such books and records shall, upon five (5) days' prior
written notice, be subject to inspection by the Mortgagee and its representatives.
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7.14 Annual Statements. Beneficiary will cause to be delivered to Mortgagee,
within ninety (90) days after the close of each fiscal year of Beneficiary, an annual
aoperating statement showing all income and expenses of the Mortgaged Property during
such fiscal year, and financial statements of Benefieiary, the General Partner and any
other Affiliated Person, all in form and substance satisfectory to Mortgagee, all audited
by an independent certified public accountant acceptable to Mortgagee and all acecom-
panied by & statement from said public accountant to the effect that said financial state-
ments are to be relied upon by Mortgagee and that said financial statements have been
delivered to Mortgagee; provided, however, with respect to the financial statements of
Beneficiary, the General Partner and any other Affiliated Person, if audited financial
statements are not available, Mortgagee will accept, in lieu thereof, financial statements
certified by the General Partner. With respect to the operating statements for the
Mortgaged Property, each annual statement shall include an annual rent schedule and a
schedule of gross receipts collected by each tenant who is obligated to pay additional
rent bmsed on a percentage of gross receipts and such other data and information as
Mortgagee raay request. In addition to the foregoing, at any time and from time to fime
Martgagor 4nall deliver or ceuse to be delivered to Mortgagee such other financial or
business data cr information as Mortgagee shall request with respect to the Mortgaged
Property, Beneliviary, the General Partner or any other Affiliated Person. Mortgagee
shall have the vigli, upon five (5) days’ prior written notice, to inspect and make copies
during mormal busiress hours of Beneficiary's, the General Partner's or any other
Affiliated Person's bcoks, records and income tax returns with respect to the Mortgaged
Property for the purrsse of verifying any reports or other information delivered in

accordance with this parapveph 7.14.

7.15 Deposits For Irapositions. Mortgagor shall, at Mortgagee's option, pay to
Mortgagee, on and subsequent (o tne date hereof and on each of the due dates of install-
ments of principal and/ar interes¢ as set forth in the Note, an amount equal to one-
twelfth (1/12) of Mortgagee's estimirie of the next annual Impositions. Mortgagor shall
also pay to Mortgagee such additicri) amounts, to be determined by Mortgagee from
time toc time, as will provide a sufficient fund at least thirty (30) days' prior to the due
dates of the next installment of such 'mppsitions for payment of such Impositions.
Amounts held hereunder by Mortgagee shall not bear interest and may be commingled
with Mortgagee's other funds. Provided that ro event has occurred which with the pas-
sage of time or the giving of notice or both wou'd constitute an Event of Default here-
under, amounts held by Mortgagee pursuant to his paragraph 7.15 shall be made
available to Mortgagor in sufficient time tc alloy/ Mortgagor to satisfy Mortgagor's
obligations under the Loan Documents to pay Impogitions. Upon an Event of Default
under this Mortgage, Mortgagee may, at its option, withext being required so to do, apply
any deposits on hand to any of the Indebtedness, in such ordes and manner as Mortgagee
may elect. All deposits are hereby pledged as additional security for the [ndebtedness,
and shall be held by Mortgagee irrevocably to be applied for the urposes for which made
as herein provided and shall not be subject to the direction or e ntrol of Mortgagor, If
Mortgagee elects, Mortgagor shall provide, at its expense, a tex serrice contract for the
term of this Mortgage, issued by a tax reporting agency approveo by Mortgagee. If
Mortgagee does not so elect, Mortgagor shall reimburse Mortgagee for/the cost of mak-
ing annual tax searches throughout the term of this Mortgage.

7.16 Lien Status. Mortgagor shall protect the lien and seeurity intzrzst of this
Mortgage and the Loan Documents and shall not place, or permit to be placed, nr ather-
wise mortgage, pledge, hypothecate or encumber the Morigaged Property with any other
lien, attachment, levy, or security interest of any nature whatsocever (whether
mechanies, judgment, tax, statutory, contractual or other) regardless of whether the
same is allegedly or expressly subordinate and inferior to the liens and security interest
created by this Mortgage and the Loan Documents, except for the Permitted Exceptions
and if any such lien or security interest is asserted against the Mortigaged Property,
Mortgagor shall promptly, 2nd at its own cost and expense, subject to the provisions of
paragraph 10.20 hereof, pay the underiying claim in full, or appear in and defend any
action or claim, or take such other action so as to cause the same to be released within
thirty (30) days of when asserted, made or filed.

7.17 Restrictions on Transfer and Financing. For the purpose of protecting Mort-
gagee's security, keeping the Mortgaged Property free from subordinate financing liens,
and/or allowing Mortgagee to raise the interest rate and to collect assumption fees,
Mortgagor agrees that any sale, conveyance, further encumbrance or other transfer of
title to the Mortgaged Property, or any interest therein {whether voluntarily or by
operation of law), without Mortgagee's prior written consent, shall be an Event of
Default hereunder.
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For the purpose of this paragraph 7.17 and without limiting the generality of the
foregoing, the occurrence &t any time of any of the following events, without Mortga-
gee's prior written consent, shall be deemed to be an unpermitted transfer of title to the
Mortgaged Property and therefore an Event of Default hereunder:

{a) any sale, conveyance, assignment, or other transfer of, or the mortgage,
pledge or grant of a security interest in, all or any part of the legal and/or
equitable titie to the Mortgaged Property, ineluding, without limitation, all
or any part of the beneficial interest of Mortgagor, or all or substantially all
of Mortgagor's or Beneficiary's assets, except for Permitted Subordinate
Financing &nd Additional Permitted Subordinate Financing and except as set
forth in that certain Subordination Agreement of even date herewith
between Mortgagee and Highland Superstores, Inc., a Michigan corporation,
recorded simultaneously herewith, and except as set forth in the Highland
Lease, to the extent appiicabie; or

(b} inv sale, conveyance, assighment, or other transfer of, or the mortgage,
piedg= or the grant of a security interest in, any shares of stock of a
corgoate Mortgagor, a corporation which is the beneficiary of a trustee
Mortgagr», a corporation which is the general partner of a partnership
Mortgagor,) a corporation which is a2 general partner of a partnership
beneficiary -Gf a trustee Mortgagor, a corporation which is the owner of
substantially .all of the stock of any corporation deseribed in this
subparagraph, o iny other corporaticn having an interest, whether direct or
indireet, in Mortgegor, Beneficiary, the General Partner or any other

Affiliated Person; or

(e) any sale, conveyance,“essignment or other transfer of, or the mortgage,
pledge or grant of a security interest in, any general partnership interest of
a partnership Mortgagor oc a partnership beneficiary of a trustee Mortgagor,
a partnership which is a gerersl partner in a partnership Mortgagor, a
partnership which is a general partner in a partnership beneficiary of a
trustee Morigagor, a partnershif which is the owner of substantially all of
the capital stock of any corporatiorn drscribed in subparagraph 7.17(ii) above,
or any other partnership having an 17terest, whether direct or indirect, in
Mortgagor, Beneficiary, the General Parinar or any other Affiliated Person;
provided, however, in the event the individual General Pariner dies, his
general partnership interest may be transferred to any one or more of his
presently living sons, daughters or wife (collectively the "Heirs"); or

{4) if Mortgagor, Beneficiary, the General Partner.cz Any other Affiliated
Person shall modify, amend, terminate, dissolve or in.«ny way alter its trust,
corporate or partnership existence, to the extent applizable, or fall from
good standing or convey, fransfer, distribute, lease or Wiherwise dispose of
all or substantially all of its property, assets or business.

Any consent by Mortgagee permitting a transaction otherwise prohibiZesn under this
paragraph 7.17 shall not constitute a consent to or walver of any right, remeryar power
of Mortgagee to withhold its consent on a subsequent occasion to a transueticn not
otherwise permitted by the provisions of this paragraph 7.17, and notwithstanding the
giving of sueh consent Mortgegor shall not engage in any "prohibited transaction" with
any "party-in-interest" as such terms are defined in the Employee Retirement Income
Security Act of 1974, as amended from time to time.

No such consent shall be considered by Mortgagee unless the appropriate service
fees and legal fees are paid in advance, and no such ceonsent shall be given unless
Mortgagor agrees, inter alia, that immediately upon closing of the subject sale or
transfer, Mortgagor will provide Mortgagee with a copy of the deed or other instrument
conveying title to the Mortgaged Property to transferee and with an Affidavit and
Agreement of Indemnification in the form of Exhibit F attached to the Commitment
executed by the transferee under oath.

Any such sale, transfer, assignment, conveyance, lease, lien, pledge, mortgage,
hypotheeation or any other encumbrance or alienation or contract or agreement to do
any of the foregoing shall be null and void and of no foree or effect, but the attempted
making thereof shall, at the option of Mortgagee, constitute an Event of Default here-
under. Any consent by Mcrtgagee, or any waiver of an Event of Default under this
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paragraph 7.17, shall not constitute a consent to or waiver of any right, remedy, or power
of Mortgagee upon a subsequent Event of Default under this paragraph 7.17,

7.18 Existence. Mortgagor, Beneficiary, the General Partner and any other
Affiliated Person will preserve and keep in full force and effect its partnership,
corporate or trust existence, rights, franchises and trade names, to the extent appiicable.

7.19 Use Restrictions. Mortgagor shail not use, maintain, operate or cceupy, or
allow the use, maintenance, operation or cccupancy of, the Mortgaged Property in any
manner which would: {a) be dangerous unless safeguarded as required by law; (b}
constitute & public or private nuisance; {(c} make void, voidable or canceliable, or
increase the premium of, any insurance then in foree with respect thereto; or (d) alter
the current use and occupancy of the Mortgaged Property. Mortgagor will not operate
the Mortgaged Property, or permit the same to be operated, as a cooperative or
condominiam building or buildings in which the tenants or oecupants participate in the
ownership,-ontre! or management of the Mortgaged Property, or any part thereof, as
tenant stockhalders or otherwise.

7.20 Al’eritions. Mortgagor shall not, without the prior written consent of Mort-
gagee, make or promit to be made any additions or material alterations to the Mortgaged

Property.

7.21 Replacemeit of Fixtures and Personality. Mortgagor shall not, without the
prior written consent of Mortgagee, permit any of the Fixtures or Personalty to be
removed at any time frony-'the Real Estate or Buildings except to the extent permitted
under the Security Agreement rcirorred to in paragraph 5.1 above.

7.22 Restoration Following Any Casualty. If any act or oceurrence of any kind or
nature, ordinary or extraordinary, ioreseen or unforeseen (ineluding any casualty for
which insurance was not obtained or cbYainable or condemnation for which the award was
obtained or not obtained), shall result 'n damege to or loss or destruction of the Mort-
gaged Property, Mortgagor shall give notite thereof to Mortgagee and shall promptly, at
Mortgagor's sole cost and expense, and regar2less of whether any insurance proceeds or
condemnation award, or any portion thereof, conll be sufficient or shall be made avail-
able by Mortgagee for such purpose, commence und continue diligently to complete the
restoration, repair, replacement and rebuilding ¢t 'he Mortgaged Property as nearly as
possible to.its value, condition and character immeuintely prior to such damage, loss or

destruction.

7.23 A. Permitted Subordinate Finaneing. Mortyage< agrees not to withhold its
written consent if Mortgagor places, or permits to be placed; subordinate finanecing upon
the Mortgaged Property, on a one (1) time basis, provided that 5uch financing is expressly
made subordinate and inferior to the liens and security interests in favor of Mortgagee,
all leases pertaining to the Mortgaged Property and other security for the loan secured
hereby, as the same may be subsequently modified or amended, and further provided that
all of the following conditions have been fulfilled to Mortgagee's satisfection ("Permitted

Suborginate Finaneing):

(a} There shall not then be any default or event of default under tris-Mortgage
or the other Loan Documents;

(b} The holder of the Subordinste Finaneing must be an affiliate of Highland
Superstores, Ine, (the "Subordinate Lender™);

(c) Mortgagor shall have given Mortgagee at least thirty (30) days prior written
notice of its desire to place Permitted Subordinate Financing on the Mortgaged Property,
together with all documents and instruments evidencing and securing the Permitted
Subordinate Financing, and such other information requested by Mortgagee regarding the
Permitted Subordinate Financing, all of which shall be in form and substance satisfactory
to Mortgagee. If the Permitted Subordinate Financing is in place prior to the closing aof
the loan secured hereby, then said pricr written notice shall not be required, but as a
condition to the closing of the lcan secured hereby, Mortgagee shall have approved the
Permitted Subordinate Financing and all documents and instruments evidencing and

securing the same;

(d) The oprincipal amount of the Permitted Subordinate Financing shall not
exceed One Million Four Hundred Fifty Thousand Dollars ($1,450,000.00) and the
maturity date thereof shall be no later than the last day of the second Loan Year (as such
term is defined in the Note) of the loan secured hereby;
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(e) The Subordinate Lender shall have entered into a written subordination
agreement with Mortgagee, in form and substance satisfactory to Mortgagee. Mortgagor
shall be a party to the subordination agreement for the purpose of consenting to all of
the terms and conditions thereof. The subordination agreement shall contain the
following special provisions: Mortgagee agrees not. to foreclose this Morigage and shall
allow the Subordinate Lender to acquire title to the Mortgaged Property, subject to the
lien of this Mortgage, so long as all ¢f the following conditions have been fuifilled to
Mortgagee's satisfaction:

(i) The Subordinate Lender shall have commenced the foreclosure of
its subordinate mortgage (or negotiations with Mortgagor for a deed-in-lieu of
foreclosure) no later than sixty (60) days after the last day of the second Lean Year
of the loan secured hereby and shall diligently and continuously prosecute the same.

(i} The Subordinate Lender shall have cured any and all defaults under
the Lrar. Documents; provided, however, the Subordinete Lender shall only be
obligated o cure defaults to the extent said defaults pertain to the Morigaged
Property, and if there are defaults with respect to debt service payments, the
Subordinate” iender shall only have to pay its proportionate share thereof (the
proportionate-shace being 7,700,000/11,500,000 or 66.96%).

{iii) Tir& Subordinate Lender shall have entered into a written loan
assumption apgreement in form mutuslly acceptable to the Subordinate Lender and
Mortgagee in order i< cvidence the following (and the Subordinate Lender and
Mortgagee agree to act in-good faith in preparing & loan mssumption agreement
incorporating the concept: se: forth below: (A) the assumption by the Subordinate
Lender, from and &after in: date it acqguires titie, of the principal balance
outstanding under the Note vt only for $7,700,000.00, subject to reduction for
insurance proceeds and conderivation awards pertaining to the Mortgaged
Property, as hereinafter provided, together with all interest acerued thereon, and
all costs and expenses associated there.wivh (the "Proportionate Share of Debt"); and
(B) the assumption by the Subordinate Lender, from and after the date it acquires
title to the Mortgaged Property, of all bf the other Loan Documents pertaining to
the Mortgaged Property. The assumption agreement shall not impose any personal
liability on the Subordinate Lender, except fsr the exceptions to the non-recourse
provisions set forth in Paragraph 6(a) of the Corimitment; provided, however, from
and after the date the Subordinate Lender acquires-itle to the Mortgaged Property,
the Subordinate Lender shall not be lighle for any rwrior act, omission, breach or
defasult by Mortgagor under the Loan Documents. | The’ written loan assumption
agreement will confirm that if and when the Subordina*te Lender satisfies all of the
conditions precedent to its acquiring fee simple title to ib2 Mortgaged Property,
subject to this Mortgage, the Loan Documents pertainirr. to the Mortgaged
Property, and those pertaining to the property encumbered. by the Theatre-
Restaurant Mortgage, shall no longer be cross-cellateralized or cross defaulted; it
being the intent that the Mortgaged Property shall only secure ‘ae, Subordinate
Lender’s liabilities and obligations under the Note for its Proporiionuta Share of
Debt, and the property encumbered by the Theatre-Restaurant Mortgage shall only
secure Mortgagor's liabilities and cbligations under the Note for its pcrtion of the
principal balance thereunder in the amount of $3,800,000.00, together witn jpterest
accrued thereon and costs and expenses associated therewith. Furthermore| (0 the
extent the principal balance outstanding under the Note has been reduced by
insurance proceeds or condemnation awards attributable to the Mortgaged
Property, then the $7,700,000.00 of debt assumed by the Subordinate Lender shall
be reduced by the amount by which the Note has previously been reduced by said
insurance proceeds or condemnation awards, as the case may be, and Mortgagor
shall be liable for $3,800,000.00 of the Note without any reduction for said
insurance proceeds or condemnation awards.

(iv) The Subordinate Lender shell have paid to Mortgagee all costs and
expenses, including, without lim{tation, attorneys fees incurred by Mortgagee in
connection with the restructuring of the loan secured hereby with the Subordinate
Lender, as more specifically provided in subparagraph (iii} immediately above.

1696288

v) The Subordinate Lender shall have agreed, in writing, to deliver to
Mortgagee, within five (5) days after acquiring title to the Mortgaged Property, &
copy of the executed deed and copies of sueh other executed documents and
instruments pertaining to the acquisition of title by the Subordinate Lender as
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Mortgagee may request, including, without limitation, an Affidavit and Agreement
of Indemnification in the form of Exhibit F to the Commitment executed by the

Subordinafe Lender under oath.

(£} A written agreement from both the Subordinate Lender and Mortgagor, in
form and substance satisfectory to Mortgagee, shall be delivered to Mortgagee to the
effect that the loan documents evidencing and securing the Permitted Subordinate
Financing shall not be modified, amended or changed so as to increase the interest rate
or the loan amount or extend the maturity date thereof, without the prior written
eonsent of Mortgagee {(the foregoing restriction can be included as part of the
subordination sgreement referred to above);

9] Mortgagor shall have agreed, in writing, to deliver to Mortgagee, within five
(5) days siuver the Permitted Subordinate Financing, a copy of the executed subordinate
mortgage “and copies of such other subordinate loan documents as Mortgagee may

request;

{h} Mcets;agor shall have paid to Mortgagee all costs and expenses, including,
without Hmitatlicy, attorneys fees incurred by Mortgegee in connection with the
Permitted Suborchna‘’e Financing; and

(1) The Title f"o.mpany shall have issued an endorsement to the Title Policy
insuring the first priority-of this Mortgage without raising any additional exceptions
thereunder and scheduling <b&¢ Permitted Subordinate Financing as subordinate to this

Mortgage.

The parties hereto acknowiedgs and agree that Permitted Subordinate Financing in
favor of Highland Superstores, [no4 will be in place prior to the closing of the initial
advance of the loan secured hereby, ar.d’a certain Subordination Agreement of even date
herewith between said Subordinate Lender and Mortgagee will be recorded
simultanecusly with the recording of this Morigage. The parties further acknowledge and
agree that at the elosing of the initia! advanee of the loan secured hereby, the
Construction Loan will be repaid, in full, ;fand accordingly, upen repayment of said
Construction Loan, all references herein tothe. Construetion Loan and Construction

Lender shall be autometically deleted.

B. Additional Permitted Subordinate Finsincing. [n addition to and not in
lieu of the Permitted Subordinate Financing allowcu with respect to the Mortgaged
Property, Mortgagee agrees not to withhold its written ¢onsz:nt if Mortgagor places, or
permits to be placed, on & one (1} time basis only, subovdirate financing encumbering
both the Mortgaged Property and the Theatre-Restaurant Plcrerty, provided that such
financing is expressly made subordinate and inferior and shall at'a)l times be subordinate
and inferior to the liens and security interests in favor of Mortgazes, to the full extent
of all amounts which are and may become secured by this Mortgage, and the Theatre-
Restaurant Mortgage and all leases pertaining to the Mortgaged Property and the
Theatre-Restaurant Property and other security for the loan secured hereby, as the same
may be subsequently modified or amended, and further provided that all\»f tlie following
conditions have been fulfilled to Mortgagee’s satisfaction ("Additiora)’ Fermitted

Subordinate Financing™):

(a}) There shall not then be any default or event of delauit under
this Mortigage or any of the ether Loan Documents;

Mortgegee shall have approved, in writing, the holder of the
Additional Permitted Subeordinate Financing;

Mortgagor shall have given Mortgagee at least thirty (30) days
prior written notice of its desire to place Additionai Permitted
Subordinate Financing on the Mortgaged Property and the
Theatre~Restaurant Property, together with all decuments and
instruments evidencing and securing the Additional Permitted
Subordinate Financing and such othar information requested by
Mortgagee regarding the Additional Permitted Subordinate
Finaneing, all of which shall be in form and substance

satisfactory to Mortgagee;

if Mortgagee so reguests, the holder of the Additional
Permitted Subordinate Financing shall have entered into a
written subordination agreement with Mortgegee, in form and
substance satisfactory to Mortgagee;
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(e) A written agreement from both ihe holder of the Additional
Permitted Subordinate Financing and Mortgager, in form and
substance satisfactory to Mortgagee, shall be delivered to
Mortgagee to the effect that the loan documents evidencing
and securing the Additional Permitted Subordinate Financing
shall not be modified, amended or changed without the prior
written consent of Mortgagee;

(£ The holder of the Additional Permitted Subordinate Financing
shall have agreed to give Mortigagee notice of and a right but
not the duty to cure any default with respect to such
Additional Permitted Subordinate Financing, including the
right to pay all or any portion of the indebtedness secured
thereby, and be subrogated to the rights of such holder
thereundear;

{z2) Moaortgagor shall have agreed, in writing, to deliver to
Mortgagee, within five (5) days after the Additional Permitted
Subordinate Finanecing, & copy of the executed subordinate
mzotzage and copies of such other subordinate loan documents

as Mortgagee may reguest;

(h) Mortgasgor shall have paid to Mortgagee 8ll costs and expenses,
ineluding, ‘without limitation, attorneys' fees, incurred by
Mortgagee i<~ connection with the Additional Permittied

Subordinate Finuncing;

{i) The title compary insuring this Mortgage and the Theatre-
Restaurant Mortgegs shall have issued an endorsement to the
title policy insuring (he first priority of this Mortgage and the
Theatre-Restaurant Mcortgoge without raising any additional
exceptions thereunder and scheduling the Additional Permitted
Subordinate Financing as ctubordinate to this Mortgage and the
Theatre-Restaurant Mortgags; and

G The annualized net operating ircume (calculated in a manner
amcceptable to Mortgagee) being (generated from both the
Mortgaged Property and the Theatre-Besiaurant Property shall
be sufficient (taking into consideration” the debt service
payments under the loan secured helsuy, the Additional
Permitted Subordinate Financing and “the Permitted
Subordinate Financing, to the extent applicable} to provide an
anticipated debt service coverage ratio equal to or exceeding
1,05 to 1.00.

This Subparagraph 7.23 (B) is intended to be a repetition of Paragranh/7.23 of
the Theatre-Restaurant Mortgage and said paragraphs do not provide cumulstive
rights for Additional Permitted Subordinate Finanecing, but rather a one (1}.(ime
right only.

7.24 Tax Service Contract; Annual Tax Searches. If Mortgagee so elects at any
time, Mortgagor shall provide, at its sole expense, a tex service contract for the term of
the loan secured hereby issued by a tax reporting agency acceptable to Morigagee. If
Mortgagee does not so elect, Mortgagor shall reimburse Mortgagee for the cost of
making annual tax searches througheout the term of the loan secured hereby.

7.25 Hazardous Materials and Environmental Requirements. Mortgagor shall
comply with all laws, governmental standards and regulations applicable to Mortgagor or
to the Mortgaged Property with respect to occupational health and safety, Hazardous
Materials and environmental matters (collectively the "Applicable Environmental
Laws")., Mortgegor shall promptly notify Mortgagee of its receipt of any notice of a
violation of any Applicable Environmental Laws. Morigagor and Beneficiary hereby
agree to indemnify and hold Mortgagee harmless from all loss, cost, damage, claim and
expense (including, without limitation, attorneys fees and costs incurred in the
investigation, defense and settlement of claims) incurred by Mortgagee on account of
Mortgegor's violation of any Applieable Environmental Laews. Mortgagor's failure to pay
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all loss, cost, damage, claim and expense incurred by Mortgagee on account of
Mortgagor's failure to perform the obligations of this paragraph 7.25 shall constitute a
default hereunder and under the Loan Documents.

7.26 Asbestos. Mortgagor shall not install or permit to be installed in the
Mortgaged Property friable asbestos or any substance containing asbestos and deemed
hazardous by federal, state or local laws, rules, regulations or orders respecting such
material (collectively, the "Applicable Asbestos Laws"), With respect to any such
material currently present in the Mortgaged Property, Mortgagor shall promptly either:
(a) remove any such material deemed hazardous and required to be removed under any
Applicable Asbestos Laws; or (b) otherwise comply with the Applicable Asbestos Laws, at
Mortgagor's sole cost and expense. If Mortgagor shall fail to so remove or otherwise
comply, Mortgagee may, after notice to Mortgagor and the expiration of the earlier of (i)
the applicable cure period hereunder or (ii) the cure period permitted under the
Applicabls ‘Asbestos Laws, either declare the Mortgage to be in default, or do whatever
was necessary to eliminate said substances from the Mortgaged Property or otherwise
comply witli the Applicable Asbestos Laws, and the cost thereof incurred by Mortgagee
shail be add(tiosral indebtedness secured hereby and shall become immediately due and
payable withovt rotice and with interest thereon at the Default Rate provided for herein
and in the Note. /Mortgagor shall give to Mortgagee and its agents and employees access
to the Mortgaged ‘ioperty and hereby specifically grants to Martgagee a license,
effective upon expiration of the applicable cure period, to remove said asbestos or
substances in order .tz comply with the Applicable Asbestos Laws. Mortgagor and
Beneficiary shall indemnily) Mortgagee and hold Mortgagee harmiess from and against
any and all loss, cost, daniege and expense (including, without limitation, attorneys fees
and costs incurred in the investigation, defense and settlement of claims) that Mortgagee
may incur as a result of or ir_connection with the assertion against Mortgagee of any
claim relating to the presence or removal of any asbestos substance referred to in this
Paragraph 7.26, or compliance witk any of the Applicable Asbestos Laws. Mortgagor's
failure to pay all loss, cost, damags  claim and expense incurred by Mortgagee on
account of Mortgagor's failure to perform. the obligations of this Paragraph 7.26 shall
constitute a default under the Loan Documerts. In addition, Mortgagor and Beneficiary
acknowledge that in the event asbestos 15 raused to be removed from the Mortgaged
Property by Mortgagor or by Mortgagee in order to comply with the Applicable Asbestos
Laws, that the Environmental Protection Ageéncy number assigned to the asbestos so
removed shall not be in the name of Mortgage¢, und Mortgagor and Beneficiary shall
assume all of Mortgagee's potential and actual liabil’ty for such removed asbestos.

7.27 Modification of Senior and Subordinate Loan/Ooruments. Neither Mortgagor
nor Beneficiary shall amend or modify the loan documents.evidencing and/or securing the
Construction Loan and/or the Permitted Subordinate Financing the effect of which would
be to increase the interest rate, the loan amount or extend-the mnaturity date thereof,
without. the prior written consent of Mortgagee. Furthermore, neither Mortgagor nor
Beneficlary shall enter into any loan agreement respecting the ortgaged Property
without Mortgapee's prior written approval, except for the loan agreement pertaining to
the Construction Loan or the Permitted Subordinate Financing.

Article B

EVENTS OF DEFAULT

The term "Event of Default™ shall mean the occurrence or happening, at any time
and from time tc time, of any one or more of the following, without notice to Mortgagor
and without any grace period unless otherwise expressly set forth herein.

8.1 Payment of Indebtedness. If Mortgagor, Beneficiary, the General Partner or
any other Affiliated Person shall default in the due and punctual payment of all or any
portion of any installment of the Indebtedness as and when the same shall become due
and payable and said default is either uncurable or, if curable, shall remain uncured for &
period of five (5} days after any applicable payment date.

8.2 Performance of Obligation. [f Morigagor, Beneficiary, the General Partner
or any other Affiliated Person shall defsult in the due observance or performance of any
of the Obligations as and when required and said default is uncurable or, if curable, shall
remain uncured for a period of thirty (30) days after written notice thereof from
Mortgagee; provided, however, that if any such non-monetary default is curable but
requires work to be done, acts to be done or conditions to be remedied which, by their
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nature, cannot be performed, done or remedied, as the case may be, within such thirty
(30) day period, no event of default shall occur if Mortgagor commences to cure such
default within thirty (30) days after written notice thereof and thereafter diligently and
continuously prosecutes the same to completion within sixty (60) days after such written

notice.

8.3 Bankruptcy, Receivership, insolvency, ete. If proceedings under the Federal
Bankruptey Code shall be commenced by or against Mortgagor, Beneficiary, the General
Partner or any other Affiliated Person, or bankruptcy, receivership, insolvency,
reorganization, dissolution, liquidation or other similar proceedings shall be instituted by
or against Mortgagor, Beneficiary, the General Partner or any other Affiliated Person
with respect to all or any part of any or all of Mortgagor's, Beneficiary's, the General
Partner's or any other Affilinted Person's property under the Federal Bankruptcy Code or
other law of the United States or of any state or other competent jurisdietion.

8.4 Laws Affecting Obligations and Indebtedness. If subsequent to the date of
this Mortgrge. any law is passed (a) which renders payment of the Indebtedness and/or
performance of the Obligations by Mortgagor, Beneficiary, the General Partner or any
other Affiliates Eerson unlawful or (b) which prohibits Mortgagee from exercising any of
its rights and rein<dies under the Loan Documents.

8.5 Foreclosvie of Other Liens. If the holder of a junior or senior mortgage or
other lien on the Morigaged Property, including, without limitation, the Permitted
Subordinate Financing, Addiiional Permitted Subordinate Financing and the Construction
Loan (without hereby implying Mortgagee's consent to any such junior or senjor mortgage
or other lien), declares a defauii and Mortgagor fails to cure said default within the
applicable grace or cure periods, il any provided thereunder, or institutes foreclosure or
other proceedings for the enforcenient of its remedies thereunder.

8.6 Damage or Destruction. '} the Mortgaged Property or any material part
thereof is demolished, destroyed or damaged by any cause whatsoever and the loss is nat
adequately covered by insurance actually colizeted and Mortgagor fails to deposit with
Mortgagee the deficiency upon written requast

8.7 Tax on Indebtedness or Mortgage.( ¥/ _any law is passed: {a) which would
impose upon Mortgagee the obligation to pay the wncle or any part of the Impositions; or
{b) which would change in any way the laws relating fo'the taxation of mortgages, deeds
of trust or debts so as to affect this Mortgage or the-indebtedness; provided, however,
that if in the opinion of Mortgagee's counsel it shall be lawful for Mortgagor to pay such
Impositions or to reimburse Mortgagee therefor, then no Rvent of Default shall be
deemed to have occurred if a mutually satisfactory reimburiement egreement is exe-
cuted by Mortgagor and delivered to Mortgagee and such Impesitions or reimbursements
are thereafter paid by Mortgagor.

8.8 Failure to Maintain Permits or Licenses. If Mortgagor shall fail to maintain
any permits or licenses which are necessary and reqguired for operation ¢t tne Mortgaged

Property.

8.9 Intenticnally Omitted.

8.10 False Representation. If any representation or warranty made by Mortgagor,
Beneficiary, the General Partner or any other Affiliated Person or others in, under or
pursuant to the Loan Documents shall be faise or misleading in any respect on or at any
time after the date when made, or if any inaccuracy shall exist in any of the financial
statements, operating information or other information furnished to Mortgagee in

connection with the Loan Documents,

8.11 Failure to Notify Mortgagee of Default or False Representation. If Mort-
gagor, Beneficiary, the General Partner or any other Affiliated Person shall fail to notify
Mortgagee in writing as soon as it shall be practicable to do so upon learning that any
representation or warranty made by Mortgagor, Beneficiary, the General Partner or by
any other Affiliated Person to Mortgagee is false or misleading in any material respect,
or upon learning of the occurrence of any event which with the passage of time or the
giving of notice or both would constitute an Event of Default under the Loan Documents.

8.12 TFailure to Obtain Mortgagee's Consent to Transfer or Financing. If Mort-
gagor shall make any unpermitted transfer or financing in violation of paragraph 7.17

above.
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8.13 Levy or Attachment. Subject to the provisions of paragraph 10.20 hereof, if
any writ, attachment, levy, citation, lien or distress warrant shall be issued against the
Mortgaged Property or any part thereof or interest therein.

8.14 Intent}.onally Omitted.

8.15 lnability to Pay Impositions and Other Debts. If Mortgagor shall fail to pay
any of the Impositions when due, or if Mortgagor shall suffer or permit any other
accounts payable in connection with the Mortgaged Property to become past due, or if
Mortgagor, Beneficiary, the General Partner or any other Affiliated Person shalil
generally fail or be unable to pay its debts as they come due, or shall admit in writing its
inability to pay its debts as they become due, or shall make a general assignment for the

benefit of ereditors.

B.16 “intentionally Omitted.

8.17 Defsult Under Leases. If Mortgagor or Beneficiary shall default in the per-
formance of ars coligations required pursuant to the Leases; provided, however, that the
determination of ‘whether a default by Mortgagor has occurred under any Leases
pertaining to the ilorizage Property shall have been made by a final and unappeslable

court order.

Artiecle 9

DEVAULT AND FORECLOSURE

9.1 Remedies. If an Event 0f Default shall occur, Mortgagee may, at its option,
exercise one or more or all of the following remedies either successively or concurrently:

'8.1.1 Acceleration. Declare the unpaid portion of the Indebtedness to be
immediately due and payable, with interast-thereon accruing at the Default Rate,

without further notice or demand (each c¢f. which hereby is expressly waived by
Mortgagor), whereupon the same shall become inumediately due and payable.

9.1.2 Receiver. Apply at any time tG. a court having jurisdietion for the
appointment of a receiver of the Mortgaged Propertv..and of the Rents and Leases; and
such appointment shall be made by the court as a8 matter ol siriet right to Mortgagee and
without reference to the adequacy or inadequacy of the :zecurity or value of the Mort-
gaged Property, or to the sclvency or insolvency of Mortgagar; and Mortgagor does here-
by irrevocably consent to such appointment. The Rents shall be-arglizd by the receiver to
the payment of the Indebtedness, as provided in paragraph 9,5 k2low, or as otherwise
ordered by the court,

9,1.3 Entry on Mortgaged Property. Enter upon the Mortgaged Property,
without force or with such force as is permitted by law, and without notice/crprocess or
with such notice or process as is required by law, unless such notice or procsss is wajv-
able, in which case Mortgagor hereby waives such notice and pracess,; and takz zxclusive
possession thereof and of all books, records and accounts relating thereto.

9.1.4 Power of Sale. To the fullest extent permitted and pursuant to the
procedures provided by applicable law, exercise such power of sale as may be provided by
applicable law, and sell or offer for sale the Mortgaged Property in such portions, order
and parcels as Mortgagee may determine, with or without having first taken possession of
the same, to the highest bidder at public auction. Such sales shall be made in accordance
with the Legal Requirements therefor for the state in which the Mortgaged Proparty is
located, including, to the extent there relevant, the Uniform Commercial Code there in
effect. Nothing contained in this paragraph 9.1.4 shall be canstrued to limit in any way
Mortgagee's rights to sell the Mortgaged Property by private sale if, and to the extent
that, such private sale is permitted under the laws of the state where the Morigaged
Property is located or by public or private sale after entry of a judgment by any court of
competent jurisdietion ordering the same.

9.1.5. Full or Partial Foreclosure. Pursuant to the procedures provided by
applicable law, institute and prosecute foreciosure proceedings with respect to the Mort-
gaged Property; or, if Mortgagee so elects, institute foreclosure procedures only with
respect to a portion of the Indebtedness or to a portion of the Mortgaged Property (such
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partial proceeding being hereinafter referred to as a partia] foreclosure). Mortgagor
agrees that a sale pursuant to a partial foreclosure, if so made, shall not in any manner
affect the remainder of the secured Indebtedness, but as to such remainder this Mortgage
and the lien thereof shall remain in full force and effect just as though no foreclosure
sale had been made under the provisions of this paragraph. Notwithstanding the filing of
any partial foreclosure or entry of a decree of sale therein, Mortgagee may elect, at any
time prior to a foreclosure sale pursuant to such decree, 1o discontinue such partial
foreclosure and to sccelerate the entire secured Indebtedness by reason of any Event of
Default upon which such partial foreclosure was predicated or by reason of any other
Event of Default, and proceed with full foreclosure proceedings. It is further agreed that
severa! foreclosure sales may be made pursuant 1o partial foreclosures without
exhausting the right of full or partial foreclosure sale for any remainder of the secured
Indebtedness, it being the purpose hereof to provide for a partial foreclosure sale of the
secured Indebtedness without exhausting the power to foreclose and to sell the Mort-
gaged Proporty pursuant to any such partial foreclosure for any other part of the secured
Indebtedress’ whether matured at the time or subsequently maturing, and without
exhausting azy right of acceleration and full foreclosure.

9.1.% \Other. Exercise any other remedy specifically granted under the Loan
Documents now ¢ ioreafter existing in equity, at law, by virtue of statute or otherwise.

9.2 Right_and Authority of Receiver or Mortgagee in_the Event of Default,
Power of Attorney. uUuen the occurrence of an Event of Default hereunder anc entry
upon the Mortgaged Froperty pursuant to paragraph 9.1.3 above, or appointment of a
receiver pursuant to paragrepy 9.1.2 above, and under such terms and conditions as may
be deemed prudent and reascaable. in Mortgagee's or the receiver's opinion under tae cir-
cumstances, all at Mortgagor's (:xpense, Mortgagee or said receiver, as the case may be,
may do or permit any one or mcrz-of the following, successively or concurrently: (&)
enter upon and take possession and ountrol of the Mortgaged Property; (b) take and main-
tain possession of all documents, bnoks, records, papers and accounts related to the
Mortgaged Property; (¢} exclude Mortgegor, its agents and employees wholly from the
Mortgaged Property; (d) manage and opersie\the Mortgaged Property; (e) preserve and
maintain the Mortgeged Property; (f) meke repairs and alterations to the Morigaged
Property; (g) complete any construction or repair of the improvements on the Morigaged
Property with such changes, additions or modifirations to the plans and specifications or
jintended dispesition and use of the improvements under constiruction on the Moerigeged
Property as Mortgagee may deem appropriate op’ nasirable to place the Mortgaged
Property in such condition as will, in Mortgagee's Sole-judgment, make it or any part
thereof readily marketable or rentable; (h) conduct a merksting or leasing program with
respect to the Mortgaged Property, or employ a marketirg oi !easing agent or agents to
do so, directed to the lease or sale of the Mortgaged Propercy, under such other terms
and conditions as Mortgagee may in its sole discretion deem Apyropriate or desirable; (i)
employ suech contractors, subcontractors, materialmen, archilecis, engineers, consul-
tants, managers, brokers, marketing agents or other employees, agents, independent
contractors or professionals, as Mortgagee may in its sole diseretion ceem appropriate or
desirable, to implement and effectuate the rights and powers herein graniad; {j) execute
and deliver, in the name of Mortgagor as attorney-in-fact and agent of (Motgagor, or in
its own name as Mortgagee or receiver, such documents gnd instruments as nrsnecessary
or appropriate to consummate authorized transactions; (k) enter such leases, :vhether of
real or personal property, or tenancy agreements, under such terms and conditions as
Mortgagee or receiver may in its sole discretion deem appropriate or desirable; (I edllect
and receive the Rents from the Mortgaged Property; {m} eject tenants or repossess per-
sonal property, as provided by law, for breaches of the conditions of their leases or other
agreements; (n) sue for unpaid rents, payments, income or proceeds in the name of Mort-
gagor or Mortgagee; {0) maintain actions in foreible entry and detainer and actions in
distress for rent; (p) compromise or give acquittance for rents, payments, income or
proceeds that may become due; {(q) delegate or assign any and all rights and powers given
to Mortgagee by this Mortgage; and/or (r) do any acts which Mortgagee or the receiver in
its discretion deems appropriate or desirable to protect the security hereof and/or use
such measures, legal or equitable, as it may in its discretion deem appropriate or
desirable, to implement and effectuate the provisions of this Mortgage. This Mortgage
shall constitute a direction to and full authority to any lessee or other third-party who
has heretofore dealt or may hereafter deal with Mortgagor or Mortgagee, at the request
of Mortgagee, to pay all amounts owing under any lease or other agreement to Mortgagee
without proof of the default relied upon. Any such lessee or third-party is hereby
irrevocably authorized to rely upon and comply with (and shall be fully protected by
Mortgagor in so doing) any request, notice or demand by Mortgagee for the payment to
Mortgagee of any Rents or other sums which may be or thereafter become due under its
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iease or other agreement, or for the performance of any undertakings under any such
lease or other agreement, and shall have no right or duty te inquire as to whether any
default under this Mortgage or any of the other Loan Documents has actually occurred or
is then existing, and Mortgagor hereby constitutes and appoints Mortgagee, its assignees,
successors, transferees and nominees, as Mortgagoer's {rue and lawful attorney in fact and
agent, with full power of substitution in the Mortgaged Property, in Mortgagor's name
and stead, to do or permit any one or more of the foregoing desecribed rights, remedies,
powers and authorities, suceessively and concurrently, and said power of attorney shall
be deemed a power coupled with an interest and irrevocable.

2 |

9.3 Remedies Cumulative and Concurrent, The rights and remedies of Mort-
gagee as provided herein and in the Loan Documents shall be cumulative and concurrent
and may be pursued separately, successively or together against Mortgagor or against
other obligors or against the Mortgaged Property, or any one or more of them, at the sole
discretion of Morigagee, and may be exercised as often as cceasion therefor shell arise.
The failare to exercise any such right or remedy shall in no event be construed as a

waiver or reiease thereof.

9.4 Wweiver of Redemption, Notice, Marshalling, ete. To the extent permiited by
law, Mortgagor {irceby waives any and all rights of redemption from sale under any order
or decree of foreaiccure of this Mortgage or under any sale pursuant to any statute,
order, decree or judgrment of any court, on its own behalf and on behalf ¢f each and every
person acguiring any ‘nierest in or title to the Mortgaged Property or any portion
thereof. Mortgagor furthey mgrees, to the extent permitted by law, that if & default
occurs hereunder, neither Morcgagor nor anyone claiming through or under it shall or will
set up, claim or seek to take advantage of any homestead exemption, appraisement,
valuation, stay, extension, mori.tor.um or other laws now or hereafter in force in order to
prevent or hinder enforcement ur'toreelosure of this Mortgage, or absclute sale of the
property hereby conveyed, or the final and absolute putting into possession thereof,
immediately after such sale, of the prernasers thereat, and Mortgagor, for itself and ail
who may at any time claim through or under it, hereby waives and releases to the full
extent that it may lawfully so do the benelit of such laws and any and all rights to have
the assets comprised in the security intended to be created hereby marshalled upon any
foreclosure of the lien hereof.

9.5 Application of Proceeds. The proceess of any sale or all or any portion of
the Mortgaged Property and the amounts generated Fy any holding, leasing, operation or
other use of the Mortgaged Property shall be applied-by Mortgagee in such order as
Mortgagee may at its option elect, for the following purposes:

(a) to the payment of all of the costs and expenses of taking possession of
the Mortgaged Property and of holding, using, leaszing, repairing, improving
and selling the same, including, without limitation, paymeént of attorneys fees and
fees of 8 receiver;

{b} to the payment of acerued and unpaid interest due on<he Note;
{c) to the payment of the balance of the Indebtedness; and

(d) the balance, if any, to Mortgagor.

9.6 No Conditions Precedent to Exercise of Remedies: Mortgagor shall not be
reiieved of any Obligation by reason of: (a) the failure of Mortgagee to comply with any
request of Mortgagor to foreclose the lien of this Mortgage or to enforce any provision of
the other Loan Documents; (b) the release, regardless of consideration, of the Mortgaged
Property or any portion thereof, or the addition of any other property to the Mortgaged
Property; (e) any agreement or stipulation extending, renewing, rearranging or in any
other way modifying the terms of the Loan Decuments without first having obtained the
consent of, given notice to or paid any consideration to Mortgagor and in such event
Mortgagor shall continue to be obligated to make payment according to the terms of any
such extension or modification agreement unless expressly released and discharged in
writing by Mortgagee; or (d) by any other act or occurrence save and except the caom-
plete payment of the Indebtedness and the complete fulfillment of all of the Obligations.

9.7 [ndemnity. Mortgagee shall not be cobligated to perform or discharge, nor
does it hereby undertake to perform or discharge, any obligation, duty or liability of
Mortgagor, and to the extent provided by law and except for Mortgagee's willful mis-
conduct or gross negligence, Mortgagor shall and does hereby agree to protect, indem-
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nify, defend and hold Mortgagee harmless of and from any and all iiability, loss, cost,
expense or damage which it may or might incur in the exercise of its rights, remedies,
powers and authority hereunder, and of and from any and &ll claims and demands whatso-
ever which may be asserted against it by reason of any alleged obligations, undertakings
or liabilities. Should Mortgagee incur any such liability, loss, cost or damage of or in the
defense of any claims or demands, the amount thereof, including costs, expenses and Bt-
torneys' fees, shall be secured hereby, and Mortgagor shall reimburse Mortgagee therefor
immediately upon demand, with interest acceruing at the Defauit Rate.

9.8 Discontinuance of Proceedings. In case Mortgagee shall have proceeded to
invoke any right, remedy or recourse permitted under the Loan Documents and shall
thereafter elect to discontinue or abandon the same for any reason, Martgagee shall have
the unqualified right so to do and, in such an event, Mortgagor and Mortgagee shall be
restored to their former positions with respect to the Indebtedness, the Obligations, the
Loan Dociments, the Mortgaged Property and otherwise, and the rights, remedies,
recourser and powers of Mortgagee shall continue as if the same had never been invoked.

Article 10
MISCELLANEQUS

10.1 Future Advences. This Mortgage is given to secure payment of the Note,
whether the entire amoun?-thereof shall have been advanced to Mortgagor at the date
hereof, or at a later date. &id to secure the payment and performance of all other
liabilities and obligations of“Mertzagor under the Note or the Loan Documents, and any
other amount or amounts that (nay be added to the Indebtedness under the terms of this
Mortgage, all of which Indebtednsss being equally secured with and having the same
priority as any amounts advanced gt the date hereof. It is agreed that any future
advances made by Mortgagee to or far the benefit of Mortgagor from time to time under
this Mortgage or the Loan Documents, whether or not such advances are obligatory or
are made at the option of Mortgagee, or cinerwise, made at any time from the date of
this Mortgage, and all interest accruing thereon, shall be equally secured by this
Mortgage and have the same priority as all(anounts, if any, advanced as of the date
hereof and be subject to all of the terms and provisions of this Mortgage. The total
amount of indebtedness that may be so secured «pay increase or decrease from time to
time, but the total unpaid balance so secured at any oue time, plus interest thereon, plus
any disbursements made for the payment of taxes, lzvies, insurance or other liens,
charges or encumbrances on the Mortgaged Property, pius iiterest on such disburgements
at the Default Rate, shall not exceed Five Hundred Percert (509%) of the face amount of

the Note.

10.2 Further Assurances. Mortgagor, upon the reasonatie equest of Morigagee,
will execute, acknowledge and deliver such further instruments {ircluding, without limi-
tation, a declaration of no set-off) and do such further acts as may Le necessary, desir-
able or proper to carry out more effectively the purpose of the Loan Doctinants.

10.3 Recording and Filing. Mortgagor will cause the Loan Doecurietis and all
supplements thereto at all times to be recorded and filed in such manner eid. in such
places as Mortgagee shall reqguest, and will pay any recording and tiling taxe:, fees and
other charges.

10.4 Notice. All notices, demands, requests and other communications required
under the Loan Documents shall be in writing and shall be deemed to have been properly
given if delivered by messenger or if sent by U.S. first class mail, postage prepaid,
addressed to the party for whom it is intended at Mortgagor's Address or Morigagee's
Address, as the case may be, and if to Mortgagor, with a copy to Hess, Kaplan &
McDowell, Ltd.,, 180 North LaSalle Street, Suite 2525, Chicago, lllinois 60601,
Attention: Peter A. Hess, Esq., and if to Mortgagee, with a copy to Coffield Ungaretti
Harris & Slavin, 3500 Three First National Plaza, Chicago, lllincis 60802, Attention:
Barbara J. Davis, Esq. Notice will be deemed to have been given upon delivery if
delivered by messenger or on the date of mailing if mailed. Any party may designate a
change of address by written notice to the other.

10.5 Mortgagee's Right to Perform the Obligations. If Mortgagor fails to make
any payment or perform any act required by the Note, the Loan Documents or the Legal
Requirements, Mortgagee, without any obligation so to do and without waiving any other
right, remedy or recourse, may make such payment or perform such act at the expense of
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Mortgagor. All sums so paid by Mortgagee and all costs incurred in connection there-
with, together with interest thereon at the Default Rate from the date of payment, shail
constitute part of the Indebtedness secured by this Mortgage and the Loan Documents
and shall be paid by Mortgagor to Mortgagee on demand or shall be included in any

judgment of foreclosure.

10.6 Modification. The Loan Documents and the terms of each of them may not
be changed, waived, discharged or terminated orally, but only by an instrument or instru-
ments in writing signed by the parties to the Loan Document being so modified, including
Mortgagee, even if Mortgagee has not executed such Loan Document.

10.7 No Waiver. All options and rights of election herein provided for the benefit
of Mortgagee are continuing, and the failure to exercise any suech option or right of
election upon a particular default or breach or upen any subsequent default or breach
shall not ke construed as waiving the right to exercise such option or election at any
later date. Vo exercise of the rights and powers herein granted and no delay or omissions
in the exerrize of such rights and powers shall be held to exhaust the same or be con-
strued as a wairer thereof, and every such right and power may be exercised at any time
and from time to time.

10.8 Subrogacian. If the proceeds of the Note are utilized in whole or in part to
take up. any existing iien against the Mortgaged Property or any portion thereof,
Mortgagee shall be subrogated to any and all rights of the holder of any such lien,
whether or not it is assignzd to Mortgagee, and said liens are hereby renewed, extended
and carried forward in full fzpile and effect for the benefit of Mortgagee.

10,9 Mortgagee's Costs and Expenses. Mortgagor further expressly covenants and
agrees to pay Mortgagee all cosis and expenses of every kind paid or incurred by Mort-
gagee in any way in econnection witii-the Note, this Mortgage or other Loan Documents,
and the protection of the Mortgaged Property or the maintenance of the lien of this
Mortgage, and the security interests under the other Loan Documents or otherwise in
connection with the determination and e:ercise by Mortgagee of any of its rights or
remedies under the Loan Documents upon the occurrence of any event whieh, with the
passage of time or the giving of notice or both, could constitute a default or an event of
default hereunder, including any and all experditures for documentary evidence, title
insurance, minutes of foreeclosure, or any abstrac* or opinion of title to the Mortzaged
Property, and all similar fees, costs, charges and e¢»prnses, and including all attcrneys
fees and stenographer's fees, paid or incurred by Mortisgee in any suit or legal proceed-
ing, or in preparation or in anticipation of declaring a defau!t or event of default, or in
preparation or in anticipation of such suit or proceeding, vegardless of whether such suit
or proceeding is actually instituted, ineluding, without lirij®ation, any bankruptey or
insolvency proceeding, probate proceeding, or other proceeding in.which Mortgagee may
in its diseretion intervene in order to protect its security, or syr=zl from any of the
foregoing, or otherwise paid or incurred by Mortgagee in obtaining legal advice regarding
its rights and remedies under the Loan Documents, or in determining vhether to declare
a default or event of default hereunder. All such fees, costs, charges ard expenses shall
econstitute so much additional indebtedness evidenced by the Note and secvved by this
Mortgage, regardiess of whether the same may cause the Indebtedness secuien nereby to
exceed the face amount of the Note, and shall be immediately due and paysbtle when
incurred, with interest aceruing thereon at the Default Rate, and shall be allowad-in any
decree of foreclosure hereof. No proceeding to foreclose this Mortgage, wheiler a
decree of foreclosure shall have been entered therein or not, shall be dismissed, nor shall
a release of this Mortgage be given until all such expenses, charges and costs of
Mortgagee shall have been paid in full.

10.10 Usury. It is expressly stipulated and agreed to be the intent of Mortgagor
and Mortgagee to at all times comply with applicable law now or hereafter governing the
interest payable on the Note or the loan secured hereby. If the applicable law is ever
revised, repealed, or judiciatly interpreted so as to render usurious any amount called for
under the Note (or under any other instrument evidencing or relating to any of the
secured indebtedness), or contracted for, charged, taken, reserved or received with
respect to the loan secured hereby, or if Mortgagee's accelerastion of the Note or any
prepayment by Mortgagar results in Mortgagor having paid any Interest in excess of that
permitted by law, then it is Mortgagor's and Mortgagee's express intent that all excess
amounts theretofore collected by Mortgagee be eredited on the principal balance of the
Note (or, if the Note has been paid in full, refunded to Mortgagor), and the provisions of
the Note and this Mortgage and other Loan Documents immediately be deemed reformed
and the amounts thereafter coliectible hereunder and thereunder reduced, without the
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necessity of the execution of any new doecument, so as to comply with the then applicable
law, but so as to permit the recovery of the fullest amount otherwise called for

hereunder and thereunder.

10.11 Sucecessors and Assigns; Covenants Running with the Land. The terms, pro-
visions, covenants and conditions hereof and of the Loan Documents shall be binding upon
Mortgagor, Beneficiary, the General Partner and any other Affiliated Person, their
respective heirs,.devisees, representatives, successors and assigns, and shall inure to the
benefit of Morigagee and. its respective successors, substitutes and assigns, and shall
constitute covenants running with the land.

10.12 Conflict of Terms. The terms, provisions, covenants and conditions of the
Mortgage shall be construed in such a manner as to be consistent with the terms and any
other instruments executed in connection with or as security for the Note; provided,
however, in the event of a conflict between the terms of this Mortgage and the terms of
the gther Tl.oan Documents, the terms of this Mortgage shall control.

10.13 applicable Law. The rights and obligations of the parties hereto shail be
governed by anr ¢construed in accordance with the laws of the State of lllinois, except to
the extent that Tederal law must preempt the applieability of state usury or other laws,

10.14 Report of Real Estate Transaction. Mortgagor has made or provided for
making, or will make cr-provide for making, on a timely basis, any reports or returns
required under Section 8043‘e) of the Internal Revenue Code of 1986 (and any similar
reports or returns required Dyl state of local law) relating to the Mortgaged Property,
notwithstanding the fact thati the-primary reporting responsibility may fall on Mortgagee,
counsel for Mortgagee, or some other third party. Mortgagor's obligations under this
paragraph shall be deemed to ue satisfied if proper and timely reports and returns
required under this paragraph are riled by a title company or real estate broker involved
in the real estate transaction relatingir the Mortgaged Property, but nothing contained
herein shall be construed to require suer returns or reports to be filed by Mortgagee or

counsel for Mortgagee.

10.15 Business Loan. Mortgagor ackncwlzrges and agrees (a) that the Note, this
Mortgage, and the other Loan Documents have ©ezn negotiated, executed and delivered
in the State of illinois; (b) that the proceeds of tne Note will be used for a "business
purpose” as specified in Section 4(1)(c) of Paragrapi¢407, ch. 17 of the Illinois Revised
Statutes, and that accordingly, the principal obligat’zil secured hereby constitutes a
business loan which comes within the purview of said parasraph; and (e) that the Indebt-
edness and.the Obligations secured hereby are an exempted trruisaction under the Truth-
in-Lending Act, 15 U.S.C, §§1601, et seq.

10.16 No Joint Venture; Mo Third Party Beneficiary. Morigzzor acknowledges and
agrees that in no event shall Mortgagee be deemed tc be a partnerior jaint venturer with
it. Without limitation of the foregoing, Mortgagee shall not be dveemed to be such a
partner or joint venturer on aceount of its becoming a mortgagee in posses:;ion or exer-
cising any rights pursuant to this Mortgage or pursuant to any other instrument or docu-
ment securing any portion of the Indebtedness or otherwise. No other persun - shall be
deemed to have any right or priority under this Mortgage to any extent or fecany pur-
pose whatscever, nor shall any other person have any claim or right of acticn with
respect to the Mortgaged Property or proceeds of the Indebtedness or be deemed a_third-
party beneficiary under this Mortgage or under the Loan Documents.

10.17 Severability. The Loan Documents are intended to be performed in ancord-
ance with, and only to the extent permitted by, all applicable Legal Requirements. If
any provision of any of the Loan Doccuments or the application thereof to any person or
circumstance shall, for any reason and to any extent, be invalid or unenforceable neither
the remainder of the instrument in which such provision is contained, nor the application
of such provision to other persons or circumstances nor the other instruments referred to
herein shall be affected thereby, but rather shall be enforced to the greatest extent
permitted by law. It is hereby expressly stipulated and agreed to be the intent of Mort-
gagor and Mortgagee to at all times comply with the usury and all other laws relating to
the Loan Documents, If, at any time, the applicable Legal Requirements render usurious
any amount called for in any Loan Document, then it is Mortgagor's and Mortgagee's
express intent that such document be enforced to the greatest extent permitted by law,
so as to comply with the then applicable law 50 as to permit the recovery of the fullest
amount otherwise called for in such Loan Decuments.
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10.18 Release Upcn Payment and Discharge of Mortgagor's Qbligations. If Mort-
gagor shall fully pay all principal and interest on the Note and all other Indebtedness
evidenced and secured hereby, and perform and comply with all of the Obligations to be
performed and complied with by Mortgagor, then this Mortgage shall be satisfied, and
Maortgagee shall thereupon release this Mortgage and the lien thereof by proper instru-
ment upon payment and discharge of all Indebtedness secured hereby and, if allowed by
law, upon payment to Mortgagee of a reasonable fee for the preparation of such release.

10.19 Counsent of Mortgagee. Any consent by Maortgagee in any single instance
shall not be deemed or construed to be Mortgagee's consent in any like matter arising at
a subsequent date, and the failure of Mortgagee to promptly exercise any right, power,
remedy, consent or approval provided herein or at law or in equity shall not constitute ar
be construed as a waiver of the same, nor shall Mortgagee be estopped from esxercising
such right, power, remedy, consent or approval at a later date. Any consent or approval
requested of and granted by Mortgagee pursuant hereto shall be narrowly construed to be
applicable oaly to Mortgegor and the matter identified in such eonsent or approval {and
no third party shall claim any benefit by reason thereof), snd shall not be deemed to
constitute Moirigagee a venturer or partner with Mortgagor whatsoever, nor shall privity
of contract ue presumed to have been established with any such third party. if
Mortgagee dectns it to be in its best interest to retain the assistance of persons, firms or
corporations (inctuding, but not limited to, attorneys, appraisers, engineers and
surveyors) with respecc to a request for consent or approval, Mortgagor shall reimburse
Mortgagee for all costs-incurred in connection with the employment of such persons,
firms or corporations.

10.20 Permitted Coutests. Notwithstanding anything to the contrary herein
contained, Mortgagor shali have 1he right to contest by appropriate legal proceedings
diligently prosecuted any Impositicss and any mechanics', materialmen's or other liens or
claims for lien upon the Mortgaged Prnperty (all herein called "Contested Liens'"), and no
Caontested Lien shall constitute an Eventof Default hereunder, if, but only if, each of the
following terms and conditions is satisfica in full to Morigagee's satisfaction:

{a) Mortgagor shall forthwith give notice of any Contested Lien to
Mortgagee at the time the same shall be asserted; and

(b) Mortgagor shall deposit witts Mertgagee in cash the full amount of
such Contested Lien, together with sueh additional amount equal to Mortgagee's
estimate of interest, penalties or other increases that might arise during the period
of contest (hereinafter referred to as the "Lien amovnt™), provided, however, in the
event of a mechanic lien elaim, in lieu of sueh paymert. Mortgagar shall have the
right to bond over such lien with the title company winich insured this Mortgage;
and

(c) Mortgagor shall diligently prosecute the coalesi of any Contested
Lien by appropriate legal proceedings having the effect of stajing the foreclosure
or forfeiture of the Mortgaged Property, and shall permii Maontgagee to be
represented in, or review and approve the steps taken by Mortgagor in, any such
contest and shall pay all expenses incurred by Mortgagee in so doing, jacluding fees
and expenses of Mortgagee's counsel (all of which shall constituie’ so rmuch
additional Indebtedness secured hereby with interest at the Default’ Hate until
paid); and

() Mortgagor shall pay such Contested Lien and all Lien Amounts
together with interest and penalties thereon (i) if and to the extent that any such
Contested Lien shall be determined adverse to Mortgagor, or (ii) forthwith upon
demand by Mortgagee, if, in the opinion of Mortgagee, and notwithstanding any
such contest, the Mortgaged Property shall be in jeopardy or in danger of being
forfeited or foreclosed; provided, that if Mortgager shall fail so to do, Mortgagee
shall have the right and option (but shall nat be required or obligated) to pay sl
such Contested Liens and Lien Amounts, and interest and penalties thereon, and
such other sums as may be necessary in the judgment of Mortgagee to obtain the
release and discharge of such liens; and any amounts expended by Mortgagee in so
doing shall be so much additional Indetedness secured hereby, with interst at the
Default Rate until paid.

16952288

10.21 Trustee's Exculpation. This Mortgage is executed by AMERICAN NATIONAL
BANK AND TRUST COMPANY OF CHICAGO, not personally but as Trustee as afore-
said, in the exercise of the power and authority conferred upon and vested in said Trustee

g
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(and said Trustee hereby represents and warrants that it possesses full power and
authority to execute this instrument), and it is expressly understood and agreed that
nothing herein or in the Note shall be construed as creating any liability on said Trustee
personally to perform any covenants, either express or implied, herein contained or with
regard to any warranty centained herein (except the warranty relating to the authority of
said Trustee to execute this Mortgage) all such personal liability, il any, being expressly
waived with respect to said Trustee, but nothing in the preceding portions of this
paragraph shall be construed in any way as to affect or impair the lien of this Mortgage,
or Mortgagee's right to exercise any of its rights and remedies hereunder, or be construed
in any way so as to limit or restrict any of the rights and remedies of Mortgagee
hereunder in any proceedings to enforce payment of the Indebtedness secured hereby out
of and from the security given therefor in the manner provided herein, in the Note and
ather instruments given to secure the Note, and further shall not in any way be construed
to restrict or limit Mortgagee's absolute right to enforce personal liability against any
co-maker, guarantor or guarantors or any other instrument given to secure the

Indebtedress secured hereby.

IN WIEXTS8S WHEREOF, Mortgagor has caused this Mortgage to be executed as of
the day and y=ar-first above written.

AMERICAN NATIONAL BANK AND TRUST
COMPANY OF CHICAGO, not personally but
as Trustee under Trust Agreement dated
August 20, 1988 and known as Trust No.
100677-00

ATTEST: [SE

By: /7%/ By:
Uiz

Name-/‘:/ 7 5 O SR — Name:_/ 7./  helo
) 17 L Oy Title: 7 Y

Title:
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TRUSTEE'S ACKNOWLEDGMENT

STATE OF \-fQ’é/

)
~ ) S8
county oF_{' et )
i, KAREN E. BURNS , a Notary Public in and for the Cqunty and State
aforgsgid, the DO HEREBY CERTIFY that J. MICHAEL WEELANY ~ o fod
%ﬁﬁfANNrt Q. DAKEF , the YIGE PRESIDENT, and _ ASSISTAN ﬁ?,

respectively, of AMERICAN NATIONAL BANK AND TRUST COMPANY QF CHICAGQO,
who are personally known to me to be the same persons whose names are subscribed to
the foregoing instrument as such officers, appeared before me this day in person and
acknowledred that they signed and delivered the sald instrument as their own free and
voluntary' att, and as the free and voluntary act of said bank, not personally but as
Trustee as s7oresaid, for the uses and purposes therein set forth.

Given und~zr,my hand and Notarial Seal this day ot‘JUN 1 6 ]QBB y 1988.

3 HOFFICIAL STAL 3 v

3 Karen E. Bturc?  Sinols ‘*’i —

$ Notary Public, Stals of IIl'nois... 3

3 My anmission.ﬁxph_;a 8/27/%0 3§ S AR

My Commission Expires:

, 19

This instrument wg_s.prepared by and
after recording should be mailed 1o

Mark 8. Litner, Esq. _

COFFIELD UNGARETTI HARRIS & SLAVIN
3500 Three First National Plaza

Chicaga, Illinois 60602
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EXHIBIT A

Highland Legal Description
PARCEL 1:

Lots 1 and 2 in the Landings Phase II, being a subdivigsion of
part of the West 1/2 cf Section 19, Township 36 North, Range 15,
Bast of the Third Principal Meridian,

in Coock County, Illincis,
according to the Plat thereof recorded July 7, 1987 as Document
87,372,563.

Permanenrt Tax Numbers:

30~-19~-300-011 Volume: 225
{AEfecis part of Parcel

1, part of Parcel 2 and other property)

30-19-301-004
{Affects part of Parcel 1 and other
property)
30-19-100-113
(Affects part of Parcel 1)

Common Address: North of 170th Stres. and east of

the Commonwealth Edison pawer lines
Lansing, Illinois

~288
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EXHIBIT B

Highland
Permitted Exceptions

1. General Real Estate Taxes not yet due and payable.

2. An easement for public utilities, as disclosed by the Plat of
subdivision.

Recorded : July 7, 1987 Document: 87,372,563

Affects : The West 10 feet of Lots 1 and 2 of Parcel 1

3. Rigbts of the United States of America, the State of
Illincis,  the municipality and the public, in and to that part of
the land £alling in the bed of the LITTLE CALUMET RIVER; alsoc
rights of( the adjecining property owners in and to the free and
unobstructed flow of the water thereof.

DEPT—01 RECORDING $40.06

THE2RPEZ TRAN BOELT 04/24/88 15:57:00
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