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This instrument was prepared by Alan Papernick, Esquire,
Papernick & Gefsky, 34th Floor, One Oxford Centre, Pittsburgh,
Pennsylvania 15219.

MORTGAGE AND SECURITY AGREEMENT

THIS INDENTURE MADE THIS Jﬁgkiday of , 1988,
between AMERICAN NATIONAL BANK AND TRUST COMPANY JOFV CHICAGO
(hereinafter called the "Mortgagor"), a national banking
assoclizxtion, having an address of 33 North lLaSalle Street,
Chicago, ¥1linois, not personally but solely as Trustee for
MARTPARC ASSOCIATES LIMITED PARTNERSHIP, an Illinois Limited
Partnership, pursuant to a certain Trust Agreement dated March
31, 1987, and known as Trust No. 102408-02,

DOLLAR BANK, FEDERAL SAVINGS BANI, having its office at Three
Gateway Center, Pittsburgh, Pennsyivania 15222 (hereinafter
called "Mortgagee").

WITNESSETH:

WHEREAS, Mortgagor has executed and delivered to
Mortgagee its Note (the "Note"), bearing even date harzwith,
wherein Mortgagor promises to pay to Mortgagee the princiral sum
of Twelve Million Five Hundred Thousand Dollars ($12,500,000.00)
{(the "Loan") in lawful money of the United States of America,
advanced or to be advanced by Mortgagee to Mortgagor in
accordance with the terms of a certain Construction Loan
Agreement of even date herewith (the "Locan Agreement"), with
interest thereon at the rates and times, in the manner and
according to the terms and conditions specified in the Note, all
of which are incorporated herein by reference, which amounts, if
not sooner paid, shall become due and payable on September 1,

1993. Please return to: Joan Moore
Ticor Title Insurance Co, Ba*
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NOW, THEREFORE, in consideration of the indebtedness
evidenced by the Note, and to secure the payment to Mortgagee of
the principal and interest, and all other sums provided for in
the Note and in this Mortgage and Security Agreement
("Mortgage"), according to their respective terms and conditions,
and to secure the performance and observance by Mortgagor of all
covenants and conditions contained in the Note, and in any
renewal . extension or modification thereof, and in this Mortgage
and in all other Loan Security Documents, but in no event to
exceed the sum of Twenty-Five Million Dollars ($25,000,000.00),
Mortgagor has ¢ranted, conveyed, sold, aliened, enfeoffed,
released, confirmad and mortgaged, and by these presents does
hereby grant, convey,; sell, alien, enfeoff, release, confirm and
mortgage unto Mortgagee, its successors and assigns, free of any
right or equity of redempiion, which are hereby waived by
Mortgagor, all that certaii rzal estate described in Exhibit "A"
attached hereto and made a part-hereof.

TOGETHER WITH all of Mor‘gegor’s right, title and
interest now owned or hereafter acquired in:

(i) Any and all buildings, streets, alleys, passages,
ways, waters, watercourses, rights, liberties, privileges,
improvements, hereditaments and appurtenances thereto or in any
way appertaining thereto, and all easements, rights-of-way,
licenses and covenants now existing or hereafter creater for the
benefit of Mortgagor or any subsequent owner or tenant of che
Mortgaged Premises over ground adjoining the Mortgaged Prenmises
and all rights to enforce the maintenance thereof, and all other
rights, liberties, and privileges of whatsoever Kind or
character, and the reversions and remainders, income, rents,
issues and profits arising therefrom, and all the estate, right,
title, interest, property, possession, claim and demand
whatsoever, at law or in equity, of Mortgagor in and to the
Mortgaged Premises or any part thereof.

L2 18LEEY
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(ii) Aall furniture, furnishings, floor coverings,
household appliances, office equipment and articles of interior
decoration; all screens, awnings, venetian blinds, shutters,
shades, storm windows and storm doors; all office, restaurant,
bar, kitchen and laundry fixtures, utensils, appliances and
equipment; all cleaning, ventilating, refrigerating, vending,
incinerating, waste disposal, alarm, fire prevention and fire
extinguishing systems, apparatus and equipment; all television,
telephone,. radio and other musical equipment; all passenger and
freight elevators, escalators and machinery and equipment
pertaining thereto; all pipes, conduits, pumps, boilers, tanks,
motors, engines @and furnaces; and all heating, lighting,
plumbing, gas-burning, oil-burning, air-conditioning and
electrical fixtures, ‘machinery and equipment of whatsoever kind
and nature and all othei personal property owned by the Mortgagor
now or at any time hereafter in or on the Mortgaged Premises and
in the buildings erected thereor-nused or useful in the operation
of the Mortgaged Premises, whethier or not attached to the real
estate, and all additions to and subztitutions and replacements
of any of the above-described types an items of property, and
any proceeds of any thereof, and with respcect to the Mortgaged
Premises, all leases and contracts already juo-existence and those
to be created in the future, together with all rznts and amounts
to become due under existing or future leases, contract rights
and accounts receivable; it being mutually agreed that all the
aforesaid property owned by the Mortgagor and placed by 1t on the
Mortgaged Premises shall, so far as permitted by law, be decmed
to be fixtures and a part of the realty and security for the said
indebtedness and covered by this Mortgage, and as to the balance
of the property aforesaid and all fixtures, this Mortgage is
hereby deemed to be as well a Security Agreement for the purpose
of creating hereby a security interest in said property, securing
indebtedness for the benefit of Mortgagee, and excluding from
such Security Agreement all improvements, buildings, materials,
movable fixtures and personal property affixed to or within the
Mortgaged Premises which are owned by the tenants of space under
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occupancy leases, and their respective assignees and/or
sublessees, unless such improvements, buildings and materials
become Mortgagor’s property as a result of a termination of such
occupancy lease, in which event the aforesaid shall be subject to
the lien hereof.

(iii) All awards and other compensation heretofore and
hereafter to be made to Mortgagor for any taking by eminent
domain, either permanent or temporary, of all or any part of the
sald Mortg2uzd Premises or any easement or appurtenance thereof,
including sevarance and consequential damage and change in grade

of streets, said awards and compensation which are hereby
assigned to Mortgagre, and upon default hereunder, Mortgagor does
hereby authorize Mortgagce as its attorney-in-fact coupled with
an interest and authorizas; directs and empowers such attorney,
at the option of the attorrey . on behalf of the Mortgagor, its
successors and assigns, to adjust or compromise the claim for any
such award and to collect and recaive the proceeds thereof.

All of the above-mentioned :real estate, buildings,
improvements, fixtures, machinery, equipmert, tenements,
hereditaments and appurtenances, and other property interests are
collectively referred to herein as the "Mortganed Premises."

TO HAVE AND TO HOLD the Mortgaged Premises hereby
granted or mentioned or intended so to be, unto Mortgage:, its
successors and assigns, to its or their own use forever, free
from all rights and benefits under and by virtue of the Homestead
Exemption Laws of the State of Illinois (which rights and
benefits are hereby expressly released and waived).

PROVIDED ALWAYS, that if Mortgagor shall promptly pay
all sums becoming due under the Note and this Mortgage and shall
perform all the other provisions contained herein and in the
Note, then the estate hereby granted shall cease, terminate and
become void, but otherwise shall remain in full force and effect.

-
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DEFINITIONS:

Agreements of Guaranty and Suretyship - The Guaranty

and Suretyship Agreements executed by the Individual Guarantors.

Assignment of Construction Contract - The Assignment by
MARTPARC ASSOCIATES LIMITED PARTNERSHIP in favor of Mortgagee of
the Construction Contract for the Project, and agreements,

licenses.and permits relating to the Mortgaged Premises and the
construction, use and operation of the Improvements.

Assignrient of ILeases and Rents ~ The assignment of even
date herewith by ‘which Mortgagor and MARTPARC ASSOCIATES LIMITED
PARTNERSHIP assign 1o #ortgagee all of the Leases to the
Mortgaged Premises and the rents payable thereunder.

Commitment - The letter of commitment to make the Loan
from Mortgagee to MARTPARC ASSCCIATES LIMITED PARTNERSHIP, dated
July 22, 1988, as accepted by MARIPARC ASSOCIATES LIMITED
PARTNERSHIP, the Individual Guarantors znd Miller Parking Company
on August 1, 1988, as amended and accep:ied by MARTPARC ASSOCIATES
LIMITED PARTNERSHIP, the Individual Guarantors and Miller Parking
Company on August 17, 1988.

Escrow Agreement for Letter of Credit - Tha Escrow
Agreement for Letter of Credit executed by MARTPARC A5SJCIATES
LIMITED PARTNERSHIP of even date herewith.

Guaranties of Completion and Payment of the Costs of
the Project - The Guaranties of Completion and Payment of the
Costs of the Project executed by the Individual Guarantors as
identified therein of even date herewith.

Individual Guarantors - Daniel F. Miranda and Kenneth

B. Jensen,

L2 IRLESS
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Improvements - As defined in the Construction Loan

Agreement.

Leases - Any and all written leases, subleases,
licenses, concessions, or grants of other possessory interests in
any part of the Mortgaged Premises, now or hereafter in force,
and the rents and profits therefrom.

Letter of Credit - The Letter of Credit provided by
MARTPARC ASSOCIATES LIMITED PARTNERSHIP in favor of the Mortgagee
in accordaence-with the terms of the Commitment.

Limited Guaranty of Miller Parking Company - The
Limited Guaranty exeruted by Miller Parking Company.

Loan - As defines in the Note.

Loan Security Documeits - All documents and items
reasonably considered by Mortgagec <o be related to the Loan, in
form and substance satisfactory to Morcgagee, including but not
limited to (a) the Note; (b} this Mortgxge and Security
Agreement; (c) the Construction Loan Agreemepc; (d) the
Assignment of Leases and Rents; (e} the Assignpant of Parking
Garage Lease; (f) the Financing Statements; (g) the Agreements of
Guaranty and Suretyship; (h) the Limited Guaranty of Niller
Parking Company; (i) the Guaranties of Completion and-Pivment of
the Costs of the Project; (j) the Guaranty of Payment ard¢
Performance Obligations; (k) the Commitment; (1) the Escrow
Agreement for Letter of Credit; (m) the Assignment of
Construction Contract; (n) the Assignment of Architect Agreement
and Plans and Specifications:; (o) the Subordination and
Attornment Agreement of Brokerage Agreements; (p) the
Subordination of Parking Garage Lease; (q) the Subordination and
Attornment Agreement of Management Contract; (r) the Assignment
of Beneficial Interest in a Trust; and (s) all other
miscellaneous Loan Documents considered by Mortgagee to be
related to the Loan.
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AND MORTGAGOR HEREBY FURTHER COVENANTS AND AGREES AS
FOLLOWS:

1. Warranty of Title. Mortgagor represents that it

presently possesses an unencumbered fee simple title to the
Mortgaged Premises, except for those title abjections not removed
from the Loan Title Insurance Policy issued by Ticor Title
Insurance Company of California to Mortgagee insuring the lien of
this Morigage, and that this Mortgage is a valid and enforceable
first lien on the Mortgaged Premises. Mortgagor shall preserve
such title and the validity and priority of the lien hereof and
shall forever deinnd the same to Mortgagee, its successors and
assigns, against the claims of any persons and parties
whomsoever.

2. Payment of nutz. Mortgagor shall pay te Mortgagee

or any subseguent holder of the Note the principal and interest
accrued on the entire outstanding principal indebtedness due
under the Note, including all sums nsw or hereafter due Mortgagee
under the terms hereof and of the Notz, together with all
interest thereon and all other sums owing xnder the Note,
punctually as and when the same shall becoms due by the terms
thereof and herecf. Mortgagor will cbserve and nerform all of
the terms, provisions, conditions, covenants and agreements on
the part of Mortgagor to be observed and performed under the Note
and this Mortgage.

3. Payment of Taxes and Other Charges. Mortgagor

shall, prior to the date on which any interest or penalties shall
commence to accrue thereon, cause to be paid and discharged, and
shall furnish to Mortgagee proper receipts for all taxes,

12182888

assessments, water and sewer rents and charges, and all other
license or permit fees, levies, and governmental charges, general
or special, ordinary or extraordinary, foreseen or unforeseen, of
any kind and nature whatsoever, which are or may have been, or
may hereafter be, charged, assessed, levied, confirmed or imposed
upon or against the Mortgaged Premises, or any part thereof, by
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any lawful authority, or which may become a lien thereon, unless
the same shall have been fully paid to Mortgagee as provided in
Section 7 herein. Mortgagor shall not suffer, and shall promptly
cause to be paid and discharged, any lien or charge whatsoever
which by any present or future law may be or become superior to,
or on a parity with, this Mortgage either in lien or in
distribution out of the proceeds of any judicial sale of the
Mortgaged Premises, or any part thereof, including reasonable
attorney's fees for collection hereinafter provided for.
Mortgagor will cause to be paid, when due, all charges for
utilities en-ths Mortgaged Premises, whether public or private,
and all rents an’ ground rents, if any, with respect to the
Mortgaged Premises.

Notwithstanding the foregoing, Mortgagor may in good
faith contest, by proper iegsl proceedings, the validity or
amount of any such tax or chairge. provided a default, as defined
in Section 20 hereof, has not occurred, and Mortgagor either (i)
pays the taxes in full under protest. or (ii) Mortgagor provides
Mortgagee security satisfactory to Morcyagee assuring the payment
of such contested tax or charge and any additional charge,
penalty or expense which may arise from or he incurred as a
result of such contest. The option of the Mortgagor under (ii)
hereof shall only be available in the event such contest operates
to suspend collection and is maintained and prosecuted with
diligence, and Mortgagor shall pay such contested tax cr ¢harge
and all costs and penalties, if any, and shall deliver to
Mortgagee evidence acceptable to Mortgagee of such payment
promptly, if such contest is terminated or discontinued adversely
to Mortgagor, and in any event at least thirty days before the
date any of the Mortgaged Premises may be sold or otherwise
transferred because of non-payment of tax or charge.

Subject to said right of Mortgagor to contest such tax
or charge and the expiration of any notice and grace perioed as
provided in Section 20 without a cure, nothing herein shall

VZIRLESS
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affect any right or remedy of Mortgagee under this Mortgage or
otherwise to pay any tax or charge if not paid by the Mortgagor
on or before the due date and to add the amount so paid to the
outstanding principal balance of the Note.

4. Insurange. Mortgagor agrees to keep any buildings,
structures, improvements and fixtures insured at all times
throughsut the term of this Mortgage (including any period or
periods ¢of time during which any buildings, structures and
improvements-are in the course of remodeling or construction) and
to furnish tlte following to Mortgagee:

{a) Policies of insurance against loss or damage by
fire, lightning, windsterm, hail, explosion, vandalism, malicious
mischief and damage from alrcraft and vehicles, and smoke damage
from such other hazards as arz presently included in standard
"Extended Coverage" endorsementz-in Chicago, Illinois. The
amount of such insurance shall Le-aqual to the greater of 100% of
the full replacement cost of the bualidings, structures,
improvements and fixtures without dedozrion for depreciation, or
Twelve Million Five Hundred Thousand Dollezs ($12,500,000.00).
Such policies shall contain a replacement veiue endorsement, and
shall provide for co-insurance only as Mortgagee may approve,
During the course of any construction of the Imprcvements,
builder’s completed value risk insurance against "ali risks of
physical loss", in non-reporting form, covering the totlail.value
of work performed and equipment, supplies and materials ‘urnished
with respect to the Improvements,

(b) Flood hazard insurance as required by law or
evidence that the Mortgaged Premises are not located in a flood
hazard area.

(c} Comprehensive public liability insurance against
claims for bodily injury or death and property damage occurring
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upon, in or about the Mortgaged Premises to afford protection to
the limit of not less than One Million Dollars ($1,000,000.00).

(d) Workmen’s compensation insurance for all
contractors or employees employed on or with respect to any of
the Mortgaged Premises in an amount and coverages as required by
law.

te) Payment and performance bonds, with Mortgagee as
dual-obligez-in form acceptable to Mortgagee, with respect to the
general contructor for the construction of the parking garage and
retail facilities, insuring the full payment of the cost of all
such materials to be incorporated into the Improvements and one
hundred percent (100%) completion of such portion of the Project,
said bonds to afford coverage at least equal to the maximum
guaranteed price for the ccnstruction of the Parking garage and
the retail facilities under such -construction contracts, with
limits and with such companies ac lortgagee shall approve. In
addition, payment and performance bords, with Mortgagee as
dual-obligee in form acceptable to Morcyagee, with respect to all
"major subcontractors" contracting with First Columbia
Corporation, general contractor for the rehahilitation of the
office building, insuring the full payment of %ag cost of all
materials to be incorporated into the office building and one
hundred percent (100.0%) completion of such portion «f the
Project, said bonds to afford coverage at least equal %o the
maximum guaranteed price of the respective subcontractors
executed by said major subcontractors, with limits and with such
companies as Mortgagee shall approve. As used herein "major
subcontractors" shall be defined as contractors or materialmen
having executed subcontracts for a guaranteed maximum fixed price
of Fifty Thousand Dollars ($50,000.00) or more.

(£) Such other insurance on the Mortgaged Premises, or

any replacements or substitutions therefor, or additions thereto,
and in such amounts as may from time to time be reasonably

-10.—
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required by Mortgagee against other insurable hazards or
casualties which at the time are commonly insured against in the
case of premises similarly situated.

All insurance shall be subject to the reasonable
approval of Mortgagee as to insurance companies, amounts,
contents and form of policies and expiration dates, shall be
placed with companles having a Best’s Financial Rating of "A" or
better and a size class rating of VII (7) or larger and shall
include a Mew York Standard or other standard mortgagee clause in
favor of ana satisfactory to Mortgagee. Such policies shall not
be cancelled or o:herwise terminated without at least thirty (30)
days’ prior written-notice to Mortgagee, except if such
cancellation is due to ronpayment of premium in which event the
Mortgagee shall receive-a%t least ten (10) days prior written
notice. The Mortgagor shall further cause to be provided to
Mortgagee a thirty (30) day written notice of the expiration date
of any insurance policy.

Mortgagor will deliver the Oviginals of all such
policies (or certificates evidencing insurznce if the policies
are master policies) to Mortgagee, and, not iaess than twenty (20)
days prior to the expiration date of each such policy, will
deliver to Mortgagee a renewal policy or policies ({or
certificates evidencing insurance if the policies are naster
policies) marked "premium paid" or accompanied by othez evidence
of payment satisfactory to Mortgagee. Mortgagor will not. parmit
any condition to exist on the Mortgaged Premises which would
wholly or partially invalidate the insurance thereon,

In the event of the occurrence of any loss or damage to
the Mortgaged Premises, Mortgagor will give immediate written
notice thereof to Mortgagee, and Mortgagee may make proof of loss
thereof if not made promptly by Mortgagor. 1In the event
Mortgagor does not proceed diligently to adjust and compromise
any c¢laims under such insurance, Mortgagee may adjust and

-11-
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compromise such claims and collect and receive the proceeds
thereof and endorse drafts and Mortgagee is hereby irrevocably
appointed attorney-in-fact of Mortgagor for such purposes. In
such instance, each insurance company concerned is hereby
authorized and directed to make payment under such policies,
including return of unearned premiums, directly to Mortgagee
instead of to Mortgagor and Mortgagee jointly, and Mortgagor
irrevocably appoints Mortgagee as Mortgagor’s attorney-in-fact to
endorse any draft therefor.

Morioagee shall have the right, at its election to
retain and apply ithe proceeds of any casualty insurance to
reduction of the indebtedness secured hereby, and/or to retain
and apply the proceeds =£ any insurance on account of the payment
of the regular monthly installments of interest as they fall due,
month by month, or to resté¢rution or repair of the property
damaged. In the event that a casualty loss is less than One
Hundred Thousand Dollars ($100,00%.00), the Mortgagee shall apply
the proceeds of any casualty insuran<e to a restoration or repair
of the property damaged. If Mortgagee receives proceeds of rent
insurance and/or business interruption insurance beyond those
required to be applied for the current montp, Mortgagee may
retain such additional proceeds in an interest bzaring escrow
account for the account of Mortgagor, and so apply such proceeds
on a monthly basis; provided that such proceeds not needed to he
applied to keep Mortgagor current and not in default daring the
reasonably estimated pericd of time when the rent from tle
Mortgaged Premises will be inadeqguate to provide Mortgagor with
sufficient funds with which to pay Mortgage the amounts falling
due each month shall be paid over to Mortgagor to meet the other
expenses of the Mortgaged Premises.

Mortgagor shall promptly comply with and conform to (a)
all provisions of each insurance policy and (b) all requirements
of the insurers thereunder, applicable to Mortgagor or any of the
Mortgaged Premises, or to the use, manner of use, occupancy,
possession, operation, maintenance, alteration or repair of any

-12~
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of the Mortgaged Premises, even if such compliance necessitates
structural changes or improvements or results in interference
with the use or enjoyment of any of the Mortgaged Premises.
Mortgagor shall not change the present use of any of the
Mortgaged Premises in any manner which would permit the insurer
to cancel or increase the premium for any insurance policy.

If Mortgagee shall acquire title to the Mortgaged
Premises cither by virtue of a deed in lieu of foreclosure, or a
judicial sale thereof pursuant to proceedings under the Note or
this Mortgage, then all of Mortgagor’s estate, right, title and
interest in and ©n_all such policies, including unearned premiums
thereon and the procezds thereof, shall vest in Mortgagee.

If Mortgagor shuil fail to procure, pay for and deliver
to Mortgagee any policy or pulicies of insurance and/or renewals
thereof as in this Section 4 required, Mortgagee, at its option,
but without cbligation to do so, way procure such insurance and
pay the premiums therefor, and Mortgugor will repay to Mortgagee
on demand any premiums so paid, with intarest, and the same shall
be secured by this Mortgage,

Mortgagor shall not take out separate insurance
concurrent in form or contributing in the event of loss with that
required to be maintained under this Section 4, unleiss Mortgagee
is included thereon as a named insured with losses payabie to
Mortgagee under a standard mortgagee endorsement. Mortgagos
shall immediately notify Mortgagee whenever any such separate
insurance is taken out, specifying the insurer and full
particulars as to the policies evidencing the same.

5. Condemnation. 1In the event of any condemnation or
taking of any part of the Mortgaged Premises by eminent domain,
alteration of the grade of any street, or other injury to or
decrease in the value of the Mortgaged Premises by any public or
quasi-public authority or corporation or by settlement with any

1219089
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body having the power of eminent domain, all proceeds (that is,
the award or agreed compensation for the damages sustained) shall
be applied first to payment of the indebtedness secured hereby,
if Mortgagee so elects. No settlement for the damages sustained
shall be made by Mortgager without Mortgagee’s prior written
approval which shall not be unreasonably withheld. Receipt by
Mcrtgagee of any proceeds less than the full amount of the then
outstaniing debt shall not alter or modify Mortgagor’s obligation
to contirce to pay the installments of principal, interest and
other chargnz specified in the Note and herein. All the proceeds
shall be applicd in the order and in the amounts that Mortgagee,
in Mortgagee’s sole discretion, may elect, to the payment of
principal (whether <& not then due and payable), interest or any
sums secured by this'Mortgage, or toward payment to Mortgagor, on
such reasonable terms as liortgagee may specify, to be used for
the sole purpose of alteriho, restoring or rebuilding any part of
the Mortgaged Premises which may have been altered, damaged or
destroyed as a result of the takxing, alteration of grade or other
injury to the Mortgaged Premises.

If the amount of the initial awaxa of damages for the
condemnation is insufficient to pay in full the indebtedness
secured hereby with interest and other appropriasie charges,
Mortgagee shall have the right to prosecute to final
determination or settlement an appeal or cther approoriate
proceedings in the name of Mortgagee or Mortgagor, for<wiich
Mortgagee is hereby authorized as attorney-in-fact for Mortszagor,
which appointment, being for security, is irrevocable. In that
event, the expenses of the proceedings, including reasonable
counsel fees, shall be paid first out of the proceeds, and only
the excess, if any, paid to Mortgagee shall be credited against
the amounts due under this Mortgage.

Nothing herein shall limit the rights otherwise
available to Mortgagee, at law or in equity, including the right

to intervene as a party in any condemnation proceeding.
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No application of condemnation proceeds to the payment
of the obligation secured by the Note and Mortgage shall postpone
any of the current installments of principal or interest becoming
due under such Note until the principal and all interest due
thereunder is paid in full, but each such application shall be a
prepayment without premium.

6. Additions, Alterations, Removals and Repairs.,
Mortgagur. shall not make additions and alterations to the
Mortgaged Tremises except as provided and contemplated by the
Construction Inan Agreement and the Plans and Specifications
without prior wcitten consent of Mortgagee. Any additions or
alterations shall ke subject to the lien of this Mortgage.

Mortgagor shall not cause or permit any building,
structure or improvement cr ccher property now or hereafter
covered by the lien of this lMorigage and comprising part of the
Mortgaged Premises to be removed or demolished in whole or in
part, or any fixture comprising part of the Mortgaged Premises to
be removed, severed or destroyed, witrout the prior written
consent of Mortgagee., Notwithstanding th~ foregoing, Mortgagor
may remove any fixture, and it shall thereal{%:ar be free of any
security interest or lien created hereby, on ~ordition that
simultanecusly with, or prior to such removal, suc¢k fixture shall
be replaced with other property to perform the funciion of the
property removed and of a value at least equal to that of the
replaced property and free from any title retention or sacurity
agreement or other encumbrance. By such removal and replacement,
Mortgagor shall be deemed to have subjected such equipment to the
lien of this Mortgage., Mortgagor will not abandon or cause or
permit any waste to the Mortgaged Premises.

VZIRLERS

Throughout the term of this Mortgage, Mortgagor, at its
sole cost and expense, will take good care of the Mortgaged
Premises and will keep the same in good order and condition, and
make all necessary repairs thereto, interior and exterior,
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structural and nonstructural, ordinary and extraordinary, and
unforeseen and foreseen. All repairs and construction work on
the Mortgaged Premises made by Mortgagor shall be done in a good
workmanlike manner using materials of first rate quality and
class. The necessity for and adequacy of repairs to the
buildings and improvements pursuant to this Sectlon 6 hereof
shall be measured by the standard which 1s appropriate for
structures of similar construction and class, provided that
Mortgago: shall in any event make all repairs necessary to avoid
any structural damage or injury to the buildings and improvements
and to keep Clie buildings and improvements in a proper condition
for their intended uses.

Mortgagor will permit the Mortgagee and Mortgagee'’s
representatives to enter the Mortgaged Premises at reasonable
times to inspect the same,  In case of any default under this
Section 6, Mortgagee may at its option enter the Mortgaged
Premises to protect, restore or .repair any part thereof, but
Mortgagee shall be under no obligatisn to do so. Mortgagor will
repay to Mortgagee on demand any sums nald by Mortgagee to
protect, restore or repair any part of the-Mortgaged Premises,
with interest thereon, and, until repaid, such sums and interest
shall be added to the principal sum secured by this Mortgage.

Throughout the term of this Mortgage, Mortgajor, at its
sole cost and expense, shall promptly comply with all prssent and
future laws, ordinances, orders, rules, regulations and
requirements of all federal, state and municipal governments,
courts, departments, commissions, boards and officers, and
national or local Boards of Fire Underwriters, or any other body
exercising functions similar to those of any of the foregoing,
foreseen or unforeseen, ordinary as well as extraordinary, which
may be applicable to the Mortgaged Premises, the maintenance and
use thereof, whether or not such law, ordinance, order, rule,
regulation or requirement shall necessitate structural changes or
improvements, or the removal of any encroachments or projections,
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ornamental, structural or otherwise, onto or over property
contiguous or adjacent thereto. Mortgagor will comply with all
orders and notices of violation thereof issued by any

governmental authority. Mortgagor will pay all license fees and
similar municipal charges for the use of the Mortgaged Premises
and the other areas now or hereafter comprising part thereof or
used in connection therewith and will not, unless so required by
any governmental agency having jurisdiction, discontinue use of
the Mortvuaged Premises without prior written consent of
Mortgagee,

7. Right to Remedy Defaults. 1In the event of
Mortgagor’s failure to pay the taxes, water and sewer rents,

charges, claims, asscssments, liens or encumbrances described in
Section 3 hereof, or ta furnish and pay for the insurance
required in Section 4 heresi, or to keep the Mortgaged Premises
in good condition and repair as provided in Section 6 hereof,
Mortgagee may, at its option, uubiect to Mortgagor’s rights as
set forth in Sections 3, 4 and 6 lizreof, pay any or all such
items, together with penalties and inlerest thereon and procure
and pay for such insurance and repaires, and Mortgagee may at any
time and from time to time advance such additional sum or sums as
Mortgagee in its sole discretion may deem necessary to protect
the security of this Mortgage. All such sums o be paid or
advanced by Mortgagee shall immediately and without <emand be
repaid by Mortgagor, together with interest thereon al a rate
which shall be three percent (3.0%) higher than the theu
effective rate provided in the Note and shall be added to tlie
principal indebtedness secured by this Mortgage.

In the event of default hereunder and after any
applicable notice and grace periods, at Mortgagee’s option,
Mortgagor shall establish an escrow reserve with Mortgagee for
the payment of hazard insurance premiums, real estate taxes,

Y2 184E8Y

water rents, sewer rents and/or other municipal assessments and a
replacement reserve, if applicable., Thereafter, Mortgagor will
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pay to Mortgagee contemporaneously with each monthly payment of
interest, principal or principal and interest, a sum egual to
cne-twelfth (1/12th) of the hazard insurance premiums, real
estate taxes, water rents, sewer rents, payments in lieu thereof,
special assessments, if any, and any other tax assessment, lien,
claim or encumbrance which may at any time be or become a lien on
the Mortgaged Premises prior to, or on a parity with, the lien of
this Mortgage so as to enable Mortgagee to pay the same at least
thirty (0) days before they become due. If special assessments
against ths Mortgaged Premises may be paid in installments and
Mortgagor elccis to do so, the monthly payments to Mortgagee for
such special assessments shall be one-twelfth (1/12th) of the
current annual installments.

No amounts su. p=2id shall be deemed to be trust funds
but may be commingled with gsperal funds of Mortgagee, and no
interest shall be payable therecon, If, pursuant to any provision
of this Mortgage, the whole amcunt of said principal debt
remaining or any installment of interest, principal or principal
and interest becomes due and payable, #ortgagee shall have the
right, at its election, to apply any amounts so held against all
or any part of the indebtedness secured hersky and interest
thereon or in payment of the premiums or paywencs for which the
amounts were deposited. If the taxes, assessments, levies,
charges or fees required to be paid pursuant to Sectiuh 3 hereof
shall exceed the estimate therefor, Mortgagor shall upcidemand
forthwith make good the deficiency. Mortgagor will furnizh to
Mortgagee tax bills in sufficient time to enable Mortgagee <o pay
such taxes, assessments, levies, charges and fees before interest
and penalties accrue thereon.

Leases; Management.

(a) Mortgagor hereby represents that there are no
leases or subleases or agreements to lease or sublease all or any




UNOFFICIAL CQRY, .

part of the Mortgaged Premises (the "Leases") now in effect,
except those certain leases assigned by Mortgagor to Mortgagee
pursuant to an Assignment of Leases of even date herewith,
Mortgagor covenants and agrees that all future Leases affecting
the Mortgaged Premises shall be subject to review and approval by
Mortgagee and will be subordinate to the lilen of this Mortgage.
Notwithstanding anything to the contrary herein contained, in the
event Mortgagee approves of any lease upon the request of
Mortgagui, Mortgagee will execute a Lease Subordination,
Attornmenc, Non-disturbance and Estoppel Agreement in form and
content reascuaably acceptable to Mortgagee.

Mortgagor -shall promptly (i) perform all of the
provisions of the Lexses on the part of the landlord thereunder
to be performed; (ii) enforce all of the material provisions of
the Leases on the part ot ‘ne tenants thereunder to be performed;
(iii) appear in and defend ary action or proceeding arising
under, growing out of or in any manner connected with the Leases
or the obligations of Mortgagor as/landlord or of the tenants
thereunder; and (iv) deliver to Mortgasyee, within ten (10) days
after a request by Mortgagee, but not wore-frequently than once
in each year unless Mortgagor is in default llereunder, a written
statement containing the names of all tenants, tlie terms of all
Leases and the spaces occupied and rentals payable thereunder,
and a statement of all Leases which are then in default,
including the nature and magnitude of the default.

In the event of default by Mortgagor and the
enforcement by Mortgagee of any remedy under this Mortgage, the
tenant under each Lease which is subordinate to this Mortgage
shall at Mortgagee’s request attorn to Mortgagee or any other
person succeading to the interest of Mortgagee as a result of
such enforcement and shall recognize Mortgagee or such successor
in interest as landlord under the Lease without change in the
provisions thereof; provided, however, that Mortgagee or such
successor in interest shall not be bound by (i) any payment of an
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installment of rent or additional rent which may have been made
more than thirty (30) days before the due date of such
installment or sixty (60) days before the end of the period
covered by such installment, or (ii)} any amendment or
modification to the Lease made without the written consent of
Mortgagee or such successor in interest. The failure to make any
such tenants parties defendant to any foreclosure proceedings and
to foreclose their rights will not be, nor be asserted by
Mortgagur to be, a defense to any proceedings instituted by
Mortgagee tc collect the sums secured hereby and by the Note or
to collect any deficiency remaining unpaid after a foreclosure
sale of the Morfoaged Premises.

No existing or future Lease for any portion of the
Mortgaged Premises shall he entered into, cancelled or
surrendered, assigned or mooified without Mortgagee'’s prior
written consent. Further, Mortoagor shall not permit or suffer
an assignment or sublease of any Iease without Mortgagee’s prior
written consent. Mortgagor shall ‘ot accept payment of rent more
than one (1) month in advance without nrtgagee’s prior written
consent., Mortgagor shall notify the Mortcagee immediately of any
default asserted by any tenant. If Mortgagnr fails to cure such
default on its part, as landlord in any of the Jeases, then
Mortgagor expressly authorizes Mortgagee, at its cption, to cure
such default in order to prevent termination of any Lease by any
tenant. As used herein, "default" is a default by Morigagor or
MARTPARC ASSOCIATES LIMITED PARTNERSHIP under a Lease whico
default affords a tenant the right to cancel such Lease or to
claim any diminution of or offset against future rents under a
Lease.

(b) Mortgagor and/or MARTPARC ASSOCIATES LIMITED
PARTNERSHIP shall not enter into any agreement for the
management, operation, sale or marketing of all or part of the
Mortgaged Premises, or modify any existing agreement, without (i)
furnishing to Mortgagee a copy of the management agreement

$+2I34E88
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together with such information with respect to the managing party
as Mortgagee may reasconably request, (ii) receiving Mortgagee’s
prior written consent thereto, such consent not to be
unreasonably withheld, (iii) assigning to Mortgagee all interest
and rights of Mortgagor and/or MARTPARC ASSOCIATES LIMITED
PARTNERSHIP under the management agreement, and (iv) causing the
management agent to execute a subordination and attornment
agreement in favor of Mortgagee, and in form and content
satisfactory to Mortgagee.

9. Financial Reports; Required Notices.

During the term of the Loan, and at such intervals as
Mortgagee may reasonably prescribe, (but not more frequently than
annually), MARTPARC ASSUTIATES LIMITED PARTNERSHIP, First/Mart
Limited Partnership and tha JFiadividual Guarantors shall furnish
or cause to be furnished to Morigyagee the following documents and
data certified to be true and corcect by MARTPARC ASSOCIATES
LIMITED PARTNERSHIP, First/Mart Limitad Partnership and the
Individual Guarantors:

(a) Balance sheets and profit anc inss statements
within ninety (90) days following the close of rach fiscal year
for MARTPARC ASSOCIATES LIMITED PARTNERSHIP, First/Mart Limited
Partnership and each of the Individual Guarantors, and such
additional information as Mortgagee may reasonably requaust, all
data being prepared according to generally accepted accounting
principles consistently applied.

(b) A statement of gross income and expenses for each
twelve (12) month period relating to the operation of the
Mortgaged Premises by MARTPARC ASSOCIATES LIMITED PARTNERSHIP,
within ninety (90) days of the end of such twelve (12) month
period, all in reasonable detail and prepared in accordance with
generally accepted accounting principals consistently applied.

} 2 IRLERS
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Mortgagor agrees to make the books and accounts relating to the
Mortgaged Premises available for inspection by Mortgagee, or its
representatives, upon request at any reasonable time. Mortgagor
hereby confirms that its fiscal year is the calendar year.

(c) Mortgagor and/or MARTPARC ASSOCIATES LIMITED
PARTNERSHIP shall notify Mortgagee promptly of the occurrence of
any of the following:

(1) a fire or other casualty causing damage to
the Mortgagcd Premises;

{11) - receipt of notlce of eminent domain
proceedings or condeunation of all or any part of the Mortgaged
Premises;

{iii) receip of notice from any governmental
authority relating to the structure, use or occupancy of the
Mortgaged Premises;

(iv) receipt of any deiault or termination notice
from any tenant of all or any portion of ihis Mortgaged Premises,
excluding the normal expiration of any Leases:

(v) receipt of any default or accelrration notice
from the holder of any lien or security interest in the #ortgaged
Premises or any portion thereof; or

(vi) commencement of any material litigation
affecting the Mortgaged Premises.

10. Additional Loans. The security of this Mortgage
shall extend to and cover any additional loans or advances made
by Mortgagee to Mortgagor at any time or times hereafter,
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11, No Additional or Secondary Financing. Without the
prior written consent of Mortgagee, Mortgagor shall not create or
cause or permit to exist any lien on, or security interest in the
Mortgaged Premises, or any portion thereof, or against MARTPARC
ASSOCIATES LIMITED PARTNERSHIP, or any general partner, including
any furniture, fixtures, appliances, equipment, or other items of
personal property owned by Mortgagor which are intended to be or
become nart of the Mortgaged Premises, and shall not incur any
secured ;ndebtedness which is secured by the Mortgaged Premises
for money horrowed to purchase the Mortgaged Premises or any part
thereof, othzr than the indebtedness secured hereby, without
prior written ‘coursent of the Mortgagee. Notwithstanding anything
to the contrary herasin contained, MARTPARC ASSOCIATES LIMITED
PARTNERSHIP shall be permitted to place a second mortgage on the
Mortgaged Premises so long as (i) the aggregate debt service
coverage ratio of this Loen and the Second Mortgage Loan is 1.2
or above, and (ii) MARTPARC ASSACIATES LIMITED PARTNERSHIP
obtains Mortgagee’s consent, which consent shall not he

unreasonably withheld.

Mortgagor and/or MARTPARC ASSOCTATES LIMITED
PARTNERSHIP shall promptly discharge, at roxtgagor’s and/or
MARTPARC ASSOCIATES LIMITED PARTNERSHIP’s cost 2nd expense, all
monetary liens, encumbrances and charges upon the Mortgaged
Premises, or any part thereof or interest therein; previded,
however, that Mortgagor and/or MARTPARC ASSOCIATES LIMITED
PARTNERSHIP shall have the right to contest in good faita the
validity of any such lien, encumbrance or charge if Mortgagor
and/or MARTPARC ASSOCIATES LIMITED PARTNERSHIP shall obtain a
bond or other security satisfactory to Mortgagee in such amount
as Mortgagee shall reasonably reguire, but not more than one
hundred twenty-five percent (125%) of the amount of the claim,
and provided further that Mortgagor and/or MARTPARC ASSOCIATES
LIMITED PARTNERSHIP shall thereafter diligently proceed to cause
such lien, encumbrance or charge to be removed and discharged.
If Mortgagor and/or MARTPARC ASSOCIATES LIMITED PARTNERSHIP shall
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fail to discharge any such lien, encumbrance or charge, or
alternatively, cause a title insurance company acceptable to
Mortgagee to issue title insurance to Mortgagee without exception
for such lien, encumbrance or charge, then, in addition to any
other right or remedy of Mortgagee, Mortgagee may, but shall not
be obligated to, discharge the same, either by paying the amount
claimed to be due, or by procuring the discharge of such lien by
depositing in court a bond or the amount claimed or otherwise
giving sscurity for such claim, or in such manner as is or may be
prescribed uy law.

Mortgacor and/or MARTPARC ASSOCIATES LIMITED
PARTNERSHIP shall have no right to permit the holder of any
subordinate mortgage or wther subordinate lien, whether or not
consented to by Mortgagee,) to terminate any Lease of all or a
portion of the Mortgaged Prepises whether or not such Lease is
subordinate (whether by law or i{ie terms of such lease or a
separate agreement) to the lien or) this Mortgage without first
obtaining the prior written consen: ©f Mortgagee. The holder of
any subordinate mortgage or other subcriinate lien shall have no
such right, whether by foreclosure of its mcrtgage or lien or
ctherwise, to terminate any such Lease, wheirer or not permitted
to do so by Mortgagor and/or MARTPARC ASSOCIATES LIMITED
PARTNERSHIP or as a matter of law, and any such attempt to
terminate any such Lease shall be ineffective and vc¢id,

12. Transfer of Title. Any sale, transfer,
ligquidation or diminishment of the ownership of Mortgagor and/or
MARTPARC ASSOCIATES LIMITED PARTNERSHIP in the Mortgaged Premises
or any part thereof, or any interest or title therein, legal or

equitable, or the sale, transfer or assignment of any partnership
interest in MARTPARC ASSOCIATES LIMITED PARTNERSHIP by any
general partner of MARTPARC ASSOCIATES LIMITED PARTNERSHIPF, or
the dissolution of any general partner of MARTPARC ASSOCIATES
LIMITED PARTNERSHIP, or any change of any of the general partners
of MARTPARC ASSOCIATES LIMITED PARTNERSHIP, or the sale orxr
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assignment of any stock of a general partner of MARTPARC
ASSOCIATES LIMITED PARTNERSHIP, or the sale or assignment of all
or substantially all of the assets of a general partner of
MARTPARC ASSOCIATES LIMITED PARTNERSHIP, or any sale, transfer or
assignment or any attempted sale, transfer or assignment of any
limited partnership interest, or any transfer of the benefits of
the Loan, direct or indirect, or any attempted change, transfer,
liquidation or diminishment of ownership or transfer of the
benefits of the Loan or attempted sale, transfer or assignment of
all interez* in MARTPARC ASSOCIATES LIMITED PARTNERSHIP by any
general partner of MARTPARC ASSOCIATES LIMITED PARTNERSHIP
without Mortgag<e‘’s prior written approval, including such
conditions as Mortgagjee may impose shall be an Event of Default
hereunder and the Lcan, at Mortgagee’s option, shall be deemed to
have matured in accordencs with its terms, and the entire
outstanding balance of the Jecan shall be immediately due and
payable without further notice.- Notwithstanding anything to the
contrary herein contained, MARYTTARC ASSOCIATES LIMITED
PARTNERSHIP shall be permitted to @ake the aforementioned
transfer or assignments provided that Daniel F. Miranda, Kenneth
B. Jensen and Miller Parking Company, or zntities in which they
have the controlling interest continue to own in the agyregate at
least a twenty-five percent (25.0%) interest in the Mortgaged

Premises.

Except in the instance where Daniel F. Miranda. Kenneth
B. Jensen and Miller Parking Company, or any entities in which
they have a controlling interest, continue to own in the
aggregate at least twenty~five percent (25.0%) interest in the
Mortgaged Premises, it is expressly understood and agreed that
Mortgagee may condition any required consent to a transfer of the
benefits of the loan evidenced by the Note and secured by this
Mortgage upon the fulfillment of certain requirements including,
but not limited to, the following:
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(i) that the proposed purchaser meet Mortgagee’s
then-existing credit and other standards with respect to similar
loans,

(ii) that the purchaser specifically assume the
obligations to be performed under the Note and this Mortgage,

(iii) that reasonable fees be paid to Mortgagee
at the timne of transfer,

(iv) that the interest rate payable under the
Note be increased,

(v) that-a new policy of mortgagee’s title
insurance be obtained,

(vi) that new fiiancing statements be filed,

(vii) that the proposed purchaser agree to
restrictions on further transfers, and

(viii) that endorsements to existing policies or
new hazard and other insurance policies be obtaiied.

It is further understood and agreed that Mortgagee
shall not consent to (i) any transfer of less than the zptire
Mortgaged Premises, or (ii) any transfer in any form, including
but not limited to a sale and leaseback, which has the effect of
creating additional expense to or charges against the Mortgaged
Premises. No encumbrance, subordinate mortgage or junior lien
may be created without the express written consent of Mortgagee,

13. Security Agreement. This Mortgage constitutes a
security agreement under the Uniform Commercial Code of the State

of Illinois and creates a security interest in all that property
(and the proceeds thereof) included in the Mortgaged Premises

PSI2688
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which constitutes "personal property". Mortgagor shall execute,
deliver, file and refile any financing statements, continuation
statements, or other security agreements Mortgagee may require
from time to time to confirm the lien of this Mortgage with
respect to such property. Without limiting the foregoing,
Mortgagor hereby irrevocably appoints Mortgagee Attorney-in-Fact
for Mortgagor to execute, deliver and file such instruments for
and on behalf of Mortgagor. Notwithstanding any release of any
or all of that property included in the Mortgaged Premises which
constitutes "real property", any proceedings to foreclose this
Mortgage or i%s satisfaction of record, the terms hereof shall
survive as a security agreement with respect to the security
interest created heraby and referred to above until the repayment
or satisfaction in tvil of the chligations of Mortgagor as are
now or hereafter evidenced by the Note. Mortgagee may exercise
any and all remedies of a-sacured party available to it under the
Uniform Commercial Code of Iilinois with respect to such
property, and it is expressly agreed in accordance with the
provisions of the Uniform Commercial Code of Illinois that ten
(10) days’ notice by Mortgagee to Mortyzgor shall be deemed to be
reascnable notice under the provisions. <i the Uniform Commercial
Code of Illinecis requiring such notice; pravided, however, that
Mortgagee may, at its option, dispose of the'collateral in
accordance with Mortgagee’s rights and remedies with respect to
real property pursuant to the provisions of this Mortgage and

Security Agreement in lieu of proceeding under the Unirfirm

Commercial Code of Illinois.

14. Corporate Existence and Taxes. If Mortgagor or
MARTPARC ASSOCIATES LIMITED PARTNERSHIP or any successor or
grantee of Mortgagor or MARTPARC ASSOCIATES LIMITED PARTNERSHIP
is a corporation it shall keep in effect its existence and rights
as a corporation under the laws of its state of incorporation and

comply with all statutory requirements as necessary to keep in
effect its right to own, lease, mortgage and encumber the
Mortgaged Premises. For all periods during which title to the

-2 -
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(b) if default shall be made in the due observance or
performance of or compliance with any of the other provisions,
warranties, covenants, agreements, terms or conditions of this
Mortgage, the Note or any of the other Loan Security Documents,
and such default shall have continued for a period of thirty (30)
days after notice specifying such default and demanding that the
same be cured shall have been given to Mortgagor, or if the
default cannot reasonably be remedied within such period, if
Mortgagor-fails to commence to remedy the same within thirty (30)
days and vinorously thereafter to carry the same to completion;
provided, hovever, that if the default is such that a delay in
the exercise of 2 remedy would in Mortgagee’s reasonable judgment
cause material harm to Mortgagee or the Mortgaged Premises,
Mortgagor shall not be cntitled to such period of grace; or

(¢) 1if any proceding under the Bankruptcy Code or any
law of the United States or any-Ctate relating to insolvency,
receivership or debt adjustment-is, instituted by Mortgagor,
MARTPARC ASSOCIATES LIMITED PARTNERSHIP, or any legal or
beneficial owner of Mortgagor, MARTPAR. ASSOCIATES LIMITED
PARTNERSHIP, any Individual Guarantor or Miller Parking Company,
or if any such proceeding is instituted against Mortgagor,
MARTPARC ASSOCIATES LIMITED PARTNERSHIP or any ‘egal or
beneficial owner of Mortgagor, MARTPARC ASSOCIATES \LIMITED
PARTNERSHIP, any Individual Guarantor or Miller Parl.inj Company
and is consented to by the respondent or remains undismissed for
sixty (60) days, or if relief in bankruptcy is granted to
Mortgagor, any legal or beneficial owner of Mortgagor, or
MARTPARC ASSOCIATES LIMITED PARTNERSHIP, any Individual Guarantor
or Miller Parking Company, or if a trustee or receiver is
appointed for any substantial part of the property of any thereof
and such appointment shall not have been vacated within sixty
(60) days thereafter, or if Mortgagor or any legal or beneficial
owner of Mortgagor, or MARTPARC ASSOCIATES LIMITED PARTNERSHIP,
any Individual Guarantor or Miller Parking Company makes an
assignment for the benefit of creditors, admits in writing an

_3 1—
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inability to pay debts generally as they become due or becomes

insolvent; or

(d) 1if any representation or warranty made by
Mortgagor, MARTPARC ASSOCIATES LIMITED PARTNERSHIP, any
Individual Guarantor or Miller Parking Company in any of the Loan
Security Documents or in any other instrument which pertains to
this Mortgage proves to be materially incorrect, now or

hereafter:; or

(e)  if any improvement essential to the continued
operation of the !lortgaged Premises is substantially damaged or
destroyed by an uninsured casualty; or

(f) a matericl -default under any Lease! or

(g) if any Event cf Pafault occurs under the
Construction Loan Agreement executod of even date herewith by and
between Mortgagee, as lender, and IAKTPARC ASSOCIATES LIMITED

PARTNERSHIP; or

{h) if Mortgagor or Martparc Asscciates Limited
Partnership defaults under any lease covering «tbe Mortgaged
Premises or any portion thereof wherein Mortgagor or Martparc
Associates Limited Partnership or its successor or ass.gns is
Lessor, and such default is not cured within the applicrole grace
period set forth in such lease.

21, Remedies. 1In the event of default, and after
applicable cure periods, if any, Mortgagee may, at its option and
notwithstanding any contrary provisions in the Note, without
further demand, notice or delay, do any or all of the following:

{a) Mortgagee may declare the entire unpaid principal
balance of the Note to be due and payable immediately.
Thereupon, said principal and all accrued interest, and all other
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sums due hereunder and thereunder shall become immediately due
and payable. Thereafter, the default may be cured only by the
payment of the entire principal balance and all other sums due
and payable thereunder and hereunder. Upcn default, interest
shall continue to accrue at a rate equal to three percent (3.0%)
per annum in excess of the then effective interest rate being
charged on the principal balance of the Loan (the "Default Rate")
at such time, but not to exceed the highest rate permitted by
law, until the Loan is paid in full.

() Mortgagee may (i) institute and maintain an action
of mortgage foreclosure against any of the Mortgaged Premises,
(ii) bid for and purchase the Mortgaged Premises upon any such
foreclosure sale, and upon compliance with the terms of the sale,
hold, retain and posseus and dispose of the Mortgaged Premises in
its own absolute right witliont further accountability, (iii)
institute and maintain an action on the Note against Mortgagor or
on any guaranty agreement executed by any guarantor, (iv) take
such other action at law or in eguity for the enforcement of any
Loan Security Document against Mortgayor, MARTPARC ASSOCIATES
LIMITED PARTNERSHIP and/or any Individual Zuarantor. Mortgagee

may proceed in any such action to final judcitent and execution

thereon for all sums due under paragraph (a) oi this Section 21,
together with interest on such sums as provided ir the Note, all
costs of suit and a reasonable attorney’s commissior. Interest at
a rate equal to three percent (3.0%) per annum in excess of the
rate provided in the Note, but not greater than permitted oy law,
shall be due on any judgment obtained by Mortgagee until actual
payment is made of the full amount of the judgment by the Sheriff
or otherwise.

(c) Mortgagee may, without releasing Mortgagor,
MARTPARC ASSOCIATES LIMITED PARTNERSHIP, any Individual Guarantor
or Miller Parking Company from any obligation under any Loan
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Security Document or under any lease or waiving any default: (i)
collect any or all of the rents, including any rents past due and
unpaid, (ii) perform any obligation or exercise any right or
remedy of Mortgagor under any lease, or (iii) enforce any
obligation of any tenant of any of the Mortgaged Premises.
Mortgagee shall not be obligated to do any of the foregoing, even
if Mortgagee have performed any obligation or exercised any
remedy of landlord or enforced any obligation of a tenant.
Mortgagee- -may exercise any right under this paragraph (c¢) whether
or not Mortuagee shall have entered into possession of any of the
Mortgaged Preaises; and nothing herein contained shall be
construed as constituting Mortgagee a "mortgagee in possession"
unless Mortgagee shxll have entered into and shall remain in
actual possession of ‘the-Mortgaged Premises. Mortgagor hereby
authorizes and instructs czach and every present and future tenant
of any of the Mortgaged Prem.ces to pay all rents directly to
Mortgagee and to perform all othar obligations of that tenant for
the direct benefit of Mortgagee,  zs if Mortgagee were the
landlord under the lLease with that (tznant, immediately upon
receipt of a demand by Mortgagee to malXe such payment or perform
such obligations. No tenant shall have any responsibility to
ascertain whether such demand is permitted rereunder or whether a
default shall have occurred. Mortgagor hereby waives any right,
claim or demand it may now or hereafter have against any such
tenant by reason of such payment of rents or performance of
obligations to Mortgagee; and any such payment or perforxmance to
Mortgagee shall discharge the obligations of the tenant to make
such payment or performance to Mortgagor. Mortgagor shall
indemnify Mortgagee and hold Mortgagee harmless from any and all
liability under any lease and from any and all claims and demands
which may be asserted against Mortgagee by reason of any alleged
obligations to perform any provision of any lease, except as to
Mortgagee’s own negligence or willful misconduct.

(d) Mortgagee may, without releasing Mortgagor,
MARTPARC ASSOCIATES LIMITED PARTNERSHIP, any Individual Guarantor




.
5
]

UNOFFICIAL COPY

or Miller Parking Company from any obligation under any Loan
Security Document or under any Lease or waiving any default,
enter upon and take possession of any of the Mortgaged Premises,
with or without legal action and by force if necessary, or have a
receiver appointed without proof of depreciation or inadequacy of
the value of the Mortgaged Premises or other security or proof of
the insolvency of Mortgagor. Mortgagee or said receiver may
manage and operate any of the Mortgaged Premises; make, cancel,
enforce rr modify Leases; obtain and evict tenants; establish or
change the zmount of any rents; and perform any acts which
Mortgagee decws proper to protect the security of this Mortgage.
After deduction’¢f all costs and expenses of operation and
management of the Mortgaged Premises and of collection of the
rents (including attorrcys’ fees, administration expenses,
management fees and brokrrs’ commissions), Mortgagee may apply
the rents received by Mortugsgee to the payment of any or all of
the following, in such order ard amounts as Mortgagee, in its
sole discretion, may elect: 1liers on any of the Mortgaged
Premises, taxes, claims, insurance wremiums, other carrying
charges, invoices of persons who have supplied goods or services
to or for the benefit of any of the Mortgzged Premises, costs and
expenses of maintenance, repair, restoratiol. alteration or
improvement of any of the Mortgaged Premises, the outstanding
principal balance of the Loan, or accrued interesi. Mortgagee
may, in its sole discretion, determine the methed by which, and
extent to which, the rents will be collected and obligations of
tenants enforced. Mortgagee may waive or fail to enforce zany
right or remedy of the landlord under a lease. Mortgagee shall
not be accountable for any rents or other sums it does not
actually receive. Upon and after default, Mortgagor hereby
appoints Mortgagee as its attorney-in-fact to perform all acts
which Mortgagor is required or permitted to perform under any and
all leases.

(e) Subject to the provisions of the Subordination,
Attornment and Non-Disturbance Agreement executed of even date
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herewith by and between Miller Parking Company and the Mortgagee,
Mortgagee may disaffirm and cancel any Lease which is subordinate
to this Mortgage at any time before the expiration of sixty (60)
days after Mortgagee acquires the legal title to the Mortgaged
Premises by any transfer pursuant to the exercise of a remedy
hereunder or otherwise, even though Mortgagee shall have enforced
such Lease, collected rents thereunder or taken any action that
might be deemed by law to constitute an affirmance of the Lease.
Such disaffirmance shall be made by notice addressed to the
tenant at' tp2 Mortgaged Premises or, at Mortgagee’s option, such
other address ¢f the tenant as may be provided in that tenant’s
Lease.

(f) Mortguages-may take possession of any of the
Mortgaged Premises and may sell such property pursuant to the
provisions of the Uniform Cosnercial Code of the State of
Illinois and exercise such other-rights and remedies with respect
to such property as may be provided by said Code., Mortgagee may
apply the proceeds of such sale received by Mortgagee to the
payment of any or all of the following, 'in such order and amounts
as Mortgagee, in its sole discretion, may <lect: Liens on any of
the Mortgaged Premises, taxes, claims, insurence premiums, other
carrying charges, invoices of persons who have suapplied goods or
services to or for the benefit of any of the Mortgaged Premises,
costs and expenses of maintenance, repair, restoration
renovation, alteration or improvement of any of the Mccruaged
Premises, the outstanding principal balance of the Loan, ‘or
accrued interest thereon.

(g} Mortgagee may apply on account of the indebtedness
hereby secured the balance of the accumulated installment
payments made by Mortgagor for taxes, water and sewer rents and
insurance premiums under Section 7 above,
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(h) Marshalling of assets principles shall not govern
any foreclosure sale and the fee simple title, unencumbered by
any leasehold, is to be the asset sold at said foreclosure sale.

22. Remedies Cumulative. Mortgagee may exercise all
of the rights and remedies provided in this Mortgage or the Note,

or in any other Loan Security Document, or which may be available
to Mortcagee by law, and all such rights and remedies shall be
cumulativa and concurrent and may be pursued singularly,
successivalv or together, at Mortgagee’s sole discretion, and may
be exercisea e often as occasion therefor shall occur. Any real
estate sold purszvant to any writ of execution issued on a
judgment obtained by virtue of the Note or this Mortgage or to
any judicial proceedinoc. under the Mortgage, may be sold in one
parcel, in its entirety, cr in such parcels, and in such manner
or order as Mortgagee, in its sole discretion, may elect.

23, Waivers by Mortgaccr. Mortgagor, MARTPARC
ASSOCIATES LIMITED PARTNERSHIP, all individual Guarantors and
Miller Parking Company hereby waive apd release {a) all technical

errors, defects and imperfections in any pioceedings instituted
by Mortgagee under this Mortgage, (b} all berefits that might
accrue to Mortgagor by virtue of any present or future laws
exempting the Mortgaged Premises or any part of the proceeds
arising from any sale thereof, from attachment, levy or sale
under execution, or providing any stay of execution, exzmption
from ¢ivil process, extension of time for payment, or rights of
redemption, (c) all notices not herein elsewhere specifically
required of Mortgagor’s default or of Mortgagee’s exercise of, or
election to exercise, any option under this Mortgage, (d) any
present or future statute of limitation or moratorium law or any
other present or future law, regulation or judicial decision
which provides for any stay of execution, marshalling of assets,
exemption from civil process, redemption, extension of time for
payment or valuation of appraisement of any of the Mortgaged
Premises, (e) any right pursuant to any law now existing or

~37=
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hereafter enacted to cure any default following acceleration by
payment of less than the entire outstanding principal balance
outstanding, together with accrued interest thereon and all other
sums due pursuant to the terms of the Note, this Mortgage and any
other Loan Security Documents, (f) any and all rights of
redemption from sale under any order or decree of foreclosure of
this Mortgage, on its own behalf and on behalf of each and every
person, excepting any decree or judgment creditors of Mortgagor
acquiring any interest or title to the Mortgaged Premises
subsequeni to the date herecf, it being the intent hereof that
any and all such rights of redemption of Mortgagor and of all
other persons, are and shall be deemed to be hereby waived to the
fullest extent permitted by the provisions of Illinois law.

24. No Waiver Implied. Any failure by Mortgagee to
insist upon the strict peiformance by Mortgagor of any of the

terms, covenants, agreements. conditions and provisions hereof
shall not be deemed to be a waiver of any of the terms,
covenants, agreements, conditions and provisions hereof, and
Mortgagee, notwithstanding any such failure, shall have the right
thereafter to insist upon the strict prirformance by Mortgagor of
any and all of the terms, covenants, agreemerts, conditions and
provisions of this Mortgage to be performed by Mortgagor.

Neither Mortgagor nor any other person now or lizreafter obligated
for the payment of the whole or any part of the sums-now or
hereafter secured by this Mortgage shall be relieved-of such
obligation by reason of the failure of Mortgagee to comply with
any request of Mortgagor or any other person so obligated to take
action to foreclose this Mortgage or otherwise enforce any of the
provisions of this Mortgage or of any obligations secured by this
Mortgage, or hy reason of the consent of the Mortgagee to the
filing of any map, plat or replat of the Mortgaged Premises, or
by reason of the release, regardless of consideration, of the
whole or any part of the security held for the indebtedness
secured by this Mortgage, or by reason of any agreement or
stipulation between any subseqguent owner or owners of the
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Mortgaged Premises and Mortgagee extending the time of payment or
modifying the terms of the Note or Mortgage without first having
obtained the consent of Mortgagor or such other person, and in
the latter event, Mortgagor and all such other persons shall
continue to be liable to make such payments according to the
terms of any such agreement of extension or modification unless
expressly released and discharged in writing by Mortgagee.
Regardless of consideration, and without the necessity for any
notice to or consent by the holder of any subordinate lien on the
Mortgaged Fremises, Mortgagee may release the obligation of
anyone at ‘arytime liable for any of the indebtedness secured by
this Mortgage 0or any part of the security held for the
indebtedness and may extend the time of payment or otherwise
modify the terms of “he Note or this Mortgage, or both, without,
as to the security of the remainder thereof, impairing or
affecting the lien of this Mortgage or the priority of such lien
as security for the payment »f the indebtedness as it may be so
extended or medified over any zubnrdinate lien. For the payment
of the indebtedness secured hereby Mortgagee may resort to any
other security therefor held by Mortcagee in such order and
manner as Mortgagee may elect.

25. Counsel Fees. If Mortgagee retzins the services

of counsel in order to cure any default under tais Mortgage or
the Note, reasonable attorney’s fees shall be payable by
Mortgagor to Mortgagee and shall be secured hereby. rortgagoer
shall pay the cost of any required title search and all’ other
costs incurred by Mortgagee in connection with proceedings. co
recover any sums secured hereby. Mortgagor shall alsc pay any

reasonable charge incurred by Mortgagee in connection with the

satisfaction of this Mortgage of record.

If Mortgagee becomes a party to any suit or proceeding
affecting the Mortgaged Premises or title thereto, the lien
created by this Mortgage or Mortgagee’s interest therein, or
following an event or events of default hereunder if Mortgagee

-3Q=
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engages counsel to collect any of the indebtedness or to enforce
performance of the agreements, conditions, covenants, provisions
or stipulations of this Mortgage or the Note, Mortgagee’s
advanced costs, expenses and reasonable counsel fees, whether or
not suit is instituted, shall be paid to Mortgagee by Mortgagor,
on demand, with interest at three percent (3%) above the
effective rate set forth in the Note, but not greater than
permitted by law, and until paid such costs, expenses and fees
shall be deemed to be part of the indebtedness evidenced by the
Note and sszured by this Mortgage.

26. QDeclaration of No Set-Off. Mortgagor represents
to Mortgagee that it has no knowledge of any offsets,
counterclaims or defenszs to the principal indebtedness secured
hereby, or to any part thereof, or the interest thereon, either
at law or in equity. Mortasoor, within three (3) days upon
request in person or within ter~{10) days upon request by mail,
will furnish a duly acknowledgea wiritten statement in form
satisfactory to Mortgagee stating wicher that Mortgagor knows of
no offsets or defenses existing against the indebtedness
evidenced by the Note and secured by this jwcrtgage, or if such
offsets or defenses are alleged to exist, the-nature and extent
thereof. Mortgagee agrees to provide to Mortgaodr a written
statement within ten (10) days upon request by mail that, if
applicable, Mortgagor is not in default under the terms of this

Mortgage.

27. Representations and Warranties. Mortgagor and

MARTPARC ASSOCIATES LIMITED PARTNERSHIP represent that: (a)
Mortgagor is a hational banking association duly organized under
the laws of the United States of America, and has the authority
to conduct business in the State of Illinois; (b) Mortgagor has
been duly and validly appointed Trustee for MARTPARC ASSOCIATES
LIMITED PARTNERSHIP, pursuant to the terms of a Trust Agreement
dated March 31, 1987, and known as Trust No. 102408-02; (c)
MARTPARC ASSOCIATES LIMITED PARTNERSHIP is a limited partnership
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existing under the laws of the State of Illineis and has the
authority to conduct business in the State of Illinois; (d)
Mortgagor and MARTPARC ASSOCIATES LIMITED PARTNERSHIP have the
requisite power and authority to execute the Loan Security
Documents and perform the obligations hereunder and thereunder;
(d) the transactions contemplated in the Loan Security Documents
are and will be in all respects binding obligations of the
respective parties thereto in accordance with their respective
provisions; (e) all information, reports, papers and data given
to Mortgatice with respect to any of the Mortgaged Premises, the
Mortgagor, MATPARC ASSCOCIATES LIMITED PARTNERSHIP and the
Individual Guarantors is accurate in all material respects
necessary to make the information therein not misleading and
complete insofar as comrleteness may be necessary to give
Mortgagee accurate knowledge of the subject matter, and there has
been no material adverse cllange in any condition or fact stated
therein; (f) no portion of the Mortgaged Premises has been
damaged by fire or other casualty-which is not now fully
restored; (g) no notice of taking iy eminent domain or
condemnation of any of the Mortgaged ¥remises has been received
by Mortgagor, and Mortgagor has no knowledge that any of such is
contemplated; (h) the proceeds of the Loan @videnced by the Note
have been or will be paid as directed by Mortyzgnr and will be
used solely for its proper purposes; and (i) the Mortgagor and
MARTPARC ASSOCIATES LIMITED PARTNERSHIP have complied with all
the provisions of the Commitment.

28. Invalid Provisions Disregarded. If any term or
provision of this Mortgage or the application thereof to any
person or circumstances shall, to any extent, be invalid or
unenforceable, the remainder of this Mortgage, or the application
of such term or the provision to persons or circumstances other
than those as to which it is held invalid or unenforceable, shall
not be affected thereby, and each term and provision of this
Mortgage shall be valid and be enforced to the fullest extent
permitted by law.
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29. Applicable Law. This Mortgage is given as
security for real estate situate in the State of Illinois, but

the Loan secured hereby shall be deemed made under and governed
by the laws of the Commonwealth of Pennsylvania in all respects,
including matters of construction, performance and enforcement,
but excluding however, principles of conflicts of law, and except
to the extent that the procedural laws of the State of Illinois
shall apply to any action commenced by Mortgagee in pursuit of a
remedy unZer this Mortgage.

30.( Notices. All Notices shall be given to Mortgagor

American Nztieral Bank and Trust Company of Chicago,
as Trustee under Trust No. 102408-02

33 North LaSalle Street

Chicago, IL 6060%

And

Martparc Associates Limitizd Partnership
c/o First Columbia Corporacion

230 East Ohio Street

Suite 400

Chicago, IL 60611

With Copy to:

Rudnick & Wolfe

203 North LaSalle Street

Suite 1800

Chicago, IL 60601

Attention: Lee I. Miller, Esquire

And

Miller Parking Company
400 Renaissance Center
Suite 808

Detroit, MI 482431
Attention: Martin Stein
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and Mocrtgagee at:

Dollar Bank, Federal Savings Bank

Vice President, Real Estate

10-Scuth

Three Gateway Center

Pittsburgh, PA 15222

Except as otherwise provided in this Mortgage, all
notices hereunder shall be in writing and shall be deemed to have
been duly given for all purposes when delivered in person or
three (3) days after being deposited in the United States mail,
by registeied or certified mail, return receipt requested,
postage prepaid, directed to the party to receive the same at its
address stated alLove or at such other address as may be
substituted by notice given as herein provided.

31. Captions. . The captions appearing in this Mortgage
are inserted solely for conveiilence of reference and shall not
constitute a part of this Mort(aga, not shall they in any way
affect its meaning, construction cr effect.

32. Construction. The wora *"lortgagor" whenever used

herein is intended to and shall be constried to mean American
National Bank and Trust Company of Chicago, 1te successors and
assigns. All covenants, promises, agreements, ‘@iuthorizations,
waivers, releases, options, undertakings, rights end henefits
made or given herein by Mortgagor shall bind Mortgagox as fully

as though such entity was specifically named herein wherever the

term "Mortgagor" is used. The obligation of each and every party
hereto, and also the authority and powers conferred herein, shall
inure to the benefit of and bind each and every party hereto its
respective successors and assigns.

33. Usury. Nothing herein contained or any
transaction related hereto shall be construed or shall so operate
either presently or prospectively to require Mortgagor (a) to pay
interest at a rate greater than is now lawful in such case to
contract for, but shall require payment of interest only to the

-43-
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extent of such lawful rate, or (b) to make any payment or do any
act contrary to law, but if any clause or provision herein
contained shall otherwise so operate to invalidate this Mortgage,
in whole or in part, then such clauses and provisions only shall
be held for naught as though not herein contained and the
remainder of this Mortgage shall remain operative and in full
force and effect. Any interest paid in excess of the lawful rate
shall be-refunded to Mortgagor. Such refund shall be made by
applicatizn of the excessive amount of interest paid against any
sums outst20ding under the Note and shall be applied in such
order as Mortjagee may determine. If the excessive amount of
interest paid exCreds the sums outstanding under the Note, the
portion exceeding the said sums outstanding under the Note shall
be refunded in cash by Mortgagee. Any such crediting or refund
shall not cure or waive-any default by Mortgagor hereunder or
under the Note. Mortgagor agrses, however, that in determining
whether or not any interest payahle under the Note or this
Mortgage exceeds the highest rate permitted by law, any
non-principal payment (except payments specifically stated in the
Note to be "interest"), including witheit limitation prepayment
premiums and late charges, shall be decwed - to the extent
permitted by law, to be an expense, fee, preomium or penalty

rather than interest.

34. Subsidence and Physical Damage to Mortgaged

Premises. In case of any subsidence or the threat ot suszh
subsidence on the surface or of any physical damage to tre
Mortgaged Premises, the Mortgagee shall have the right to expend
such sums to as in its judgment may be necessary or desirable to
protect the Mortgaged Premises from damage by reason thereof and
to add the cost and expenses thereof to the unpaid balance of the
Loan, and all sums so expended shall bear interest at the
interest rate set forth in the Note and shall be secured hereby
or, in the alternative, Mortgagee may, in its discretion, declare
the indebtedness to be due and payable upon notice to Mortgagor,
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35. Further Assurances. At any time and from time to

time, upon Mortgagee’s request, Mortgagor shall make, execute and
deliver or cause to be made, executed and delivered to Mortgagee
and, where appropriate, shall cause to be recorded or filed and
from time to time thereafter to be re-recorded or refiled, at
such time and in such offices and places as shall be deemed
desirable by Mortgagee, any and all further mortgages,
instruments of further assurance, certificates and other

documents -as Mortgagee may consider necessary or desirable in

order to efirctuate, complete, enlarge in accordance with the
Loan Security Oocuments or perfect, continue and preserve the
obligations of Murtgagor under the Note and this Mortgage or any
other Loan Security Document, and the lien of this Mortgage as
the first and prior liep upon all of the Mortgaged Premises,
whether now owned or heresfter acquired by Mortgagor. Upon any
failure by Mortgagor to do (so, Mortgagee may make, execute,
record, file, re-record or refile any and all such mortgages,
instruments, financing statements - certificates and documents for
and in the name of Mortgagor, and Mortgagor hereby irrevocably
appoints Mortgagee the agent and Attorpiy~in-~Fact of Mortgagor to
do so.

36. After Acquired Property. The licr of this

Mortgage will automatically attach, without furtaex act, to all
after acquired property located in or on, or attacned to, or used
or intending to be used solely in connection with or wiih the
cperation of the Mortgaged Premises or any part thereof.

37. Construction Loan Agreement; Obligatory Advances.

The indebtedness secured hereby is to be advanced in connection
with the censtruction of the Improvements upon the Mortgaged
Premises pursuant to a Loan Agreement between MARTPARC ASSOCIATES
LIMITED PARTNERSHIP and Mortgagee dated of even date herewith,
the terms and conditions of which are incorporated herein by this
reference with the same force and effect as if hereinafter more
fully set forth.
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It is understood and agreed that this Mortgage covers
present and future advances, in the aggregate amounts secured
hereby, made by the Mortgagee to or for the benefit of the
MARTPARC ASSOCIATES LIMITED PARTNERSHIP pursuant to the Loan
Agreement of even date herewith between MARTPARC ASSOCIATES
LIMITED PARTNERSHIP and Mortgagee and that the lien of such
future advances shall relate back to the date of this Mortgage.

38. Limited Liability of Mortgagor. This Mortgage is

executed by 2merican National Bank and Trust Company of Chicago,
not personaliy but as Trustee as aforesaid, in the exercise of
the power and auknority conferred upon and fixed in it as such
Trustee, and it is eupressly understood and agreed that nothing
herein contained shali be constituted as creating any liability
on said American National Rank and Trust Company of Chicago as
Trustee as aforesaid, or on said American National Bank and Trust
company of Chicago personally to.vpay the said Note or any
interest that may accrue thereon, or any indebtedness accruing
hereunder, or to perform any covenant either express or implied
herein contained, all such liability, /14 any, being expressly
waived by the Mortgagee and by every persor-now or hereafter
claiming any right or security hereunder. Each original and
successive holder of this Mortgage accept the gaire upon the
express condition that in case of default in the' payment of this
Mortgage, or of any installment thereof, the sole reredy against
the Mortgagor shall be by foreclosure of the Mortgage ¢iven to
secure the indebtedness evidenced by this Mortgage in accordance
with the terms and provisions of the Mortgage, by enforcement of
the Assignment of Leases and Rents with respect to the Mortgaged
Premises, or by action to enforce other security given to secure
payment of the Loan; provided, however, nothing herein shall
limit or otherwise affect the remedies afforded the holder hereof
under the terms of the Guaranties of Completion and Payment of
the Costs of the Project against the Individual Guarantors or any
of them, the Agreements of Guaranty and Suretyship against the
Individual Guarantors or any of them, the Escrow Agreement for
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Letter of Credit, Limited Guaranty of Miller Parking Company, the
Guaranty of Payment and Performance Obligations, or any
combination of said remedies.

39. Hazardous Materials. Mortgagor covenants and
represents (1) that the Mortgaged Premises do not contain and
that Mortgagor will not cause or permit the Mortgaged Premises to
contain (a) asbestos in any form; (b) urea formaldehyde foam
insulacion; (¢) transformers or other equipment which contain
dielectric filuid containing levels of polychlorinated biphenyls
in excess ©£ 50 parts per million; or (d) any other chemical,
material, air pecilutant, toxic pollutant, waste, or substance
which is (i) regulated as toxic or hazardous or exposure to which
is prohibited, limited or regulated by Resource Conservation
Recovery Act, the Comprehensive and Environmental Response,
Compensation and Liability ‘Act, the Hazardous Materials
Transpartation Act, the Toxic¢ Substances Control Act, the Clean
Alr Act, and the Clean Water Act or any other federal, state,
county, regional, local, or other rnovernmental authority or
which, even if not so regulated, may =» could pose a hazard to
the health and safety of the occupante Of the Mortgaged Premises
or the owners of Property adjacent to the Mortgaged Premises; and
either (ii) present in amounts in excess of that permitted or
deemed safe under applicable law or (iii) handled, stored or
otherwise used in any way which is prohibited or aeencd unsafe
under applicable law. (The substances described in {a}),-(b), (c)
or (d) above are referred to collectively herein as "Hazurdous
Materials"); (2) that the Mortgaged Premises are not now being
used (except by tenants in the ordinary course of business and in
compliance with applicable laws) nor, to Mortgagor’s best
knowledge after reviewing all studies, reports and other
documents in Mortgagor's possession, have ever been used (except
by tenants in the ordinary course of business and in compliance
with applicable laws) for any activities invelving, directly or
indirectly, the use, generation, treatment, storage,
transportation, or disposal of any Hazardous Materials; and (3)
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that neither the Mortgaged Premises nor Mortgagor is subject to
any existing, pending, or threatened investigation or inquiry by
any governmental authority, or any remedial obligations under any
applicable laws, rules, or regulations pertaining to health or
the environment. Mortgagor shall not install, store, use, treat,
transport, or dispose (or knowingly permit or acquiesce in the
installation, storage, use, treatment, transportation or disposal
by Mortgagor, its agents, employees, independent contractors or
tenants) on the Mortgaged Premises of any Hazardous Materials.

In the evarnt of any such installation, storage, use, treatment,
presence, transportation or disposal, whether previously existing
or hereafter ocrurring, and whether by Mortgagor or any
predecessor in title, or any employees, agents, contractors or
third parties, and wiether or not known of by Mortgagor or
knowingly permitted or =2cguiesced in by Mortgagor, Mortgagor
shall remove any such Hazardous Materials (other than asbhestos,
which shall only be remcved i) if required to comply with this
Section or (ii) if required by law, rule, regulation or order of
competent authority), and otherwise comply with the regulations
or orders of such authority, all at tuz expense of Mortgagor. If
Mortgagor shall fail to proceed with such removal or otherwise
comply with such regulations or orders as ccon as reasonably
possible, and in any case within the cure per;od permitted under
the applicable federal, state or local regulaticn or order,
Mortgagee may declare this Mortgage to be in default and may, but
shall not be obligated to, do whatever is necessary to eiiminate
such Hazardous Materials from the Mortgaged Premises or otherwise
comply with the applicable regulation or order, and the cost
thereof shall be so much additional indebtedness secured hereby
and shall become immediately due and payable without notice and
with interest thereon at the Default Rate. Mortgagor shall give
to Mortgagee and its agents and employees access to the Mortgaged
Premises for such purposes and hereby specifically grants to
Mortgagee a license effective upon expiration of the applicable
cure period referenced in the preceding sentence to remove the
Hazardous Materials. Mortgagor shall indemnify, Mortgagee and
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hold Mortgagee harmless from and against all loss, damage, and
expense (including, without limitation, attorney’s fees and costs
incurred in the investigation, defense, and settlement of claims)
that Mortgagee may incur as a result of or in connection with the
assertion against Mortgagee of any claim relating directly or
indirectly, in whole or in part, to the presence or removal of
any Hazardous Materials, or relating to any activity on or off
the Mortgaged Premises, previously existing or hereafter
occurring. and whether such activity was carried on by Mortgagor
or any predacessor in title or any employees, agents, contractors
or third parcies, if such activity involved Hazardous Materials,
in whole or in'part, directly or indirectly, or noncompliance
with any federal, state, or local laws, rules, regqulations, or

orders relating thereco.

Mortgagor shall prorptly notify Mortgagee in writing of
any order or pending or threatensd action by any regqulatory
agency or other governmental body. or any claims made by any

third party, relating to Hazardous Materials on, or emanations
from the Mortgaged Premises, and shal) promptly furnish Mortgagee
with copies of any correspondence or legal pleadings in

connection therewith.

In addition, Mortgagee shall have the risht, but shall
not be obligated, to notify any state, federal or locai
governmental authority of information which may come ta its
attention with respect to Hazardous Materials on or emanzting
from the Mortgaged Premises and Mortgagor irrevocably releases
Mortgagee from any claims of loss, damage, liability, expense or
injury relating to or arising from, directly or indirectly, any

such disclosure.

The liability of Mortgagor to Mortgagee under the
covenants of this Section shall survive any foreclosure of this
Mortgage or any transfer of the Mortgaged Premises by deed in
lieu of foreclasure.
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At any time hereafter terminating only upon repayment
in full of the indebtedness secured hereby (and for such purpose
of repayment from proceeds of foreclosure sale shall not be
deemed repayment of such indebtedness), Mortgagee may require
Mortgagor to provide Mortgagee, at the expense of Mortgagor, an
inspection or audit of the Mortgaged Premises, prepared by a
qualified consultant approved by Mortgagee, in form and substance
satisfactory to Mortgagee, certifying as to the presence of
absence uf Hazardous Materials, or to permit Mortgagee to so
inspect oxr _undit the Mortgaged Premises at Mortgagor’s expense,
and Mortgagor hereby grants Mortgagee, its employees, agents and
independent contiactors, the right to enter upon the Mortgaged
Premises for the purpose of conducting tests, soil borings, the
installation of monitoring wells and such other tests as
Mortgagee deems necessary. ar desirable.

If the Mortgaged Prami=es now or hereafter contain any
material or product containing meore than 0.1 percent asbestos by
weight, Mortgagor shall prepare, implement, and comply with on an
ongoing basis a written asbestos operacions and maintenance
program prepared by a qualified enviromiental consultant. Such
program shall assure that (a) all persons are protected from any
release of asbestos fibers, and (b) ashestos fjilers are not
distributed or released on the Mortgaged Premises Auring
maintenance, repairs, alterations or improvements. Zuy removal
of asbestos or any work on the Mortgaged Premises afreciing
asbestos shall be accomplished in full accordance with stch
program.

40, Release of Office Building. Mortgagee shall
release the building situate on the Mortgaged Premises from the
lien of this Mortgage, by executing a release for such office
building in statutory form and approved by the Mortgagee,
provided that the Mortgagor fully complies with the following

conditions:
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(a) That the Mortgagor, nor the Individual Guarantors,
nor Miller Parking Company, shall be in default of the
performance of the terms, conditions and requirements of the
Note, this Mortgage, or any of the other Loan Security Documents
at the time of such release.

(b) That the Mortgagor pays to the Mortgagee all sums
of money advanced by the Mortgagee to the date of the requested
release for the rehabilitation of the office building plus the
sum of Or.e Million Deollars ($1,000,000.00}.

/c) That the Mortgagor grants the Mortgagee all
easements to ard from the released premises which the Mortgagee
and its counsel in- their sole discretion deem necessary to
protect the security of the Loan.

This Morlgage is cxccuted by the American Jiational Bank and Trust Company of Chicaga, not personally but as Trustec s
afuresaid in the exercise af the power and authority conferced rin and vested i It as sueh Trustee (and said American National Bank and
Trust Compiny of Chivago, hereby swarriants that it possesses 2 pawer and anthority to execute this instrument), and it is expressly under-
stood and agreeel that nothing herein or in said note contained Ghatl b= construed as crenting any liability on the said Fiest Party or on said
Awerivan Natioual Bank nnj"l'rust Campany of Chicago personally to pay the suid note ar any interest that inay accrie thereon, or soy
indebtedness averuing hereunder, or to perform any covenant eitlher express or implied herein cantained, all such labitity, if any, being
expressly waived by Mortgagee and by every person now or hercafter claming any right or sceurity hercundey, and that sa far as the First
Party and its successors and said American’ National Bank and Trust Jorurany of Chicago personally are concerned, the legal halder or
holders of said note and the owner or owners of any indebtedness accruing ner-under ahall look solely to the premises hereby conveyed for
the payment thereof, by the enforcement of the licn hereby created, in the nvinran herein and in said note provided or by action 1o enforce
the personal liability of the guarantor, if any.

IN WITNESS WHEREOF, Aserican NaTIONAL BANK anp Trust Coup.n: or CHICAGO, not personally but as Trustee as afore-
said, has caused these presents to be signed by one of its Vice-Presidents, or Assistan. VicePresidents, and its corporate seal to be hereunto
affixed and attested by its Assistant Seerctary, the day and year first above written.

AMERICAN NATIONAL BANK AW TRUST COMPANY OF CHICAGO

4
1

Notaty Pubhe ~12'r . Hlinnig
My Commussion txpires 6/2;19}'1‘55:

STATE OF ILLINOIS
COUNTY QF COOK ™

L. M. SOVIENSKI

n Notary Public, in and for said Caunty, in the Ztace aforesaid,

DO HEREBY CERTIFY, that | Vice-President of the AMERICAN NATIONAL BANK
AND TRUST COMPANY or Cwicago, and. .. F. .. — Assistant Secretary of said Campany, who are
RS- T RN ' s

rsonally known to me to be the same persons w ‘m ¢ foregoing instrument as such Vice.President, and Assistant
Secretary, respectively, appeared before me this day in person and ncknowledged that they signed and delivered the said instrument as
iheir own free and voluntary act and as the free and voluntary act of said Company, as ‘rustee as aforcsaid, for the uses and purpases
therein set forth: and the said Assistant Sccretary then and there acknawledged that he, as custedian of the corporate seal of said Com-
pany, ditl afiix the corparate seal of said Comrnny 10 said instrument as his own frec and veluntary act and as the free and voluniary
act of saicd Campany. as Trustee as aforesaid, tor the uses and purposes therein set forth.

GLVEN under iy hand and notarial seal, this. .

Form 1308

Exhibit "a"
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GIVEN under my hand and notarinlseal, this. .. .................. .. dayof,.... . M T, A. D19
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ALL that certain property known as Lots 14 through 26, inclusive, in Block 4
in Butler, Wright and Webster's Addition to Chicago, said Addition being a

Subdivision of the West 1/2 of the West 1/2 of the North East 1/4 of Section
9, Township 39 North, Range 14 East of the Third Principal Meridian, in Cook

County, Illinois,

Permenant Tax Numbers: 17-09-250-007 Volume: 5GC

(Affects Lots 14, 15 and 1lg)

17-09=-250~019
{Affects Lots 17 and 18)

17-09-250-010
(Affects Lot 19)

L7-09~250-015
taffects Lots 20 and 21)

17°045-250-017
(Affecis \Lots 22 and 23)

17-09-250-025
(Affects Lovs 24, 25 and 26)
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