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MORTGAGE AND SECURITY AGREERMENT Q} [

THI rMORTGAGE AND SECURITY AGREEMENT (*Mortgage”), made
as of August‘) , 1988, is made and executed by American National
Bank and Trust Company of Chicago, a national banking associa-
tion, not in its individual capacity but as Trustee under a Trust
Agreement dated February 14, 1984 and known as Trust No. 60312,
having its principal offices at 33 North LaSalle Street, Chicago,
Illinois 60602 (*Mortgagor”), in favor of Morgan Guaranty Trust
company of New York, a New York banking corporation, having an
office at 23 wall Street, New York, New York 10005 (”Lender”).

RECITALS

1. Hotel Swiss Grand Associates Limited Partnership,
an Illinois lliwited partnership (”Beneficiary”), owns 100% of the
beneficial irntrzrest in Mortgagor. Subject to the terms and
conditions of a <ertain Loan Agreement of even date herewith
between Lender and seneficiary (the “Loan Agreement”), Lender has
agreed to make a loar to Mortgagor in the amount of One Hundred
Thirty Two Million Nine Hundred Forty Thousand Swiss Francs
(132,940,000 SF) (the “Jouan”). Mortgagor owns legal title to and
Beneficiary operates (through the Management Agreement defined
herein) the Swiss Grand Houtel.

II. Pursuant to tlLe terms of the Loan Agreement,
Beneficiary has or will execute ©ore or more Acknowledgments of

. Debt (said Acknowledgments of Deb’., together with any renewal or
replacement of any one or more c¢f thenm, being collectively
referred to as the "Acknowledgments”) in favor of Lender in the
aggregate principal amount of the Loan.- A copy of the Loan
Agreement is attached hegetc as Exhibit A. The terms and provi-
sions of the Loan Agreement are hereby incorporated, by refer-

ence, in this Mortgage.
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GRANTING CLAUSES

To secure the payment of the indebtedness evidenced by
the Loan Agreement, the Acknowledgments and the paymert of all
amounts due under and the performance and observance ©! all
covenants and conditions contained in this Mortgage, the Loan
Agreement, the Acknowledgments, any and all other acknowledgments
of debt, mortgages, security agreements, assignments of leases
and rents, and any other documents and instruments now or
hereafter executed by Mortgagor, Beneficiary or any party related
thereto or affiliated therewith to evidence, secure or guarantee
the payment of all or any portion of the indebtedness under the
Acknowledgments and any and all renewals, extensions, amendments
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and replacements of this Mortgage, any one or more of the
Acknowledgments and any such other documents and instruments (the
Loan Agreement, the Acknowledgments, this Mortgage, such other
acknowledgments, mortgages, security agreements, assignments of
leases and rents, and any other documents and instruments now or
hereafter executed and delivered in connection with the Loan, and
any and all amendments, renewals, extensions and replacements
hereof and thereof, being sometimes referred to collectively as
the *Loan Inastruments” and individually as a "Loan Instrument”)
(all indebtedness and liabilities secured hereby being herein-
after sometimes referred to as *Borrower’s Liabilities” which
indebtedness and liabilities being secured hereby shall, in no
event, exceed $500,000,000), Mortgagor does hereby convey,
mortgage, assign, transfer, pledge and deliver to Lender the
followiang described property subject to the terme and conditions
herein:

(%)) The land located in Cook County, Illinois, legally
described 1n attached Exhibit B (*Land”);

{B) Ali-the buildings, structures, improvements and
fixtures of every kiad or nature now or hereafter situated on the
Land; and, to the exteat not owned by tenants of the Mortgaged
Property or leased by mortgagor or Beneficiary or the agents of
either of them, all machirery, appliances, equipment, furniture
and all other personal piecperty of every kind or nature located
in or on, or attached to, ror used or intended to be used in
connection with, or with tn2 orneration of, the Land, buildings,
structures, improvements or fixtures now or hereafter located or
to be located on the Land, or 1in Connection with any construction
being conducted or which may be conducted thereon, and all
extensions, additions, improvements, substitutions and replace-
ments to any of the foregoeing (*Improvawents”);

(C) All building materials ‘and goods which are
procured or to be procured by Mortgagor, teneficiary or the
agents of either of them for use on or in coupaction with the
Improvements or the construction of additional Improvements,
whether or not such materials and goods have beei' delivered to
the Land (*Materials”);

(D) All plans, specifications, architectuszl render-
ings, drawings, licenses, permits, soll test reports, other
reports of examinaticns or analyses of the Land or the Inprove-
ments, contracts for services to be rendered to Mortgagor,
Beneficiary or otherwise in connection with the Improvements and
all other property, contracts, reports, proposals and other
materials now or hereafter existing in any way relating to the
Land or the Improvements or the construction of additional
Improvements;
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(E) All easements, tenements, rights-of-way, vaults,
gores of land, streets, ways, alleys, passages, sewer rights,
water courses, water rights and powers and appurtenances in any
way belonging, relating or appertaining to any of the Land or
Improvements, or which hereafter shall in any way belong, relate
or be appurtenant thereto, whether now owned or hereafter
acquired (*Appurtenances”);

(F) (i) All judgments, insurance proceeds, awards of
damages and settlements which may result from any damage to all
or any portion of the Land, Improvements or Appurtenances or any
part thereof or to any rights appurtenant thereto;

(ii) All compensation, awards, damages, claims,
rights of action and proceeds of or on account of (a) any damage
or takiac, pursuant to the power of eminent domain, of the Land,
Improvemer’z, Appurtenances or Materials or any part thereof, (b)
damage t¢ .ull or any portion of the Land, Improvements or
Appurtenancez ry reason of the taking, pursuant to the power of
eminent domain, 'of all or any portion of the Land, Improvements,
Appurtenances,- ‘Materials or of other property, or (c) the
alteration of thelorade of any street or highway on or about the
Land, Improvements, appirtenances, Materials or any part thereof;
and, except as othe:'wise provided herein, Lender is hereby
authorized to collect ani receive said awards and proceeds and to
give proper receipts and @cguittances therefor and, except as
otherwise provided herein, % apply the same toward the payment
of the indebtedness and other rums secured hereby:

(iii) All contrac: - rights, general intangibles,
actions and rights in action, inclucding, without limitation, all
rights of Mortgagor, Beneficiary or tlic agents of either of then
to insurance proceeds and unearned premiums arising from or
relating to damage to the Land, Improvem=nis, Appurtenances or
Materials; and

(iv) All proceeds, products. replacements,
additions, substitutions, renewals and accessiouns-of and to the
Land, Improvements, Appurtenances or Materials;

(G) All rents, issues, profits, income -and other
benefits now or hereafter arising from or in respect of ‘he Land,
Inprovements or Appurtenances (the ”Rents”); it being irtended
that this Granting Clause shall constitute an absolute and
present assignment of the Rents, subject, however, to the
conditional permission given to Mortgagor to collect and use the
Rents as provided in this Mortgage:

(H) Any and all leases, licenses and other occupancy
agreements now or hereafter affecting the Land, Improvements,
Appurtenances or Materials, together with all security therefor
and guaranties thereef and all monies payable thereunder, and all
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books and records owned by Mortgagor which contain avidence of
payments made under the leases and all security given therefor
(collectively, the “Leases”), subject, however, to the condition-
al permission given in this Mortgage to Mortgagor to collect the
Rents arising under the Leases as provided in this Mortgage:

. (I) Any and all after-acquired right, title or
interest of Mortgagor in and to any of the property described in
the preceding Granting Clauses; and

(J) The proceeds from the sale, transfer, pledge or
other disposition of any or all of the property described in the
preceding Granting Clauses;

All of the mortgaged property described in the Granting
Clauses ~together with all real and personal, tangible and
intangible property pledged in, or to which a security interest
attaches pursuant to, any of the Loan Instruments is sometimes
referred tolcollectively as the *Mortgaged Property”. The Rents
and Leases are riedged on a parity with the Land and Improvements
and not secondarily.

ARTICLE ONE
COVEZ/RTS OF MORTGAGOR
Mortgagor covenante and agrees with Lender as follows:

1.01 Performance unde: Acknowledgments, Mortgage and
Other Instruments. Mortgagor shall perform, observe and comply
with or cause to be performed, observad and complied with in a
complete and timely manner all provisions hereof and of the
Acknowledgments, every other Loan Instrument and every instrument
evidencing or securing Borrower’s Liabilitizs and will promptly
pay or cause to be paid to Lender when due<the principal with
interest thereon and all other sums redquire” to be paid by
Mortgagor pursuant to the lLoan Agreement, this Mortgage, every
other Loan Instrument and every other instrumen: evidencing or
securing Borrower’s Liabilities,

1.02 General Covenants and Representations. »ortgagor
covenants and represents that as of the date hereof and at all
times until Borrower’s Liabilities have been paid in full. (a)
Mortgagor is seized of an indefeasible estate in fee simple in
that portion of the Mortgaged Property which is real property,
and has good and absolute title to it and the balance of the
Mortgaged Property free and clear of all liens, security inter-
ests, charges and encumbrances whatsocever except those approved
in writing by Lender, if any (the “Permitted Encumbrances”); (b)
Mortgagor has good right, full power and lawful authority to
mortgage and pledge the Mortgaged Property as provided herein;
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(c) upon the occurrence of an Event of Default, Lender may at all
times peaceably and quietly enter upon, hold, occupy and enjoy
the Mortgaged Property in accordance with the terms hereof; and
(d) Mortgagor will maintain and preserve the lien of this
Mortgage as a first and paramount lien on the Mortgaged Property
subject only to the Permitted Encumbrances and Borrower’s rights
to contest liens in accordance with the terms of this Mortgage,

1.03 Compliance with Laws and Other Restrictions.
Mortgagor covenants and represents that the Land and the Improve-
ments and the use thereof presently comply in all material
respects with, and will during the full term of this Mortgage
continue to comply in all material respects with, all applicable
restrictive covenants, zoning and subdivision eordinances and
building codes, licenses, health and environmental laws and
regulationg and all other applicable laws, ordinances, rules and
reqgulatinnzs. If any federal, state or other governmental body or
any courc issues any notice or order to the effect that the
Mortgaged Prcperty or any part thereof is not in compliance with
any such coverant, ordinance, code, law or regulation, Mortgagor
will promptly ‘preovide Lender with a copy of such notice or order
and will immediatelv commence and diligently perform all such
actions as are nececasary to comply therewith or otherwise correct
such non-compliance.  Mortgagor shall not, without the prior
written consent of Londer, petition for or otherwise seek any
change in the zoning hxdinances or other public or private
restrictions applicable to the Mortgaged Property on the date

hereof,
1,04 Taxes and Other Charges.

1.04.1 Taxes and Assessiuents. Mortgagor shall pay
promptly when due all taxes, assessmerts, rates, dues, charges,
fees, levies, fines, impositions, liabiiities, obligations, liens
and encumbrances of every kind and na:ure whatscever now or
hereafter imposed, levied or assessed ugzon or against the
Mortgaged Property or any part thereof, or upein or against this
Mortgage or Borrower’s Liabilities or upeii cr against the
interest of Lender in the Mortgaged Property, 'as well as all
taxes, assessments and other governmental charges levied and
imposed by the United States of America or any state; county,
municipality or other taxing authority upon or in respzct of the
Mortgaged Property or any part thereof; provided, however. that
Mortgagor shall have the right, and shall if such be required by
applicable law, pay such tax under protest or, if such payment is
not required by law, to otherwise contest any such tax or
assessment but only if (a) such contest has the effect of
preventing the collection of such taxes so contested and also
prevent the sale or forfeiture of the Mortgaged Property or any
part thereof or any interest therein, (b) Mortgagor has notified
Lender of its intent to contest such taxes and (c) Mortgagor has
deposited with Lender security in form and amount satisfactory to
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Lender, in its sole judgment, and increases the amount of such
security so deposited promptly after lender’s request therefor if
said security becomes insufficient, in Lender’s reasonable
judgment, to protect the interests of Lender hereunder. Notwith-
standing the foregoing, in the event Lender, in its sole discre-
tion, determines that condition (a) above has been satisfied,
then the deposit required by condition (c) shall be waived. Such
deposit requirement may be reimposed, however, at any time in the
event Lender does not continue to be satisfied that condition (a)
has been met. Mortgagor shall pay the disputed or contested tax,
assessment or other charge and all interest and penalties due in
respect thereof on or before the date any adjudication of the
validity or amount thereof becomes fipnal and in any event no less
than thirty (30) days prior to any forfeiture or sale of the
Mortgzged Property by reason of such non-payment. Upon Lender’s
request, Mortgagor will promptly file, if it has not theretofore
filed, surh petition, application or other instrument as is
necessary o cause the Land and Improvements to be taxed as a
separate paccel or parcels which include no property not a part
of the Mortgager. Property.

1.04.2 Taxes Affecting Lender’s Interest., If any
state, federal, munizipal or other governmental law, order, rule
or regulation, which becomes effective subsequent to the date
hereof, in any manner chznges or modifies existing laws governing
the taxation of mortgages or debts secured by mortgages, or the
manner of collecting taxes; <o as to impose on Lender a tax by
reason of its ownership of any-ar all of the Loan Instruments or
measured by the principal amount of the Acknowledgments (other
than a change in the rate of federal corporate income taxes
payable by Lender), require or ‘azve the practical effect of
requiring Lender to pay any portior of the real estate taxes
levied in respect of the Mortgaged Prceparty to pay any tax levied
in whole or in part in substitution fo» real estate taxes or
otherwise affects materially and adversely the rights of Lender
in respect of the Acknowledgments, this #artgage or the other
Loan Instruments, Borrower’s Liabilities and 2ii- interest accrued
thereon shall, upon thirty (30) days notice, pecome due and
payable forthwith at the option of Lender, whethey or not there
shall have occurred a default under any of the Loza Tnstruments
not cured within the applicable cure period, if any, heceinafter
referred to as an "Event of Default,” provided, however, -that, if
Mortgagor may, without violating or causing a vieolation cf such
law, order, rule or regulation, pay such taxes or other sums as
are necessary to eliminate such adverse effect upon the rights of
Lender and does pay such taxes or other sums when due, Lender
will not elect to declare due Borrower’s Liabilities by reason of
the provisions of this Paragraph 1.04.2.

1.04.3 Tax Escrow. After the occurrence of an Event
of Default, Mortgagor shall, in order to secure the performance
and discharge of Mortgagor’s obligations under this Paragraph
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1.04, but not in lieu of such obligations, deposit with Lender on
the first day of each calendar month throughout the term of the
Loan, deposits, in amounts set by Lender from time to time by
written notice to Mortgagor, in order to accumulate funds
sufficient to permit Lenhder to pay all annual ad valorem taxes,
assessments and charges of the nature described in Paragraph
1.04.1 at least ten (10) days prior to the date or dates on which
they shall become delinquent. The taxes, assessments and charges
for purposes of this Paragraph 1.04.3 shall, if Lender so elects,
include, without limitation, water and sewer rents. Mortgagor
shall procure and deliver to Lender when issued all statements or
bills for such obligations. Upon demand by Lender, Mortgagor
shall deliver to Lender such additional monies as are required to
satisfy any deficiencies in the amounts necessary to enable
Lender i» pay such taxes, assesements and similar charges ten
(10) days-prior to the date they become delinquent. Lender shall
pay such izies, assessments and other charges as they become due
to the extenr of the funds on deposit with Lender from time to
time and provided Mortgagor has delivered to Lender the state-
ments or bills ¢herefor. In making any such payments, Lender
shall be entitled to rely on any bill issued in respect of any
such taxes, assessmeats or charges without inguiry into the
validity or amount ‘thereof and whether delivered to Lender by
Mortgagor or otherwise obtained by Lender. Any deposits received
pursuant to this Paragraph 1.04.3 shall not be, nor be deemed to
be, trust funds, but shali not be commingled with the general
funds of Lender and shall besr interest on amounts deposited with
Lender at Lender’s then current money market rate for funds not
subject to withdrawal restrictions. If any Event of Default

occurs any part or all of the amcuis then on deposit or there-
after deposited with Lender undey “his Paragraph 1.04.3 may at
Lender’s option be applied to payment. ci Borrower’s Liabilities
in such order as lLender may determine.

1.04.4 No Credit Against tho. Tndebtedness Secured
Hereby. Mortgagor shall not claim, demani or be entitled to
receive any credit against any of Borrower’s Liabilities for any
of the taxes, assessments or similar impositions amsessed against
the Mortgaged Property or any part thereof or tha: are applicable
to Borrower’s Liabilities or to Lender’s interest ir the Mort-
gaged Property.

1.05 Mechanic’s and Other Liens. Mortgagor shall not
permit or suffer any mechanic’s, laborer’s, materialmun’s,
statutory or other lien or encumbrance (other than any lien for
taxes and assessments not yet due) to be created upon or against
the Mortgaged Property, provided, however, that Mortgagor may in
good faith, by appropriate proceeding, contest the validity,
applicability or amount of any asserted lien and, pending such
contest, Mortgagor shall not be deemed to be in default hereunder
if Mortgagor shall cause Lender’s title insurer to issue to
Lender an endorsement to Lender’s Loan Title Insurance Policy on
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policy modification form 12A or the then comparable form insuring
over such lien claim, Mortgagor shall pay the disputed amount
and all interest and penalties due in respect thereof on or
before the date any adjudication of the validity or amount
therecof becomes final and, in any event, no less than thirty (30)
days prior to any foreclosure sale of the Mortgaged Property or
the exercise of any other remedy by such claimant against the
Mortgaged Property.

1.06 Insurance and cCondemnation.

1.06.1 Hazard Insurance. Mortgagor shall, at its
sole expense, obtain for, deliver to, assign to and maintain for
the berefit of Lender, until Borrower'’s Liabilities are paid in
full, pclicies of broad form extended coverage hazard insurance
in amounts which shall be not less than 100% of the full insur-
able replacraent cost of the Improvements and Materials insuring
on a replacenent cost basis the Mortgaged Property (other than
the Land) and <{he Tangible Goods (as defined in the Security
Agreement of even date herewith between Lender and Beneficiary)
against loss or-damage on an “All Risks” form, such insurable
hazards, casualties and contingencles as Lender may reasonably
require, including withzut limitation fire, windstorm, rainstorm,
vandalism and, if all ¢r any part of the Mortgaged Property shall
at any time be located within an area identified by the govern-
ment of the United States Or zZny agency thereof as having special
flood hazards and for which ticod insurance is available, flood.
Mortgagor shall pay promptly when due any premiums on such
insurance policles and on any renzvals thereof. The form of such
policies and the companies issu’ng them shall be reasonably
acceptable to Lender. If any such policy shall contain a
co-insurance clause it shall also ceortain an agreed amount or
stipulated value endorsement. All suZzhi policies and renewals
thereof shall be held by Lender and shull contain a standard
mortgagee’s endorsement making losses payatle to the parties as
their interests may appear. No additional ' verties shall appear
in the mortgage clause without Lender’s prior written consent. In
the event of loss, Mortgagor will give prompt written notice to
Lender and Lender may make proof of loss if not made promptly by
Mortgagor (for which purpose Mortgagor hereby iirevocably
appoints Lender as its attorney-in-fact). 1In the everc of the
foreclosure of this Mortgage or any other transfer of title to
the Mortgaged Property in full or partial satisfaction of
Borrower's Liabilities, all right, title and interest or Mort-
gagor in and to all insurance policies and renewals thereof then
in force shall pass to the purchaser or grantee. All policies
described herein and in Section 1.06.2 shall provide that they
shall not be modified so as to reduce coverages, cancelled or
terminated without at least thirty (30) days’ prior written
notice to Lender from the insurer,
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1.06.2 other Inaurance. Mortgagor shall, at its
sole expense, obtain for, deliver to, assign to and maintain for
the benefit of, Lender, until Borrower’s Liabilities are paid in
full, (i) a broad form comprehensive general liability insurance
policy, in an amount reasonably determined by Lender, and such
umbrella liability coverage as Lender may reasonably request,
(ii) a loss of rentals and/or business interruption insurance
policy in an amount equal to not less than $12,000,000 and (iii)
such other insurance policies relating to the Mortgaged Property
and the Tangible Goods and the use and operation thereof,
including dramshop, workmen’s compensation and steam, boiler and
machinery direct damage and liability insurance, in such amounts
as may be reasonably required by Lender and with such companies
and in_such form as may be acceptable to Lender. Lender, by
writtsn demand upon Mortgagor, may regquire such policies to
contain“an endorsement, in form reasonably satisfactory to
Lender, rauing Lender as the loss payee thereunder.

1.0€.3 Adjustment of Loss. If no Event of Default
then exists, Mortgagor will endeavor to adjust or compromise any
loss under any insurance policlies covering or relating to the
Mortgaged Property or the Tangible Goods and shall keep Lender
advised of the progress thereof, and each insurance company is
hereby authorized and directed to make payment of the proceeds of
such adjustment or settiement to Mortgagor and Lender jointly.
Notwithstanding the foreguing, if an Event of Default then exists
and Lender so certifies tu ‘he insurer, Lender is hereby author-
ized and empowered, at its opticn, to adjust or compromise any
loss under any insurance policies covering or relating to the
Mortgaged Property or the Tangihle Goods and to collect and
receive the proceeds from any wvch policy or policies (and
deposit such proceeds as provided ir Fsragraph 1.06.5). In such
event, Mortgagor hereby irrevocably appoints Lender as its
attorney-in-fact for the purposes set forth in the preceding
sentence, and each insurance company i hzreby authorized and
directed to make payment of the proceeds cf such adjustment or
settlement directly to Lender. After deduzting from such
insurance proceeds any expenses incurred Ly ‘Lender in the
collection and settlement thereof, including without limitation
attorneys’ and adjusters’ fees and charges, Lender- shall apply
the net proceeds as provided in Paragraph 1.06.5. Tarder shall
not be responsible for any failure to collect any insurance
proceeds due under the terms of any policy regardless of the
cause of such failure.

1.06.4 Condemnation Awards. Except to the extent
required to pay the actual out-of-pocket costs of restoring or
repairing the Mortgaged Property and unless Lender is required to
make the proceeds thereof available to Mortgagor under Paragraph
1.06.5, Lender shall be entitled to all compensation, awards,
damages, claims, rights of action and proceeds of, or on account
of, (i) any damage or taking, pursuant to the power of eminent
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domain, of the Mortgaged Property or any part thereof, (ii)
damage to the Mortgaged Property by reason of the taking,
pursuant to the power of eminent domain, of other property, or
(iii) the alteration of the grade of any street or highway on or
about the Mortgaged Property. In such event, Lender is hereby
authorized, at its option, to commence, appear in and prosecute
in its own or Mortgagor’s name any action or proceeding relating
to any such compensation, awards, damages, claims, rights of
action and proceeds and to settle or compromise any claim in
connection therewith. Mortgagor hereby irrevocably appoints
Lender as its attorney-in-fact for the purposes set forth in the
preceding sentence. Lender after deducting from such compensa-
tion, awards, damages, claims, rights of action and proceeds all
its expenses, including attorneys’ fees, may apply such net
proceeds (except as otherwise provided in Paragraph 1.06.5 of
this Mortsage) to payment of Borrower’s Liabilities in such order
and manner s Lender may elect. Mortgagor agrees to execute such
further assicuments of any compensation awards, damages, claims,
rights of actircn and proceeds as Lender may require,

1.06.5 Repair; Proceeds of Casualty Insurance and
Eminent Domain. If.all or any part of the Mortgaged Property
shall be damaged or destroyed by fire or other casualty or shall
be damaged or taken thrcugh the exercise of the power of eminent
domain or other cause described in Paragraph 1.06.4, unless
Lender elects to take the proceeds of insurance or eminent domain
award under the terms hererf and apply the same to Borrower’s
Liabilities pursuant to the provisions of this Paragraph,
Mortgagor shall promptly and with all due diligence restore and
repair the Mortgaged Property. - Unless either (i) an Event of
Default then exists or (ii) the 'demage occurs during the six
month period prior to the Repayment DeZe (as defined in the Loan
Agreement) and more than fifty percenc- (50%) of the insurable
value of the Improvements is claimed as a icss due to such damage
(each of the events described in the foreqgeing clauses (1) and
(ii) being referred to as a "Retention Evert”), such insurance
proceeds or eminent domain award or compensatjon shall be made
available to Mortgagor on the terms and conditions set forth in
Paragraph 1.06.5 to finance the cost of restoratlon or repair,
with any excess to be applied to Borrower’s Liabilivies. If a
Retention Event exists, Lender may elect, by writtei astice to
Mortgagor with sixty (60) days following payment of such insur-
ance proceeds or eminent domain award of compensation, to cause
the entire amount of such proceeds or award or compensation to be
applied to Borrower’s Liabilities in such order and manner as
Lender may elect. If the amount of proceeds to be made available
to Mortgagor pursuant to this Paragraph 1.06.5 is less than the
cost of the restoration or repair as estimated by Lender at any
time prior to completion thereof, Mortgagor shall cause to be
deposited with Lender the amount of such deficiency within thirty
(30) days of Lender’s written request therefor (but in no event
later than the commencement of the work) and Mortgagor’s depos-
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1ted funds shall be disbursed prior to any chh ingurance
proceeds, If Mortgagor is required to deposit funds under this
Paragraph 1.06.5, the deposit of such funds shall be a condition
precedent to Lender’s obligation to disburse any insurance
proceeds held by Lender hereunder. The amount of proceeds, award
or compensation which is to be made available to Mortgagor,
together with any deposits made by Mortgagor hereunder, shall be
held by Lender to be disbursed from time to time to pay the cost
of repair or restoration either, at Lender’s option, to Mort-
gagor or directly to contractors, subcontractors, material
suppliers and other persons entitled to payment in accordance
with and subject to such conditions to disbursement as Lender may
impose to assure that the work is fully completed in a good and
workmanlike manner and paid for and that no liens or claims arise
by reasop thereof. Lender shall not commingle any such funds held
by it witii its other general funds. To the extent reasonably
feasible, lender shall cause any such funds to be invested at
Lender’s ther current money market rate for funds not subject to
withdrawal rectrictions. Mortgagor shall not be entitled to a
credit against anv of Borrower’s Liabilities except and to the
extent the funds-are applied thereto pursuant to this Paragraph
1.06.5. Notwithstanding any other provision of this Paragraph
1.06.5, if an Event- of befault occurs thereafter, Lender shall
have the right to imneaiately apply all insurance proceeds,
awards or compensation- %9 the payment of Borrower’s Liabilities
in such order and manner s Lender may determine. Lender shall
have the right at all timce to apply such net proceeds to the
cure of any Event of Default or the performance of any obliga-
tions of Mortgagor or Beneficiary under the Loan Instruments.

1.06.6 Proceeds of Business Interruption and Rental
Insurance. The net proceeds of businezes interruption and rental
insurance shall be paid to Lender (for application first to
Borrower’s Liabilities in such orde:r and manner as Lender may
elect and then to the creation of reserve: fur future payments of
Borrower’s Liabilities in such amounts as Isader deems necessary
with the balance to be remitted to Mortgayor aubject to such
controls as Lender may deem necessary to assure tnat said balance
is used to discharge accrued and te be accruec expenses of
operation and maintenance of the Mortgaged Property.

1,06.7 Renewal of Policies. At least (harty (30)
days prior to the expiration date of any policy eviaencing
insurance required under this Paragraph 1.06.7, a renewal cheareof
satisfactory to Lender shall be delivered to Lender or substitu-
tion therefor, receipts or other evidence of the payment of any
premiums then due on such renewal policy or substitute policy.

1.06.8 Insurance Escrow. After the occurrence of an
Event of Default, Mortgagor shall, in order to secure the
performance and discharge of Mortgagor’s obligations under this
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Paragraph 1.06, but not in lieu of sucﬁjobliqations, deposit with
Lender on the first day of each calendar month throughout the
term of the Loan, a sum in an amount determined by Lender from
time to time by written notice to Mortgagor, in order to accum-
ulate funds sufficient to permit Lender to pay all premiunms
payable in connection with the insurance required hereunder at
least thirty (30) days prior to the date or dates on which they
shall become due. Upon demand by Lender, Mortgagor shall deliver
to Lender such additional monies as are required to satisfy any
deficiencies in the amounts necessary to enable Lender to pay
such premiums thirty (30) days prior to the date they shall
become due.

1.07 Non-Impairment of Lender‘’s Rights. Nothing
containel in this Mortgage shall be deemed to limit or otherwise
affect anv right or remedy of Lender under any provisien of this
Mortgage eor of any statute or rule of law to pay and, upon
Mortgagor”s failure to pay the same within five (5) days after
written demanad, Lender may pay any amount required to be paid by
Mortgagor undex Paragraphs 1.04, 1.05 and 1.06. Mortgagor shall
pay to Lender or-demand the amount so paid by Lender together
with interest at /tiie rate per annum equal to one and three-
quarters percent (1-3/4%) above Lender’s cost of funds, but in no
event less than six percent (6%) (the *Default Rate”), and the
amount so paid by Lender/shall be added to Borrower’s Liabili~
ties. The provisions or Faragraph 1.04.3 are solely for the
added protection of Lendes-and entall no responsibility on
Lender’s part beyond the allcwing of due credit as specifically
provided therein. Upon assignuent of this Mortgage, any funds on
hand shall be turned over to cre assignee and, provided the
assignee shall assume Lender’s respcnzibilities with respect to
such funds, any responsibility of ZLeader with respect to such
funds shall terminate.

1.08 Care of the Mortgaged Property.

(a) Mortgagor shall operate or cauze the Mortgaged
Property to be operated as a first-class hotel and shall preserve
and maintain the Mortgaged Property in good ard first class
condition and repair. Mortgagor shall not, withouv the prior
written consent of Lender, materially change the natuie or use of
the Mortgaged Property or permit, commit or suffer arnv waste,
impairment or deterioration of the Mortgaged Property or =f any
part thereof, and will not take any action which will liacrease
the risk of fire or other hazard to the Mortgaged Property or to

any part thereof.

(b) Except as otherwise provided in this Mortgage,
other than completion of punch list items set forth on the
attachment to the Certificate of Substantial Completion dated
June 30, 1988 executed by Harry Weese &k Associates, Ltd. (the
*punch List”) no new lmprovements shall be constructed on the
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Mortgaged Property and no part of the Mortgaged Property shall be
removed, demolished or altered in any material manner without the
pricr written consent of Lender, which consent shall not be
unreascnably withheld.

1.09 Transfer or Encumbrance of the Mortgaged Property.
Mortgagor shall not permit or suffer to occur any sale, assign-
ment, conveyance, transfer, mortgage, lease {other than leases
made in accordance with the provisions of this Mortgage} or
encumbrance of, or any contract for any of the foregoing on an
installment basis or otherwise pertaining to, the Mortgaged
Property, any part thereof, any interest therein, any interest in
the beneficial interest in Mortgagor or in any other trust
holding title to the Mortgaged Property or any interest in a
corporation, partnership or other entity which owns all or part
of the lortgaged Property or such beneficial interest, whether by
operation-¢f, law or otherwise, without the prior written consent
of Lender hxving been obtained (i) to the sale, assignment,
conveyance, -rortgage, lease, option, encumbrance or other
transfer and (i.) to the form and substance of any instrument
evidencing or contracting for any such sale, assignment, convey-
ance, mortgage, leuse, option, encumbrance or other transfer.
Without limitation of the foregoing, Lender may condition its
consent upon any comibination of (1) the payment of a fee to be
set by Lender, (ii) thelincrease of the interest rate payable
with respect to the Loan, ((ijii) the shortening of maturity of the
debt evidenced by any of the Acknowledgments or the Loan Agree-
ment and (iv) other modifications of the terms of the Lean
Instruments. Mortgagor shall ro%, without the prior written
consent of Lender, further assioa or permit to be assigned the
rents from the Mortgaged Property,, and any such assignment
without the prior express written consant of Lender shall be null
and void. Mortgagor shall not permit ary interest in any lease or
the Management Agreement (defined herein) of the Mortgaged
Property to be subordinated to any encumbra%nce on the Mortgaged
Property other than the lLoan Instruments and any such subordina-
tion shall be null and void. Mortgagor agrees %zat in the event
the ownership of the Mortgaged Property, any intevest therein or
any part thereof becomes vested in a person other ch2:z Mortgagor,
Lender may, without notice to Mortgagor, deal in anv way with
such successor or successors in interest with referenrcs to this
Mortgage, the Loan Instruments and Borrower’s Liabilities without
in any way vitiating or discharging Mortgagor’s lizallity
hereunder or Borrower'’s Liabilities., No sale of the Mortgaged
Property, no forbearance to any pewson with respect to this
Mortgage, and no extension to any person of the time for payment
of the Loan or any portion thereof or any other Borrower’s
Liabilities given by Lender shall operate to release, discharge,
modify, change or affect the original liability of Mortgagor,
either in whole or in part, except to the extent specifically
agreed in writing by Lender, Notwithstanding the foregoing,
Lender agrees that after notice and receipt of appropriate
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documentation thereof, Lender will’ consent to (a) a transfer of
the beneficial 1nterest in Mortgagor to a Controlled Entity (as
hereinafter defined), (b) a transfer of the general partnership
interest in Beneficiary to a Controlled Entity, (c) a transfer of
shareholder interests in SNH Lake Michigan, Inc., an Illinois
corporation (the "Corporate General Partner”), or any Controlled
Entity to a Controlled Entity or (d) the admission of additional
general or limited partners to Beneficiary, provided that in the
case of each and any such transfer the Corporate General Partner
or a Controlled Entity shall retain and have a controlling
interest in Beneficiary. For purposes hereof, “Controlled
Entity” means any corporation, partnership or other entity owned
or controlled by Swissair Assoclated Companies, Ltd. or Nestle
S.A., or both. 1In addition, Lender will consent to the execution
by Morx<gagor of one or more junior mortgages and assignments of
rents against the Mortgaged Property (each such junior mortgage
and assignument of rents being hereinafter referred to as a
*Junior Mortgage®) provided that the aggregate amount of the
Junior Mortgudges does not at any time exceed $5,000,000.00 ,
provided that (x) Mortgagor furnishes Lender with a copy of the
Junior Mortgage, {y) the proceeds of such Junior Mortgage will be
used for the opecration, maintenance or improvement of the
Mortgaged Property and (z) the helder of the Junior Mortgage
(*Junior Lender”) exzcutes an agreement (or the Junior Mortgage
contains provisions) in- form reasonably satisfactory to Lender
incorporating the followiiiu agreements and acknowledgments: (1)
all rights of the Junior Lerdsr and all indebtedness secured by
the Junior Mortgage and all payments to the Junior Lender shall
be subject to the Loan Instruments and all indebtedness evidenced
or secured thereby, including ‘indebtedness arising after the
recording of the Junior Mortgage susp as reborrowings under the
Loan Agreement or future advances puiruant to this Mortgage, (2)
the Junior Mortgage will be subordinate to the Management
Agreement and all service agreements ara leases affecting the
Mortgaged Property, (3) Junior Lender will n~t assert any rights
to insurance proceeds or eminent domain awards or compensation
until Borrower’s Liabilities are repaid ir full, (4) Junior
Lender will not accept payments with respect t¢ its indebtedness
after Junior Lender is advised by lender that an Erent of Default
exists, (5) the Junior Mortgage will not be modifind nor the
principal indebtedness secured thereby increased witnhovc Lender’s
consent, (6) Junior Lender will not institute foreclosure or
other enforcement proceedings against Mortgagor or Benaficiary
without prior notice to Lender and only after a reasnanable
*standby” period and an opportunity for Lender (at its option) to
cure any default {to be agreed upon between Lender and Junior
Lender at the time the Junior Mcortgage is consented to), (7)
Junior Lender will not institute bankruptcy or join in any
bankruptcy petition against Mortgagor or Beneficlary without
Lender’s consent and (8) Junior Lender will waive any rights of
subrogation against Lender.
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1.10 Further Assurances. At any time and from time to
time, upon Lender’s request, Mortgagor shall make, execute and
deliver, or cause to be made, executed and delivered, to Lender,
and where appropriate shall cause to be recorded, registered or
filed, and from time to time thereafter to be re-recorded,
re-registered and refiled at such time and in such offices and
places as shall be reasonably reguested by Lender, any and all
such further mortgages, security agreements, financing state-
ments, instruments of further assurance, certificates and other
documents as Lender may consider necessary or desirable in order
to effectuate or perfect, or to continue and preserve the obliga-
tions under, the Loan Agreement, the Acknowledgments, this
Mortgage, any other Loan Instrument and any instrument evidencing
or securing Borrower’s Liabilities, and the lien of this Mortgage
as a aien upon all of the Mortgaged Property, whether now owned
or hereaiter acquired by Mortgagor, and unto all and every person
or perscns_deriving any estate, right, title or interest under
this Mortcaca. Upon any failure by Mortgagor to do so, Lender
may make, exacute, record, register, file, re-record, re-register
or re-file any and all such mortgages, instruments, certificates
and documents fzr and in the name of Mortgagor, and Mortgagor
hereby irrevocably appoints Lender the agent and attorney-~in-fact
of Mortgagor to do svu.

1.11 Security %yreement and Financing Statements,

(a} Mortgagor (a# debtor) hereby grants to Lender (as
creditor and secured party) 4 sccurity interest under the Uniform
Commercial Code in all fixtures, machinery, appliances, equip-
ment, furniture and personal propzrty of every nature whatsoever
constituting part of the Mortgaisd Property and all general
intangibles, contract rights (incirding Mortgagor’s interest
under any service contracts or equiprent leases) and all other
property of the nature described as Collateral in the Security
Agreement of even date herewith executed 1y Reneficiary in favor
of Lender. Mortgagor shall execute any and all documents,
including without limitation financing stateuewnts pursuant to the
Uniform Commercial Code, as Lender may reasonaoly request to
preserve, maintain and perfect the priority oi the lien and
security interest created hereby on property which uay be deemed
personal property or fixtures, and shall pay to Lender .on demand
any expenses incurred by Lender in connection with thz prepara-
tion, execution and filing of any such documents. Lender’s lien
shall be a first lien subject only to Permitted Encumbcances.
Mortgagor hereby authorizes and empowers Lender 2nd irrevocably
appoints Lender the agent and attorney-in-fact of Mortgagor to
execute and file, on Mortgagor’s behalf, all financing statements
and refilings and continuations thereof as Lender deems necessary
or advisable to create, preserve and protect such lien. When and
if Mortgagor and Lender shall respectively become the debtor and
secured party in any Uniform Commercial Code financing statement
affecting the Mortgaged Property (or Lender takes possession of
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personal property delivered by Mortgagor where possession is the
means of perfection of the security interest), then, at Lender'’s
sole election, this Mortgage shall be deemed a security agreement
as defined in such Uniform Commercial Code, and the remedies for
any violation of the covenants, terms and conditions of the
agreements herein contained shall be as prescribed herein or by
general law, or, as to such part of the security which is also
reflected in such financing statement, by the specific statutory
consequences now or hereafter enacted and specified in the
Uniform Commercial Code.

{b) Without limitation of the faoregoing, if an Event
of Default occurs, Lender shall be entitled immediately to
exercise all remedies available to it under the Uniform Commer-
cial code and this Paragraph 1.11. Mortgagor shall, in such
event ard if Lender so requests, assemble the tangible personal
property (av. Mortgagor's expense, at the location of the Improve-
ments. Maori:igagor shall pay all expenses incurred by Lender in
the collectinn of such indebtedness, including reasonable
attorneys’ fees and legal expenses, and in the repair of any real
estate or other property to which any of the tangible personal
property may be affixed. If any notification of intended
disposition of any of the personal property is required by law,
such notification shail be deemed reasonable and proper if given
at least ten (10) days hefore such disposition. Any proceeds of
the disposition of any of the personal property may be applied by
Lender to the payment of tpe reasonable expenses of retaking,
holding, preparing for sale 2nd selling the personal preperty,
including reasonable attorneys’ fees and legal expenses, and any
palance of such proceeds may re applied by Lender toward the
payment of such of Borrower’s Liaki)ities, and in such order of
application, as Lender may from tine *to time elect, If an Event
of Default occurs, Lender shall haveitne right to exercise and
shall, in the event of the exercise of such rights, automatically
succeed to all rights of Mortgagor with respect to intangible
personal property subject to the securily interest granted
herein. Any party to any contract subjecc to the security
interest granted herein shall be entitled to reiy on the rights
of Lender without the necessity of any further nctice or action
by Beneficiary. Lender shall not by reason of thls Mortgage or
the exercise of any right granted hereby be obligated i perform
any obligation of Mortgagor with respect to any porxion of the
personal property nor shall Lender be responsible for any act
committed by the Mertgagor, or any breach or failure to perform
by the Mortgagor with respect to any portion of the personal
property.

(c) Mortgagor and Lender agree that the filing of a
financing statement in the records normally having to do with
personal property shall never be construed as in any way dero-~
gating from or impairing the express declaration and intention of
the parties hereto, hereinabove stated, that everything used in
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connection with the production of jincome from the Mortgaged
Property and/or adapted for use therein and/or which is described
or reflected in this Mortgage is, and at all times and for all
purposes and in all proceedings, legal or equitable, shall be
regarded as part of the Mortgaged Property irrespective of
whether (1) any such item is physically attached to the Land or
Improvements, (ii) serial numbers are used for the better
identification of certain equipment items capable of being thus
identified in a recital contained herein or in any list filed
with Lender, or (iii) any such item is referred to or reflected
in any such financing statement so filed at any time. Similarly,
the mention in any such financing statement of (1) rights in or
to the proceeds of any fire and/or hazard insurance policy, or
(2) any award in eminent domain proceedings for a taking or for
loss of value, or (3) Mortgagor‘’s interest as lessor in any
present. or future lease or rights to income growing out of the
use and/~i-occupancy of the Mortgaged Property, whether pursuant
to lease cr ctherwise, shall never be construed as in any way
altering any 2f the rights of Lender as determined by this
instrument or aaversely affecting the priority of Lender’s lien
granted hereby or by any other recorded document. Any such
mention in any such financing statement is declared to be for the
protection of Lender in.the event any court or judge shall at any
time hold with respec: to clauses (1), (2) or (3) above, that
notice of Lender’s priocity of interest, to be effective against
a particular class of persors; including, but not limited to, the
federal government and any nubdivisions or entity of the federal
government, must be filed in the Uniform Commercial Code records.

1.12 Assignment of Renu<,

(a) The assignment of rents, income and other benefits
contained in Paragraph (G) of this Mortgage shall be fully
operative without any further action on the part of either party,
and, specifically, Lender shall be entitled, at its option, upon
the occurrence of an Event of Default heravnder, to all rents,
income and other benefits from the Mortgaged Frroerty, whether or
not Lender takes possession of such property. NMartgagor hereby
further grants to Lender the right effective upon . :the occurrence
of an Event of Default to do any or all of the fol.owing, at
Lender’s option: (i) enter upon and take possesslon. of the
Mortgaged Property for the purpose of collecting the rents,
income and other benefits, (ii) dispossess by the usual summary
proceedings any tenant defaulting in the payment thercof to
Lender, (1ii) lease or operate (directly or pursuant to a
management agreement) the Mortgaged Property or any part thereof,
(iv) repair, restore and improve the Mortgaged Property, and (v)
apply the rents, income and other benefits, after payment of
certain expenses and capital expenditures relating to the
Mortgaged Property, on account of Borrower'’s Liabilities in such

order and manner as Lender may elect. Such assignment and grant (p

shall continue in effect until Borrower’s Liabilities are paid in
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full, the execution of this Mortgage constituting and evidencing
the irrevocable consent of Mortgagor to the entry upon and taking
possession of the Mortgaged Property by Lender pursuant to such
grant, whether or not foreclosure proceedings have been insti-
tuted. Neither the exercise of any rights under this paragraph
by Lender nor the application of any such rents, income or other
benefits to payment of Borrower’s Liabilities shall cure or waive
any Event of Default or notice provided for hereunder, or
invalidate any act done pursuant heretoc or pursuant to any such
notice, but shall be cumulative of all other rights and remedies.
Mortgagor and Beneficiary have executed and delivered to Lender
an Assignment of Leases and Rents of even date herewith, and, to
the extent that the provisions of this Paragraph 1.12 or Para-
graph 1.14 are inconsistent with the provisions of said Assign-
ment Of Leases and Rents, the provisions of said Assignment of
Leases &nd. Rents shall control. Notwithstanding the foregoing,
so long as - no Event of Default has occurred or is continuing,
Mortgagor ' =02ll have the right and authority to continue to
collect the rents, income and other benefits from the Mortgaged
Property as they beccme due and payable but not more than thirty
(30) days priocy to the due date thereof. The existence or
exercise of such right of Mortgagor to collect said rents, income
and other benefits shall not operate to subordinate this assign-
ment to any subseéquent assignment of said rents, income or other
benefits, in whole or /in part, by Mortgagor, and any such
subsequent assignment by Mortgagor shall be subject to the rights
of Lender hereunder.

(b) Mortgagor shal.i. not permit any rent under any
lease of the Mortgaged Property to he collected more than thirty
(30) days in advance of the due-date thereof and, upon any
receiver, Lender, anyone claiming by, torough or under Lender or
any purchaser at a foreclosure sale comi:ng into possession of the
Mortgaged Property, no tenant shall be given, credit for any rent
paid more than thirty (30) days in advarce of the due date
thereof. Mortgagor shall act promptly to entorce all available
remedies against any delinquent lessee so ‘a= _to protect the
interest of the lessor under the leases and to preserve the value
of the Mortgaged Property.

1.13 After-Acquired Property. To the extent rermitted
by, and subject to, applicable law, the lien of this Mortgage,
including without limitation the security interest created under
Paragraph 1.11, shall automatically attach, without further act,
to all property hereafter acquired by Mortgagor located in or on,
or attached to, or used or intended to be used in connection
with, or with the operation of, the Mortgaged Property or any
part thereof.
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1.14 Leases Affecting Mortgaged Property.

(A

4

{a) Mortgagor shall comply with and perform in a
complete and timely manner all of its material obligations as
landlord under all leases affecting the Mortgaged Property or any
part thereof. Mortgagor shall give notice to Lender of any
default by the landlord under any lease affecting the Mortgaged
Property promptly upon the occurrence of such default, but, in
any event, in such time to afford Lender an opportunity to cure
any such default prior to the tenant having any right to termin-
ate the lease. Each of the leases shall contain a provision
requiring the tenant to notify Lender of any default by landlord
and granting an opportunity for a reasonable time after such
notice to cure such default prior to any right accruing to the
tenant o terminate such lease., Mortgagor, if requested by
Lender, shall furnish promptly to Lender (i) original or certi-
fied copies of all such leases now existing or hereafter created,
as amended, and (ii) a current rent roll in form reasonably
satisfactory tn Lender. Lender shall have the right to notify at
any time and <rom time to time any tenant of the Mortgaged
Property of any provision of this Mortgage.

(b) The assianment contained in Paragraph (H) of the
Granting Clauses shall not be deemed to impose upon Lender any of
the obligations or duties of the landlord or Mortgagor provided
in any lease, including, without limitation, any liability under
the covenant of quiet enjoyment contained in any lease in the
event that any tenant shall have been joined as a party defendant
in any action to foreclose uhiz Mortgage. Mortgagor hereby
acknowledges and agrees that Mortgrgor is and will remain liable
under such leases to the same exizit as though the assignment
contained in Paragraph (H) of the Grariing Clauses had not been
made. Lender disclaims any assumption cr the obligations imposed
upon the landlord or Mortgagor under the leases, except as to
such obligations which arise after such tiuc as Lender shall have
exercised the rights and privileges conferrad upon it by the
assignment contained in Paragraph (H) of the Uranting Clauses and
assumed full and indefeasible ownership of the collateral thereby
assigned. With respect to the assignment contained-in Paragraph
(H) of the Granting Clauses, Mortgagor shall, from time to time
upon request of Lender, specifically assign to Lende: as addi-
tional security hereunder, by an instrument in writing-in such
form as may be approved by Lender, all right, title and jaterest
of Mortgagor in and to any and all leases now or hereafter of or
affecting the Mortgaged Property or any part thereof together
with all security therefor and all monies payable thereunder,
subject to the conditional permission hereinabove given to
Mortgagor to collect the rentals under such lease. Mortgagor
shall also execute and deliver to Lender any notification,
financing statement or other document reasonably required by
Lender to perfect the foregoing assignment as to any such lease.
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The provisions of this Paragraph 1.14 shall be subject to the
provisions of Paragraph (H) of the Granting Clauses.

1.15 Management of Mortgaged Property. Mortgagor shall
cause the Mortgaged Property to be managed at all times in
accordance with sound business practice by a professional hotel
management firm satisfactery to Lender pursuant to that certain
management agreement between Swissotel Chicago, Inc., an Illinois
corporation ("Manager”), and Beneficiary (“Management Agree-
ment”). Mortgagor shall not permit the Management Agreement to
be terminated, cancelled, modified, replaced or assigned in whole
or in part or extended, or permit a change in the identity of the
management agent, without Lender’s prior written consent, which
consent .will not be unreasonably withheld. If the Management
Agreemznt is terminated, Mortgagor shall not enter into any new
managemen’ agreement without Lender’s prior written approval.
Lender ass<vw2s no, and shall not incur any, liability as a result
of having ‘arrroved the Management Agreement or any subsequent
management agrecment, The Management Agreement is subject to a
Non-disturbance Agreement of even date herewith between Manager
and Lender. Each subsequent management agreement and the rights
of the manager therevnier shall be subject in all respects to the
lien of this Mortgage and each management agreement shall so
provide, Without limication of the foregoing, Lender may
require, as a condition ©7F its approval of any matter of this
Paragraph 1.15, either or hoth of (a) the collateral assignment
to Lender by Mortgagor of all its rights, title and interest in
and to any such management agrzement with the written consent of
the other party thereto, and (b) the subordination of the lien of
the manager under any such subsequant management agreement to the
lien of Lender. Mortgagor shall at )1 times operate the Mort-
gaged Property as a first-class hotel.  Mortgagor represents and
covenants that the hotel located on the Tand and forming part of
the Mortgaged Property is fully furnislied and equipped in a
manner appropriate for a first-class hotel opzration (subject to
completion of the items set forth on tae ) Punch List); and
Mortgagor shall, from time to time and as- 33 necessary and
appropriate, maintain, replace and repair sucn furnishings and
equipment necessary to operate a first-class hotel.

1.16 Execution of Leases. Mortgagor shail ot permit
any Material Lease to be made of any portion of the i4zrtgaged
Property or existing Material Lease to be renewed without the
prior written consent of Lender, which consent will nut be
unreasonably withheld. Mortgagor shall not permit any Material
Lease affecting the Mortgaged Property to be modified, termi-
nated, renewed or extended except pursuant to the terms thereof
or with the prior written consent of lLender. The term “Material
Lease” shall mean any lease or agreement for telephone, tele-
vision, data processing, computer systems or energy management
systems, any parking garage lease, any lease for occupancy of any
portion of the Mortgaged Property in excess of 1,500 square feet
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or any lease for occupancy of any portion of the Mortgaged
Property for a term of more than three years,

1.17 Expenses. Mortgagor shall pay when due and
payable, and otherwise on demand made by Lender, all loan fees,
appraisal fees, recording fees, taxes, brokerage fees and
commissions, abstract fees, title insurance fees, escrow fees,
attorneys’ fees, court costs, documentary and expert evidence,
fees of inspecting architects and engineers, and all other costs
and expenses of every character which have been incurred or which
may hereafter be incurred by Lender in connection with any of the
following:

(a) The preparation, execution, delivery and
periormance of the Loan Instruments;

r}  The funding of the Loan:

(c,. Any court or administrative proceeding
involving Yicrtgagor, the Mortgaged Property or the Loan
Instruments to which Lender is made a party or is
subject to subbosna by reason of its being a holder of
any of the Loan Instruments, including without limit-
ation bankruptcy, insolvency, reorganization, probate,
eminent domain, condemnation, building code and zoning
proceedings;

(d} Any court or adwministrative proceeding or
other action undertaken by Lander to enforce any remedy
or to collect any indebtedirss due under this Mortgage
or any of the other Loan Instrupants following an Event
of Default thereunder, incluaing without limitation a
foreclosure of this mortgage or 2 public or private
sale under the Uniform Commercial Corde;

(e) Any remedy exercised by Lenday fellowing an
Event of Default including foreclosure of %tnis Mortgage
and actions in connection with taking posscssion of the
Mortgaged Property or collecting rents assioned hereby
and by the Assignment of Leases and Rents;

(£) Any activity in connection with any racuest
by Mortgagor, Beneficiary or anyone acting on behalf nf
Mortgagor or Beneficiary that the Lender censent tc u
proposed action which, pursuant to this Mortgage or any
of the other Loan Instruments may be undertaken or
consummated only with the prior consent of Lender,
whether or not such consent is granted, provided that
such consent if withheld is not unreasonably withheld
in violation hereof; or
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{(§) Any negotiation undertaken between Lender and
Mortgagor, Beneficiary or anyone acting on behalf of
Mortgagor or Beneficlary pertaining to the existence or
cure of any Event of Default under or the modification
or extension of any of the Loan Instruments.

If Mortgagor fails to pay said costs and expenses as above
provided, Lender may elect, but shall not be obligated, to pay
the costs and expenses described in this Paragraph 1.17, and if
Lender does so elect, then Mortgagor will, upon demand by Lender,
reimburse Lender for all such expenses which have been or shall
be paid or incurred by it. The amounts paid by Lender in respect
of such expenses, together with interest thereon at the Default
Rate from the date paid by Lender until paid by Mortgagor, shall
be added to Borrower’s Liabilities, shall be immediately due and
payable 4rd shall be secured by the llen of this Mortgage and the
other Loan Instruments. In the event of foreclosure hereof,
Lender shall - he entitled to add to the indebtedness found to be
due by the ccurt a reasonable estimate of such expenses to be
incurred after <ncry of the decree of foreclosure. To the extent
permitted by law, Mortgagor agrees to hold harmless Lender
against and from, 2nd reimburse it for, all claims, demands,
liabilities, losses, dermages, judgments, penalties, costs and
expenses, including without limitation attorneys’ fees, which may
be imposed upon, asserted against, or ilncurred or paid by it by
reason of or in connection with any bedily injury or death or
property damage occurring in or upon or in the vicinity of the
Mortgaged Property through any cause whatsocever and asserted
against it on account of any.act performed or omitted to be

performed hereunder, or on account of any transaction arising out
of or in any way connected with ¢bhc Mortgaged Property, this
Mortgage, the other Loan Instrumente, any of the indebtedness
evidenced by the Acknowledgments or anv-of Borrower’s Liabili-
ties.

1.18 Lender’s Performance of Moriyagor’s Obligations.
If, after notice as herein provided is given, Hcrtgagor fails to
pay any tax, assessment, encumbrance or other imposition, or to
furnish insurance hereunder, or to perform any o:iher covenant,
condition or term in this Mortgage, the Loan Agreenent or any
other lLoan Instrument, Lender may, but shall not be culigated to,
pay, obtain or perform the same., All payments made, whelher such
payments are regular or accelerated payments, and costs and
expenses incurred or paid by Lender in connection therewith shall
be due and payable immediately. The amounts so incurred or paid
by Lender, together with interest thereon at the Default Rate
from the date paid by Lender until reimbursed by Mortgagor, shall
be added to Borrower’s Liabilities and secured by the lien of
this Mortgage and the other Loan Instruments. Lender is hereby
empowered to enter and to authorize others to enter upon the
Mortgaged Property or any part thereof for the purpose of
performing or observing any covenant, condition or term that
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Mortgagor has failed to perform or observe, without thereby
becoming liable to Mortgagor or any person in possession holding
under Mortgagor. Performance or payment by Lender of any obliga-
tion of Mortgagor shall not relieve Mortgagor of such obligation
or of the consequences of having failed to perform or pay the
same and shall not effect the cure of any Event of Default.

1.19 Payment of Superior Liens. To the extent that
Lender, after the date hereof, pays any sum due under any
provision of law or instrument or document creating any lien
superior or equal in priority in whole or in part to the lien of
this Mortgage, Lender shall have and be entitled to a lien on the
Mortgaged Property equal in parity with that discharged, and
Lender shall be subrogated to and receive and enjoy all rights
and lizns possessed, held or enjoyed by, the holder of such lien,
which shall remain in existence and benefit Lender to secure
Borrower’3 lLiabilities. Lender shall be subrogated, notwith-
standing thaeir release of record, to mortgages, trust deeds,
superior titles, vendors’ liens, mechanics’ and materialmen’s
liens, charges. encumbrances, rights and equities on the Mort-
gaged Property %o the extent that any obligation under any
thereof is paid ox discharged with proceeds of disbursements or
advances under the Acknowledgments or other indebtedness secured
hereby.

1.20 Books and 7Pe<zords. Mortgagor shall cause Bene=-
ficiary to keep and maintain at all times complete, true and
accurate books of account and records reflecting the results of
the operation of the Mortgaged Prouperty. Mortgagor shall cause
Beneficiary to furnish to Lend2r within ninety (90) days after
the end of Beneficiary’s fiscal year, financial statements
pertaining to the Mortgaged Property in form reasonably satis-
factory t» Lender, including a statemen’. of income and expenses
with respect to the Mortgaged Property for the fiscal year, all
such statements to be prepared in accocrdeance with generally
accepted accounting principles consistently noplied and certified
by an independent certified public accountarc satisfactory to
Lender. Mortgageor shall also cause Beneficiary to furnish such
interim unaudited financlal statements and othar information
pertaining to the Mortgaged Property and the operation, thereof as
Lender may, from time to time, reasonably require. In .Che event
that Mortgagor fails to comply with the requirements ret forth
above, Lender shall have the right to have Mortgagor’s and
Beneficiary’s books and records audited by an indepeadent
certified public accountant, and the cost of such audit shall be
the obligation of Mortgagor. Lender and its designated agents
shall have the right to inspect Mortgagor’s and Beneficiary’s
books and records with respect to the Mortgaged Property at all
reasonable times. In the event of a foreclosure of this Mort-
gage, all of Mortgagor’s and Beneficiary’s books and records
maintained in connection with the Mortgaged Property shall be
made available to the successful bidder at the foreclosure sale
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for inspection and copying for a period of not 1ess than three
(3) years following said sale.

1.21 Estoppel. Mortgagor, within ten (10) days after
written request from lLender, shall furnish a written statement
executed by Mortgagor and Beneficjiary setting forth the unpaiad
principal of, and interest on, the Loan, and any other unpaid
sums secured hereby, and whether or not any offsets or defenses
are claimed to exist against the payment of such principal and
interest or other sums and, if any such offsets or defenses are
claimed, the specific basis and amount of each such claim. If
Mortgagor objects to the principal, interest or escrow amount or
the application of any payment shown on any written statement,
receint, invoice or other written notice received by Mortgagor,
Benericiary or anv partner or officer of Mortgagor or Bene-
ficiary, Mortgagor shall raise such objection by written notice
to Lendez ‘within ninety (90) days following receipt of such
statement, receipt, invoice or other written notice or else such
nbjection siu2i) be deemed waived by Mortgagor and such other
parties,

1,22 Use -0y the Mortgaged Property. Mortgagor shall
naot suffer or permit-the Mortgaged Property, or any portion
thereof, to be used by _the public, as such, without restriction
or in such manner as migh‘ vreasonably tend to impair Mortgagor'’s
title to the Mortgaged PFroperty or any portion thereof, or in
such manner as might reasonaoly make poasible a claim or claims
of easement by prescription or adverse possession by the public,
as such, or of implied dedicaticn of the Mortgaged Property or

any portion thereof. Mortgagor shail not use or permit the use of
the Mortgaged Property or any portior thereof for any unlawful
purpose,

1.23 Litigation Involving Mortguced Property. Mort-
gagor shall promptly notify Lender of any litigation, admini-
strative procedure or proposed legislative-action initiated
against Mortgagor, Beneficiary or the Mortgagcd Property or in
which the Mortgaged Property is directly or indirectly affected
including any proceedings which seek to (i) enfoice any lien
against the Mortgaged Property, (i1i) correct, change or prohibit
any existing condition, feature or use of the Mortgaged Property,
(iii) condemn or demolish the Mortgaged Property, (iv) take, by
the power of eminent domain, any portion of the Mor*tjaged
Property or any property which would damage the Mortgaged
Property, (v) modify the zoning applicable to the Mortgaged
Property, (vi) modify, revoke or restrict any license or permit
pertaining to the use or operation of the Mortgaged Property,
whether such license is issued to or held by Mortgagor, Bene-
ficiary or the manager under the Management Agreement, or (vii)
otherwise materially and adversely affect the Mortgaged Property.
Mortgagor shall initiate or appear in any legal action or other
appropriate proceedings when necessary to protect the Mortgaged
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Property from damage. Mortgagor shall, upon writted)request of
Lender, represent and defend the interests of Lender in any
proceedings described in this Paragraph 1.23 or, at Lender’s
election, pay the fees and expenses of any counsel retained by
Lender to represent the interest of Lender in any such pro-
ceedings.

1.24 Envirommental Safety.

(a) For purposes of this Agreement, *Hazardous
Materials” shall mean and include any flammable explosives,
petroleum (including crude oil) or any fraction thereof, radio-
active materials, hazardous wastes, toxic substances or related
materials, including, without limitation, any substances defined
as or_arcluded in the definition of toxic or hazardous sub-
stances, wastes, or materials under any federal or applicable
state or(lacal laws, ordinances or regulations dealing with or
otherwise rertaining to toxic or hazardous substances, wastes or
materials. Such laws, ordinances and regulations are hereinafter
collectively ref:irred to as the "Hazardous Materials Laws”,

(b) Mortgagqor shall, and Mortgagor shall cause all
employees, agents, cContractors and subcontractors of Mortgagor
and any other persons ‘r¢m time to time present on or occupying
the Mortgaged Properiy~to, keep and maintain the Mortgaged
Property, including the 20il and ground water thereof, in
compliance with, and not ca':¢e or knowingly permit the Mortgaged
Property, including the soil ‘ap2 . ground water thereof, to be in
violation of, any applicable Hazardous Materials Laws. Neither
Mortgagor nor any employees, aoants, contractors or subcon-
tractors of Mortgagor or any othar persons occupying or present
on the Mortgaged Property shall use, generate, manufacture, store
or dispose of on, under or about Zhe Mortgaged Property or
transport to or from the Mortgaged Proverty any Hazardous
Materials.

(¢) Mortgagor shall immediately ‘asdvise Lender in
writing of: (i) any notices received by Mortgucor (whether such
notices are from the Environmental Protection Agency, or any
other federal, state or local governmental agency or regional
office thereof} of the violation or potential vieolatiap nccurring
on or about the Mortgaged Property of any applicable fazardous
Materials laws; (ii) any and all enforcement, cleanup, rzmoval or
other governmental or regulatory actions instituted, compleled or
threatened pursuant to any Hazardous Materials Laws; (1ii) all
claims made or threatened by any third party against Mortgagor or
the Mortgaged Property relating to damage, contribution, cost
recovery compensation, loss or injury resulting from any Haz~-
ardous Materials (the matters set forth in clauses (i), (ii) and
(iii) above are hereinafter referred to as “Hazardous Materials
Cclaims®); and (iv) Mortgagor’s discovery of any occurrence or
condition on any real property adjolining or in the vicinity of
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the Mortgaged Property that could cause the Mortgaged Property or
any part thereof to be subject to any Hazardous Materials Claims.
Lender shall have the right but not the obligation to join and
participate in, as a party if it so elects, any legal proceedings
or actions initiated in connection with any Hazardous Materials
Claims and Mortgagecr shall pay to Lender, upon demand, all
reasonable attorneys’ and consultants’ fees incurred by Lender in
connection therewith. , HoT s
Lt l,’f‘f“&’-_,_;} ':fi .T’;‘ ol ce! ywq;,fm;j send o

L7 .

{2} Mortgagor shall be gBIélY'réBpnndible for, and
shall indemnify and hold harmless(Lender, its directors, offi-
cers, employees, agents, successors and assigns from and against,
any loss, damage, cost, expense or liability directly or indir-
‘ ectly arising out of or attributable to the use, generation,

storacé, release, threatened release, discharge, disposal or
presence ‘{whether prior to or during the period any of Borrower'’s

Liabilitiee are ocutstanding or after Borrower’s Liabilities have

been repaid in full and regardless of by whom caused, whether by

Mortgagor ol ‘any predecessor in title or any owner of land

adjacent to tne Mortgaged Property or any other third party, or

any employee, agrnic, contractor or subcontractor of Mortgagor or
any predecessor irn title or any such adiacent land owner or any
third person) of Hezardous Materials on, under or about the

Mortgaged Property: including, without limitation: (i) claims of

third parties (includiprg governmental agencies) for damages,

penalties, losses, costs, fees, expenses, damages, injunctive or
other relief; (ii) responsz costs, clean~up costs, costs and
expenses of removal and resteorztion, including fees of attorneys
and experts, and costs of deteimining the existence of Hazardous
Materials and reporting same to any governmental agency; and
(1iii) any and all expenses or chligations, including reasonable
attorneys’ fees, incurred at, befol= and after any trial or
appeal therefrom whether or not taxable as costs, including,
without limitation, reasonable attornevs’ fees, witness fees,
deposition costs, copying and telephune -charges and other
expenses. Any loss, damage, cost, expense st llability incurred
by Lender for which Mortgagor is responsiole or for which
Mortgagor has indemnified Lender shall be paid to Lender on
demand, and, failing prompt reimbursement, such amounts shall,
together with interest thereon at the Default Rate irom the date
incurred by Lender until paid by Mortgagor, be ad<ed to Bor-
rower’s Liabilities, be immediately due and payapis and be
secured by the lien of this Mortgage and the other Loan lnstru-

mpents.,

1.25 Licenses; Compliance vith Laws, Mortgagor
represents and covenants that there are presently in full force
and effect all material certificates, licenses and permits
(herein collectively “permits®) required by applicable laws,
ordinances and regulations for the operation by Mortgagor iy
Beneficiary or any of their agents, lessees, licensees o
concessiocnaires of the Mortgaged Property as a first-class hotelf,
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with related facilities, 1nc1uding without limltatlon such
permits as are required for all present uses of the Mortgaged
Property, including the operation of restaurants and for the sale
and consumption of all alcoholic beverages. Mortgagor agrees
that such permits shall be available for Lender’s inspection at
all reasconable times and that copies thereof shall be furnished
to Lender upon request. Mortgagor agrees to keep all permits,
now or hereafter required with respect to the Mortgaged Property,
in full force and effect and to obtain renewals thereof before
expiration. Mortgagor further agrees that it shall constitute an
Event of Default hereunder if Mortgagor at any time shall fail to
keep in full force and effect all necessary permits as described
above. Mortgagor covenants and represents that the Improvements
and the use of the Mortgaged Property as a first-class hotel with
related facilities comply in all material respects with all
applicable zoning laws and regulations, including without
limitatin:;- set~back and parking regquirements; and it shall
constitute 2n Event of Default hereunder if the Improvements or
the use of the Mortgaged Property is at any time determined to be
in violation of any applicable zoning laws or regqulations.

ARTICLE TWO
DEFAULTS

2.01 Bvent of Deliult., The term "Event of Default,”
wherever used in this Mertgage, shall mean any one or more of the
following events:

(a) If Mortgagor shali /i) fail to pay when due
any payment of principal or intercst when such payment
shall become due and payable undec the Loan Agreement
or the Acknowledgments, whether on “ne Repayment Date
or otherwise, or any cother sum payable under the Loan
Instruments, and such payment is not wane within five
(5) days following the delivery of writlen notice of
such failure to Mortgagor; or (ii) fail to keep,
perform or cbserve any covenant, condition oy agreement
on the part of Mortgagor in this Mortgage contained in
Paragraphs 1.04.1, 1.06.1, 1.06.2, 1.09, 1.15,1.24 or
1.25 hereof for thirty (30) days following the dellvery
of notice of such faillure or such shorter period as is
required to prevent the accrual of penalties (unless
such penalties are being currently paid by Mortgagor or
Beneficiary) or the cancellation of any necessary
policy of insurance or the viclation of any law or
ordinance which would jecpardize the operation of the
Mortgaged Property as a first-class hotel: or {iii)
fail to keep, perform or observe any other covenant,
condition or agreement on the part of Mortgagor in this
Mortgage or in the Loan Agreement and such failure
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shall continue for thlrty (30) days following the
delivery of written notice of such failure to Mort-
gagor; provided, however, if such failure is of a kind
or .nature that is curable, but cannot be cured within
said thirty (30) day period, then Meortgagor shall Lave
such longer period as is necessary to cure such failure
if and only if Mortgagor promptly commences to cure
such failure and diligently and continuously prosecutes
such cure.

(b} (intentionally omitted)

(c) If an YEvent of Default” shall occur under
an? as defined in any of the Loan Instruments.

fd} The untruth of any warranty or representation
in any material respect made herein or in any affidavit
or cectificate executed by Beneficiary or any person
acting oni-hehalf of the Beneficiary or Mortgagor in
connection /with the Loan, the application therefor or
the disburccment thereof.

(e) An uriinsured loss, damage, destruction or
taking by eminent domain or other condemnation proceed-
ings of any substantial portion of the Mortgaged Prop-
erty or any part of ‘the Mortgaged Property which
materially impairs arny of the intended uses of the
Mortgaged Property unless Hortgagor delivers to Lender
evidence satisfactory to Lendar within thirty (30) days
after such loss, damage, desiruction or taking that
Mortgagor has adeguate funds, and such funds will be
applied to repair or replace ‘he portion of the
Mortgaged Property lost, damaged or-destroyed.

(f) The appointment of a receivzr, trustee or
conservator of Mortgagor, Beneficiary, ‘al) or any part
of the Mortgaged Property or Mortgagcr’s or Behe-
ficiary’s business pertaining to the operation of the
Mortgaged Property.

(g) The occurrence of any of the folloving
events:

(i} An admission in writing by a Party in
Interest of its inability to pay debts as they
become due;

(ii) The institution by a Party in Interest
of bankruptcy, reorganization, insolvency or
arrangement proceedings of any kind under federal
bankruptcy statutes or any similar law (state or
federal) now or hereafter existing;
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(iii) The institution against a Party in
Interest of bankruptcy, reorganization, insolvency
or arrangement proceedings of any kind under
federal bankruptcy statutes or any similar law
(state or federal) now or hereafter existing which
proceedings are not dismissed within ninety (90)
days of filing;

(iv) The making of a general assignment for
the benefit of creditors by a Party in Interest;:

(v) The declaration by any court, government
or governmental agency of the bankruptcy or insol-
vency of a Party in Interest;

(vi) The issuance of a writ or warrant of
at*ochment, levy, seizure or distraint or any
simllar process against a Party in Interest or all
or a miterial part of the Mortgaged Property which
is not stayed within sixty (60) days of issuance
or the lars= of any such stay:; or

(vii) The dissolution of a Party in Interest.

For purposes of the foregcing clauses (i) through (vii), *a Party
in Interest” shall mean Mortgagor, Beneficiary, or any general
partner of Mortgagor or Beneficleary.

(h) The filing of any lien or claim for lien
against any portion of the Morftgaged Property and the
failure of Mortgagor, within thircy (30) days following
the date of recording, to discbz2rge such lien or to
induce the title insurance company <o commit to insure
Lender over such lien in accordance with Paragraph
1.05,

(i) The occurrence of a sale, assignmen%, convey-
ance, transfer, mortgage, lien or encumbrauce. of, or
execution of a contract for any of the foreioing, in
violation of Paraqraph 1.09 hereof.

(}) The occurrence of a default, not cured within
the applicable cure period, if any, under the Junior
Mortgage.

=29=
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ARTICLE THREE
REMEDIES

3.01 Acceleration of Maturity. If an Event of Default
shall have occurred, Lender may declare the aggregate outstanding
principal amount of the Loan and the interest accrued thereon and
any other of Borrower’s Liabilities to be immediately due and
payable, and upon such declaration such principal and interest
and other Borrower’s Liabilities declared due shall immediately
become and be due and payable without further demand or notice.

3.02 Lender’s Power of Enforcement. If an Event of
Default shall have occurred, lLender may, either with or without
entry nr taking possession as provided in this Mortgage or
otherwise. and without regard to whether or not Borrower’s
Liabilities shall have been accelerated, and without prejudice to
the right <f Tender thereafter to bring an action of foreclosure
or any othel action for any default existing at the time such
earlier action vas commenced or arising thereafter, proceed by
any appropriate action or proceeding: (a) to enforce payment of
the Loan and the iiverest accrued thereon and/or any other of
Borrower'’s Liabilities or the performance of any term hereof or
any of the other Loan inctruments; (b) to foreclose this Mortgage
and to have sold, as an-entirety or in separate lots or parcels,
the Mortgaged Property; and (c) to pursue any other remedy
available to it. Lender ¢~ take action either by such proceed-
ings or by the exercise of irs_ powers with respect to entry or
taking possession, or both, as Lender may determine. Without
limitation of the foregoing, if @ar_Event of Default shall have
occurred, as an alternative to the right of foreclosure for the
outstanding balance of the Loan and ‘the interest accrued thereon
and any other Borrower’s Liabilities, ‘after acceleration thereof,
Lender shall have the right to institute partial foreclosure
proceedings with respect to the portion of Borrower’s Liabilities
so in default, as if under a full foreclivsure, and without
declaring all of Borrower’s Liabilities to be. uriediately due and
payable (such proceedings being referred to'lierein as “partial
foreclosure”), and provided that, if Lender has not elected to
accelerate all of Borrower’s Liabilities and a foreciosure sale
is made because of default in payment of only a par%f of Borrow-
er’s Liabilities, such sale may be made subject to the. ceontinuing
lien of this Mortgage for the unmatured part of Borrower'’s
Liabilities. Any sale pursuant to a partial foreclosure, . if so
made, shall not in any manner affect the unmatured portion of
Borrower’s Liabilities, but as to such unmatured portion, this
Mortgage and the lien thereof shall remain in full force and
effect just as though no foreclosure sale had been made. Notwith-
standing the filing of any partial foreclosure or entry of a
decree of sale therein, Lender may elect, at any time prior to a
foreclosure sale pursuant to such decree, to discontinue such
partial foreclosure and to accelerate Borrower’s Liabilities by
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reason of any Event of Default upon which such partial fore-
closure was predicated or by reason of any other defaults, and
proceed with full foreclosure proceedings. Lender may proceed
with one or more partial foreclosures without exhausting its
right to proceed with a full or partial foreclosure sale for any
unmatured portion of 'Borrower’s Liabilities, it being the purpose
to permit, from time to time a partial foreclosure sale for any
matured portion of Borrower’s Liabilities without exhausting the
power to foreclose and to sell the Mortgaged Property pursuant to
any partial foreclosure in respect of any other portion of
Barrower’s Liabilities, whether matured at the time or subse-
quently maturing, and without exhausting at any time the right of
acceleration and the right to proceed with a full foreclosure.

3,03 Lender’s Right to Enter and Take Possession,
Operate ard Apply Income.

(21~ If an Event of Default shall have occurred, (i)
Mortgagor, upor-demand of Lender, shall forthwith surrender to
Lender and cauvss Beneficiary to surrender to Lender the actual
possession of the Mortgaged Property, and if and to the extent
permitted by law, lLender itself, or by such officers or agents as
it may appoint, is herehy expressly authorized to enter and take
possession of all or| any portion of the Mortgaged Property and
may exclude Mortgagor, EBeneficiary and the agents and employees
of either or both of them wholly therefrom and shall have joint
access with Mortgagor and Bsuneficiary to the books, papers and
accounts of Mortgagor and Berieficiary; and (il) notwithstanding
the provisions of any lease or other agreement to the contrary,
Mortgagor shall pay monthly in.odvance to Lender, on Lender’s
entry into possession, or to any ruceiver appointed to collect
the rents, income and other benefits of the Mortgaged Property,
the fair and reasonable rental value ror the use and occupation
of such part of the Mortgaged Property as moy be in possession of
Mortgagor or Beneficiary, or any entity affiliated with or
controlled by Mortgagor or Beneficiary, and mpon default in any
such payment Mortgagor shall, and shall causz Beneficlary to,
vacate and surrender possession of such part c¢f the Mortgaged
property to Lender or to such receiver, and in cefault thereof
Mortgagor may be evicted by summary proceedings or stherwise.

(b} If Mortgagor or Beneficiary shall for ‘a;y reason
fail to surrender or deliver the Mortgaged Property oir any part
thereof after Lender’s demand, Lender may obtain a judgment or
decree conferring on Lender the right to immediate possession or
requiring Mortgagor and Beneficiary to deliver immediate posses-
sion of all or part of the Mortgaged Property to Lender, to the
entry of which judgment or decree Mortgagor hereby specifically
consents. Mortgagor shall pay to Lender, upon demand, all costs
and expenses of obtaining such judgment or decree and reasonable
compensation to Lender, its attorneys and agents, and all such
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costs, expenses and compensation shall, until paid, be secured by
the lien of this Mortgage.

(c) Upon every such entering upon or taking of
possession, Lender, to the extent permitted by law, may hold,
store, use, operate, manage and control the Mortgaged Property
and conduct the business thereof, and, from time to time:

(1) perform such construction, make all necessary
and proper maintenance, repairs, renewals, replace-
ments, additions and improvements thereto and thereon,
and purchase or otherwise acquire additional fixtures
and personal property;

(ii) insure or Kkeep the Mortgaged Property
insvred;

(ii1) manage and operate the Mortgaged Property (or
cause the 'same to be managed and operated by a manage-
ment agent selected by Lender or pursuant to the
Management 2yreement) and exercise all the rights and
powers of the Mortgagor, on its behalf or otherwise,
with respect to the same;

(iv) enter intec egreements with others to exercise
the powers herein grajited Lender, all as Lender from
time to time may deterwmine; and Lender may collect and
receive all the rents, incuma and other benefits of the
Mortgaged Property, includino those past due as well as
those accruing thereafter; an< shall apply the monies
so received by Lender, in suck order and manner as
Lender may determine, to (1) the rayment of interest,
principal and other payments due und payable on the
Acknowledgments or pursuant to this Mortgage or to any
other Borrower’s Liabilities, (2) depesits or escrows
for taxes and assessments, (3) the paymen’. or creation
of reserves for payment of insurance, ia«ms, assess-
rents and other proper charges or liens or ancumbrances
upen the Mortgaged Property or any part therenf, and
(4) the compensation, expenses and disbursements cf the
agents, attorneys and other representatives of Leader;
and

(v) exercise such remedies as are available to
Lendsr under the lLcan Instruments or at law or in

equity.

Lender shall surrender possession of the Mortgaged Property to
Mortgagor only when all Borrower‘’s Liabilities shall have been
paid in full and all other defaults have been cured. However,
the same right to take possession shall exist if any subsequent
Event of Default shall occur.

-32-
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3.04 Leases. Lender is authorized to foreclose this
Mortgage subject to the rights, if any, of any or all tenants of
the Mortgaged Property, even if the rights of any such tenants
are or would be subordinate to the lien of this Mortgage. Lender
may elect to foreclose the rights of some subordinate tenants
while foreclosing subject to the rights of other subordinate
tenants. The failure to make any subordinate tenant a party
defendant to any foreclosure proceedings and to foreclose its
rights will not be, nor be asserted by Mortgagor, any junior lien
holder, any tenant or any other party claiming by, through or
under Mortgagor to be, a defense to any such foreclosure proceed-
ing or any other proceedings instituted by Lender to collect the
sums secured hereby or to collect any deficiency remaining unpaid
after the foreclosure sale of the Mortgaged Property. Each
Materiai Lease entered into by Mortgagor subsequent to the date
hereof slhiall provide that, and any tenant under any such lease
shall be «voject to the following provisions whether or not such
lease shall ‘so_provide, (i) Lender, at its election, may execute
and record ain _anstrument which shall be deemed to cause such
lease to be eiftrzr prior or subordinate (whichever Lender elects)
to the lien of this Mortgage and (ii) at tenant’s request, Lender
and tenant will enter into a non-disturbance and attornment
agreement in customacy form, provided that Lender has approved

such Material Lease.

3.05 Purchase by “ander. Upon any foreclosure sale,
Lender may bid for and purchese all or any portion of the
Mortgaged Property and, upon compliance with the terms of the

sale, may hold, retain and possess and dispose of such property
in its own absolute right without €urther accountability.

3,06 Application of Foreclosure Sale Proceeds., The
proceeds of any foreclosure sale of the Mritgaged Property or any
part thereof received by Lender shall he applied by Lender to
Borrower’s Liabilities in such order and manner as Lender may
elect in a written notice to Mortgagor giver ¢i or before sixty
(60) days following confirmation of the sale and, in the absence
of such election, first to the expenses of sale, then to expenses
inciuding attorneys’ fees of the foreclosure proceecdinj, then to
interest and then to principal.

3.07 Application of Indebtedness Toward Purchase Price.
Upon any foreclosure sale, Lender may apply any or all'of the
indebtedness secured by this Mortgage or any other Loan Instru-
ment or any other Borrower’s Liabilities, or any decree in lieu
thereof, toward the purchase price.

3.08 Waiver of Appraisement, Valuation, Stay, Extension
and Redemption Laws. Mortgagor agrees, to the full extent
permitted by law, that in case of an Event of Default, neither
Mortgagor nor anyone claiming through or under it will set up,
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claim or seek to take advantage of any appraisement valuation,
stay or extension laws now or hereafter in force, in order to
prevent or hinder the enforcement or foreclosure of this Mortgage
or the absolute sale of the Mortqaged Property or the final and
absolute putting into possession thereof, immediately after such
sale, of the purchaser thereat. Mortgagor, for itself and all who
may at any time claim through or under it, hereby waives, to the
full extent that it may lawfully so do, the beneflt of all such
laws, and any and all right to have the assets comprising the
Mortgaged Property marshalled upon any foreclosure of the lien
hereof and agrees that Lender or any court having jurisdiction to
foreclose such lien may sell the Mortgaged Property in part or as
an entirety. Mortgagor acknowledges that the transaction of
which this Mortgage is a part is a transaction which does not
include either agricultural real estate (as defined in Secticn
15-120170f the Illincis Mortgage Foreclosure Law {Chapter 110,
Sections 45-1101 et seq., Illinois Revised Statutes) (herein
called the #Act¥)) or residential real estate (as defined in
Section 15-121% of the Act), and to the full extent permitted by
law, hereby voluntarily and knowingly waives its rights to
reinstatement aud redemption as allowed under Section 15-1601(b)
of the Act.

3.09 Receiver - Lender in Possession. If an Event of
Default shall have occuricel., Lender, to the extent permitted by
law and without regard tao thz value of the Mortgaged Property or
the adequacy of the security ror the indebtedness and other sums
secured hereby, shall be entitled as a matter of right and
without any additional showing cr-proof, at Lender’s election, to
either the appointment by the cuurt of a receiver (without the
necessity of Lender posting a bond) to enter upon and take
possession of the Mortgaged Proper“y and to collect all rents,
income and other benefits thereof and a»ply the same as the court
may direct or to be placed by the court iato possession of the
Mortgaged Property as lender in possession with the same power
herein granted to a receiver and with all other rights and
privileges of a lender in possession under 1aw. The right to
enter and take possession of and to manage ard operate the
Mortgaged Property, and to collect all rents, income and other
benefits thereof, whether by a receiver or otherwise, shall be
cumulative to any other right or remedy hereunder or afrurded by
law and may be exercised concurrently therewith or indexendently
thereof. Lender shall be liable to account only for sucl. rents,
income and other benefits actually received by Lender, whether
received pursuant to this Paragraph 3.09 or Paragraph 3.03.
Notwithstanding the appointment of any receiver or other custo-
dian, Lender shall be entitled as pledgee to the possession and
control of any cash, deposits or instruments at the time held by,
or payable or deliverable under the terms of this Mortgage to
Lender.
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3.10 Suits to Protect the Hortqaged Property Lender
shall have the power and authority (but not the duty) to insti-
tute and maintain any suits and proceedings as Lender may deen
advisable (a) to prevent any impairment of the Mortgaged Property
by any acts which may be unlawful or which viclate the terms of
this Mortgage, (b) to preserve or protect its interest in the
Mortgaged Property, or (¢) to restrain the enforcement of or
compliance with any legislation or other governmental enactment,
rule or order that may be unconstitutional or otherwise invalid,
if the enforcement of or compliance with such enactment, rule or
order might impair the security hereunder or be prejudicial to
Lender’s interest.

3.11 Proofs of Claim, In the case of any receivership,
insolvenyy, bankruptey, reorganization, arrangement, adjustment,
composiiion or other judicial proceedings affecting Mortgagor or
Beneficiary, Lender, to the extent permitted by law, shall be
entitled ¢o iile such proofs of claim and other documents as may
be necessary or-advisable in order to have its claims allowed in
such proceedings for the entire amounts due and payable under the
Acknowledgnents, this Mortgage and any other Loan Instrument, at
the date of the instatution of such proceedings, and for any
additional amounts wiiich-may become due and payable after such
date.

3.12 Mortgagor “o Pay Borrower’s Liabilities in Event
of Default; Application of Kcnies by Lender.

(a) Upon occurrence-ci an Event of Default, Lender
shall be entitled to sue for and to recover judgment against
Mortgagor for Borrower’s Liabilities due and unpaid together with
costs and expenses, including, without iimitation, the reasonable
compensation, expenses and disbursemsnts of Lender’s agents,
attorneys and other representatives, eilther before, after or
during the pendency of any proceedings tor the enforcement of
this Mortgage; and the right of Lender to l'eunver such judgment
shall not be affected by any taking of possessicii ar foreclosure
sale hereunder, or by the exercise of any other right, power or
remedy for the enforcement of the terms of this Mcrtgage, or the
foreclosure of the lien hereof.

(b} In case of a foreclosure sale of all oc any part
of the Mortgaged Property and of the application of the prrceeds
of sale to the payment of Borrower’s Liabilities, Lender shail be
entitled to enforce all other rights and remedies under the Loan
Instruments.

(c) Mortgagor hereby agrees, to the extent permitted
by law, that no recovery of any judgment by Lender under any of
the Loan Instruments, and no attachment or levy of execution upon
any of the Mortgaged Property or any other property of Mortgagor,
shall {except as otherwise provided by law) in any way affect the
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lien of this Mortgage upon the Mortgaged Property or any part
thereof or any lien, rights, powers or remedies of Lender
hereunder, but such lien, rights, powers and remedies shall
continue unimpaired as before until Borrower’s Liabilities are
paid in full.

(d) Any monies collected or received by Lender under
this Paragraph 3.12 shall be applied to the payment of compensa-
tion, expenses and disbursements of the agents, attcrneys and
other representatives of Lender, and the balance remaining shall
be applied to the payment of Borrower’s Liabilities, in such
order and manner as Lender may elect, and any surplus, after
payment of all Borrower’s Liabilities, shall be paid to Mort-
gagor.

3.13 Delay or Omission. No delay or omission of Lender
in the exgrcise of any right, power or remedy accruing upon any
Event of Ueiwwvlt shall exhaust or impair any such right, power or
remedy, or be Construed to waive any such Event of Default or to
constitute acauiescence therein. Every right, power and remedy
given to Lender may be exercised from time to time and as often
as may be deemed exredient by Lender.

3.14 Waiver oi Default. No waiver of any Event of
Default hereunder shall eytend to or affect any subsequent or any
other Event of Default cben existing, or impair any rights,
powers or remedies in respzct thereof. If Lender (a) grants
forbearance or an extension of time for the payment of any sums
secured hereby, (b) takes other or additional security for the

payment thereof, (c) waives or does not exercise any right
granted in any of the lLoan Instrumeits, (d) releases any part of
the Mortgaged Property from the lien of this Mortgage or any
other Loan Instrument, (e) consents tz the filing of any map,
plat or replat of the Land, (f) consents vo the granting of any
easement on the Land, or (g) makes or conzernts to any agreement
changing the terms of this Mortgage or subcicdinating the lien or
any charge hereof, no such act or omisslion shall release,
discharge, modify, change or affect the lien o! this Mortgage or
any other Loan Instrument or the liability uwnder the Loan
Instruments of Mortgagor, any subsegquent purchaser of the
Mortgaged Property or any part thereof or any makei, @itcept as
otherwise expressly provided in an instrument or ilgrruments
executed by Lender. Except as otherwise expressly provided. in an
instrument or instruments executed by Lender, no such act or
omission shall preclude Lender from exercising any right, power
or privilege herein granted or intended to be granted in case of
any Event of Default then existing or of any subsequent Event of
Default, nor shall the lien of this Mortgage be altered thereby,
except to the extent of any releases as described in clause (d),
above, of this Paragraph 3.14.
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3.15 Remedies Cumulative. No right, power or remedy
conferred upon or reserved to Lender under any of the Loan
Instruments or any instrument evidencing or securing Borrower'’s
Liabilities is exclusive of any other right, power or remedy, but
each and every such right, power and remedy shall be cumulative
and concurrent and shall be in addition to any other right, power
and remedy given hereunder or under any other Loan Instrument or
any instrument evidencing or securing Borrower’s Liabilities, or
now or hereafter existing at law, in equity or by statute.

3.16 Intereast After Event of Default., If an Event of
Default shall have occurred, all sums outstanding and unpaid
under the Acknowledgments and all other Borrower’s Liabilities
shall, +o the extent permitted by law, bear interest thereafter
at the tefault Rate until such Event of Default is cured.

ARTICLE FOUR
MISCELLANEQUS PROVISIONS

4.01 Heirr, Successors and Assigns Included in Parties.
wWhenever Mortgagor, ‘Lerder or Beneficiary is named or referred to
herein, heirs and successors and assigns of such person or entity
shall be included, and ai) covenants and agreements contained in
this Mortgage shall bina the successors and assigns of Mortgagor
and Beneficiary, including any subsequent owner of all or any
part of the Mortgaged Properiy and inure to the benefit of the
successors and assigns of Lender, This Section 4.01 shall not be
construed to permit an assignmerc, transfer, conveyance, encum-
brance or other disposition otherwiss prohibited by this Mort-

gage.

4.02 Notices. All notices, rrguests, reports demands
or other instruments required or contean)ated to be given or
furnished under this Mortgage to Mortgagor or Lender shall be
directed to Mortgagor or Lender as the cusz may be at the
following addresses:

If to Lender: Morgan Guaranty Trust Company
of New York
23 Wall Strest
New York, New York 10005
Attn: Michael Bailey

with a copy to: Morgan Guaranty Trust Company
of New York, Zurich Branch
Stockerstrasse 38
8002 Zurich Switzerland
Attn: Dan Fugelsang
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Goldberg, Kohn, Bell, Black,
Rosenbloom & Moritz, Ltd.

55 East Monroe Street

Suite 3900

Chicago, Illinois 60603

Attn: James B. Rosenbloom, Esq.

If to Mortgagor: American National Bank and Trust
Company of Chicago, as Trustee
under Trust No. 60313
33 North LaSalle Street
Chicago, Illinois 60602

witb-a copy to: Hotel Swiss Grand Associlates
Limited Partnership
c/o Swissotel Chicago, Inc.
333 North Michigan Avenue
Chicago, Illinois 60601

and

Fink, Weinberger, Fredman, Berman,
Lowell & Fensterheim, P.C.

420 Lexington Avenue

New York, New York 10170

ntin: Melvin Weinberg, Esq.

Any such notices, requests, reporhe, demands or other instruments
shall be (i) personally delivered tu the offices set forth above,
in which case they shall be deemerl Zlelivered on the date of
delivery to said offices, (ii) sent ry certified mail, return
receipt requested, in which case they shalil be deemed delivered
three (3) business days after deposit in.tle U.S. mail, postage
prepaid, or (iii) sent by air courier (Fedcral Express or like
service), in which case they shall be deemad delivered on the
date of actual delivery. Either party may change the address to
which any such notice, report, demand or other ‘instrument is to
be delivered by furnishing written notice of such change to the
other party in compliance with the foregoing provisivigs.

4.03 Headings. The headings of the articlas, sec-
tions, paragraphs and subdivisions of this Mortgage are for
convenience anly, are not to be considered a part hereof, and
shall not limit, expand or otherwise affect any of the terms
hereof.

4.04 Invalid Provisions. In the event that any of the
covenants, agreements, terms or provisions contained in the
Acknowledgments, this Mortgage or in any other Loan Instrument
shall be invalid, illegal or unenforceable in any respect, the
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validity of the remaining covenants, agreements, terms or
provisions contained herein or in the Acknowledgments or in any
other Loan Instrument (or the application of the covenant, agree-
ment, term held to be invalid, illegal or unenforceable, to
persons or circumstances other than those in respect of which it
is invalid, illegal or unenforceable) shall be in no way affec~
ted, prejudiced or disturbed thereby.

4.05 Changes. Neither this Mortgage nor any term
hereof may be released, changed, waived, discharged or terminated
orally, or by any action or inaction, but only by an instrument
in writing signed by the party against which enforcement of the
release, change, waiver, discharge or termination is sought. To
the extent permitted by law, any agreement hereafter made by
Mortgayer and Lender relating to this Mortgage shall be superior
to the rights of the holder of any intervening lien or encum-
brance. “Any holder of a lien or encumbrance junior to the lien
of this Morivage shall take its lien subject to the right of
Lender to amend modify or supplement this Mortgage, the Acknowl-
edgments or aiy of the other Loan Instruments, to extend the
maturity of Borrower’s Liabilities or any portion thereof, to
vary the rate of inlrrest chargeable under the Acknowledgments
and to increase the arsunt of the indebtedness secured hereby, in
each and every case withrut obtaining the consent of the heclder
of such junior lien and without the lien of this Mortgage losing
its priority over the rights of any such junior lien.

4.06 Governing Law., 'The rights and remedies provided
in this Mortgage shall be constrund, interpreted, enforced and

governed by and in accordance vith the laws of the State of
Illinois., Notwithstanding the forecoing, the Loan Agreement and
the Acknowledgments shall be governed aad construed in accordance
with the laws of Switzerland,

4.07 Required Notices. Mortgagur shall notify Lender
promptly of the occurrence of any of the foileuwing: (i) receipt
of notice from any governmental authority ielating to the
violation of any rule, regulation, law or ordinance, the enforce~
ment of which would materially and adversely affect ihe Mortgaged
Property; (ii) material default by any tenant in the rexrformance
of its obligations under any lease of all or any portion of the
Mortgaged Property or receipt of any notice from any sucii tenant
claiming that a default by landlord in the performance <f its
obligations under any such lease has occurred; or (iii) commence-
ment of any judicial or administrative proceedings by or against
or otherwise adversely affecting Mortgagor, Beneficiary or the
Mortgaged Property.

4.08 Future Advances. This Mortgage ia given to secure
not only existing indebtedness, but also future advances (whether
such advances are obligatory or are to be made at the option of
Lender, or otherwise) made by Lender pursuant to the Loan

0SI96LSS




UNOFFICIAL COPY




UNOFFICIAL COPY

Instruments, to the same extent as if such future advances were
made on the date of the execution of this Mortgage. The total
amount of indebtedness that may be so secured may decrease or
increase from time to time, but all indebtedness secured hereby
shall, in no event, exceed $500,000,000.

4.09 Release, Upon full payment of Borrower’s Liabili-
ties, Lender shall issue to Mortgagor an appropriate release deed
in recordable form.

4.10 Compliance with Illinois Mortgage Foreclosure Law.
In the event that any provision in this Mortgage shall be
inconsistent with any provision of the Act, the provisions of the
Act shall take precedence over the provisions of this Mortgage,
but enall not invalidate or render unenforceable any other
provision of this Mortgage that can be construed in a manner
consistent with the Act. 1If any provision of this Mortgage shall
grant to lerder any rights or remedies upon default of the
Mortgagor whirh are more limited than the rights that would
otherwise be vested in Lender under the Act in the absence of
sald provision, Lender shall be vested with the rights granted in
the Act to the full zwtent permitted by law. Without limiting
the generality of tiie foregoing, all expenses incurred by Lender
to the extent reimbursable under Sections 15-1510 and 15-1512 of
the Act, whether incurrza before or after any decree or judgment
of foreclosure, and whethes enumerated in this Mortgage, shall be
added to the indebtedness secured by this Mortgage or by the
judgment of foreclosure.

4.11 Exculpatory Provision. This Mortgage is executed
by American National Bank and Trust Company of Chicago, not in
its individual capacity, but as Trvitee as aforesaid in the
exercise of the power and authority conszrred upon and vested in
it as such Trustee., It is expressly uncderstood and agreed that
nothing contained herein or in the Loan I:struments shall be
construed as creating any liability on Americas National Bank and
Trust Company of Chicago, in its individual caipucity to pay the
Loan or any interest that may accrue thereon, or any indebtedness
accruing hereunder, or to perform any covenant either express or
implied herein contained, all such liabjlity in ics individual
capacity, if any, being expressly waived by Lender aiidd by every
person now or hereafter claiming any right or security liereunder.
So far as Mortgagor and its successors and said American Nstional
Bank and Trust Company of Chicago personally are concerncd, the
legal holder of the Loan Agreement and the Acknowledgments and
the owner or owners of any indebtedness accruing hereunder shall
look solely to the Mortgaged Property and any rent or proceeds
therefrom for the payment thereof, by the enforcement of the lien
hereby created, in the manner herein and in said Loan Agreement
provided or, by action against the Beneficiary arising out of a
breach of one or more of the other Loan Instruments to which the
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Beneficiary is a party or by the exercise of any remedy available
under any of the other Loan Instruments.

IN WITNESS WHEREOF, Mortgagor has caused this instru-
ment to be executed by its duly authorized officers as of the day
and year first above written.

AMERICAN NATIONAL BANK AND
TRUST COMPANY OF CHICAGO, not
in its individual capacity
but as Trustee under Trust
Agreement dated February 14,

1984 and known as Trust No.
ATTEST: . 60312

/Q%(w—\

THIS INSTRUMENT PRETCARED-BY,
AND AFTER RECORDING RETURN TO:

James B. Rosenbloom, EBq.
Goldberg, Kohn, Bell, Black,
Rosenbloom & Moritz, Ltd.
55 East Monroe Street
Suite 3900
Chicago, Illinois 60603

VIGE PRE Sine gy S
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JOINDER

The undersigned hereby 3joins in the execution of the
Mortgage to which this Joinder is attached for the sole purpose
of joining with Mortgagor in the making of the representations
and warranties made by Mortgagor, and obligating itself to
perform the covenants of Mortgagor contained in the Mortgage. The
liability of the undersigned and Mortgager shall be joint and
several and the failure by Lender to proceed against either one
of them shall not affect the liability of the other, Notwith-
standing anything to the contrary herein, the liability of the
undersigned under this Joinder shall be limited to the partner-
ship assats of the undersigned and no partner of the undersigned
shall be prrsonally liable for any obligations created hereby.

Dated: Auguzt :?l_, 1988

HOTEL SWISS GRAND ASSOCIATE$ )
LIMITED PARTNERSHIP, an Illinols
limited partnership

By: SNH LAKE MICHIGAN, INC., an
Illinois corporation, its sole
ATTEST: general partner

o
4%§zékfii/2222i»/42211* By cjﬁfi/iig:;;gie;“ -
Rl — A
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ACKNOWLEDGMENT
STATE OF ILLINOIS )
) 85
COUNTY OF C 0 0 K )
SHLR DAY
I, , a Notary Public in and

for and residing in sald County and State, DO HEREBY CERTIFY THAT
Stizarivre p QA,,ED_QRQW merar InLOTNTUN YICE PRESIDI 1
and TR T o american National Bank and Trust
company of Chicago, personally known to me to be the same persons
whose ianes are subscribed to the foregoing instrument as such
e and PRURIAU Sebia it appeared before me
this day ir._person and acknowledged that they signed and deliv-
ered said irnstrument as their own free and voluntary acts- and.-as
the free and vboluntary act of said bank; and the said L
acknowledged thet _ , as custodian of the corporate seal of
said bank, did asfix sald corporate seal to said instrument as
_____ own free ani yvoluntary act and as the free and voluntary
act of said bank for said uses and purposes. '
AUG 3 4 198

GIVEN under =v-hand and notarial seal this day of
, 1988.

i ——

J/’j
4Ll
/ _“C '-/{/’.ﬂ-‘é/’/’ﬂ"

Notary Public

My ‘Commission Expires:

i
}

PQEEICIAL SFaL” ¥
Kula Uavissan _ 5
Motary Pubiic, Staisol (hnais
My Commissicn Lxpires 2ic0/90 §
PO PPPTPPPY TP rT YT R )

<
:
i
"
&
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ACKNOWLEDGMENT

STATE OF ILLINCIS )
) 88
COUNTY OF C 0 Q X )

I, _Michelle A Baldwiny , a Notary Public in and
for and residing in said County and State, DO HEREBY CERTIFY THAT
mMmanfccd MesSey  and _iNefuin weinber Persident
and ScoyvoXxdayly of SNH Lake Michigan, Inc., an
Illinois corporation, the general partner of Hotel Swiss Grand
Associaces Limited Partnership, an Illinois limited partnership,
personaliv-known to me to be the same persons whose names are
subscribed ir the foregoing instrument as such Tre<ident
and _Sec v ny appeared before me this day in person
and acknowledgacd~that they signed and delivered said instrument
as their own fres and voluntary acts and as the free and volun-
tary act of said partnership for the uses and purposes therein
set forth.

GIVEN under iy hand and notarial seal this /ST day of

(Lx.u‘;?hg‘! , 1988.
L

L Mesratie @ Pal duioy
, Notary Public

My Coamission Expires:

MNoss 24, 199
3

OFFIClaL SFAL \
HICHELLE A BALDWIN
NOTARY PUBLIC STATE ' b L‘nfioﬂ
MY COMMISSION EXP. MaY 24,3991
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' LOAN AGRD )
AN AGRRBANENT '.-

datedr August 30, 1080

" batween
I .
MOROAN GUARANTY TRUST COMPANY OF NEW YORR, Btockerstr. 38, 8002 Lurich
(bareizafter together with any other office of Morgan Gueranty Trust Company
of New York called the “Lender")

f ¥

! and

KOTZEL SWISZ-C2AND ASNOCIATES LIMITED PARTNERSNIP, o/0 Bwisadtel Nanagement
Corporation, 2*5 North Michigsn Avenue, Chicago, 11inols 80602 (herainalter
called the "Barzraws), :

WHEREAS the Lender wi)l make avallabim tn the Borrower a sasuped B-vear lomw
n Ao amounbl of BWIEL ¢ZAHCE 132'940'000 (hereiaafter called the "Loga")
upon the following terms sua conditionst

' .
\\

5 Jaram sf. the Loan

Ambuntt The maximum amount (“the Amount"”) of the Loau i»s
fife. 132'940'000 (one hundread thirty two million nine
hundred forty thousand Gwiss Prangs) to be disbursed as
followas

Dr#uaown Date: Beptember 1, 1888
Repayment Dates In one lnstallment on Auguat 31, L°a3y,

Interest Renawel

Pediodn 1, ¥, 6 and 12 months {“the Libor Iateres!. Rinewal
Periods") or 2, 3, 4 and 5 years ("che Madius Tarm
Interest Remawal Pariods"))

Loan Tranchess During the term of this Loan, dut not bayond the 2spayment
Date, the Borrower has the option to designate either of
the Interest Renewal Periods with respect to parts or all
¢f the Amount)

and 3 and 3/8 of one percont per annwn in yeara 4 and 5,

Inthrest Rates) The Interest Rates will be fixed st the Spresd over either
Libor for Lidor Interest Renewsl Pericds or, {n the case
of Medlum Term Interest Renewal Pericds, at the Spresd
over Norgan's cost of funds)

Interest shall be calculated on the Dasis of satval days
slapsed over & 360 day yoar. The Intersst Rete will be

fixed two business dasys prior to Deawdown Date or two
business days befors the snd of an Interest Reneval Period;

14;{-‘
“ ,

@D
X
Bpraad! : The Bpresd is /4 of one percent per snpwd in years 3, 3 %‘é
A
@
&
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In this Losa Agreement, business day shall mean any day
that boanke in Zurlch are open for a full day Zor business;

Iatersat Payment

Date; Yor Libor Intersst Reuswal Periods, interest s paysble at
the end of such Interest Renewal Periods., while for Medium
Torm Iaterest Renewal Periods, interest is payabls
Annually in arrears)

fhould aa Interest Payment Date £a11 on a nen-business doy
then the Iuntsrest is payabls on the muccesding dusiness
day)

Ude of Prcoredss The Loan Qtl: be used to repay U.§, Dollace 885 milllon of .

the Borrower's previous constywction lomn yrovided by
Citicorp Real Bstate Ins., an aZfiliate of CiLibank N.A.,

24 agent for q group of landers for the constructien of
tle Chicago Bwiss Grand Hotel ("the Hotal"), a Chicego
ote) which the Borrower fully owms as its only ssset. The
balunie of the eonstructics losn shall be repald by the
Borrowsr Ziom its own funds at or prior to the Drawdown
Date;

Prapayments a) On Interest “anewal Dates:
Prepayment of suy r= all Loan Traoches is possible at the
and of the Interest Renewsl Period of that Loas Tranche or
the respective Loan “runches without sny premium or
penalty upon the Borrows:'s 30 {thirty) dsys notice in
writiog to the Lender;

b) On adl other dates;

The Borrowar ls authoriwed to prapiy any or all Losn
Tranohes at sny time upon s wrlttea 20tlos to the Lendar
of » minimum of B (five) buslnoess Geys. The Porrover shail
compengate the Lexnder for any funding loss or expense
incurred {ncluding aay losses in liquidating, or
raemploying the funds from the date of prepaymint uatil
the end of the Interest Recewnl Pericd of thac i7on
Tranche or the respective Loan Tranches;

¢) Bubjeot to the terma 0f this Loan Agreoment, and
provided that no Bvent of Default then exists, during tha
taxm of the Loan, but not beyond the Repayment Date, the
Borrower may vedborrow aay portiom of the Amount previously
prepaid, provided that the outstanding principal bLalsnca
of the Loan shall in no event sxcesd the Amowat as
determined under a) balow;

d) The Borrower hes the right to reducs the Amount of the
Loan following s Prepayment of auy or #ll Loan Tranches by
sotifylng in writing the Lender that such prepaid toan
Tranche{s) will aot be reborrowsd apy more untlil the
Repaymant Date)
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Feollity Pem 1/0 of ome porosnt per snswm on the Amount from August 9,
1988 and until the Repaymsnt Date. The Pacility Pae is
payable by the Sorrowsr semiasnnually iuo srreats, for the
first time on Pebrusry 9, 19494

Securitys The dorrower shall give to the Lender all rights of a
gires mocrtgage 1ien on the Hoteld,

fenditions of the Los

1. A1} pavmente due by the Borrower acocording to this Loan Agreement shall
be made ia freely disposable fSviss Franca, without set-off or
oounterciaiy, uvotwithstanding suy present or Zuturs transfer
restrictices, at the office of the Lender in Surlch dy 11 a,m, Zurich
time on the dutra defined in this Loan Agresment {“the Due Datea"),
without witkhoidirg or deduction for suy prasent or future taxes,
imposte, duties or cther charges levied by any goverawment, sgency or
other taxing authorlcy in the Unltad States of Amavlies or fn Owitserland.
The Lerder will provide cthe Borrower with confirmation that it is a
corporation acoording to-tha laws of the United Btates of America as
demonstrated by form W-9 ¢2 ihe Internal Reveaus Service or ia another
appropriante form.

If asy paymsnt hereunder 1e not ieceived by the Lender on the Dus Dates
as aforessid, the Borrower ahall pay udaitional istezest on the wmount
¢ue, from the respective Due Dates uncii payment in full, at an interest
rate which shsld) be 1 and 3/4 of one perouri per sunum shove the Lender's
cost of funds, asubject to » minimum fnterses rate of 0 (aix) percent per
annum,

Drawdown cannet tuke place on the foresesn Drawéoan Date or thereafter as
long as the following documwots have not heen duly «xzouted snd racaived
and acoepted by the Lender:

a) & Letter of Avarevess jointly signed dy Bwisnair Assosinved
Companies LtE., Zurigh, and Nestlé EA, Vevey s par Apyareiz A)

b} a Mortgege and Bscurity Ayresment ("the Mortgage") creating a first

mortgage in favour of the Lender sgainst the Hotel, the land ou
which the Hotel is located, and all relatsd improvements)

0) Loan Instruments as defined in the Nortqage;

@) all other documants listed in the attached Appendix 1.

‘The Borrower reDresents, warrants, Convenants and agrsaer that:

‘A)  the Barrower ls a limited partnership duly organissd, validly
exinting snd in good atanding under the lav of Illinola, and has the
pover sad authority to enter {ato this Loan Agraement)

the execution and delivery of thle Loan Agresment has besn auly
authorised by the Horrowsr and doss not contravens any law,
ragulation or contract by which the Borrowsy is bound)
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g}  oll authorisstions, approvals 2ad consents reguired for the Borrvower
to snter into snd perform under thls Loan Agresment have baen
obtained and ere in full force and affect;

this Loan Agresment comsticutes valid and binding obligations of the
Borrower ia accordpnce with its terms, which rank and will rank at
least DALL.DARAMN with &21 other present And future direot or
contingent secured lisbilities of the Borrower:

the Borrower will after Drawdown Date and at ths bagipning of all
subsaguent Intorest Renswal Perlods duly acknowlelge to the lender
the texms and qonditions of & Loan Tranche with its sigoaturs in the
form of the attached Acknowledgement of Debt [Appezdix )

£)  <hsve 18 no present, and there will be no futuré ilen on the Hotel
sxueyt for permitted encumbrances as defined ln the Mortgage.

Upon the oocvirinoe of apy Event of Default as defized in the Moregage,
the Lendsr shal) be satitled to dsclare the Loan Traaches immedlately due
and paysble, wnarerzon the eame shall bacoms payable together with
lnterest mocrued tothis date of repayment end asy other sums due

* hereundsr. At the same ¢ine, the Loso ahall expire.

| IEf the Leader !or-nlolli 3% ne Mortgage and the U.8. Dollar procesds of f
the dlsposal of the Hotel ava inpuffioclent to repay the cutstanding Swiss

Frence of the Loan and other arouste dus under this Loas Agresment, then
the Borrower ahall ceimburse such anounts or adviae Swisealr Ausoclated
Companles, Ltd, and Nestlé SA that svah amounta have to be redmbursed.

~ The Borrowar shall reimburse the Lender fir moy costs and expenses

(inoluding, but not limived to logal fees) 4vcurced Dy it in oonnsctions
with the dooumentation or enforcement of whe liis Agreement and any

related agrssments.

The Borrovwer May Bot Samign and/or trapsfer muy or . ats rights and/or
obligaticns hersucdec except Ap provided in the Mortgage,

The Lender may dlacloss to any finascis) imstitution to which the Lender
has made or gragted, or ia aontwaplating to make or grant, Sa azsignment
of or a sub-participation in all or part of its rights and bezelits ln
the Losn, suoh information about the Borrower ss the Lender shalld
consider necessary to snable the Lender to sffeat the assiqument ar
aub-partielpation,

0SI96ESS
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Py I after the date of this Loan Agreemyus, the Lender ahall have
datermined that the adoption of any applicable law, rule or ragulation
reqarding capital adeguacy, or any change in the laterpretation or
administration thareof by sny goveranmontsl muthority, central bank or
compacable agency charged with the lagterpretation or sdministration
thersof, or compliance by the Lender with any reguedt or dirsptive
regarding capital adequaoy (whather or nmot having the force of law) of
soy such suthority, central bank or comparable agency, has or would have
the effeot of reduoing the rate of return on the Lender's capltel as a
conssquence of ite obligationa hereunder to A level below that which the
Lander could have achievad but for such adoption, change or compliance
(taklay into consideration the Lender's policles with respeot to cepital
adcguzey) by so amount deemed by the Leuder to be matarial, then from
time Lo time, within 18 days after demand by the Lender, the Borrower
shall pey ko the Leader such addltlions) amount or amounts ae will

compeaguts “he Lender for esuch reduotion.

. The Loan Agrecmrat shall be governed by and construed in accordence with
the Laws of Swicmerlpnd, Asy dispute arising herevader shall fall under
the jurisdiotion ¢ ¢%e ordinacy gourts of the Canton of Zurich with the
right to sppeal to the Zuiss Federal Court in Lsusanne, Por that
purpose, end for the purpose of legal eanforgement la Bwitserland, the
Borsower elects legal and rpaclal domicile st the offices of Bwisssir
Assoolated Compauies, Ltd, U Zurich. The Borzower explicitly acoepts
service of process at such uddress and heredby waives any right to
immunity to which it might othereisu be entitled. The Londer is also et
liberty to comnence legel action mgainst the Borrower at any other place
where jurdzdiction may exist or be seishlished, Bwisa lav vemsloing

appiiocable.

The Losn Agresment is oxecuted in two couscerpsctss it may not be omended
or modified except by agreement of the parties lu writing.

The Borcowert HOTEL SWIGN GRAND ASSOCIATES LIMITTL PARTNEZRSHLP
by its Genersl Partner
8¥K Lake Michlgan, Ina.

By!

Vics Presidest

i

THe Lenders MORGAN GUARANTY TRUST COMPANY OF NEW YORK

z%hﬁb%/
By ' & A

Vice Presideat

08Y96ESS
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LETTER OF AWANRNESS

DATE) AUGURT 39, 1588

701 MORGAN GUARANTY TRUST COMPANY OF NEZW YORK { "MOROAN™ )
ETCCRERCTRALAR 38
8002 2URICH

Mdrgan hes.zrovided a Losn to the Hotel Swiws Grand Asscoiates, wn [1i{nols
linited parcasrahip ("the Partnership”) s the amount of

Swige Prancs 1)2'245'000 for & Teth of 8 yeors to fisance the Chleago Gwiss
Crand Hotel im Chlougo (“the Hotel"). We are informed of the terms and
conditions of the Loan.

Ewissalr Associoted Companlzz, Ltd, and Nestlé BA own sagh BON of 5NH ripance
Ltd, (Herglewil), which in turn owns 100% of 8NH Holdlay Inc., Chicage. ENE
Holdlng Inp,, Chicago, owns (0f% of SNH Chicago Inc., Chicago, who im turnm
owns 100% of BNR Lake Michigen, Yoi.. BMK Chicago, Inc. and BXH Leke
Michigan, Inc., as limited pertner and general partner reapeotively, cwa 1004
of the Partnership that owns 100% of thy beneficial interest in the Rotel.
SN Chloago, Tnc. owam 31,83% of the rrcvcership, snd its subsidlary BWH Lake
Michigan, Yrc. owng 84,07M.

We regularly cecelve reports on the finasnaia) rtanding and performance of SHR
Finance Ltd. and of #NE Holding Inc. and we sugarviea the bualnase of the
Partoership, It is our inteotlion to provide £inanaie. support to the
Paituorahlp to make sure That the FATTRErshAp OAa M2t its debt Service
obligations arisiog out of this Losn. Thig declardticn o2 inteation doss mot
constituts & guarontes,

Wa Bgres to maintain the abovementionsd cwnership structure fou ihe Term of
the Loan and in case of & change which would alter eur ultimats coutrod of
the Partnershlp, we undectake to provide sacurity acceptabls to yrd. Mo
agrasment or consent given by Lender inm any of the Loan Isstruments shall
atfect the terme of the precesding sentencs,

This Letter of Awarenoss raoks and will rank at lsast pari passu wich all
other Letters of Avareness which we have provided azd may from time to time
provide relating to £insncisl obligations of the Partnership.

:nfthn eveut that we change our policy Lo the future and isyue & guarantes
on' bahalf of the Partoerahip, we agree that this Lettar of Awareness for this
Loan ahall be' changed to & guarantes at least pari pasau to that gusrantas,

!

Swhssair Assotiated Companles, Ltd. Reatlé A

0819655
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