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106 (1) the right, in the name and on behalf of Mortqgagor, to appear in
107 and defend any action or proceeding brought with respect to the Mortgaged
108 Property and to commence any action or proceeding to protect the interest
109 of Mortgagee in the Mortgaged Property.

110
111 TO HAVE AND TO HOLD the above granted and described Mortgaged Property

112 ynto &ic-«0 the proper use and benefit of Mortgagee, and the successors and
113 assigns of Xootgages, forever,

L4
118 PROVIDEL, 'ALWAYS, and these presents are upon this express condition,

116 if Mortgagor shall weil s:d truly pay to Mortgagee the Debt at the time and in
117 the manner provided in the Notes and this Mortgage and Mortgagor shall well and
118 truly abide by and comply with ezc'i and every covenant and condition set forth
119 in this Mortgage, then these presents and the sstate hereby granted shall cease,
120 determine and be void.

121
122 AND Mortgagor covenants with and rerlesents and warrants to Mortgagee

123 as follows:

124
128 1. Payment of Debt. Mortgagor will pay the Debt et the time and in

126 the manner provided for its payment in the Notes and this Morteasse.

127
128 2, Warranty of Title. Mortgagor warrants the title to the X emises,

129 the Improvements and the Equipment, subject only to those axceptions to title
130 specifically set forth in the title policy issued by Lawyers Title Insurance
131 Corporation to Mortgagee and Lnsuring the lien of this Mortgage. Mortgager also

132 reprasents, warrants and covenants that Mortgagor is now, and after giving

14
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effect to this Mortgage, will be in a solvent condition, and that no bankruptcy

or insolvency proceedings are pending or contemplated by or against Mortgagor.

3, Insurance. Mortqagor (i) will keep the lmprovements and the

Equipment insured against loss or damage by fire, standard extended coverage
perils and such other hazards as Mortgagee shall from time to time requice in
amounts approved by Mortgagee, which amounts shall in no event be less than 1008
of the full lnsurable value of the Improvements and the Equipment and shall at
all times be sylllcient to meet all applicable co-insurance requirements, and
{L1) will malntain zental and business interruption insurance and such other
forms of insurance coverage with respect to the Mortgaged Property as Mortgagee
shall from time to time requicy in amounts approved by Mortgagee. All policles
of insurance (hereinafter refercz2-to as the Policies) shall be issued by an
insurer lawfully doing business in ew York and in the State in which the Prem-
ises are located and acceptable to Mortqsse2, shall contain the standard New
York mortgagee non-contribution clause endocssment or an equivalent endorsement
satisfactory to Mortgagee naming Mortgagee as the-psurson to which all payments
made by such insurance company shall be paid. Mortgage: shall pay the premiums
for the Policies as the same become due and payable. At ilie raquest of Mort-
gagee, Mortqagor will assign and deliver the Policies to Mortgeyei.. Not later
than thirty (30) days prior to the expiration date of each of the Jolicles,
Mortgagor will deliver to Mortgagee a renewal policy or policles marked "premium
pald" or accompanied by other evidence of payment of premium gatisfactory to
Mortgagee. If at any time Mortgagee (s not in receipt of written evidence that

all insurance required hereunder is in force and effect, Mortgagee shall have

28921068
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158 the right without notice to Mortgagor to take such action as Mortgagee deems
159 necessary to protect its interest in the Mortgaged Property, including, witheut
160 limitation, the obtaining of such insurance coverage as Mortgagee in its sole
161 discretion deems appropriate, and all expenses incurred by Mortgagee in connec-
162 ticn with such action or in obtalning such insurance and kesping it in effect

163 shall be pald by Mortgagor to Mortgagee upon demand. If the Mortgaged Property

164 shall be damaged or destroyed, in whole or in part, by fire or other casualty,
165 Moctgagor srail give prompt notice thereof to Mortgagee. Mortgagee shall make

166 insurance procesdy received by Mortqagee in accordance with the provisions of

167 this paragraph avallatle for the repair and restoration of the Improvements on
168 the terms and conditions sev forth in the Credit Agreement (as herelnafter

169 defined). All insurance precesds recelved by Mortgagee pursuant to the provi-
170 sions of this paragraph and not required to be disbursed for the repair and res-
171 toration or to otherwise be remitted to Mortgager pursuant to the provisicns of
172 the Credit Agreement may be retained and «prlied by Mortgagee toward the payment
173 of the Debt whether or not then due and payaole ‘u such order, priority and pro-
174 portions as Mortgagee in its sole and absolute disciotion shall deem proper or,
175 at the discretion of Mortqgages, the same may be paid, g/ther in whole or in

176 part, to Mortgagor £or such purposes as Mortgagee shall desiqnate, If Mortqagee
177 shall receive and retain insurance proceeds in accordance with tiz nrovisions of
178 this paragraph, the lien of this Mortgage ghall be reduced only by ths amount
179 thereof received and retained by Mortgagee and actually applied by Mortgagee in

180 reduction of the Debt.

289€1068
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182 4. Payment of Taxes, etc. Mortgagor shall pay all taxes, assess-

183 ments, water rates, sewer rents and other charges, including vault charges and
184 license fees for the use Of vaults, chutes and similar areas adjoining the Prem-
185 ises, now or hereafter levied or assessed against the Mortgaged Property (here-
186 inafter referred to as the Taxes) prior to the date upon which any fine, pen-
187 alty, interest or cost may be added thereto or impcsed by law for the nonpayment
188 thereof. ~ortgagor shall deliver to MOrtgages, Upon request, receipted bills,
189 cancelled chacls and other evidence satisfactory to Mortgagee evidencing the

190 payment of the Taxsy prior to the date upon which any fine, penalty, interest or
191 cost may be added theret> ar imposed by law for the nonpayment thereof. After
192 prior notice to Mortgagee, in'the case of any material item, Mortgagor, at its
193 own expense, may contast by appcopriate legal proceeding, promptly initiated and
194 conducted in good faith and with aue giligence, the amount or validity or appli-
195 cation in whole or in part of any of the'Taxes, provided that (1) no default

196 shall have occurted and shall be continuing Jzyond any applicable grace and cure
197 period under the Notes, this Mortgage, the Loan Ayreament (as hereinafter

198 defined) or the Credit Agreament, (1i) Mortgagor is paimitted to do 30 under the
199 provisions of any mortgage superior in lien to this Mortyags. (iii) such pro-
200 ceeding shall suspend the collection of the contested Taxes fr om Mortgagor and
201 from the Mortgaged Property, (iv) such proceeding shall be permittes under and
202 be conducted in accordance with the provisions of any other instrument to which
203 Mortgagor or the Mortgaged Property is subject and shall not constitute a
204 default thersunder, (v) neither the Mortgaged Property nor any part thereo! or
205 interest therein will in the opinion of Mortgagee be in danger of being sold,

14

15

16
17
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208 forfeited, terminated, cancelled or lost, (vi) Mortgagor shall have set aside
207 adequate reserves for the payment of the contested Taxes, together with all
208 interest and penaltles thereon, and (vii) Mortgagor shall have furnished such
209 sacurity as may be required in the proceeding, or as may be requested by Mort-
210 gagee to insure the payment of the contested Taxes, together with all interest
211 and penalties thereon,

213
214 5. .Escrow Pund, Mortgagor will, at the option of Mortqages, pay to

215 Mortqagee on tiwa first day of each calendar month one-twelfth of an amount

216 (hereinafter referr« to as the Escrow Pund) which would be sufficlent to pay
217 the Taxes payable, or estimated by Mortgagee to be payable, during the ensuing
218 twelve (12) months. Mortgagce will apply the Escrow Fund to the payment of

219 Taxes which are required to be paid by Mortqagor pucsuant to this Mortqage. It
220 the amount of the Escrow Pund shall sicsed the amount of the Taxes payable by
221 Mortqagor pursuant to the provisions of this Mortgage, Mortgagee shall, in its
222 discretion, (a) return any excess to Mortgager, or (b) credit such excess

22) against future payments to be made to the Escrow Purd.. In allocating such

22¢ excess, Mortgages may deal with the person shown on the iscceds of Mortgages to
225 be the owner of the Mortgaged Property. If the Escrow Funa is.aor sufticlent to
226 pay the Taxes, as the same become payable, Mortqagor shall pay to Yortqaqes,

227 ypon request, an amount which Mortgages shall estimate as sufficient .0 make up
228 the deficiency. Until expended or applied as above provided, any amounts in the
229 Escrow Fund may be commingled with the general tunds of Mortgagee and shall con-
230 stitute additional security for the Debt and shall not bear i{nterest. Notwith-

231 standing tha foregoing, Mortgagee agrees that it shall not exercise its right to

14
13
16
17
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232 require the establishment of an Escrow Fund pursuant to this paragraph unless a
233 default shall have occurred and shall be continuing beyond any applicable grace
23¢ and cure pericd under the Notes, this Mortgage, the Loan Aqgreement or the Credit
235 Aqreement.

236
kY 6. Condemnation. Notwithstanding any taking by any public or guasi-

238 public cuthority through eminent domain or otherwise, Mortgagor shall continue
239 to pay thy-Ucht at the time and in the manner provided for its payment in the
240 Notes and thiy ¥oztqage, and the Debt shall not be ceduced until any award or
241 payment therefor anall have been actually received and applied by Mortgages to
242 the discharqge of the Debt . Mortgagee may apply any such award or payment to the
243 discharge of the Debt whetharz or not then due and payable in such priority and
244 proportions as Mortgages, in its sole and absolute discretion, gshall deem

245 proper. 1f the Mortgaged Property i3 sold, through foreclosure or otherwise,
246 prior to the receipt by Mortgagee of sucn avard or payment, Mortgagee shall have
247 the right, whether or not a deficiency judgment an all or any of the Notes shall
248 have been sought, recovered or denied, to receive sich award or payment, or a
249 portion thereof sufficient to pay the Debt, whichever s less. Mortgager shall
250 file and prosecute its claim or claims for any such awarc or payment in good

281 faith and with due diligence and cause the same to be collectcd ond paid over to
252 Mortqagee, and heraby irrevocably authorizes and empowers Mortgage, in the name
253 of Mortgagor or otherwise to collect and receipt for any such award or payment
254 and to file and prosecute such claim or claims, and although it is hereby

255 expressly agreed that the same shall not be necessary in any event, Moctgagor

256 shall, upon demand of Mortqgagee, make, execute and deliver any and all

14
15
16
17 -9~
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257 assignments and other instruments sufficient for the purpose of assigning any
258 such award or payment to Mortgagee, frae and clear of any sncumbrances of any
259 kind or nature whatsoever. Notwithstanding anything to the contrary contained
260 in this paragraph, if a non-material part of the Pramises is taken through emi-
261 nent domain or otherwise and if such taking does not involve a material physical
262 taking of the Improvaments or any portion thersof, any award given as a result
263 of such taking may be retained by Mortgagor, provided (i) no default shall have
264 occurred and cozll be continuing under the Notes, this Mortgage, the Loan Agree-
265 ment or the Credit fqreement, (ii) Mortgager promptly commences and expedi-

266 tiously completes any nrzcuisary repair and restoration to the Premises and the
267 Improvements, and (iii) Mortgagee is satisfied that such taking will not have a

268 material adverse effect on the(vzlue, use, operaticn or development of the Prem-

269 Lses and the Improvements,

270
271 7. Leases and Rents. Subject (e the terms of this paragraph, Mort-

272 gages waives the right to enter the Mortgaged-rroparty for the purpose of col-
273 lecting the Rents, and grants Mortgagor the right tou <ollect the Rents. The
274 right of Mortgagor to collect the Rents may be revoked Ln' Mortgagee upon the
275 occurrance beyond any applicable grace and cure period of a drcault under the
276 Notes, this Mortgage, the Loan Agresment or the Credit Agreement, oy giving
277 notice of such revocation to Mortqagor. Following guch notice Mortgiqte may

278 retain and apply the Rents toward payment of the Debt in such order, priority

ae 1068

279 and proportions &8s Mortqagee, in its sole and absolute discretion, shall deem

»
[

280 proper, ocr to the operaticn, maintenance and repair of the Mortqaged Property.
281 Mortgagor shall not, without the consent of Mortgages, make, or suffer to be

14
19
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282 made, any Leases other than in conformity with the requirements of the Loan

28 Agresment and the Credit Agreement or cancel or modify any Leases other than in
284 conformity with the requirements of the Loan Aqreement and the Credit Agreement
285 or (othar than security deposits under the Leases) accept prepayments of

286 installments of the Rents for a pericd of more than one (1) month in advance or
287 further assign the whole or any part of the Rents. Mortgaqor shall (a) fulfill
288 or perform each and every provision of the Leases on the part of Mortgagor to be
289 fulfilled ci rerformed, (b) promptly send copies of all notices of default which
290 Mortgagor shall $und or receive under the Leases to Mortgagee, and (c) enforce
291 the performance or observance of the provisions thereof by the tenants there-
292 under. In addition to tha rights which Mortgages may have herein, if a default
293 shall occur and shall be contiiiuing beyond any applicable grace and cure period
294 under the Notes, this Mortgage, tha-ican Agreament or the Credit Agreament,

295 Mortgagee, at its option, may require Myrtgagor to pay monthly {n advance to

296 Mortgagee, or any receiver appointed to colisct the Rents, the fair and reason-
297 able rental value for the use and occupation of such part of the Mortgaged Prop-
298 erty as may be in possession of Mortgagor. Upen defaglt in any such payment,
299 Mortgagor will vacate and surrender possession of such parc of the Mortgaged

300 Property to Mortgagee, Or to such receiver and, in default theriof, Mortgagor

301 may be evicted by summary procesdings or otherwise. Nothing contelned in this o
de

302 paragraph shall be construed as impesing on Mortgagee any of the gbligations of EE
303 the lessor under the Leases. %?
304 g
308 8. Maintenance of the Mortqaged Property. Mortgagor shall cause the
306 Mortgaged Property to be maintained in good condition and repair and will not

14

15

16

17 -1ll-
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307 commit or suffer to be committed any waste of the Mortgaged Property. The

308 Improvements and the Equipment shall not be ramoved, demolished or materially
309 altared (except for normal replacament of the Equipment), without the consent of
310 Mortgagee. Mortqagor shall promptly comply with all existing and futuce govern-
311 mental laws, orders, ordinances, cules and regulations affecting the Mortgaged
312 Property. or any portion theceof or the use thereof, including, without limita-
313 tion, all-Faderal, state and local environmental, petroleum products and hazard-
314 ous waste lzvs, orders, ordinances, rules and regulations including those

315 relating to the pravence of asbestos (hereinafter referred to gollectively as
316 Environmental Requirerents). Mortgagor hereby represents and warrants to Mort-
317 qagee that to the best of (he Moctgagor's knowledge, there are no materials cuc-
318 rently located on the Mortqaged kroperty that violata any Environmental Require-
319 ments. Mortgagor covenants and agreds that Mortgagor will not place or permit
320 to be placed any such materials on the ¥ortgaged Proparty or use or permit the
321 use of the Mortgaged Propecty in a manner thet viclates applicable Environmental
322 Requirements, and further, that, if at any time i¢ is determined that the

323 operation or use of the Mortgaged Property violates any-anplicable Environmental
32¢ Requirements or that there are materials located on the 2rcalses or in the

325 lmprovements that, under any Environmental Requirement, tequire .racial handling
326 in collection, storage, treatment or disposal, Mortgagor shall, wieiiin thirty
327 (30) days after written notice thereof, take or cause to be taken, at its sole
J28 expense, such actions as may be necessary to comply with all Environmental

329 Requirements, provided that Lf such compliance cannot reascnably be completed
330 within such thirty (30) day pericd, Mortgagor shall commence such necessacy

14

15

16
L7
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331 action within such thicty (30) day period and thereatter shall diligently and
332 expeditiously proceed to comply with all Environmental Requirements, If Mortga-
333 gor shall fail to take such action, Mortqgagee may make advances or payments
334 towards performance or satisfaction of the same but shall be under no obligation
335 50 to do, and all sums so advanced or paid, including, without limitation, rea-
J36 sonable rounsel fees, fines, or other penalty payments and all sums advanced or
337 paid in czanection with any judicial or administrative investigation or proceed-
338 ing relatinc trereto, shall immediately, upon demand, be due from the Mortgagor
339 and shall bear intzcast at the rate per annum set forth in paragraph 21 of this
340 Mortgage from the date tha. same shall become due and payable until the date
341 paid, and all sums so advarced or paid, with interest as aforasaid, shall he
342 added to the Debt and shall be sevured by this Mortgage. Mortgagor shall exe-
343 cute and deliver, promptly after request, such instruments as Mortgages may deem
344 useful or required to permit Mortgages 'o take any such action., Mallure of
345 Mortgagor to comply with all Environmental Reauirements shall be a default under
346 this Mortqage. Mortgagee may, at its option and #¢ its expense, at intervals of
347 not less than one year, cause an environmental audit 4% the Mortgaged Property
348 or portions thereof to be conducted to confirm Mortgagor'is compliance with the
349 provisions of this paragraph, and Mortgagor shall cooperate in al. reasonable
350 ways with Mortgagee in connection with any such audit. Mortgagor essclutely and
351 unconditionally agrees to indemnify and to hold Mortgagee harmless frow and
352 against any and all loss, llabllity, cost or expense Of any hature whatsoever
353 incurred by Mortgages as a result of Mortgagor's failure to comply with all
354 existing and future Environmental Requirements effecting the Mortgaged Property,
14
15

16
L7
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355 which indemnification shall, notwithstanding any provisions of the Notes, this
357 Mortgage, the Loan Agreement, the Credit Agreement or any other document or

358 instrument executed and delivered in connection with the loans evidenced by the
359 Notes or in connection with the Revolving Credit Pacllity (as such term is

360 defined in the Credit Agreement), constitute the perscnal recourse undertakings,
361 obligations and liabilities of Mortgagor, and shall be secured by this Mortgage.
362 The oblicarions and liabilities of Mortagor under this paragraph shall terminate
363 and shall ke 2f no turther force and effect as of the date upon which Mortgagor
364 shall pay to Mortyajee, Ln cash, all principal, interest and other sums secured
365 by this Mortgage or ochariise constituting part of the Debt, If Mortgagor shall
366 fall to pay to Mortgages, in cash, all principal, interest and other sums

367 secured by this Mortgage or otne:vise constituting part of the Debt as and when
368 the same shall become due and payable and if as a result thareof Mortgagee, its
369 nominee or wholly-owned subsidiary shali obtain title to and possession of the
370 Premises and the Improvements as the reasult <t the foreclosure of this Mortgage,
371 the acceptance by Mortgagee, its nominee or wholiy-swned subsidiary of a deed or
372 assignment in lieu of foreclosure of this Mortgage ot otherwise, then the obli-
373 gations and liabilities of Mortgagor set forth in this patagraph shall remain in
374 tull force and effect and shall not be terminated, discharged =z released., The
375 personal recourse obligations created by this paragraph shall extead only to

376 Mortgagor and its assets and not to any past, present or future partner of Mort-
377 gagor, other than Realty (as hereinafter defined), or thelr respective assets.
378 Mortgagor shall promptly repair, replace of rebulld any part of the Mortqaged

379 Property which may be damaged or destroyed by any casualty (including any

14
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380 casualty for which insurance was not obtained or obtainable) or which may be

381 affected by any taking by any public or quasi-public authority through eminent
382 domain or otherwise, and shall complete and pay for, within a reasonable time,
383 any structure at any time in the process of construction or repair on the Pram-
384 ises. If such casualty shall be covered by the Policies, Mortgagor's obligation
385 to repair, replace or rebuild such portion of the Mortgaged Property shall be
386 contingeni upon Mortqagee paying Mortgagor the proceeds of the Policies, or such
387 portion thera/ as shall be sufficient to complete such repair, replacement or
188 rebuilding, whichrvnr is less., Mortgagor will not, without obtaining the prier
J89 consant of Mortgagee, iriilate, join in or consent to any private restrictive
390 covenant, zoning ordinancd, or other public or private restrictions, limiting or
391 affecting the uses which may b rde of the Mortgaged Property Of any part

392 thereot.

393
k111 9. [Estoppel Certificates. Morcgajor, within ten (10) days after

395 requast by Mortgagee and at its expense, will zurnish Mortgagee with a state-
396 ment, duly acknowledged and certified, setting fortn the amount of the Debt and
397 the offsets or defenses thereto, if any, Mortgagee, wliiiiia ten (10) days after
398 request by Mortgagor and at iLts expense, will furnish Mortgacor with a statement
399 setting forth the then cutstanding principal balance of the Note: and the inter-
400 est, if any, accrued and unpald thereon,

401
402 10. Transfer or Encumbrance of the Mortqaged Property. Except as

403 othearwise specifically provided to the contrary in the Credit Agreement, no part
404 of the Mortgaged Property nor any interest therein shall in any manner be

14
L5
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405 further encumbered, sold, transferred or conveyed, o permitted to be further
406 encumbered, sold, transferced or conveyed without the prior written consent of
407 Mortgages, which consent may be withheld in the sole and absolute discretion of
408 Mortgagee. The provisions of the foregoing sentence of this paragraph shall

409 apply to each and every such further encumbrance, sale, transfer or conveyance,
410 regardleqs of whether or not Mortgagee has consented to, or waived by its action
411 or inaction’ins rights hereunder with respect to any such previous further

412 encumbrance, said transfer or conveyance. Unless otherwise consented to the
413 contrary by Mortgagyes,  in Lts sole and absolute discretion, at all times during
¢14 the term of this Mortgage, (i) not less than a 50V ownership interest in Mortga-
415 gor and in the profits and iossas of Mortgagor shall be owned and controlled on
416 a direct and unencumbered basis %y MSA Realty Corporation, an Indiana corpora-
417 tion and a general partner of Mortgaqor (hereinatter referced to as Realty),

418 (L1) not less than a 25% ownership interest in Mortgagor and in the profits and
419 lossaes of Mortgagor shall be controlled (eithar directly or indirectly) on an
420 unencumbered basis by Melvin Simon, Herbert Simon, merioers of their immediate
421 families or trusts established for the benefit of membeis of thelr immediate

422 tamilles (hereinafter collectively referred to as the Simon Family), and shall
423 be owned (either directly oc indirectly) on an unencumbered batis ov the Simon
424 Pamily and key employees of Melvin Simon & Associates, Inc., &n Indiaina corpora-
425 tion (hereinafter ceferred to as MSA), (iil) the only general partners of Mort-
426 gagor shall be Realty and an entity controlled (either directly or indirectly)
427 by the Simon Pamily, and (iv) MSA shall be 100% beneficially owned and con-

428 trolled by the Simon Pamily. Notwithstanding anything to the gontrary

14
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429 hereinabove set forth in this paragraph, it is expressly understood and agreed
430 that interests in Mortgagor may be conveyed or transfercred subsequent to the
411 date of this Mortgage to persons or parties selected by Mortgagor without the
432 consent of Mortgages, provided that (i) Mortgagor promptly informs Mortgagee of
433 any such conveyance or transfer, and (ii) previsions of this paragraph relating
434 to the ownership of Mortgagor and the profits and losses of Mortgagor continue
435 to be complled with after any such conveyance or transfer. Notwithatanding any-
436 thing to the contrary hereinabove set forth in this paragraph, it is expressly
437 understood and agiesd that interests in Mortgagor may be encumbered by assign-
438 ments to Mortgagee by tiiv partners of Mortgagor of their respective economic
439 interests in Mortgagor,

440
4l 11, Notice. Any notilr. request, demand, statement, authorization,

442 approval or consent made hereunder s)al. be in writing and shall be hand

443 delivered or sent by Pederal Express, or ‘otnar reputable courier service, or by
444 postage pre-paid registered or certified malil, raturn receipt requested, and
445 shall be deemed given (1) when received at the follovwing addresses if hand

446 delivered or sent by FPederal Express, or other reputapie courier service, and
447 (1i) three (3) business days after being postmarked and addressed as follows if
448 sent by registered or certified mail, return receipt requesteqa:

450
450
450 '
450
450
450
450
450
450
450
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If to Mortgagor:

Matteson Joint Venture

¢/0 MSA Realty Corporation

Merchants Plaza--15 East

115 West Washington Street

Indianapolis, Indiana 46204

Attention: J. A, Rosenfeld
President

a copy to:

Melvin Simon & Associates, Inc.
Merchants Plaza--19% East

18 West Washington Street
iraitnapolis, Indiana 46204
Attertion: James Schmidt, Zsq.

I£ to Mortgazze.

Chemical Baik
Chemical Realty roup - 12th Ploor
277 Park Avenue
New York, New York @ 10172
Attention: Stephen D, P.avin

Vice Presiamnt

With a copy tos

Battle PFowler

280 Park Avenue

New York, New York 10017
Attention: Dean A, Stiffle, EBsq.

Each party may designate a change of address by notice to the otier parties,
given at least fifteen (15) days before such change of address is tu become
effective. Any notice, request, demand, statement, authorization, approval or
consent given by Mortgagee to Realty pursuant to the terms of the Notes, this
Mortgage, the Loan Agreement, the Credit Agreement or the other Loan Documents

(as defined in the Loan Agreement) shall be fully binding on Mortgagor.
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49% 12. Sale of Mortgaged Property. 1lf this Mortgage is foreclosed, the

496 Mortgaged Property, or any interest therein, may, at the discretion of Mort-

497 qagee, be sold in one or more parcels or in several interests or portions and in

498 any order or manner.

499
500 13. Changes in Laws Regarding Taxation. 1In the event of the passage

S0L after riie date of this Mortgage of any law of the State in which the Premises
502 are located urducting from the value of real property for the purpose of taxa-
503 tion any lien or eacumbrance thereon or changing in any way the laws for the
504 taxation of mortgecis or debts secured by mortgages for state or local purposes
505 or the manner of the coliection of any such taxes, and imposing a tax, either
506 directly or indirectly, on tliy Mortgage, the Notes or the Debt, Mortgagor

507 shall, if permitted by law, pay iy tax imposed as a result of any such law

508 within the statutory period or within fifteen (1%5) days after demand by Mort-
S09 gagee, whichever is less, provided, however; that if, in the opinion of the

S10 attorneys for Mortgagee, Mortgagor is not perr:icted by law to pay such taxes,
S11 Mortgagee shall have the right, at its option, to declare the Debt due and pay-
512 able on a date specified in a prior notice to Mortgagor 2f not less than thirty
813 (30) days.

s14é
38 ) 14, No Credits on Account of the Debt., Mortgagor will Mot claim or

516 demand or be entitled to any credit or credits on account of the Debt for any
517 part of the Taxes assessed against the Mortgaged Property or any part thereo!
518 and no deduction shall otherwise be made or claimed from the taxable value of

519 the Mortgaged Property, of any part theceof, by ceason of this Mortgage or the

520 Debt,

14
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522 15, Other Security for the Debt. Mortgagor shall observe and perform
52] all of the terms, covenants and provisions contained in the Notes, the Loan

524 Agresment, the Credit Agresment, and in all other mortgages and other instru-
525 ments or documents evidencing, securing or guaranteeing payment of the Debt, in
526 whole or in part, or otherwise executed and delivered in connection with the

527 Notes, this Mortgage, or the Revolving Credit PFacility,

528
529 L6, Documsntary Stamps. 1If at any time the United States Of America,

530 any state therecl.or any governmental subdivision of any such state, shall
S3L require revenue or Giher stamps to be affixed to the Notes or this Mortqage,

532 Mortgagor will pay for %“ne same, with interest and penalties therecn, if any.

533
53¢ 17, Right of Entry. Mortqagee and its agents shall have the right te

535 enter and inspect the Mortgaged Properiy at all reasonable times.

536
537 18, Books and Records. Mortgasor will keep and maintain or will

538 cause to be kept and maintained on a fiscal yr2i basis in accordance with sound
539 accounting practices consistently applied proper airl accurate books, records and
540 accounts reflecting all of the financial affairs of Mortsagor and all items of
541 income and expense in connection with the operation of the Worisaged Property or
§42 in connection with any services, equipment or furnishings provided in connection
543 with the operation of the Mortgaged Property, whether such income ot «xpense be
544 realized Dy Mortqagor or by any other person whatsoever excepting lessees

545 unrelated to and unaffiliated with Mortgagor who have leased from Mortgagor por-

546 tions of the Mortgaged Property for the purpose of oceupying the same. Mort-

L89CT068S

547 qagee shall have the right from time to time at all times during normal business
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548 hours to examine such books, records and accounts at the office of Mortgager or
S49 other person maintaining such books, records and accounts and to make coples or
530 extracts thereof as Mortgagee shall desire. Mortgagor will furnish Mortgagee
$S1 annually, within one hundred twenty (120) days next following the end of each
§52 fiscal year of Mortgagor, with a complete executed copy of an audited financial
553 statement prepared by a certified public accountant acceptable to Mortgages

554 covering <ie operation of the Mortgaged Property for such fiscal year, which

§55 financial s.atement shall show the actual pecformance of the Mortgaged Property
$56 for the immediately precding fiscal year of Mortgagoer and ghall otherwise be in
557 form acceptable to Mo:tyaszor. Within one hundred twenty (120) days after the
598 end of each fiscal year of Mcrtgagor, Mortgagor shall furnish to Mortgagee a

559 certificate signed by a duly aithorized representative of Mortgagor certifying
S60 on the date thereof either that there does or does not exist an event which con-
S€1 stitutes, or which upon notice or lapse el time or both would constitute, a

562 default under the Notes, this Mortgage, the Credit Agreement or the Loan Ag¢ree-
563 ment and if such event exists, the nature therec: and the pericd of time it has
564 existed., Mortgagor shall furnish to Mortgagee, witaii tan (10) days after

565 request, such further detailed information covering the oferaticn of the Mort-
566 qaged Property and the financial affairs of Mortgagor, any a'fi.iste of Mortga-

567 gor, or any Guarantor (as hereinafter defined), as may be requestes by Morte

568 gages. %
o
569 p=b
570 19, Performance of Other Agresments. Mortgagor shall observe and gg
571 perform each and every term to be observed or performed by Mortgagor pursuant to )
-~

572 the terms of any agreement or recorded instrument affecting or pertaining to the

573 Mortqaged Property.

14
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575 20. Defaults., The Debt shall become due at the option of Mortgagee
576 upon the occurrence of any one of the following events:
5717
578 {a) if any portion of the Debt is not paid within ten (10) days after
579 notice by Mortgagee to Mortgagor that the same is past due;
580
581 {b) 4if any material Pederal tax lien is filed against Mortgager, MSA,
5§82 Rezitv or any other general partner of Mortgagor or any Guarantor or the
583 Mortga1z) Property and the same Ls not discharged of record, bonded or oth-
584 erwise reservid for or secured to the satisfaction of Mertgagee within
$8% thirty (30) dayi ~f er the same i3 filed;
586
587 {e) Lt (except as jJpecifically provided to the contrary in the Credit
588 Agreement or paragraph 10 G this Mortgage) without the consent of Mort-
589 gagee (which consent may be withhald in the sole and absolute discretion of
$90 Mortgagee) any part of the Mortgaged Froperty or any interest therein is in
891 any manner further encumbered, sold, triisferred or conveyed;
592
593 {d) if without the consent of Mortgagee Ausy. Jmprovement or the Equip-
594 ment (except for normal replacement of the Equipment). is removed, demol-
598 ished or materially altered, or Lif the Mortgaged Prope:ty is not kept in
896 good condition and repair;
5§97 o
598 (e) Lf (except as specifically provided to the contrary in .
599 paragraph L0 of this Mortgage) without the congsent of Mortgagee (which con- 5;
600 sent may be withheld in the sole and absolute discretion of Mortgagee) %E
601 Realty shall cease to own and control on a direct and unencumbered basis at =]
Y ]
15
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y

least a SON ownership interest in Mortgagor and the profits and losses of

Mortgagor;

(£) Lf (except as specifically provided to the contrary in

paragraph 10 of this Mortgage) without the consent of Mortgagee (which con-
sent may be withheld in the sole and absolute discration of Mortgages) the
Siwor, Pamily shall cease to control (either directly or indirectly) on an
unencurmoored basis at least a 25% ownership interest in Mortgager and the
profits and losses of Mortgagor, or if (except as specifically provided to
the contrary ia paragraph 10 of this Mortgage) without the consent of Mort-
gages (which consent m=zy be withheld in the sole and absolute discretion of
Mortgagee) the Simon Family and key employees of MSA shall cease to own
(either directly or indirectiy; on an unencumbered basis at least a 25%

ownership interest in Mortgagor an<i in the profits and losses of Mortgagor;

(9) 4if without the consent of Morciagee (which consent may be with-
held in the sole and absolute discretlon of 'dor:cages) Realty and an entity
controlled (either directly or indirectly) by tha Simon Family shall cease

to be the only general partners of Mortgagor;

(h) i€ without the consent of Mortgagee (which consen. %oy be
withheld in the sole and absolute discretion of Mortgagee) MSA o. . wholly
owned subsidiary or affiliate of MSA shall no longer be active in the
development, management, operation and leasing of the Improvements and the
Premises, or Lf without the consent of Mortgages (which consent may be
withheld in the sole and absolute discretion of Mortgagee) MSA shall ceass

to be 100% beneficially owned and controlled by the Simon Pamily;

289€T068
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(L) if the Policies are not kept in full force and effect, or if the

Policies are not assigned and delivered to Mortgagee upon request;

£3) 4L without the consent of Mortgagee any Leases are made (other
than in conformity with the provisions of the Loan Agreement and the Credit
Agreement), or are cancelled or modified (other than in conformity with the
i&juicements of the Loan Agresment and the Credit Agrasment) or if without
the ¢onzant of Mortgagee any portion of the Rents (other than security
deposits unvier the Leases) is paid for a period of moce than one (1) month
in advance oi if without the consent of Mortgagee any of the Rents are fur-

ther assigned;

(k) if any represen:aiion or warranty of Mortgagor, or of any person
(hereinatter referred to as a (uacantor) quaranteeing payment of the Dabt
or any portion therecf or performanie by Mortgagor of any of the terms of
the Notes, this Mortgage, the Loan Agresmunt or the Credit Agreement, made
in the Notes, this Mortgage, the Loan Agreenent, the Credit Agreement, any
such quaranty or in any certificate, report, finarcial statement or other
instrument furnished in connection with the making of %iae Notes, this Mort-
gage, the Loan Agreement, the Credit Agreement or any such yuaranty, shall

prove false or misleading in any material respect;

{1) if Mortgagor, MSA, Realty or any other general partner of Mortga-

gor or any Guarantor shall make an assignment for the benefit of creditors;

2891068




657
658
659
660
66l
662
663
664
665
666

667
€68

669
€70
671
672
673
674
675
676
677
678
679
680

-1:28

14
1S
L6
1?7

UNOFFICIAL CQPY

(m) 1if a court of competent jurisdiction enters a decree or order for
crelief with respect to Mortgagor, MSA, Realty or any other general partner
of Mortgagor or any Guarantor under Title 1l of the United States Code as
now constituted or hereafter amended or under any other applicable Federal
Or state bankruptcy law or other similar law, or if such court enters a
deccee or order appeinting a receiver, liquidator, assignes, trustees,
sequextrator (or similar official) of Mortgagor, MSA, Realty or any other
generei zectner of Mortgagor or any Quarantor, or Of any substantial part
of their resve:tive properties, or Lf such court decrees or orders the

winding up or ligu.dation of the atfairs of Mortgagor or any Quarantor)

{n) if Mortgagor, M3A, Realty or any other gensral partner of Mortga-
gor or any Guarantor files a petition or answer or consent sesking relief
under Title 11 of the United States Code as now constituted or herealter
amended, or under any other applicaile Yederal or state bankruptcy law or
other similar law, or if Mortgagor, MSA, Reslty or any other genaral part-
ner of Mortgagor or any Guarantor consents to ris institution of proceed-
{ngs thereunder or to the filing of any such petil.cr or to the appeintment
of or taking possession by a receiver, liquidator, assicise, trustee, cus-
todian, sequestrator (or other similar official) of Mortguesr, MSA, Realty

or any other general partner of Mortqagor or any Guarantor, or ct any sub-

&
stantial part of their respective properties, or if Mortgagor, MSA, Realty %%
or any other general partner of Mortqagor or any Quarantor falils generally E:

(o]
to pay their respective debts as such debts become due, or if Mortgagor, d

MSA, Realty or any other gensral partner of Mortgagor or any Quarantor
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takes any action in furtherance of any action described in this

subparagraph;

{o) if a default shall occur and be continuing beyond any applicable
grace period under the Notes, the Loan Agreement, the Credit Agreement or
under any other mortgage or other instrument or document evidencing,
socuring or guaranteeing payment of the Debt, in whole or in part, or gth-
erwise-axecuted and delivered in connection with the Notes, this Mortgage,
the Loan-Ajieement, the Credit Agreement or otherwise in connection with

the Revolviig Cradit Pacility;

{p) 1if a default shall occur and be continuing beyond any applicable
grace period under any marcjage covering any part of the Mortgaged Propecty

whether superior or inferior in lien to this Mortgage;

{q) if the Mortgaged Property shall become subject (i) to any tax
lien, other than a lien for local reai estrts taxes and assessments not due
and payable, or (il) to any mechanic's, matecia'man's or other lien and

such lien shall remain undischarged or unbonded ¢or thirty (30) days; or

{r) Lf Mortgagor shall continue to be in default uidsr any of the
other terms, covenants or conditions of this Mortqage for tcn (10) days
after notice from Mortgagee Ln the case of any default which can be cured
By the payment of a sum of money or for thirty (30) days after notice from
Mortqagee Ln the case of any other default, provided that if such default

cannot reasonably be cuced within such thirty (30) day period and Mortqagor

2891368
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708 shall have commenced to curs such default within such thirty (30) day
709 pericd and thereafter diligently and expeditiously proceeds to cure the

710 same, such thirty (30) day period shall be sxtended for 30 long as it shall
711 require Mortgagor in the exercise of due diligence to cure such default, it
712 being agreed that no such extension shall be for a period in excess of one
713 hurdred fifty (150) days and that nothing contained in this subparagraph
714 shall Cs construed as having the effect of extending the Completion Date
718 {as decitizd in the Loan Agreement).

716

RY 21, Rigic te Cure Defaults. If a default shall occur and shall be

718 continuing beyond any applicable grace and cure period in the performance of any
719 of the covenants of Mortgagol rsrein occurs, Mortgagee may, at its discretion,
720 remedy the same and for such purpcse shall have the right to enter upon the

721 Mortgaged Property or any portion theczol without thereby becoming liable to

722 Mortgagor or any person in possession therzof holding under Mortgagor. If Morte-
723 gagee shall remedy such a default or appear iii, defend, or bring any action or
724 proceeding to protect their interest in the Mortgage’ Proparty or to foreclose
725 this Mortgage or collect the Debt, the costs and expense) tnereof (including

726 reasonable attorneys' fees to the extent permitted by law), wich interest as

727 provided in this paragraph, shall be paid by Mortgagor to Mortgagee upon demand.
728 All such costs and expenses incurred by Mortgagee in remedying such delault or
729 in appearing in, defending, or bringing any such action or proceeding shall be
730 paid by Mortgagor to Mortgagee upon demand, with interest (calculated for the
731 actual number of days elapsed on the basis of a 360-day year) at a rate per

732 annum equal to the greater on a daily basis of (L) 138, or (ii) 3% plus the

14
15
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733 Prime Rate, provided, however, that such interast rate shall {n no event exceed
734 the maximum interest rate which Mortgagor may by law pay, for the pericd atter
73% notice from Mortgagee that such costs or expenses were incurred to the date of
736 payment to Mortgagee. The term "Prime Rate" as used in this paragraph shall
737 mean such rate of interest as is publicly announced by Mortgagee at its princi-
738 pal office from time to time as its prime rate. ALl such costs and expenses
739 incurred oy Mortgagee pursuant to the terms of this Mortgage, with interest,
740 shall be securasd by this Mortgage.

741
742 22, Aporiiitment of Receiver. Mortgagee, in any action to foreclose

743 this Mortgage or upon tre actual or threatened waste to any part of the Mort-
744 gaged Property or upon the urcurrence of any default hereunder, shall be at lib-
745 erty, without notice, to apply t~z--the appointment of a receiver of the Rents,
746 and shall be entitled to the appointmant of such receiver as a matter of right,
747 without regard to the value of the Mortgeses Property as security for the Debt,
748 or the solvency or insolvency of any person thai liable for the payment of the
749 Debt,

750
781 23, Non-Waiver. The failure of Mortgagee to .neast upon strict per-

752 tormance of any term of this Mortgage shall not be desmed to e /. walver of any
753 term of this Mortgage. Mortgagor shall not be relieved of Mortgagur's obliga-
754 tion to pay the Debt at the time and in the manner provided for its payment in
799 the Notes and this Mortgage by reason of (i) failure of Mortgagee to comply with
796 any request of Mortgagor to take any action to foreclose this Mortgage or other-

797 wise enforce any of the provisions hereof or of the Notas, the Loan Agreement,

14
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the Credit Agresment or any other mortgage, instrument or document evidencing,
securing or guaranteeing payment of the Debt or any portion thereof, (ii) the
release, regardless of consideration, of the whole or any part of the Mortgaged
Propecrty or any other security for the Debt, or (iil) any agreement or stipula-
tion between Mortgagee and any subsequent owner or owners of the Mortgaged Prop-
erty or other person extending the time of payment or otherwise modifying or
supplemeriing the terms of the Notes, this Mortgage, the Loan Agreement, the
Credit Agreiment or any other mortgage, instrument or document evidencing,
securing or guararcnheing payment of the Debt or any portion thereof, without
first having obtained the consent of Mortqgagor, and in the latter event, Mortga-
gor shall continue to be ¢bligated to pay the Debt at the time and in the manner
provided in the Notes and this mortgage, as 5o extended, modified and supple-
mented, unless expressly released ard discharged by Mortgagee. Regardless of
consideration, and without the necessity for any notice to or consent by the
holder of any subordinate lien, encumbrance, .ight, title or interest in or to
the Mortgaged Property, Mortgagee may release an| pyrson at any time liable for
the payment of the Debt or any pertion thereof or any part of the security held
for the Debt and may extend the time of payment or otherwise modify the terms of
the Notes, this Mortgage, the Loan Agreement, or the Credit /greement, includ-
ing, without limitation, a modification of tha interest rate payakiz on the
principal balance of the Notes, without in any manner impalring or alfecting
this Mortgage or the lien thereof or the priority of this Mortgage as $o
extended and modified, as security for the Debt over any guch subordinate liien,

encumbrance, right, title or interest., Mortgagee may resort for the payment of
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the Debt to any other security held by Mortgagee in such order and manner as
Mortgagee, in its discretion, may elect. Mortgagee may take action to recover
the Debt, or any portion thereof, or to enforce any covenant hereof without
prejudice to the right of Mortgagee thereafter to foreclose this Mortgage.
Mortgagee shall not be limited exclusively to the rights and remedies herein
stated kut shall be entitled to every additional right and remedy now or hereaf-
ter affoidzd by law., The rights of Mortgagee under this Mortgage shall be sepa-
rate, distinci and cumulative and none shall be given effect to the exclusion of
the others. No act of Mortgagee shall be construed as an slection to proceed

under any one provisiar “wrein to the exclusion of any other provision.

24, Liability., If Mortgagor consists of more than one person, the

obligations and liabilities of eich such person hereunder shall be joint and

several.
25, Construction. The terms of %n.s Mortgage shall be construed in
accordance with the laws of the State in which Che Premises are located,

26. Security Agreement. The Mortgage consticules both a real prop-
erty mortgage and a "security agreement”, within the meanin¢ ol the Uniform Com-
mercial Code, and the Mortgaged Property includes both real and psrsonal prop-
erty and all other rights and interest, whether tangible or intangible in nature
of Mortgagor in the Mortgaged Property. Mortgagor by executing and delivering
this Mortgage has granted, as security for the Debt, a security interest in the
Equipment in favor of Mortgagee. If a default shall occur under the Notes, this

Mortgage, the Loan Agresement or the Credit Agreement and shall be continuing

.30-
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809 beyond any applicable grace and cure period, Mortgages, in addition to any other
810 rights and remedies which Lt may have, shall have and may gxercise immediately
811 and without demand, any and all rights and remedies granted £o a secured party
812 upon default under the Uniform Commercial Code, including, without limiting the
813 generality of the foregoing, the right to take possession of the Equipment or
814 any part- thereof, and to take such other measures as Mortgagee may deam neces-
815 sary for ¢ch2 care, protection and preservation of the Equipment., Upon request
816 or demand o Yectgagee, Mortgagor shall at its expense assemble the Equipment
817 and make it availap.e to Mortgagee at a convenient place acceptable to Mort-

818 gagee. Mortqagor sha.l pay to Mortqagee on demand any and all expenses, includ-
819 ing legal expenses and attornays' fees, incurred or paid by Mortgagee in pro-
820 tecting the interest in the Equiyrent granted hereby and in gnforcing the rights
821 granted hereunder with respect to tlie I’quipment. Any notice of sale, disposi-
822 tion or other intended action by Mortgague with respect to the Equipment sent to
82] Mortqgagor in accordance with the provisions ‘iereof at least five (8) days prior
824 to such action, shall constitute reasonable noti:e :0 Mortgagor. The proceeds
825 of any disposition of the Equipment, or any part thores¢. may be applied by

826 Mortgagee to the payment of the Debt in such priority and droportions as Mort-

827 gagee in its discretion shall deem proper.

828
829 27, Purther Acts, etc. Mortgagor will, at the cost of mcitjagor, and
830 without expense to Mortqagee, do, executs, acknowledge and deliver all and every %
831 such further acts, deeds, conveyances, mortgages, assignments, notices of s:
&
832 assignments, transfers and assurances as Mortqagee shall, from time to time, EE
833 require for the better assuring, mortgaging, conveying, assigning, transferring -}
14
15
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834 and confirming unto Mortgages, as the case may be, of the property and rights
835 hereby mortgaged, conveyed, assigned or transferred or intended now or hereafter
836 30 to be, or which Mortgagor may be or may hereatter become bound to mortgage,
837 convey, assign or transfer to Mortgagee, or for carrying ocut the intention or
838 facilitating the performance of the terms of this Mortgage or for £iling, regis-
839 tering et recording this Mortgage and, on demand, will execute and deliver and
840 heraby authorizes Mortgagee to execute in the name of Mortgagor to the extent it
841 may lawfully 4r-so, one or more financing statements, chattel mortgages or com-
842 parable security instruments, to evidence more effectively the lien hereof upon
843 the Mortgaged Propert/.

844
848 28. Headings, etc, 'The headings and captions of the varicus para-

846 graphs of this Mortgage are for <convenience of reference only and are not to he
847 construed as defining or limiting, in-2ay way, the scope or intent of the provi-
848 sions hereot.

849
850 29, PMling of Mortgage, etc. Mortqgagee tdrthwith upon the execution

851 and delivery of this Mortqage and thereatter, from time-tn time, will cause this
852 Mortgage, and any security instrumeht creating a lien or evidencing the lien

853 hereof upon the Mortgaged Property and each instrument of fur:he. assurance to
854 be filed, registered or recorded in such manner and in such places v may be

855 required by any present or future law in order to publish notice of and fully to
896 protect the lien hereof upon, and the Lnterest of Mortgagee in the Mortgaged

857 Property. Mortgagor will pay all filing, registration and recording fees, and

2891968

856 all expenses incident to the preparation, execution and acknowledgment of this
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859 Mortgage, any mortgage supplemental hereto, any security lnstrument with respect
860 to the Mortgaged Property, and any instrument of further assurance, and all fed-
861 eral, state, county and municipal taxes, duties, imposts, assessments and

862 charges acising out of or in connection with the execution and delivery of this
863 Mortgage, any mortgage supplemental hereto, any security instrument with respect
864 to the Mortgaged Property or any Lnstrument of further assurance., Mortgagqr

865 shall hold-harmless and indemnify Mortgages, its successors and assigns, against
866 any liability Jncurred by reason of the imposition of any tax on the making and
867 recording of thiu Mortgage.

868
869 30, Usury Lawi. This Mortgage and tha Notes are subject to the

870 express condition that at nc “ime shall Mortqagor be obligated or required to
871 pay interest on the principal baiznce due under the Notes at a rate which could
872 subject the holder of the Notes to either civil or criminal liability as a

873 result of being in excess of the maximum'i~carest rate which Mortgagor is per-
874 mitted by law to contract or agree to pay. if by the terms of this Mortgage or
875 the Notes Mortgagor is at any time required or obligrced to pay interest on the
876 principal balance due under the Notes at a rate in excuss of such maximum rate,
877 the rate of intecest under the Notes shall be deemed to be :mmediately reduced
878 to such maximum rate and the interest payable shall be computed zc auch maximum
879 rate and all prior interest payments in excess of such maximum rate srall be
850 applied and shall be deemed to have besn payments in reduction of the principal
881 balance of the Notes.
862
862
882
882

4
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883 31, Business Purpose. Mortqager rcprosgnts that the obligations evi-
864 denced by the Notes constitute a business loan which comes within the purview of
885 subparagraph (1)(c) of Section 4 of "an act in celation to the rate of interest
886 and any other changes in connection with sales on credit and the lending of

887 money," approved May 24, 1879, as amended (Ill. Rev. Stats., 1981 ed., Ch, 17,
888 Sec 6404(1)(c)).

889
890 23, Recovary of Sums Required to be Paid. Mortgagee shall have the

891 right from time-v~ time to take action to recover any sum or sums which consti-

892 tute a part of the-vebt as the same become due, without regard to whether or not
893 the balance of the Debt sha'l be due, and without prejudice to the right of

89¢ Mortgagee thersatter to bring 2. action of foreclosure, or any other action, for
895 a default or defaults by Mortgagor existing at the time such earlier action was

896 commenced.

897
898 33, Marshalling. Mortgagor hereby walvas and releases any right to

899 have the Mortgaged Property marshalled.

900
901 3¢. Authority. Mortgagor (and the undersigned ccpresentatives of

902 Mertgagor) have full power, authority and legal right to execute this Mortgage,
903 and to mortgage, give, grant, bargain, sell, alien, enfecf?, convey, confirm and
904 assign the Mortgaged Property pursuant to the terms herecf and to keep snd

905 observe all of the terms of this Mortgage on Mortgagor's part to be performed.

906
907 35, Actions and Proceedings. Mortgagee shall have the right to

908 appear in and defend any action or proceeding brought with respect to the

4
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909 Mortgaged Property and to bring any action or procesding, in the name and on
910 behalf of Mortgagor, which Mortgages, in its discretion, feels should be brought
911 to protect its interest in the Mortgaged Property,

912
913 36, Inapplicable Provisions. 1If any term, covenant or condition of

914 this Mortgage shall be held to be invalid, illegal or unenforceable in any

915 respecc, chis Mortgage shall be construed without such provision,

916
917 27 Quplicate Originals. This Mortgage may be executed in any number

918 of duplicate originals and each such duplicate original shall be deemed to con-
919 stitute but ons and tire swre instrument,

920
921 38, Cectain Defin.tiong, Unless the context clearly indicates a con-

922 trary intent or unless otherwise (pacifically provided herein, words used in

923 this Mortgage shall be used {nterchanguably in singular or plural form and the
924 word "Mortgagor" shall mean sach Mortgago:-ard any subsequent owner or owners of
925 the Mortgaged Property or any part thereof or-interast therein, the word "Mort-
926 gaqee" shall mean Mortgagee or any subsequent holde: <! the Notes, the word

927 "Notes" shall mean the Notes or any other evidence of licez¢edness secursd by
928 this Mortgage, the word "Guacantoc" shall mean each person gurcanteeing payment
929 of the Debt or any portion thereof or performance by Mortgagor of any of the

930 terms Of this Mortgage and their respective helirs, executors, adminigtrators,
931 leqal representatives, successors and assigns, the word “"person” shall include
932 an individual, corporation, partnership, trust, unincorporated association, gov-
933 ernment, governmental authority, or other entity, the words "Mortgaged Property”

93¢ shall include any portion of the Mortgaged Property or interest therein, and the

Y )
1%
16
17
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935 word "Debt" shall mean all sums secured by this Mortgage. Whenever the context
936 may require, any pronouns used herein shall include the corresponding masculine,
937 feminine or neuter forms, and the singular form of nouns and pronouns shall

938 include the plural and vice versa.

939
940 39, Waiver of Notice. Mortgagor shall not be entitled to any notices

941 of any nature whatsoever from Mortgagee except with respect to matters for which
942 this Mortgaye specifically and expressly provide for the giving of notice by

943 Mortgagee to lloiraagor, and Mortgagor hereby expressly waives the right to

944 receive any notice crom Mortgagee with respect to any matter for which this

945 Mortgage does not speciiically and expressly provide for the giving of notice by
946 Mortgagee to Mortgagor.

947
948 40, No Oral Change. 7This vortgage may only be modified or amended by

949 an agreement in writing signed by Morizeyor and Mortgagee, and may only be
950 released, discharged or satistfied Of record oy an agreement in writing signed by
951 Mortgages.

952
953 41, Credit Agreement. The loan being made !y Mortgagee to Mortgagor

954 pursuant to the Loan Agreement has been extended by Mortgagez to Mortgagor in
955 accordance with the provisions of a certain Credit Agreement dated as of Decem-
956 ber 29, 1988, entered into betweon Mortgagee and Realty (herein refotred to as

957 the Credit Agreement). The Credit Agreement and all of the terms, covenants and

&
958 conditions thereof are by this reference incorporated herein and made a part %g
959 hereof with the same force and effect as if set forth at length hereln. All E:
op
960 advances made and all indebtedness arising and accruing under the Credit GE
-
14
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961 Agraement from time to time shall be secured hereby. Mortgagor shall observe
962 and perform all of the terms, covenants and conditions of the Credit Agreement
963 on Mortgagor's part to be ocbserved or performed, and Mortgagor expressly

964 acknowledges and agrees that upon the occurrence of an Event of Default (as

965 defined in the Credit Agresment), Mortgagee shall have the absolute and yncondi-
966 tional right to declare the Debt evidenced and secured by the Notes and this

967 Mortgage iomediately due and payable., Mortgager expressly acknowledges and

968 agrees that iz¢tgager shall be fully bound by all of the terms, covenants and
969 provisions of the Credit Agreament, as the same may be medified and amended

970 after the date hareof ov Mortgagee and Realty, with the same force and effect as
971 Lf Mortgagor was a party to and a signatory of the Credit Agreement and each

972 amendment and modification theret) In the event of any conflict or ambiguity

973 betwaen the terms, covenants or cond.tions of this Mortgage and the Credit

974 Agreement, the terms, covenants and conzitions which shall snlarge the rights

975 and remedies of Mortgagee and the interest ci wortgages Ln the Mortgaged Prop-
976 erty, afford Mortgagee greater financial security in the Mortgaged Property and
977 better assure the payment of the Debt in full, shall euntrol,

978
979 42. Loan Agreement. This is a "construction loai" mattgage, the pro-

980 ceeds of which are loaned in part for the purpose of financing tlie Zonstruction
981 of certain improvements on the Premises. This Mortgage is subject to all of the
982 terms, covenants and conditions of a certain Loan Agreement dated the date

983 hereof entered into between Mortgages and Mortgagor (herein referred to as the
984 Loan Agreament), which Loan Agraement and all of the terms, covenants and condi-
985 tions thereof are by this reference incorporated herein and made a part hereof

14
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986 with the same force and effect as if set forth at length herein. The proceeds
987 of the loan being made by Mortgages to Mortgagor in accordance with the gredit
988 Agreement shall be advanced by Mortgagee to Mortgagor in accordance with the

989 provisions of the Loan Agreement. Mortgagor shall observe and perform all of
990 the terms, covenants and conditions of the Loan Agreement on Mortgagor's part o
991 be observed or performed. All advances made and all indebtedness arising and
992 accruing uider the Loan Agresment from time to time shall be secured heareby.

993
994 43, (wiiver of Statutory Rights., Mortgagor shall not and will not

995 apply for or avall .tself of any appralsement, valuation, stay, extension or

996 exemption laws, or any su-called "Moratorium Laws", now existing or hereafter

997 snacted, in order to prevent o: hinder the enforcement or foreclosure of this

998 Mortgage, but hereby waives the bcnafit of such laws to the full extent that

999 Mortgagor may do so under applicable law. Mortgagor for Ltself and all who may
1000 claim through or under it waives any and ‘sli-right to have the property and

1001 aestatas comprising the Mortgaged Property marir2iled upen any foreclosure of the
1002 lien hereof and agrees that any court having jurisdieccion to foreclose such lien
1003 may order the Mortgaged Property sold as an entirety. ‘Mectgagor heraby waives
100¢ any and all rights of redemption from sale under any order <r dacree of forecle-
1005 sure of this Mortgage.

1006
1007 4¢. Exculpation. Notwithstanding anything to the contrary contained

1008 in the Notes, this Mortgage, the Loan Aqresment, the Credit Agreement, or the
1009 other Loan Documents (as defined in the Loan Agreement), the liability and obli-

1010 gation of Mortqagor to perform and observe and make good the obligations

14
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1011 contained in the Notes, this Mortgage, the Loan Agreement, the Credit Agreement
1012 and the other Loan Documents and to pay the Debt in accordance with the provi-
1013 sions of the Notes and this Mortgage shall not be enforced by any action or pro-
1014 ceeding wherein damages or any money judgment or any deficlency judgment or any
1015 judgment establishing any personal obligation or liability shall be sought, col-
1016 lected or otherwise obtained against Mortgagor or against any past, present or
1017 tuture parcuer of Mortgaqor, other than Realty, and Mortgagee for itself and its
1018 successors 2:d aesigns irrevocably waives any and all right to sue for, seek or
1019 demand any such darajes, monsy judgment, deficiency judgment or personal judg-
1020 ment against Mortgagor o 2ny past, present or future partner of Mortqagor,

1021 other than Realty, under o by reason of or in connection with the Note, this
1022 Mortgage, the Loan Agreement, t'ie Credit Agreement or the other Loan Documents,
1023 and agrees to look solely to the seciucivy and collateral held under or in con-
1024 nection with the Note, this Mortgage, tie ioan Agreement, the Credit Agresment
1025 and the other Loan Documents for the enforceiza” of such liability and obliga-
1026 tion of Mortgagor. Nothing contained in this parigriph shall be construed (1)
1027 as preventing Mortgagee from naming Mortgagor or any par:, present or future
1028 partner of Mortgagor in any action or proceeding brought bv Mortgagee to enforce
1029 and to realize upon the security and collateral provided under or .‘n connection
1030 with the Note, this Mortgage, the Loan Agreement, the Credit Agres&ann: and the
1031 other Loan Documents sO long as no judgment, order, decree or other relief in
1032 the nature of a personal or deficlency judgment or otherwise establishing any
1033 personal obligation shall be asked for, taken, ;ntnrcd or enforced agalnst Mort-

1034 gagor or any past, present or future partner of Mortgagor, other than Realty, in

14
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1035 any such action or proceeding, or (ii) as modifying, qualifying or affecting in
1036 any manner whatsoever the lien and security interests created by this Mortgage
1037 and the other Loan Documents or the enforcement thereof by Mortgagee, or (iii)
1038 as modifying, qualifying or affecting in any manner whatsoever the personal

1039 recourse undertakings, obligations and liabilities of Mortgagoer under para-

1040 graph B.of this Mortgage, or (iv) as modifying, qualifying or affecting in any
104l manner viistscever the personal recourse undectakings, obligations and liabili-
1042 ties of Reulty, as a general partner of Mortgagor, under the Notes, this Mort-
1043 gage, the Loan Acceement or the other Loan Documents or the personal recourse
1044 undertakings, obligaticas and liabilities of Realty under the Credit Agreement
1045 or under any guaranty of payment, completlon guaranty, other guaranty or indem-
1046 nification agreement now or hareafier executed and delivered by Realty in accor-
1047 dance with the provisions of the Cridiv Agreement or otherwise in connection
1048 with the Revolving Credit Pacillty (inciuding, without limitation, any such
1049 guaranty of payment, completion guaranty, ocker guaranty or indemnification
1050 agreement executed and delivered by Realty Ln coinection with the loan made by
1051 Mortgagee to Mortgagor in accordance with the provisicrz of the Loan Agreament)
1052 or under any of the other Credit Pacility Documents (as deiined in the Credit

1083 Agreenment).

1054
1054
1054
1054
1054
1054
1054
1054
1054
1054
1054
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IN WITNESS WHEREOQF,

Mortqaqor has duly executed this Mortgage as of

1052 the day and year first above written,

1053
1083
1056
1057
L0s8
1059
1060
1061
1062
1081
1064
1065
1066
1066
1067
1068
1069
1070
1070
1071
1072
1073
1074
1079
1076
1077
1078
1079
1079
1080
1081
1081
1081
1081
1081
1081
1081
1081
1081
1081
1081
1081
1081
1081
1081
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ATTEST
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ATTEST
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i

MATTESON JOINT VENTURE, an Indlana
general partnership

By: MSA Realty Corporation, an Indiana
corporation and a general partner

By: Matteson Associates Limited Partnership,
an Indiana limited partnership and a general
partnar of Mortgagor

Bv: Mattason Simon Corporation, an Indiana
corporation and genecal partner of
Matteson Associates Limited Partnership

By!

A
Tit

fk

YicelPresident

-§l-
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1164 STATE OF INDIANA )

L1865 P88

1166 COUNTY OF MARION

1168

1168

1169 I, Dobra K. Burny , & Notary Public in and for said County, in
1170 the State aforesaid, do hereby certify that J.A. Rosenfeld, personally known to
L171 me to be the Prasidant of MSA REALTY CORPORATION, an Indiana corporation, duly
L1172 licensed to transact business in the State of Indiana and the State of Illinois,
L173 which cccporation is a general pactner of MATTESON JOINT VENTURE, an Indiana
1174 general pzrtnership, and _Bruce Gobeyn ; personally known to me to be the
1179 Assistant Secretary  of said corporation and personally known to me to he the
1176 same persons vadse names are subscribed to the foregoing instrument, appeared
1177 pefore me thiy fay in person and severally acknowledged that they signed and
1178 delivered the sald instrument as President and Agsistant Secratary of said cor-
1179 poration, pursuanc to.-authority given by the Board of Directors of said corpora-
L180 tion, as their free anu voluntary act and as the free and voluntary 'act and deed
1181 of said corporation, for %iio uses and purposes therein sat forth.

1182

1183 GIVEN under my haid and Notarial Seal this 3gch day of Decamber, 1988,
1184

1184 ;

L184 / Lo,
1186 S L S TN
1187 fotary Public
1188

1188

1189 My Commission Expires:
1190

1190

1190

1160

1190

1190

1190

1190

1190

1190

1190

1190

1190

1180

1190

1190

1190

1190

1190

1190

1190

1190

1190

1190

1190
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1193
1194
1195
1197
1197
1198
1199
1200
1201
1202
1203
1204
1205
1206
1207
1208
1209
1210
1211
1212
1213
1214
1215
1215
1215
1217
1218
1219
1219
1220
1221
1221
1221
1221
1221
1221
1221
1221
1221
1221
1221
1221
1221
1221
1221
1221
1221
1221
1221
1221
1221
1221
1221
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STATE OF INDIANA
COUNTY OF MARION

)
{88,
)

1, Debra K. Burns , & Notary Public in and for said County, in
the State aforesaid, do hereby certify that J.A. Rosenfeld, personally known to
me to be the Vice President of MATTESON SIMON CORPORATION, an Indiana corpora-
tion, duly licensed to transact business in the State of Indiana and the State
of Illinois, which corporation is a general partner of MATTESON ASSCCIATES LIM-
ITED PAPUNERSHIP, an Indiana limited partnership, which limited partnership is a
general parcner of MATTESON JOINT VENTURE, an Indiana general partnership, and

wrobv  personally known to me to be the _Secretary of
said corporatior.. and personally known to me to be the same persons whcse hames
are subscribed Lo the foregoing instrument, appeared before me this day in per-
son and severally azknowledged that they signed and delivered the said instru-
ment as Vice Presideii and S¢cretyry of said corporation, pursuant to
authority given by the @soard of Directors of sald corporation, as their free and
voluntary act and as the {ree and voluntary act and deed of said corporation,
for the uses and purposes tlieruin set forth,

GIVEN under my hand anu Notarial Seal this 3°thday of December, 1988,

) ( (g
o /“u’t Via! @‘(—‘t N

ﬁtt;r; Public

VoM

OUIMAAT Py s,
My Commission Expires: anJ‘;m'\A33efjt'mc
My Comu,.ve, Comiran oo Y
)\ eliin Juio 14, 1092
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BXUIBLE A

Parce! 1:

A tract of lend Ir the East |/2 of the Southoast [/4 of Section 22, Township 3% Nor th
Range 13 East of tive Third fr lnclpal Mr |dan, dosc (bed as fo (ows:

Commencing at the Intersection of the West right-of=way [Ine of Governors Highwey &s
dedicated and the Ner'tiiijht=of=way |ine of St, Lawrence Avenue; thenco South €9 degees
46 minutes 13 seconds West5%7,20 feet along said North Iine to & place of beginning;
thence continulng South 89 degees 46 minutes 13 seconds West 733,93 feet to the East
Iine of Keeler Avenve as degicatad; thenw North O degrees 30 minutes 37 seconds West
1041,40 feet along last sald !ine *0 *he Southr Ight=of=way |ine of U.S., route 30; thene~
due East 330,29 feet; thence South 84 Jegrees !7 minutes 22 seconds East 100,50 feet;
thence due East 285,0 feet; thence dus South 20,0 fee t; thence due East 80.0 fee t; thence
due North 20,0 feet; thence dwe East 226,0 feet al| along the Southeriy r ight=of=way |ine
ot U,S, Route 30; thence South 0 degreos *Uminutes 30 seconds Eagt 164,0 feet; thence
due East 250,0 teet; thenco South 0 degrees 0. minutes 350 seconds East 30.0 feet; thence
South 89 degrees 29 minutes 30 seconds West 2.0 fee t; thence South 0 degees 30 minutes
30 seconds East 80,0 feet; thence North B9 dogreos 29 minutes 30 seconds East 20,0 feet;
thence South 0 degrees 30 minutes 30 seconds Enst '31 30 feet to a point on curve; thence
Westerly on 8 curve corvex to the North having & radius of 50,0 feet, an arc distance of
38,77 feet and a chord bear Ing of Nerth 68 degees 17 rilrutes 41 seconds West to & point
of tangent; thence South 89 degrees 29 minutes 30 seconds Weet 177,0 feet toa point of
curve; thence Westerly on a curve convex to the South havlig & ~adius of 40650 feet, an
arc distance of 206,65 feet, and & chord bearing of Morth 75 4y ees 56 minutes 54
seconds West; thence South O degees |3 minutaes 47 seconds Eas*t 5236 foet; thence South
89 degrees 46 minutes 13 seconds West 79,00 feet; thence South 0 gsgroes 13 minutes 47
seconds East 253,00 feefs thence South 89 degees 46 minutes 13 seccrds West 45,00 fee t;
thence South 0 degrees 'J minutes 47 seconds East 79,33 feet to the Norinr Iigh t~of-way

| (ne of St. Lawrence Avenue and the place of beginning, 8l | In ok Quat , Il linols,

2 ) . (7 o
Parcel 2: PN, 31N /A

Easement appur tenant to Parcel 1 for Ingress, egress, access, parking, dralnage and
detentlon over the canmon areds 8s desc lbed ond set farth in Dedaration of tasements,
Restrictions and Operating Agreements made by and between K Mart Corporation and Matteson
Assoclates Limited Partnership dated Ag il 19, 1988 and recorded Apr || 21, 1988 as
Document Number 88167508,
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Exhibit B
(Description of the Notes)

Collectively, the followlng:

(8)

1)

{e)

(@)

Note dated as of the date hereof Ln the principal sum of $11,088,466
given by Mortgagor to Mortgagee;

Note dated as of the date hereof in the principal sum of $29,485,63)
Jiven by Bloomingdale Joint Venture to Mortgagee;

Noiz dated as of the date hereof in the principal sum of 811,809,829
giveii ay Columbus Joint Venture to Mortqagee;

Note dat¢d as of the date hereof in the principal sum of $6,862,613
given by oridecaview Joint Venture to Mortqages)

Note dated as of *iis cdate hereo! in the princlipal sum of 825,972,473
given by St, Chariss Joint Venture to Mortgagee; and

Note dated as of the as.e hereo! in the principal sum of 86,328,787
given by Topeka Joint Verture to Mortgagee.
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