UNOFFICIAL,COPY

7

gBﬁS 56

Illinois

FIRST TERM _AND OPEN END MORTGAGH

THLS FIRST TERM AND QPEN END MORTGAGE (being herelnafler
referred to as the "Mortgage") dated as of the lst day of August,
1989, made by ABC RAILL CORPORATION, a Delaware corporatlon (tLhe
"Mortgagor"), having its chief executlve office at 200 South
Michigan Avenue, Chicago, Illincis 60604, in favor of THE FIRST
NATIONAL GANK OF CHICAGO ("FNBC"), a national bankling association
having lbe chiefl executlve office in Chicago, Illinoig and TIE
FIRST NATWONAL BANE OF CHICAGD (CANADA)("FNBC Canada'), with an
office located at 4256 Portage Road, Niagara Falls, Ontario, Canada
MSX 184 (FNBC @npcd FNBC Canada, collectively, tha "Mortgagees" and
Individually, a Ydortgagea").

WITNESSIE'TDH:

WHERBAS, pursuaat Lo Lhat certaln Second Restated and
Amended Loan and Securlty Agreement (as Lurther amondad from time
to time, the "Loan Agreemant'") of oven dale herewith by and hetwaen
the Mortgagor and FNBC, I'NBC Yuas agread to extend certaln loans and
other financlal accommodations /te Mortgagor, including, withoul
limitatlon, a bridge loan avidenced by that cortain Bridge Loan
Note ("Bridge Loan Note") ol even-date herewith in Lhe principal
amount ol ''wenty One Million Dollars {¢21,000,000,00) and ravolving
loans evidenced by that cavtaln Ravoelvang hoan Nota ("Revolving
Loan Note") of even date hervewlth in thalsiluinal principal amount
of up to Twenty-Elght Milllon Rollars ($28,000,000);

WHEREAS, the Bridge Loan Note shallmature no later than
August 31, 1996 and the Revolving Loan Note shalé-wature no lator
than August 3L, 1996, cach hearing Intorveslk ab Lho cate specliiod
in the Loan Agroement;

WHEREAS, puwsuant Lo Lthat certaln Loan and security
Agreement of even date herewlth (as the same may [rom Limz e Gine
be amended, the "Canadlian Loan Agreemant") bhelweon ARG Rall-iamited
and FNBC Canada, PNRC Canaca has agreed to make revolving loang to
ABC Rall Limlted up to o maximum of $2,500,000,00(Can,) and a short
term loan to ABC Rail GLimltod up to a waximum amount of
$1,000,000,00 (U.8.,) and ABC Rall Llmlted has executed and
dellivered
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to FNBC Canada that certain Revolving Loan Note in the original
principal amount of Two Million Five Hundred Thousand Canadian
pollars ($2,500,000.00 (Can.) and that certain Bridge Loan NoLte in
the original principal amount of One Million U.S. Dollars
($1,000,000,00 (U.8.)) (collectively,the "Canadian Notes"); and

WHEREAS, the Canadian Notes shall mature no later than
August 31, 1996 and shall bear interest at the rate specified in
the Canadian Loan Agreement;

WHEREAS, pursuant to that certain Guaranty and Security
Agreemert of even date herewith {(as the same may from time to tlme
be aménded, Lthe '"Guaranty") executed by the Mortgagor, the
Mortgagoi ~has guaranteed the "Liabilities" (as deflinad in the
Canadian ‘Losn Agreement), including, without limitation, the
Canadlan Noczs; and

WHEREZS, the Mortgagees have required as a condition,
among others, to-cheir execution and delivery of the Loan Agreement
and the Canadian Loar Agreement and in crder to secure the payment
and performance of all ofMortgagor's (i) "Llabilities" (as defined
in the Loan Agreement)  including, without limitation, the Bridge
Loan Note and Revolving Losn Note, (ii) "Obligations" (as delined
in the Guaranty) and (iii) all of Mortgagor’s payment and
performance obligations hereunder (such payment and performance
obligations as referred to in c¢lauses (i), (il) and (iii) above,
collectively, the "Liabilities"); that Mortgagor execute and
delliver this Mortgage to the Mortgugees; and

WHEREAS, the Liabillities secuued hereby shall not exceed
an aggregate amount, at any one time ouistanding, of Fifty Flve
Million Dollars ($55,000,000,00), providad) that the foregoing
limitation shall apply only to the lien upow ieal property created
by this Mortgage, and Lt shall not in any marnur limit, affect or
impair any grant of a security interest in any parsonal properl
in favor of any of the Mortgagees, or under any @ther securit
agreement at any time executed by Mortgagor, &ﬁ

NOW, ''HEREFCORE, in consideration of Lhe premiseég
contained herein and to sacure payment of the Liabilitirs-and inga
consideration of One Dollar ($1.00) in hand paid, recelpt-whiareoldn
is hereby acknowledged, Mortgagor does hereby grant, ramise,
release, alien, convey, mortgage and warrant to the Mortgagees,
Lheir successors and assigns, and grant a security intervest Lo the
Mortgagees, Lhelr successors and assigns, In and to the following
described real estate (the "Land") in Cook County, Illinois:

see Bxhibit A attached hereto and by
tLhis reference made a part hereol

which Land, together with all right, title and Interest, if any,
which Mortgagor may now have ov hereafler acquire in and to all
improvements, builcdlngs and structures thereon of every nature
whatsoever, is herein called the "Premises,"
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TOGERTHER WITH all right, title and interast, if any,
including any after-acquired right, title and Interest, and
ineluding any vight of use or vecupancy, which Mortgagor mny now
have or heveafter acquire In and to (&) all eassments, vighty of
way, gores of land or any lands occupled by streets, ways, alloys,
paggages, sewer rights, water coursas, water rights and powers, and
public places adjoining sald Land, and any other Interests in
property constituting appurtenances to the Premises, or which
hareafter shall In any way belong, relate or be appurtenant
thereto, and (b) all hereditaments, gas, oil, minerals (with the
right to extract, sever and remove such gas, oll and minerals), and
ensaments,. of every nature whatsoever, located in or on the
Premises ‘and all other rights and privileges btherounto belonging
or appertaining and all extensions, addltions, improvements,
batterments, rapawals, substitutions and replacements Lo or of dny
of the rights andidnterests described in subparagraphs (a) and {b)
above (herelnafta) the "Property Rights").

POGETHER wid all right, title and interest, if any,
inclucing any after-acquired right, title and interest, and
inclucding any right of wse or occupancy, which Mortgagor may now
or hereafter acquire in ano-to all fixtures and appurtenances of
every nature whatsoever now co hereafter locvated ln, on or attached
to, and used or intended to be'used in connection with, or with the
operation of, the Premises, includling, but not limited to (a) all
apparatus, machinery and equipmen: of Mortgagor; and (b) all
axtenslons, additions, inmprovemnentsa, helblerments, rcenewals
substitutions and roplacements to or ol any of the foregoing (Lhe
itens described in the foregolng (a) and (b) being the "Figtuyves"});
as well as all personal property and equipment of every nature
whatsoever now or herealter located in_ or on the Premises,
including but not limited to (c) all scxwﬁnb, window shades,
blinds, wainscoting, storm doars and windows, {loor coverings, and
awnings of Mortgagor; (d) all apparatus, machina:y, equipment and
appliances of Mortgagor not included as Fixtures; (2) all items of
furniture, furnishings and personal property of Moctgagor; and
(£) all extensions, additions, improvements, bettermente wenewals,
substitutions and replacements to or of any of the foregoing (c¢)-
(e} {(the items described in the foregoing (¢)-(f) and any other
personal property referred to in this paragraph being the "Peisonal
Property") and in and to the proceeds of the Personal Property. It
is mutually agreed, intended and declared that the Premises and all
of the Property Rights and Fixtures owned by Mortgagor (referred
to collectively herein as the "Real Property") shall, so far as
permitted by law, be deemed to form a part and parcel of the Land
and for the purpose of this Mortgage to be real estate and covered
by this Mortgage. It is also agreed that if any of the property
herein mortgagecd is of a nature so thalt a security interast therein
can be perfected under the Uniform Commercial Code, this Instrument
shall constitute a security agreemant, fixture filing and financing
statement, and Mortgagor agrees to execute, deliver and file or
refile any financing statement, contlpuation statement, or other
instruments the Mortgagees may reasonably require from time to time
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to perfect or renew such securlty interest under the Unilorm
Commercial Code., o the extent permitted by law, (i) all of the
Fixtures are or are to become f[lxtures on the Land; and (LL) this
ingtrument, upon recordlng or reglatratlion in the roal ostate
records of the proper office, shall constitute o "fisture~{iling"
within the meaning of Sectlons 9-313 aml 9402 ol the Uniform
Commercial Code. Subject to tho terms and condltions of the Lonn
Agreement and the Guaranty, the remedies [or any vielation of the
covenants, terms and condlitions of the agrecments hereln contained
shall be as prescribed hereln or by genoral law, or, as to that
part of the security in whleh a security Interast may ho parfected
under the Unlform Commerclal Code, by the specliic statutory
consequences now or hereatter enacted and speclfled In the Unlfoem
Commercial-Cotde, all at the MorLgagees' soule election,

POGETHER WITH all the estato, right, titlo and Interost
of Mortgagor (in. and to (1) all Judgments, insurance proceeds,
awards of dameges and settlements resulting l(rom condemnatlon
proceadings or tha taking of the Real Proporty, or any part
tharvaol, under the power of eminent domaln or for any damage
(whether caused by suca taklng or otherwise) Lo the Real Property,
or any part thereof, or toiany rights appurtenant thereto, and all
proceads of any sales ow athar disposllions of the Real Proparty
or any part thereof; and {(except as otherwise provided heroin or
in the Loan Agreaement and tie Cuaranty) each of the Mortgayoes is
hereby authorized Lo collect and iecelve sald awards and proceads
and to give proper recelpls and ceqgulttances therefor, and Lo apply
the same as provided In the Loan Agyresment and the Guaranty; and
(Li) all contract rights, general intengibles, actlons and rights
in action relating te the Real Propeety including, without
Limltatlon, all rlghts to lnsurance procrods and unearnad premiumg
arlsing from or rvelating to damage to btne, Real Property; and
(L1Ll) all proceads, productls, replasenents, addltions,
substitutions, renawals and acceasions of and ¢o the Real Property.
{he rlghts and lInterestys described in this ‘naragraph shall
hereinalter be called the "Intangibles,™)

As additional sacurlty for the Liabllities securod
hereby, Mortgagor does (l) hereby pledye and assignoto the
Mortgagees from and after the date hereof (including any nerlod of
redemption}, primarily and on a parity with the Real Property. and
not secondarily, all the rents, issues and profits of Lthg Real
Property and all rents, issues, profits, rvevenues, royalties,
bonuses, rlghts and benefits due, payable or accruing (Including
all deposits of money as advance rant, for security or ag earnest
money or as down payment for the purchase of all or any part of the
Real Property) (the "Rents'") under any and all present and future
leages, contracts or other agreements relative to the ownership or
occupancy of all or any portion of the Real Property, and
(ii) except to the extent such a Lransfer or assignment is not
permitted by the terms thereol, does hereby transfer ancd assign to
the Mortgagees all such leases and agreements (includlng all
Mortgagor's rights under any contracts for the sale of any portion
of the Mortgaged Property and all revenues and royalties under any
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oll, gas and mineral leases relating to the Real Property) (the
"Leasas"). The Mortgagees haraeby grant to Mortgagor the right to
collect and use the Rents as they become due and payable under the
Leases, but not more than one (1) month in advance Lhereol, unless
a "Default” (as defined in the Loan Agreement) shall have occurred
provided that the existence of such right shall not operate Lo
subordinate this assignment to any subsequent asslgnment, in whele
or Ln part, by Mortgagor, and any such subsequent aaslgnment shall
be subject to the vights of the Mortgagees under Lhis Mortgage.
Mortgagor further agrees to execulte and deliver such assignments
of lrases or assignments of land sale conbtracts as the Mortgagees
may [row time to time request. In the event of Delault under the
Lean Agrcement (1) Mortgagor agrees, upon demand, to deliver to Lhe
Mortgageas—all of the Leases with such additional assignments
thereof &g ~the Mortgagess may request and agrees Lhat the
Mortgagees wey, assume the management of the Real Proparty and
collect the karce, applying the same upon the Liabilities in the
manner provided /in the Loan Agreement and the Guaranty, and
(2) Mortgagor heceby-authorizes and directs all tenants, purchasers
or other persons ocaoupying or otherwise acguleing any intervest In
any part of the Real vroparty to pay the Rents duw under the Leases
to the Mortgagees upon request af the Movtgagees., Mortgagor hereby
appoints each of the Mortzacees ag lis trua and lawlul attornay In
fact to manage said propertyoead collect the Rentd, with full power
to bring sult for collection of Lthe Rents and possession of the
Real Property, giving and grantingiunto sald Mortgagee and unto its
agent. or attorney full powar anu anthority to do and perform all
and every act and thing whatsoover paquisite and necessary Lo he
done Ln Lhe protection of the sacurity beraby conveyed; provided,
howeyer, that (1) this powar of atbtorpey and asslgnuent of rents
shall not be construad ag an obligatlon-upup-sald Mortgague to make
or canse Lo he made any repalyrs that may Do peadful or nocossory
and (L1) the Mortgagees agree that untll suchPelfault as aforesaid,
the Mortgagees shall permit Mortgagor Lo perlosuthe aloromentionud
panagement responsibllities. Upon Lhe Mortgagoews' - recelpt of the
. Rants, at the Mortgagees' optlon, 1t may pay: i 1l) reasonable
charges fov collectlon thereof, vosts of nocessary waepalrs and
other coats requisite and necessary during the contlnuansa ol this
powor of attornay and agsigument of ronts, (2) general apaspecial
taxes, insurance premiums, and (3) the balance of Cho' Rents
pursuant to the provislions of the Loan Agreement and the Guurvanty.
This power of attorney and assignment of rents shall bu irvevecable
until thls Mortgage shall have boon satlsfled and released of
vacord and the releasing of this Mortgage shall acl as a revovation
of this power of attorney and asslgament of wents., the Mortgoageos
ghall have and hoveby expressly reserves the right and privilogo
(but assumes no obligatlony ta demand, collieut, suo for, vecelve
and recover the Rants, or any pavt thereof, now oxisting or
heranfter macde, and apply the same in accordanco with the
provislons of the Loan Agroement and the Guaranty.

ALl of the property described abovo, and eoch jtem of
proparty thervein described, not limited to but including the Land,
the Premises, Lhe Proparty Rights, the Fixtures, the Porsonsl
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Property, the Real Property, the Intangibles, the Rents and the
Leases, is herein referred to as the "Mortgaged Property."

Nothing herein contained shall he construed as
constituting any of the Mortgagees a mortgagee~in-possession in the
absence of the taking of actual possession of the Mortgaged
Property by such Mortgagee. Nothing contained in this Mortgage
shall be construed as imposing on the Mortgagees any of the
obligations of the lessor under any lease of the Mortgaged Property
in the absence of an explicit assumption thereof by the Mortgagees,
In the exercise of the powers herein granted the Mortgayees, except
as provided in the Loan Agreement or the Guaranty, no liability
shall Lo asserted or enforced against the Mortgagees, all such
liability peing expressly waived and released by Mortgagor.

TAAIAVE AND 7O HOLD the Mortgaged Property, properties,
rights and privideges hereby conveyed or assigned, or intended so
to be, unto tne Mortgagees, its beneflciarles, successors and
assigns, forever-lOr the uses and purposes herein set forth., Mort-
gagor hereby releascs and waives all rights under and by virtue of
the Homestead Exemption laws, if any, of the State of Illinois (the
"State") and Mortgagor hereby covenants, represents and warrants
that, at the time of the enfeallng and delivery of these presents,
Mortgagor is well seised of :he Mortgaged Property in fee simple
and with lawlul authority to s=il, assign, convey and mortgage Lhe
Mortgaged Property, and that the vitle to the Mortgaged Property
ls free and clear of all encumbrances, except as described on
Exhibit B attached herelo and made-w part hereof, and that, except
for the encunbrances set forth on Exhipit B, Mortgagor will forever
defand the same against all lawful cleins.

The following provisions shall also cunstitute an
integral part of this Mortgage:

L. Payment of Taxes on the Mortgaga., ~wWithout limiting
any of the provisions of the Loan Agreement cr ~the Guaranty,
Mortgagor agrees that, if the Unlted States or auy dapartment.,
agency or bureau thereofl or if the State or any of its subdivislions
having jurisdiction shall at any tlme require documentary .stamps
to be affixed to this Mortgage or shall levy, assess, or chosge any
tax, assessment or jmpositlon upon thlg Mortgage or the credit or
indebtedness secured hereby or the interest of the Mortgageuas in
Lthe Premises or upon the Mortgajees by reason of or as holders of
any of the foregoing then, Mortgagor shall pay for such documentary
stamps in the requlred amounk and deliver them to the Mortgagees
or pay (or veimburse the Mortgagees for) such taxes, assessments
or impositlons. Mortgagor agrees to axhlbit to the Mortgagees, at
any time upon request, offlcinl recelpts showlng payment of all
takes, assessments and charges whlch Mortgagor is required or
elects Lo pay under this paragraph., Mortgagor agraes to indemnlfy
the Mortgagees agalnst llability on account of such documantary
stamps, taxes, assessments or lmpositions, whather such liability
arigses before or after paywent of the Lisbilities and regardless
of whether this Mortgage shall have bean released.
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2. Leaseg Affecting the Real Property. Mortgagor ayrees
faithfully to perform all of its ebligatlong under all present and
future leases or other agreements relatlve to the occupancy of tho
Real Property at any time assigned Lo the Mortgagees as additional
gecurity, and to refrain from any action or inaction which would
rasult In termination of any such leasaes or agreements, or in the
cdimlnution of the value thereol or of the rents or revenhues due
thereuncer. ALl Cuture lessees under any Llease of tha Real
property, or any part thereof, made after the date of recording ot
this Mortgage shall, at the Mortgagees’ option and wlthout any
further <locumentation, attorn Lo the Mortgagees as lessor If for
any reasun the Mortgagees become lessors thereunder, and, upon
demand, pey, rent to the Mortgagees, and Lhe Mortgagees shall not
be responsirle under such lease for matters arising prlor Lo the
Mortgagesas bacuming lessors thereunder,

3. Usge of the Real Property. Mortgagor agrees thabt it
shall not permit the-public to use the Real Proparty in any manner
that might tend, in'tiz Mortgagees’ reasonable judgment, to impalr
Mortgagor’s title to such property or any portion thereof, or to
make possible any claim_or claims of easement by prescription ov
of implied dedicatlion to ‘public use.

4. Indemnification. Mortgagor shall not use or permit
the use of any part of the Real Property for an illegal purpose,
including, without limitation, tie violation of any environwental
laws, statutes, codes, regulations or.practices., Without limiting
any indemnification Mortgagor has gredatad in the Loan Agreement or
the Guaranty, Mortgagor agrees to .ndemnify and hold harmless the
Mortgagees from and against any and all lusses, sujts, liabilities,
fines, damages, judgments, penalties, claims, charges, costs and
expenses (including veasonable attorneys' apd, paralegals’' fees,
court costs and disbursements) which may be imgoesed on, incurred
or pald by or asserted agalnst the Real Property by reason or on
account of or in connection with (i) the ‘construction,
reconstruction or alteration of the Real Properbty, (ii} any
negligence or misconduct of Mortgagor, any lessee of -the Real
Property, or any of their respective agents, coplractors,
subcontractors, servants, employees, licensees or inviteas, (iii)
any accident, injury, death or damage to any person or praperLy
occurring in, on or about the Real Property or any street, drive,
sidewalk, curb or passageway adjacent thereto, or (iv) any other
transaction arising out of or in any way connected with the
Mortgaged Property.

5. Insurance. Mortgagor shall, al its sole expense,
obtain for, deliver to, assign and maintain for the benefit of the
Mortgagees, until the Liabilities are paid in [ull, insurance
policies as specified in the Loan Agreement. In the event of a
casualty loss, the net insurance proceeds from such insurance
policies shall be paid and applied as specified in the Loan
Agreanent.,
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6. Gondempation Awards. Mortgagor hereby asslyns Lo
the Mortgagees, as additional securnity, all awards ol damage
voasultlng from condemnation proceedings or the taking of or Injury
to the Real Property for publlic use, ahd Mortgagor agrecy that the
procaads of all such awards shall be pald and appllod as spocillod
in the Lean Agroement.

7. Remeglen. Subject to tha provislons ol the Loan
Agrasment and the Guaranty, upon the occurronce ol Default under
the terms of the Loan Agreement, In addition to any rights and
remad fes provided tor in the lLoan Agreement and the Guaranty, and
to the extant permltted by applicable law, the following provisions
ghall apply:

‘oS Lhe Mopbtgageoes' Power of Enlforgement, [t shal) be
lawlul for wre Morvtgageas to (1) lmmecdlatoly sell the Mortgaged
Property elthepr in whole or Ln separate parcels, as prescribed by
Lthe State law, under power of sale, which power is haraby grantaed
Lo the Mortgagoes te Lhe full extent parmitted by the State law,
and theraupon, teo wike and oxecute to any purchasenr(s) thoreof
deeds of conveyance pursaant to applleable law or (L1) immedlately
foreclose this Mortgaga by judiclal action. ‘The court in which
any proceading ls pendlng for tha purpose of foreclosure of this
Mortgage may, at once or at_any time tharealter, elthor before or
after sale, without notice and without regquiring bond, and withoul
regard to the solvency onr lIngolvency of any person liable for
payment of the Liabllitles secuiwed haveby, and without rvegnud o
the then value of the Mortgaged Proporty or the occupoancy thaereol
as a homestead, appolnt a receives, (the proviglons [or Lthe
appolntment of a recelver and assignmeps of rants being an cxprosy
conditfon upon which the Loan hereby wecured is made)y for Lhe
benafit of the Mortgagees, with power to coilect the Rants, due and
to become due, during such foreclosure suilt-ood tha full statutory
period of redemptlion notwithstandling any redenpilon, 'The receiver,
out of the Rents when collected, may pay costz-Lncurred in Lhe
management and operatlion of the Real Property, prior and
subordinate Liens, Lf any, and taxes, assessments, waber and other
utilities and insurance, thon due or theveafler accriulpa, and may
make and pay for any necessarvy rvepairs to the Real Prepaely, and
may pay all or any part of the Llabllitles or other sums zecured
hereby or any deficlency decree ontered in such forsvivsure
proceedings., Upon or at any time after the [lling of a suit to
foreclose this Mortgage, the court in which suech sult is filed
shall have full power to enter an order placing the Mortgagees in
possession of the Real Property wlth the same power granted to a
recelver pursuant Lo this subparagraph and with all olther rights
and privileges of a mortgagee-in-possession under applicable law.

(b) Lhe Mortgagees' Right Lo Enter and Take Possession,
Operate and Apply Income. The Mortgagees shall, at thelr option,
have the right, acting through thelr agents or attorneys, either
with or without process of law, forclbly or otherwise, L0 enter
upon and take possession of the Real Property, expel and remove any
persons, goods, or chattels occupying or upon the same, to collect
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or recelve all the Rents, and to manage and control the same, and
to lease the same or any part thereof, from time to time, and,
after deducting all reasonable attorneys' fees and expenses, and
all reasonable expenses incurred in the protection, care,
maintenance, management and operation of the Real Propenty,
distribute and apply the remaining net income in accordance with
the terms of the Loan Agreement and the Guaranty or upon any
deficiency decree entered in any foreclosure proceedings,

8. Application of the Rents or Proceeds from Fore-
closure or Sale. In any foreclosure of this Mortgage by judiclal
action, or any sale of the Mortgaged Property by advertisement, in
addition to any of the terms and provisions of the Loan Ayreement
and the guaranty, theve shall he allowed (and included in the
decrea for.sale in the event of a foreclosure by judiclal actlon)
to be pald oot of the Rents or the proceeds of such foreclosure
proceeding and;nr sale:

(a) Ligpilities. All of the Liabllities and other sums
sacured hereby whicn then remaln unpald; and

(by Qther Advajnceg. All other items advanced or paid
by the Mortgagees pursuart to thls Mortgage; and

(¢) Costs, Fees & Qthier Bxpenges. All court costs,
reagonable attorneys’ and poralegals’ [oes and oxpaenses,
appralser's [ees, advertising cests, filing fees and transfev
taxes, notice expenses, expendituviss [or documentary and oxpert
avidence, sltonographer’'s chavges, puolication casts, and costs
{which may boe estimated as to ltems tu w2 expendad aftor entry of
the decree) of procuring all abstracts of titie, tltle dearches
and aexaminatlong, tlitle guaranteas, Litie ! insurance pollcliey,
Torrens cervtillcates and similar data with wzenect to title which
the Mortgagees Lln Lhe ressonable exerclse of .ta-judgmont may deem
necessary, All such expenses shall becowe addirtenal Liabilitias
secured heveby when paid or Incurred by Lthe CHortgayeas i
connection with any proceedings, including but not—limited Lo
probate and bankwuptey proceedings, Lo whlch the Morvgrazos shall
be a party, either as plaintifl, ¢lalmant or defendanty Ly raason
of thls Mortgage or «any indebtedness hereby secured or in
connection wlth the praparations for the commencement ol any sull
for the lforeclesure, whathar or not actually commencod, or sale by
advertisement, The proceeds of any sale (whether through o
foreclosure proceading or tho Mortgayees’s axerclse of the powor
of sale) shall be distributed and applied in accordance with Lhe
terms of the Loan Agreament and the Guaranty.

9. Gumulative Remedies: Dolay ok Omission Nob_ a Walver.
flach remedy or rlght of the Mortgagees shall not be wxclusive of
but shall be in addition to avery other ramedy or right now or
heveafter exlating at law or in egulty. No delay in tho exerclse
or omission to exencise any remedy or right accruing on the
occurrence or axigtence of any Dafault shall impalr any such remedy
or right or be construed to be a waiver of any such Dafault orv
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acquiescence therein, nor shall it affect any subsequent Default
of the same or different nature. Every such remedy or right may
be exercised concurrently or independently and when and as often
as may be deemed expedient by the Mortgagees.

10, The Mortgagees' Remedies against Multiple Parcels.
If more than one property, lot or parxcel is covered by this
Mortgage, and if this Mortgage is foreclosed upon, or judgment ls
entered upon any Liabilities secured hereby, or if Lhe Mortgagees
exercises its power of sale, execution may be made upon or the
Mortgagees may exercise its power of sale against any one or more
of the puoperties, lots or parcels and not upon the others, or upon
all of such properties or parcels, either together or separately,
and at diflerent times or at the same time, and execution sales or
sales by advertisement may likewise be conducted separately or
concurrentliy, Ln each case at the Mortgagees' election.

11, lo Merger. In the event of a foreclosure cf this
Mortgage or any other mortgage or deed of trust securing the
Liabilities, the Lilabilities then due the Mortgagees shall nol be
merged intc any decree oi foreclosure entered by the court, and
the Mortgagees may concurrantly or subsequently seek to foreclose
one or more mortgages or.Joeds of trust which also secure sald
Liabilities.

12, Notices. Except as otherwise provided herein, any
notices, demands, consents, requests, approvals, undertakings orn
other instruments required or permicted to be given in connection
with this Mortgage (and all copies 2f such notices or other
instruments as set forth below) shall be in writing, and shall be
deemed to have been validly served, given.or delivered if hand-
delivered or if sent by a nationally recognizesd overnight delivery
service, charges prepaid, or if malled ) (elffective three
{3) business days followling deposit thereof av_apy main or branch
United States Post Office or Canadian Post Of[fice) by United States
or Canadian registered or certified mail, postage qwrepaid, return
receipt requested, addressed to the party so notified as follows:

if to Mortgagor:

ABC Rall Corporation

200 South Michigan Avenue
Chicago, Illincis 60604
Attn: Mr. Glenn E, Stinson

with a copy to:
Jones, Day, Reavis & Pogue
225 West Washington Street
Chlcago, tllincis 060606
Attn: Mr., Douglas ¥, Walter

LE Lo FNBC:

UL
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The First Natlonal Bank of Chleago
One First Natlonal Plaza

Sulte 0094

Chicago, Illinois 60670

Attn:  Mr, Dennls B, Harrison

wlth a copy to:

Sldley & Austin

One First Natlonal Plaza
Chicago, Illinois 60603
Attn:  Mpr, Jamnes L. Marovitz

+f to FNBC Canada:

The First Natlonal Bank of Chicago (Canada)
4256 Portage Road
Niagara Falls, Ontarlo, Canada M5X 1E4

with a copyto:

Sidley & Ausiin

One First Nalloral Plaza
Chicago, Illingis 60603
Attn:  Mr., James w. Maraovitz

Mortgagor or the Mortgagees shally [rom time to time, have the
right to specify as the proper addressee and/or address for the
purposes of this Mortgage any other parxty or address in the United
States or Canada upon giving five (5) dave written netice thereof.

13, Extension of Payments. Morioagor agrees Lhat,
without affecting the liability of any person.ior payment of the
Liabilities secured hereby or affecting the lien‘cl this Mortgage
upon the Mortgaged Property or any part thereof (ocher than persons
or property explicitly released as a result of the exezzise by the
Mortgagees of its rights and privileges hereunder), Lhe Mertgagees
may at any time and from time to time, on request ol the dsiigagor,
without notice to any person liable for payment of any Liakbilities
secured hereby, but otherwise subject to the provisions of tho Loan
Agreement, the Canadian Loan Agreement and the Guaranly, extend the o
time, or agree to alter or amend the terms of payment ol such (ﬁ
Liabilities. Mortgagor further agrees that any part of the
security herein described may be released with or without
consideration without affecting the remainder of the Liabilitlies
or the remainder of the security.

3GL6SE

14. Governing Law. Mortgagor agrees thal this Mortgage
is to be construed, governed and enforced in accordance with the
laws of the State. Wherever possible, each provision of this
Mortgage shall be interpreted in such manner as to be elfective and
valid under applicable law, but if any provision of this Mortgage
shall be prohibited by or invalid under applicable law, such

«11~
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provision shall be inelfactlve only to the extent of such prohlbi-
tion or Llnvalicdity, without lnvalldating the romainder of such
provision or the remaining provisions of thls Mortgago,

15, Satisfaction of Mortgage, Upon full payment of all
the Llabilities, at tha time and in the manner providaed In the Loan
Agresment and the Guaranty, or upon satisfaction of the conditlons
gsot forth Ln the Loan Agreament and the Guaranty for release of tha
Mortgaged Propervty from this MKortgage, this conveyance or lion
ghall be null and void and, upon demand thevelor [ollowlny such
payment or satisfactlon of the condltions set Lorth in the Loan
Agreemernt [or release of the Mortgagad Proporty, as tho vase may
be, o gaclsfaction of mortgage or reconveyance of the Mortgaged
Property shall promptly be provided by the Mortgagees to Hortgagor,

L6 Sugeessors and_Assigng dnelusled fn Pagtles. ‘This
Mortgage shali e binding upon the Mortgagor and upon the suc-
cassors, assignu and vendees of the Mortgagor and ghall lnure to
the benefit of the Mortgagees' successors and assigng; all
references herein to bhe Mortgagor and to Lhe Mowtgagess shall be
deamad to include thalr-cespective succossors and assigns.  Hort-
gagor'd successors and asslgns shall Lnclude, without limitation,
& recalver, trustes or debror In possession ol or for the Mort-
gagor, Wherever used, the slngular numbar shall include the
plural, the plural shall include the singular, and the use of any
gender shall be applicable to #ll genders.

17, Wodver of Opprajscment,. Vojustion. Htoy,
Extenslen and Rodeppbion. Laws. Moutgagor agrecs, Lo the full
extent permitted by low, that at all limes followlng a Default,
nelther Mortgagor nor anyone ¢laiming thyouuh or under L[t shall on
will set up, clalwm or seek to take advantegoeiol any appralsoement,
valuation, stay, on extension laws now or wmraafter in force, in
order to prevent or hinder the enforcement on unreclosure ol this
Mortgage or the absolute sale of the Mortgagen Propocty or the
tinal and absolute pubttlng into possesslion thnreod, immadiatoly
after such sale, of the purchaser thereat; and dortgagor, Lor
Ltself and all who may at any time claim through ‘or wnder It
hareby walvas, to the full extent that it may lawfully- sc do, Lhe
benefit of all such laws and any and all right to have tiw assels
comprising the Mortgaged Property marshalled upon any forecivsure
of the llen hereof and agrees that the Mortgagees or any court
having jurlsdiction to foreclose such lien may sell the Mortgagoed
Property in part or as an entirety, "o the full extent permittad
by law, Mortgagor hereby walves any and all statutory or other
vlghts of redemption from sale under any order or decree of
[oreclosure of this Mortgage, on Lts own behalf and on behall of
each and every person acqulring any Interest In or title to the
Mortgaged Property subsequent to the date hereof.

18, Interpretation with Other Pocumants. Notwithstanding
anything in this Mortgage to the contrary, in the event of &
confliet or inconsistency betwaen the Mortgage and ULhe Loan
Agreement, between the Mortgage and the Canadlan Loan Agreement or

12~
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between the Mortgage and the Guaranty, the provisions of the Loan
Agreement, Lthe Canadian Loan Agreement or the Guaranty, as
applicable, shall govern.

19, FEuture Advances. This Mortgage is glven for the
purpose securing loan advances which the the Mortgagees may make
to or for Mortgagor or guaranteed by Morlgagor pursuant and subject
to the terms and provisions of the Loan Agreement and the Guavanty.
The parties hereto intend that, In addition to any other debt or
obligation secured hereby, this Mortgage shall secure unpald
balances of loan advances made after this Mortgage is delivered to
the Recerder of Deeds, Cook County, ITllinols, whether made pursuant
to an obligation of the Mortgagees or otherwise, provided that such
advances’ eve within twenty (20) years from the date hereof and in
such evenuy such advances shall be secured Lo the same extent as
if such fulure advances were made on the date hareol, although
there may be ac advance made at the time of execution hersol and
although there way he no indebtedness outstanding at the time any
advance is made. Sueh loan advances may or may not be evldenced
by notes executed poiésuant to the Loan Agreement or the Canadian
Loan Agreement,

20, Invalid Provigions to Affoct No Qthers. In the
avent that any of the covenints, agroements, terms or provislons
contained in this Mortgage 4hall be lnvalld, illegal or unan=
forcoabhle LIn any respect, the validity of the vemaining covenants,
agreements, terms ov provislons contalned heraln, In the Guaranty
or in the Loan Agreement shall dot be in any way affocted,
prejudicad or disturbad thereby. In the avent that the application
ol any of the covenants, agreements, terms or provisions of this
Mortgage is held to be invalld, illegul oz unenforceable, those
covenants, agreaments, terms and provislons shall not be In any way
alfected, prejudicad or disturbed when othareiso appliel,

21, Changes. Nelther this Mortgage nor any torm hereof
may be changed, walvod, dischavged or terminated ovaily, or by any
action or Lnaction, but only by an Instrument In writlng signod by
Lthe party agalnst whlch enforcoment of tho change O waiver,
discharge or terminatlon ls sought, To the extent permittwe by law,
any agreement hereafler made by Mortgagor and the Moctuagous
relating to this Mortgage shall be superior to the rights ©f the
holder of any intervening lien or encumbranco.

22, rine. of Essence. Time 18 of the essonce with
respact to the provislons of thls Mortgage,

&
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IN WITNESS WHEREOF, this ingtrument is executed as of
the day and year first above written by the person or persons
identified below on behalf of Mortgagor (and said person or perscns
hereby represent that they possess full power and authority to
execute this ingtrument}).

THE MORTGAGOR HEREBY DECLARES AND ACKNOWLEDGES 'THAT 'THE
MORTGAGCR HAS RECEIVED, WITHOUT CHARGE, A 'TRUE COPY OF 'HIS
MORTGAGE .

MORTGAGOR:

ABC RAIL CORPORATION

A
Tts 7€ ;

- 4
;ﬂ%éiiéj E%ZMV4/ o

ts Secretary

/ AFFIX CORPORATE SEAL
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STATE OF ILLINOIS
COUNTY OF COOK

I, the undersigned, a HNotary Public, in and for tLhe
County and State aforesaid, NhQ HEREBY LFRPIIY, thniG1L uhntih
personally known to me Lo be theCyypy Beesident of ABC Rall
Corporation, a Delaware corporation and Jamee F.tvinegl perscnally
known to me to be the _ Secretary of said corporation, and
personally known to me Lo be the same persons whose names are sub-
scribea Fo the foregoing instrument, appeaved before me this day
in persos and severally acknowledged that as such (i Pres-teent
and Secretary, they signed and delivered the 9gald
instrument ard caused the corporate seal of sald corporation to be
affixed therate, pursuant to authority given by the Board of
Directors of saiu corporaticn, as thelr free and voluntary act, and
as the free and vsluntary act and deed of salid corporation, for the
uses and purposes tnersin sat forth,

Glven under ny nand and official seal, this lst day of
August, 1989,

\;:7‘:“<ESE”VNJEE::JZlﬂﬂ_—~

exar/ Public °

My commisgsion expires:

n, « [RQ




w——i_“

. UNOFFICIAL COPY; ¢

EXHIBIT A

Lots 38, 39, 40, 41 and 42 in Block 1 in Subdivision of that pertion of Lots 1 and 3 {n
Block 240 in Chicago Heights lying South of a line drawn 33 feet North of and parallel to
the East and West center line of the South 1/2 of the Northwest 1/4 of Section 21,
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{Chlicago Helghts, IL

EXHIBIT B

Those title exceptions llsted on the Litla commltment numbor
89-00841, cdated July 20, 1989, lssued by Lawyar's Pitle Insurance
Corporakion for the property described on BExhlhit A hereof.

DEMT -0 $uT .00
THLLLL  TRAN 7234 O0/04/087 44130100
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