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51 THIS AGREEMENT is made and entered intc as of the cJ-77:§4 day of
t’;/ , 198 5)2 . by and between MISSOURI PACIFIC RAILROAD COMPANY,

a Delaware cogporatlon, and CSX TRANSPORTATION, INC., a Virginia corporation
(hereinafter collectively the Licensor} and TOWER COMMUNICATIONS SYSTEMS
CORPORRTTON, a Texas corporation, of 3307 Northland Drive, Suite 500, Austin,
Texas <3731 (hereinafter the Licensee}.

+T 7S MUTUALLY AGREED BY AND BETWEEN THE PARTIES HERETO AS FOLLOWS:

Article 1. LICENSE FEE.

Upon the-execution of this Agreement, the Licensee shall pay to the
Licensor a license fee of wix hundred dollars (3600.00).

Article 2. LICENSOR GRANTS RIGHI.

In consideration of the license fee to be paid by Licensee and in
further consideration of the coverants and agreements herein contained to be
by the Licensee kept, observed and p2rformed, the Licensor hereby grants to
the Licensee the right to construct and thereafter, during the term hereof, to
maintain and operate a fiber optic teleprine wireline crossing (hereinafter
called the Wireline) in the location showi and in conformity with the
dimensions and specifications indicated on ibe attached print marked Exhibit

A.

Article 3. CONSTRUCTION, HAINTENANﬁE AND OPERATION.

The grant of right herein made to the Licensez is subject to each
and all of the terms, provisions, conditions, limitations and covenants set
forth herein and in Exhibit B, hereto attached.

article 4. TERM.

This Agreement shall take effect as of the date first herein written
and shall continue in full force and effect until terminated as herein

provided,
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to
be ‘executed as of the date first herein written.

Witnesy/ W Z MISSOUR PA;IFIC RAILRCAD COMPANY
‘ ‘ BY\ g\(\/ Z ) u’/iéxc/—*ﬂvj
~

~8em NDirector-Contracts and Real Estate

Witness: CSX TRANSPORTATION, INC.

‘d_f{%?‘ -g/%@lé_{x_ﬂ

Witness:
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EXHIBIT B

Section i. LIMITATION AND SUBORDINATION OF RIGHTS GRANTED.

{a) The foregoing grant of right is subject and subordinate to the prior and
continuing right and obligation of the Licensor to use and maintain its entire property
including the right and power of the Licensor to construct, maintain, repair, renew, use,
operate, change, modify or relecate railroad tracks, Sl?ﬂai. communication, fiber optics, or
other wirelines, pipelines and cther faciiities upon, along or across any or ail parts of its
progerf , all or any of which may be freely done at any time or times by the licensor without
lig i!i¥y 1o the Licensee or to any other party for compensation or damages. .

{b) The foregoin ?[ant is also subject to al) outstanding superior rights
(including those in favor of licensees and tessees of the Licensor's property, and others) and
the right of the Licensor to rerew and extend the same, and is made without covenant of title

or for quiet enjoyment.
Section 2. ‘CONSTRUCTION, MAINTENANCE AND OPERAT (ON.

{a) | tae Wireline ar anpy part thereof is fo be located above the top of the rails
of any track or commurication and signal lines, including static wires, cverhead ciesrance
provided by the Wireiice shall be no less than that shown on Exhibit A. The Wireline shal) be
constructed, operated, mointained, repaired, renewed, modified and/or reconstructed by the
Licensee in strict conformity With the Specifications prescribed in the currant issue of the
National Electrical Safety Cods of the American Natlona) Standards Institute. In the event
such Specifications conf(iCt in.any respect with the requirements of qnx federal, state or
muricipal law or regu!af:on, such/rguirements shall govern on al} points of confiict, but in

atl other respects the Specifications <hall apply.

{b) Al work performed on pronerty of the Licensor in connection with the
construction, maintenance, repair, reneval, modification or reconstruction of the Wireline
shall be done under the supervision and 1o th» satisfaction of the Licenser.

{c) If the Wireline is an existing one snt conforming. in its construction to the
above provisions of this Section 2, the Licensee shail, within ninety (90) days afver the date
hereof, reconstruct it so as 1o conform therewith.

(d) The Wireline shall be constructed, msintaired and opera?ed.b¥ the Licenses in
such manner as not fo be or constitute a hazard fo aviatira., With respect to the Wireline the
Licansee, without expense o the Licensor, will comply with »() requirements of law and of
public aythority, whether federal, state or locai, including buat-not }imited to aviation

authorities,

(e) In the operation of the Wirgline, the Licensee shaji-nst transmit efectric
current at a difference of potential in excess of Yhe voltage indicate on £xhibit A, if the
voltage indicated is in excess of six hundred (600) volts, and the Wirs{inu-is, or is to be,
buried at any Jocation on the property of the Licensor outside track ballzii-sactions or
roadbed, the Licensee shall install metal{ic conduit, or non-metallic copduit encased in o
minimum of three (3} inches of concrete with a minimum of four (4) feet of §|nnnd cover the
entire leo?th of the Wireline on the propertr of the Licensor, A Wireline buried oy removal
of the soii shall have, at a depth of one (J) foot beneath the surface of the ground directiy
above the Kireline, a six (6) inch wide warning tape bearlga the warning, "Danger-Higin
Yoltage," or equivalent wording, A Wireline encased in conduit, 1dcked or bored unde; *he
property of the Licensor, must be identified by piacing warning s ?ns to be installed eod

roper |y maintained at the enpense of the Licensee, at each edge o “the Licensor's propert,
he Licensee shali not utilize the signs In Ilsu of the warning tape where portions of the

casing are instalied by direct burlal.
Section 3. NOVICE OF COMMENCEMENT OF WORK.

. tf an emergency should arise requiring inmediate attention, the Ljcensee shal)
provide as much notice as practicable to Licensor before tnnnnnclns any work, In ail other
situations, the Licensee shail notify the Licensor at least ten (10) days {or such other time
as the Licensor mar.alfow) in advance of the compencemont of anr work upon property of the
Licensor in connection with the construction, maintenance, repair, renewal, modification,
reconstruction, relocation or removal of the Wireline. All such work shall be prosecuted

diligently 10 completion,

Exhibit 8
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Section 4. LICENSEE TO BEAR ENTIRE EXPENSE.

.The Licensee shall bear the entire cost and expense incurred in connection with the
construction, mintenance, repair and renewal and any and all modification, revision,
retocafion, removal or reconstruction of the Wireline, including any and all expense which may
be incurred by the Licenser in connection therewith for supervision or inspection, or

otherwise.
Section 5. RELOCATION OR REMOVAL OF WIRELINE,

(a) The license hereinr granted is subject o the needs and requirements of the
Licensor in the operation of i%s railroad and in the improvement and use of its property, and |
the Licensee shall, at the sole expense of the Licensee, move al! or any portion of the |
Kireline to suth new location, as the Licensor may designata, whanever in the furtherance of |
i1s needs and requiremenis, the Licensor shall find such action necessary or desirable,

{b)” Al: the terms, conditlons and stipulations hersin expressed with reference to
the Wireline on r/cperty of the Licensor in the location hereinbefore described shall, so far
as the Wireline remins on the proper1¥ﬁ_appiv fo the Wireline as modified, changed or

I

relocated within tre sontemplation of this section.

Section 6. INTERFERENC:.

in the operation & maintenance of the Wireline the Licensee shai! take all
suitable precaution to preveni any interference {by induction, leakage of electricity, or
otheruise? with the operation of the signal, conmunication iines or other installations or
facilities of the Licensor or of lis tenants; and if, at an¥ time, the operation or
maintenance of the Wireline results in cnv electrostatic effects which the Licensor deems
updesirable or harmful, or causes interference with the operation of the signal, comunication
lines or other instaliations or faci{iiies, as now existing or which may hereafter be provided

at the sois expense of the Licensee,

minate such interterence,

by the Licensor and/or its tepants, the Licuncee shail
immediately take such action as mdy be neceisa v te el

Section 7. PROTECTION OF FIBER OPTIC CABLE SYSIEMS.

{(a) Fiber optic cable systems may be buriaron. the Licenser's property. Protection
of the fiber optic cable systems is of extreme imporfar.e since any break could disrupt
service 1o users resulting in business interruption and irss of revenue and profits, Licensee
shal! teisphone the Licensor at 1-800-336-3193 (a 24-hour tawrder) 1o determine if fiber optic
cable is buried anywhere on the Licensor's premises to be uses by the Licenses, if it Is,
Licenses wil) telephone the telecomunications company{ies) inin ved, arrang: for 3 cable
locator, and moke arrangements for relocition or other protsction <7 +he fiber optic cable
prior 10 beginning any work on the Licensor's premises,

. (b) In addition to the Habl!itT tarms @)sewhare in this Agrewmsnt, the Litensee
shall indemnify and hold the Licensor harmless against and from all cost, 1'ability, and
expense whatsoever (including, without limitation, attorney's fees and cour’ custs and
expenses) arising out of or in any way coniributed to by any act or omission o- the licensee,
its contractor, agents and/or empicyees, that couses or in any way or degree usatributes 1o
(1) any damage to or destruction of any telscommunications system by the Licenses ami/or its
contractor, agents and/or emplioyees, on Licensor's property, (2) any injurr to or dert* of any
person enployed by or on behaif of any telecommunications company, and/or its contracto:,
agents and/or emp o¥ees, on-Licensor's property, and/or (3) any claim or cause of action for
alleged loss of profits or revenue by, or foss of service by & customer or user of, such

telecommunication company{ies).
Section 8, CLAIMS AXD LIENS FOR LABOR AND MATERIAL.

{a) The Licensee shall fully ?ay for al) materials joined or affixed to and labor
per formed upon property of the Licensor in connection with the construction, meintenance,
repair, renewa!, modification or reconstruction of the Wire!ine, and shall not permit or
suffer an; mechanic's or materiaiman’s tien of any kind or nature to be enforced against the
g;opeﬁy or any work done or materials furnished therecn at the instance or request or on
half of the Licensee, The Licensee shall indemnify and hold harmless the Licensor against
and from any and all {iens, claims, demands, cos¥s and expenses of whatsoever nature in any
way connected with or qrowing out of such work done, labor performed, or materials furnished.

. (b) The Licensee shal! promptly pa¥ or discharge all taxes, charges and assessmenis
Ievied upon, In respact to, or on account of the Wiraline, to prevent the ssm from becoming a
charge or tHen upen properh of the Licensor, and so that the taxes, charges and assessments
fevied upan cr in respect to such property shall not be increased because of the Jocation,
construction or maintenance of the Wireline or any improvement, appliance or fixture connected
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therewith piaced upon such property, or on account of the Licensee's interest therein. Where
sych tax, charge or assessment may not be separately made or assessed to the Licenses but
shall be included in the assessment of the property of the Licensor, then fhe Licensee shaii
[)av to the Licensor an equitable proportion of such taxes determined by the value of the
icansee’s property upon property of the Licensor as compared with the entire value of such

proparty.
Section . RESTORATION OF LICENSOR'S PROPERTY.

. In_the event the Licensor authorizes the Licensee to take down any fence of the
Licensor or jn any manner move or disturb any of the othor property of the Licensor in
connection with the construction, maintenance, repair, renewal, modification, reconstruction,
relocation rr vemoval of the Wiretine, then in that event the {iconsee shall, as soon as
possible and or. Licensee's sole sxpense, restore such fence and other proger*!v to the same
condition as *ie came were in before such fence was faken down or such other property was
moved or disturbed, and the Licensee shall indemnify and hold harmiess the Licenser, [ts
officers, agents 710 employees, against and from any and all |iability, joss, damages,
penalties, claims, ue.ands, costs and expenses of whatsoever nature, including court cests and
attorneys’ fees, which iy result from injury to or death of persons whomsoever, or damage to
or loss or destruction of ‘property whatsoever, when such injury, death, damage, loss or
destruction grows out of or 2rises from the taking down of any fence or the moving or

disturbance of any other property of the Licensor,

Section 10. INDEMNITY,

. As used In this Section, 'licensor” includes other railroad companias using the
Licensor’s property at or near the locétirn of the Licensee's installation and their officers,
agents, and employees; “Loss™ includes fors, d>mage, claims, demands; actions, causes of
action, penalties, costs, and expenses of wazisnever nature, inclyding court costs and
attorneys' fees, which may result from: (a} injurv to or death of persons whomsoever
{inctuding the Licensor's officers, agents, and 'ﬂElWBﬁS, the Licensee's officers, agents,
and employees, as weli as any other personf; and fh} _damage to or loss or destruction of
proparty whatsoever (including Licensee's property, dxage to the roadbed, tracks, equipment,
or other property of the Licensor, or property in its Lard or custody),

As a major inducement and in consideration of thy !cense and permission herejin
granted, the Licensee agrees fo indemnify and hold harmless the Licensor from any Loss which

Vs due to or arises from

¢, The prosecution of any work contemplated by this Ajreeient including the
instal lation, construction, maintenance, repair, renews!, modification,
reconstruction, relocation, or removal of the Wireline or-ady part thereof; or

2. The presence, operation, or use of the Wireline or gtectric/ current conducied
thereon or ascaping tharefrom,

except to the extent that the loss is ‘caused by the sole and direct negliﬁencé or_ths Licensor,

Section t], REMOVAL OF WIRELINE UPON TERMINAT ION' OF AGREEMENT.

Prior to the termination of this Agreement howsoever, the Licansee shall, at
Licensee's sole expense, remove the Wirs)ine from the property of the Licensor and restore
such property to as good a condition as it was in before the Wirefine was origina!ly
constructed, all under the supervision and to the satisfaction of the Licensor. |f the
Licensee falls to do the foregoing, the Licensor may perform the work of remova) and
restoration 8t the expense of the Licensee.. The Licensor shall not be |iable to the Licensee
for any dama?e sustained by the i icensee as a rasult of the removai of the Wireline b‘ the
Licensor as In this section provided, nor shall such action ‘pre,!udico or Impair any right of
action for damages or otherwise that the Licensor msy, at the tims of such ramoval, have

against the Licensee,

Section 12. WAIVER OF BREACH.

. The waiver by the Licensor of the breach of any condition, covenant or agreement
herein contained fo be kept, observed and performed by the Licensee'sha)} in no way impair the
right of the Licensor to avail itself of any subsequent breach thereof,

Exhibit B
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Section §3. [ERMINATION.

’ {a) If the Licensee does not use the right herein granted or the Wireline for one
(1) year, or if the Licensee continues in dafault in the performance of any covenant or
agreement herein contained for a period of thirty (30} days after written notice from the
Licensor to the Licensee specifying such default, ihe Licensor may, at its option, forthwith
imrediately terminate this Agreement by written notice. '

(b) In addition to The provisions of subﬁera$raph (a) above, this Agree«gnt may be
terminated by wrillen notice given by eiiher party erete to the other on any date in such
notice stated, not less, howsver, than thirty (30) days subsequent to the date upon which such

notice shatt be piven,

(c) Motice of default and notice of termination may be served pefsonarl¥hypon the

Licensee or by mailiny to the last known address of the Licensee, lermination of this
seun shall not affect any of the rights or obligations of the parties

Agreement for any 1eos ec | ) [ )
hereto which may havs ascrued, or liability, accrued or otherwise, which may have arisen prior
thereio,

Section 14, AGREEMENT NOT TV UE ASSIGNED.

fhe Licensee shall not 4ssign this Agreemeni, in whote or in part, or any righis
herein granted, wilhout the written ronsent of the Licensor, and i1 is agreed that an¥
transfer or assignment or attempted transfer or assignment of this Agreement or any of the

rights herein granted, wheiher voluntaiy, Ly operation of law, or otherwise, without such

consent in writing; shall be absolutely veiu and, at the option of the Licensor, shall

terminate this Agreement,

Section 15. SUCCESSORS AND ASSIGNS.

~ Subject o the provisions of Section i4 herecf, this Agreement shall be binding upon
and inure o the benefii of the parties heredo, their fewrs, executors, administrators,
successors and assigns. ‘

6559EV06.
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