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THIS AGREEMENT, made and executed this 3lst day of August,
1990, betwaen THE FIRST NATIONAL BANK OF CHICAGO, not personally
but as Trustee of THE LIVING ENVIRONMENTS FOR AN AGING AMERICA
FUND, under Daclar ion of Trust effective August 1, 1986, as
amended ("Mortgagor®), and KEMPER INVESTORS LIFE INSURANCE COMPANY,

an Illinois insurance corporation ('Moxtgagea" pEil-0l RECURVING $36.00
TRELLL TRAN S¥85 09/13/50 1 ”'S?oﬂﬂ
v WA )44 VS
o ) COOK COURTY RECORDER

WHEREAS, Mortgagor holds a leasehold estate in certain real
astate sltuated «in tha Clty of Chicago, Cook County, Illinois, as
more fully descriked in Exhiblt A attached heraeto and made a part
hereof (the "Premisas") upon which Mortgager has constructed a 37-
story retivement housing complex; and

WHEREAS, Mortgagor sxacuted and dellivered & certain Mortgage
Nete in the amount of $39,740,000.00 in favor of Chemical Bank, a
New York banking corporatlior ("Construction Lender") dataed March
10, 1989 (the '"Note") to avidance a construction loan made by
Construction Lender to Mortgagor pursuant to a Building Loan
Agreement datad as of March ()0, 1989 ({the "Bullding Loan
Agreamant”); and

WHEREAS, the Note is sgecured By a cortain Bullding Lean
Leaseheold Mortgage dated March 10, ~198%, and recorded in the
records of the Recordar of Cook County, Illinris as document number
89,114,491 (the "Mortgage"): a certain Asszignment of Leases and
Rents dated March 10, 1989 and recorded in the records of the
Recordar of Cook County, Illinois, as document number 89,114,492
(the "Assignment®), a certain Security Agreemen% dated March 10,
1989 (the "Security Agreemant"), and certain cotnsr security
documents; and

This instrument prepared by and
when—recovrded--return—~to: Pormanent Index Numbers:

Laurance P. Nathan 14-28-203-0156
Keck, Mahin & Cate 14-28~203-016
233 S, Wacker Drive 14-28-203-017
8300 Sears Tower

Chicago, Illinols 60606 Property Address:

2960 North Lake Shore Drive

cago llinois
Plepse reburn to: Sandra Rybak Chicago, Illin

Ticor Title Insurance Co.
203 N, LaSalle St., Sulte 1HQOC
Chicago, IL 60601

Ret /7962 /Y
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WHEREAS, Mortgagee issued a certain loan commitment dated July
29, 1988, to Mortgagor (the "Permanent Commitment") whereby
Mortgagee agreed, pursuant to the terms of the Permanent
Commitment, to enter into a first mortgage loan upon the Premises
upon completion of constructicn of the 37-story retirement housing
complex; and

WHEREAS, the Note, Mortgage and Building Loan Agreement and
certain other documents evidencing and securing the construction
loan listed on Exhibit B attached hereto and made a part hereof
(the "Assigned Loan Documents") have been assigned by the
Constructien Lender to the Mortgagee pursuant to a certain Buy-
Sell sdreement dated March 10, 1989 by and among Construction
Lender, ‘tortgagor and Mortgagee; and

WHERZAS . Mortgagor and Mortgagee have executed an Amended and
Restated Loorn Agreement of even date herewith; and

WHEREAS, Muitgagor and Mortgagee wish to modify the Note, the
Mortgage, the Assigrment, the Security Agresment and certain of the
other Assigned Loan-Documents in the manner set forth hereinaftar,

NOW, THEREFORE, 1lu  consideration of the mutual covenants
contained herein, and otner good and valuable consideration, the
receipt and sufficiency of wiich are hereby acknowledged, Mortgagor
and Mortgagee hereby agree as tcllows:

PARL A
AMENDMENTS TO NOTL AND MORTGAGE

The Note is hereby amended ag fao)lows:

1. The stated original principal amount on page 1 of the
Note shall be $38,310,000, rather than $38,75%,6 000,

2. Paragraph 22 1(1ii) on page 18 of tha Note is hereby
amended in its entirety to read as follows: "The “Lean! shall mean
the loan in the aggregate principal sum of $28,310 0000

The Mortgage is hereby amended as follows:

1, The words "Building Lean" are hereby deleted rrom the
title of the document, which shall be denominated "Leasehold
Mortgage,

¢, In the second and third lines of the recital on page 1
of the mortgage, the figure "Thirty Eight Million Three Hundred Ten
Thousand ($38,310,000} Dallars” shall be substituted in lieu of
"Thirty Eight Million Seven Hundred Fifty Thousand ($38,7850,000)
Dollars."

3. The term "Mortgagee" ia hereby rodefined to mean Kemper
Investors Life Insurance Company, an Illinois insurance
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corporation, having an office at Kemper Financial Services, 120
South LaSalle Street, Chicago, Illinois 60603, The term "“Loan
Agreement" is hereby redefined to mean the aforesaid Amended and
Restated Loan Agreement. The term "Loan Documents" is hereby
redefined to mean the Assigned Loan Documents, the Amended and
Restated Loan Agreement, this Modification Agreement, the
Inducement Affidavit from Mortgagor to Mortgagee dated of even date
herewith, and any other documents or instruments evidencing or
securing the Loan. The term "Loan" is hereby redefined to mean the
first mortgage lean upon the Premises from Mortgagee to Mortgagor
secured by, among other things, the Mortgage. The term "Mortgage!
is hereby redefined to mean the Building Loan Leasehcld Mortgage,
as modified by this Modification Agreement.

4/ -~ The elghth line of Paragraph 2, entitled "Warranty of
Title," ‘is-hercby amended to read "the execution and delivery of
the Modifiszetion Agreement (hereinafter".

5, The /initial two sentences of Paragraph 3, entitled
"Insurance," cuid sentences beginning "Mortgagor (i) will Xkeep
., . " and ending op-line 19 of page 4 with the phrase '"company
shall be paid.! are¢ hereby deleted and the following inserted in
lieu thereof:

"Mortgagor (i) will keep the Improvements, the Equipment
and the Collateral (defined in the Security Agreement) insured
against loss or damage by 'fire, standard extended coverage
perils and other such hazards, as Mortgagee shall from time
to time reqguire in amounts’ approved by Mortgagee, which
amounts shall in no event he”Yess than the full replacement
cost of the Improvements, the Equipment, and the Collateral,
and (ii) will maintain general liawility and casualty coverage
in an amount approved by Mortgagee, which amount shall in no
event be less than $10,000,000.00, 23ii) will maintain at
least 12 months rent loss or business intzrruption insurance,
and (iv) will maintain such other forms ol irmsurance coverage
with respect to the Mortgaged Property, iricluding, without
limiting the generality of the foregeing, flusd insurance
(where applicable}, as Mortgagee shall from time to time
require in amounts approved by Mortgagee. All ‘pulicies (or
a single blanket policy, as the case may be) ol lnsurance
(hereinafter referred to as the "Policies") shall be in a form
approved by Mortgagee, shall be issued by an insurer approved
by Mortgagee, and shall contain the standard mortgagee non-
contribution clause endorsement or an equivalent endorsement
satisfactory to Mortgagee naming Mortgagee as the person to
which all payments and proceeds made by such insurance company
shall be paid."

6, Paragraph 3, entitled "Insurance," shall be further
nodified by the deletion of the 1ith line from the bottom of page
4 and the insertion in lieu thereof of the following:
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"ingurance and keeping it in effect shall bear interaest from
the date of such advance at the Rate after Default defined in
the Note, and shall be pald by Mortgagor"

7.  Subparagraph (a) of Paragraph 4, entitled "Adjustment of
Losses with Insurer and application of Proceeds with Insurance,"
ls deleted in its entirety and the folleowing is inserted in lieu
thereof:

"If the Mortgaged Property shall be damaged or destroyed,
in whole or in part, by fire or other casualty, Mortgagor will
give prompt notice thereof to Mortgagee. 1In cnse of fire or
other casualty, Mortgagee (or after entry of decree of
foreclosure, purchaser at the sale, or the decree creditor,
arthe case may be) and Mortgagor jointly will adjust, collect
and _compremise all claims in excess of Five Hundred Thousand
andN5/100 Dollars ($500,000,00) under insurance policiles
coveriny.the loss, provided that to the extent any such claim
excoeds’ 815,000,000,.00 the Ground Lessor shall be joined for
such purpcee as preovided in the Ground Lease. In case of fire
or casualty whare the cost of rebullding or restoration of the
Improvements cn the Premises ("Restoration") is estimated by
Mortgagee to be $500,000,00 or less, Mortgagor shall have the
right to adjust arnd settle the claim itself. All insurance
proceeds, regardless of whether a claim is adjusted by
Mortgagor, Mortgagee, -Ground Lessor, or any combination
therecf, shall be paid directly and solely to Mortgagee to be
applied in accordance with this Mortgage. Such insurance
proceeds shall be held by Mortgagee and used to reimburse
Mortgagor for the cost of Resturation; provided, however, that
{1) no Default, or event or circuistance which with the giving
of notice, the passage of time, =v both, would constitute a
Default hereunder, has occurred (an "Unmatured Default"), (ii)
Mortgagee determines that the insurance proceeds when combined
with Mortgagor's own funds deposited. with Mortgagee, are
sufficient, in Mortgagee's judgment, to rrstore the Fremises,
(iii) neither Ground Lessor nor Mortgagor have terminated or
have the right to terminate the Ground Lease. (unless such
right has been waived), (iv) Restoration (s required or
permitted under the terms of the Ground Leass,. and (v)
Mortgagee determines that Restoration can be compizted prior
to the sooner to occur of the maturity date of the dnte and
the date which is twelve (12} months after such casualty (or
if the pericd by which such Restoration can be completed is
more than twelve (12) months, Mortgagor shall have delivered
to Mortgagee such assurances as Mortgagee may reascnably
require with respect to payment of the Note until the
Improvements are projected to be leased at the same occupancy
level as immediately prior to such casualty). Notwithstanding
the foregoing, if an Unmatured Default is cured within
applicable notice and cure periods, such proceeds shall be
applied to the Restoration, but such proceeds shall not be
applied to Restoration unless and until the Unmatured Default
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shall have been cured within such applicable notice and grace
perieds, In the avent Mortgagee makes proceeds of insurance
avallable for Restoration, the Improvements shall be so
restored so as to be of at least equal value and substantially
the same character asg immediately prior to such damage or
destruction, in a good and workmanlike manner in conformity
with all governmental statutes, ordinances and regulations.
If the insurance proceeds are made available for Restoration,
such proceeds shall be disbursed by Mortgagee or a disbursing
party (the "Disbursing Party") chosen by Mortgagee in
accordance with procedures satisfactory to the Mortgagea
including delivery of plans and specifications for approval
by the Mortgagee, satisfactory avidance of the cost of
cowpletion thareof, and architects' certificates, waivers of
Lian, contractors' and subcontractors' sworn statements, title
contuiuations and othor evidence of cost and payments so that
the ‘Cizkursing Party can verlfy that the amounts disbursed
from timz o time are represented by completed and in-place
work and chat such work is free and clear of mechunics' lien
clalms exceph for liens which are bhelng contested by the
Mortgagor in =zocordance with the terms of this Mortgage, No
payment made prirc to the final completion of the work shall
axcaad 90% of tha ualuo of the work performed from time to
time, and at all _times the undishursed balance of such
proceeds remalning in-ciie hands of the Disbursing Party shall
be at least sufficlenc to pay for the cost of completion of
the work frae and clear cf liens. If such insurance proceeds
are insufflclont to pay feor) the cost of completion of such
work, tha Mortgagor shall preomrtly pay any additional amounts
required tharefor. Any surplus which may remain out of such
insurance proceeds, after paymenc of the cost of Restoration,
and the roasonable charges of tha Dishursing Party, shall, at
the option of tha Mortgagee, ha applliad on account of the
indebtednass evidenced by the Note, witraut propayment premium
or penalty, or pald to any party entitlscd thereto as the same
appear on the racords of tha Mortgagee, 7ny interast earned
on the proceeds of insurance held by the Dlsbursing Party
shall be deemed, used and applied as insurance proceeds.t

8. Subparagraph (b) of Paragraph 5, entitled 'Payment of
Taxese," is hereby amended by tha insertion of the following after
subparagraph "{i)" on line ) of sald subparagraph (b):

"any whole or partial payment of such Taxes required by
law as a condition precedent to the contest of such Taxes
shall have bean paid and"

9, Paragraph 6, entitled "Escrow Fund" is modifled by
deleting the last line thereof and inserting the following in lieu
thereof:

"non-payment and (d) after the initial date on which the
Premises are elghty-five percent leased, the Net Operating
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Income, as defined in the Loan Agreement, derived from the
Premises, on an annualized basis, exceeds 110% of the
aggregate amount of the annual debt service due under the
Loan."

10, Paragraph 7, entitled "Condemnation," is deleted in its
entirety and the following is substituted in lieu thereof:

"Mortgagor hereby assigns, transfers and sets over unto
Mortgagee the entire proceeds ("Condemnation Proceeds") of any
award or any claim for damages for any of the Mortgaged
Property (or any interest therein) taken or damaged by the
rower of eminent domain or by condemnation ("Taking%).
Hortgagee shall be entitled (but shall not be obligated) to
parcicipate in the collection of such Condemnation Proceeds.
Intre event the Taking results in the loss of more than 10%
of ¢he qgross sqguare footage of the Improvements, the entire
Debt =chull immediately become due and payable and all
Condemnatlon Proceeds shall be applied in payment of the Debt.
In the event a Taking does not result in the loss of more than
10% of the grous square foctage of the Improvements, Mortgagee
may retain the Cuindemnation Proceeds in payment or reduction
of the Debt in _such order as Mortgagee shall determine,
whethar due or no. unless Mortgagee is obligated hereunder
to make such proceeds available to reimburse Mortgagor for the
cost of Restoration. ' Mortgagee shall hold the Condemnation
Proceeds and permit the same to be used to reimburse Mortgagor
for the cost of Restoration upeon satisfaction of all
conditions applicable to the vsage of insurance proceeds for
2 Restoration pursuant te pacsaraph 4 of this Mortgage, 1If
Condemnation Proceads are to be nused to reimburse Mortgagor
for Restoration, the Condemnatlcii Proceeds shall be paid out
in the same manner as is provided i Seztion 4 hereof for the
payment of insurance proceeds toward %ré cost of Restoration,
Any surplus which may remain out of a cendemnation award after
payment of such cost of Raestoration shall ba divided between
Ground Lessor and Ground Lessee according to Article 11 of the
Ground Lease and Mortgagee shall he entitled <o recelve and
apply to payment or reduction of the Debt, in =iy such order
as Mortgagea shall determine, whether due or not, 2ay surplus
otherwise payable to Mortgagor in accordance with Article 11
of the Ground Lease."

Further, any reference to "Net Condomnation Proceeds" in the
Loan Documants shall be deemed to rafar to "Condemnation Proceaeds",

11. Paragraph 10, entitled "Transfer or Encumbrance of the
Mortgaged Property," les deleted in its entireaty and the followling
is substituted In lieu thereof:

'"No meortgage, lien or other encumbrance, senior or junicr

to, the lien of the Mortgage, shall voluntarily or
inveluntarily be created against the Mortgaged Property (with

6
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the exception of general real estate taxes and special
assessments not delingquent and liens contested in accordance
with the terms of paragraph 8(bk) hereof) without the prior
written consent of Mortgagee, Mortgagor shall not sell,
lease, transfer or otherwise dispose of the Mortgaged Property
or any part thereof, or any interest therein except for the
Service Corporation Sublease (as defined in the Loan
Agreement) and Leases (as defined in the Loan Agreement) in
the ordinary course of business and utilizing a form approved
by Mortgagee, without the prior written consent of Mortgagee,
Except as provided in the preceding sentence, the provisions
of this paragraph shall apply to each and every mortgage,
liesn, other encumbrance, sale, lease, transfer or other
Gicposition of the Premises, regardless of whether or not
Mozitzagee has consented to or waived by its action or inaction
its rights hereunder with respect to any previous wortgage,
lien, “other encumbrance, sale, lease, transfer, or other
disposivion, Notwithstanding the foregoing, Mortgagee may
enter into the Service Corporation Sublease and sell and
assign certain personal property used in the operation therecf
to the Service Laorporation (as defined in the Loan Agreement),
and Mortgagee's consent thereto shall not be required, subject
to the conditi»n that the Service Corporation shall
subordinate the Serv.ce Corporation Sublease to the Mortgage
and grant to Mortgagee u first priority security interest in
such personal property, Mortgagee's consent also shall not
be required for the granting by the Service Corporaticn of a
junior security interest irn any personal property to secure
a loan from Mortgager, the proceeds of which will be used hy
Service Corporation to purchasz such personal property from
Mortgagor or such other party us may own such persconal
property (provided that such othex party shall not receive any
security interest in such personal property) for use in
connection with the Premises and for wocgking capital purposes.
The Service Corporation may grant a junler security interest
in such personal property to Mortgagor to s:zcure the borrowing
of the Service Corporation, provided that, inany event, such
persenal property shall be subject to a fiwvst security
interest of Mortgagee therein,"

l12. Paragraph 11, entitled '"Notice," is amended by the
deletion of the addresses of Mortgagor and Mortgagee (and the
substitution of the following in lieu thereof:

"If to Mortgagor:

The First National Bank of Chicago

as Trustee of the Living Environments
for an Aging America Fund

One First National Plaza

Chicago, Illinois 60670

Attention: Law Department
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With coples to:

.
’

JMB Institutional Realty Corporation
900 N. Michlgan Avenue

Chicage, Illinols 60611

Attention: Jacqueline Atkins

and

Sonnenschein, Nath & Rosenthal

231 §, Wacker Drive

8000 Sears Tower

Chicago, Illinols 60606

Attention: Dustin E. Neumark, Esq.

L7 to Mortgagee:

Lemper Investors Life Insurance Company
/o Kemper Financial Services, Ing,

120 South LaSalle Street

Chicrgo, Illinois 60603

Attn: ‘Real Estate Investment Group

a copy ted

Keck, Mahin & Cate

2313 South Wackar Drive

8300 Sears Tower

Chicage, Illinols (F0606

Attn: Laurance P, Natban or Jeffrey A, Usow'

13, Subparagraph (b) of Paragraph 17, entitled "Books and

Recerds is deleted in its entirety and the following is substituted
in lieu thereof:

"Mortgagor shall furnish Mortgagee annually, within
ninety (90) days following the end of each fiscal year of
Mortgagoer, (1) a copy of the financial statemenis »f Mortgagor
for such fiscal year prepared and certified by a-certified
public accountant of national standing and containing a
consolidated statement of conditien, and a conaserlidated
statement of operations and a consolidated statement of
changes in participant's equity, all in accordance with
generally accepted accounting principles, applied on a
consistent basis, wodified as reflected in note l{a) of
Mortgagor's 1988 consclidated financial statements audited by
Peat, Marwick, Main & Company, and (ii) a statement by an
authorized represantative of Mortgagor certifying that, to
Mortgagor's knowledge, as of the date thereof, there does not
exist an event which constitutes, or which upon notice, lapse
of time, or bhoth, would constitute, a Default, and if such an
event exists, the nature thereof and the curative action being
taken by Mortgagor., Within thirty (30) days following the end

B
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of each calendar quarter during the tarm of the Loan,
Mortgagor shall furnish Mortgagee unaudited, certified (by an
officer of Mortgagor familiar with the finances of Mortgagor)
financlal statements of Mortgagor., Mortgagoer shall furnish
Mortgagee annually, within sixty (60) days following the end
of esach fiscal year of Mortgagor certified (by an officer of
Mortgagor familiar with the finances of Mortgagor) financial
statements with respect to the operation of the Premises, and
within sixty (60) days following the end of each fiscal year
of the Service Corporation, Mortgagor shall furnish Mortgagee
the financial statements of the Service Corporation, certified
by an officar of the Service Corporation famillar with the
finances of the Sarvice Corporation., Within thirty (30) days
tollowing the end of each calendar quarter during the term of
tha  Loan, Mortgagor shall furnish MNortgagee financial
statoments with respect to the operation of the Premises and
of tile Service Corporation., Mortgagor shall also provide to
Mortgague (1) all reports of Mortgagor to the Participants (as
defined i:1/the Loan Agreement) at such tima as such reports
are releacssd to the Participants, (ii) a list of investments
of the Mortgadgor and a list of Participants in Mertgagor as
reasonably reguested by Mortgagee, and (iii) such other
roports and fluanzial statements covering the Premisaes,
Mortgagor and the Service Corporation, as Mortgagee may
reasonably required at the request of Mortgagee, given in the
ordinary course no mose frequantly than once each 1 year,
Mortgagor shall furnish Hortgageo a comprehensive, certified
rent roll including for eash-tenant (A) the tenant's name, (B)
a description of the space .izraed, (C) the rental rate and any
rent adjustments, (D) the amount of prepalid rent, (E) the
amount of any securlty depogit, «(!' the date of the lease, (G)
the commencement and explration cdeta of the term of the lease,
(H) any renewal options (and the nunber and length of each),
(I) any purchase option or right ei- fivst refusal, (J) any
termination optieons, and (K) an indicatlien as to whether any
lease materlally deviates from any stanus.d form approved by
Mortgagea., Mortgagee shall keep all financial statements,
liets and reports delivered to it pursuaat -to the Loan
Documents confidential and agrees to use such dosumants only
for purposes directly related to the Loan."

14, Paragraph 18, entitled "Performance of Other Agreements”
ls hereby deleted in its entiraety and the following is substituted
in lieu thereof:

"Mortgagor shall observe and perform each and every term
to be observed or performed by Mortgagor pursuant to the terms
of any agreement or recorded instrument affecting eor
pertaining to the Mortgaged Property, including, without
limitation, the Ground Lease, the Declaration of Trust, the
Service Corporation Sublease, the Consulting Agreement (but
nothing shall be deemed to limit Mortgagor's rights to
terminate the Ceonsulting Agreament in accordance with its

9
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terms), and the Development Plan (all as defined in the Lean
Agreement). Mortgagor covenants and agrees not to amend,
modify, cancel or terminate the Declaration of Trust, or the
Service Corporation Sublease, without Mortgagee's prior
written consent; provided that Mortgagee's prior written
consent shall not be required for immaterial amendments to the
foragoing documents that do not adversely affect the
Mortgagee's security or Mortgagor's ability to repay the
Loan."

1%, Subparagraph (e) cof Paragraph 19 is amended by the
deletion of the words "Section 31 of."

1¢.. Subparagraph (f)(ii) of Paragraph 19 is amended by the
deleticn-cof the phrase "(or before the Funding Date if such notice
is less thun thirty (30) days prior to the Funding Date)."

17. Tha heading of Paragraph 44 is amended by the deletion
of the word "Building" therefrom and the seventh line of said
Paragraph 44 is amended by the deletion of the word "building"
therefrom,

18. Paragraph 45, entitled “Construction Mortgage," is
deleted in lts entirety and the following provision is substituted
in lieu thereof:

YERISA. Mortgagor ccvenants that, pursuant to a statutory
or administrative exemptlea under ERISA (as defined in the
Loan Agreement), nelther Molrtgagor's execution of the Loan
Documents nor the performence of any of Mortgagor's
obligations thereunder nor the muking of the Loan by Mortgagee
(referred to hereinafter as the "Transactions”) would bhe a
Prohibited Transaction (as defined in the Loan Agreement) by
reason of Mortgagee's being a Disqualified Person or a Party
in Interest (each as defined in the-f&en Agreement) with
respact to Mortgagor or any of the Participants. It shall be
a Default 1if such exemption does not apply to any of the
Transactions for any reason, except as hereinxtier expraessly
set forth; provided that Mortgagee may not.eéxarcise its
remedies under the Loan Documents if Mortgagor {i) corrects
or causes to bea corrected any Prohibited Transagclan which
consists of a non-exempt Transaction within sixty (£0) days
aftar notice thereof, or (ii) if such Prohibited Transaction
cannot reasonably be corrected within said sixty (60) day
periocd, proceeds diligently to refinance, and refinances, the
Loan within twelve (12) months after such notice, or (iil)
promptly applies for an administrative exemption from tha
Copartment of Labor, diligently pursues such exemption and
obtains such exemption within twelve (12) months after notice
of the inapplicability of an exemption; provided Efurther,
however, that, in any event, Mortgageas may immediately declare
a Default and exercise its remedies under the Loan Documants
if at any time the Internal Revenue Service indicates, by

10
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delivery of notice to the Department of Labor or other notice
requiraed by law, that it will assess a so-called 100% penalty
with respect to any Transaction. If Mortgagor gains actual
knowledge of an occurrence that would result in the inapplic-
ability of such an exewption to any of the Transactions or
that any of the Transactions would be a non-exempt Prohibited
Transaction, Mortgagor agrees promptly to notify Mortgagee
thereof. The inapplicability of such an exemption to any of
the Transactions shall not be a Default hereunder if such
inapplicability is the result of Mortgagee's use of funds
other than from its general account to fund the Loan, or
Mortgagee's acquisition prior to funding the Loan of a suffi-
chant equity interest in The First National Bank of Chicago
‘o be deemed an "affiliate” of said Bank under ERISA.
Mortgagor agrees to indemnify, defend and hold Mortgagee
harnlezs from and against any loss, damage, cost, expanses
(inciuding reasonable attorneys fees) or penalties (statutory
or otherwise) incurred hy Mortgagee as a vesult of the
inapplicakiiity of such exemption to any of the Transactions,
unless sucn exemption is not applicable as a result of
Mortgagee's uss . of funds other than from its general account
to fund the Lo&n, 2v Mortgagee's acquisition prior to funding
the Loan of a sufficient equity interest in The First National
Bank of Chicago to e deemed an “"affiliate" of said Bank under
ERISA, in which case _sortgagee shall indemnify, defend and
hold Mortgagor harmless from any and all such loss, damage,
cost or expense (includiny reasonable attorneys fees) or
penalty (statutory or othsxwise) incurred by Mortgagor as a
result of the inapplicability of such exemption by reason of
such use or such acguisition.”

19, Paragraph 47, entitled "Choize of Law," is hereby deleted
in its entirety and the following is substituted in lieu thereof:

"'his Mortgage is and shall be dearad to be a contract
entered into pursuant to the laws of the.ltete of Illinois
and shall in all respects be governed, construed, applied
and enforced in accordance with the laws of the State of
Illinois."

20, Numbered paragraph 48, entitled "Hazardous Wuterials,"
is deleted in its entirety and the following is substituted in lieu
thereof:

"Mortgagor hereby represents, warrants and covenants to
Mortgagee that: (1) to the best of its knowledge, the
Premises have never been used for either a sanitary landfill
or as a disposal site for waste, petroleum products, pesti-
cides, asbestos, poly-chlorinated biphenyl compounds ("PCBs'")
or toxic or hazardous substances or materials of any kind (the
foregoing being collectively referred to as "Hazardous
Substances"), and, to the best of its knowledge, no such
Hazardous Substances or underground storage tanks have been

11
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deposited or are located in, under, or upon the Premises and,
to tha best of its knowledge, no part of the Premisas is
presently contaminated by any such Hazardous Substancas; (i{)
to the best of its Kknowledge, no parcel adjacent to the
Pramises hasg ever been used for elther a sanitary landfill or
as & disposal site for Hazardous Substances, and, te the best
of lts knowledge, no Hazardous Substances or underground
gtorage tanks have been depoaitad or are located in, under or
upon any parcel adjacent to the Premises and, to the best of
its knowledge, no part of any parcel adjacent to the Premises
is presently contaminated by any such Hazardous Substances;
(Lii) it has not received any notice of any Hazardous
Substance in, under or upcn the Premises or of any violation
Jf any enhvironmental protection laws or ragulations with
respact to the Premises, nor has any actual knowledge of any
state of facts or condition which would provide a basis for
any auch vielation with respect to the Premises; (lv) it will
notify the Mortgagee of any such violation or asserted viela-
tion or any "superlien", and promptly cure and dismiss with
prejudice; or have removed of record, any such actions or
proceedings cr liens to the satiafaction of the Mortgagee: and
(v} no Hazardous Substancas shall be used or stored upon the
Pramises; and Morstgagor shall protect, defend, indemnify and
hold Mortgagee, (end Mortgagee's dlirectors, officers,
employees, agents, siciussors and assigns, harmless, from and
agalnst any and all loss, costs (including reasonable
attorney's fees), liabillity and damage whatsoever because of
or in any way relating to-esny violation or claimed viclation
af any of the foregoing lepresentations, warranties or
covenants, or any violationm ox claimed violation of any
applicable statuta or regulatic: for the protection of the
environment which occurs or has. zccurred upon the Premises,
or by reason of the imposition of any governmental lien for
the recovery of the environmental cleun up costs expended by
reagon of such violation. The provisiens-of this Section 48
shall be in addition to any and all ctliax obligations and
liabilities Mortgageor may have to Mortgagee at common law or
by statute, and shall survive the transactiors contemplated
herein and the foreclosure of this Mortgage."

21, Paragraph 52, entitled "Future Advances," is anended by
the deletion of the number "THIRTY-EIGHT MILLION SEVEN JUNDRED
FIFTY THOUSAND DOLLARS ($38,750,000)" and the substitution in lieu
thereof of the phrase "the Loan Amount, as defined in the Loan
Agreement."

22. The following paragraph, numbered 58, 1s hereby added:

"58, Limited Recouyse. Notwithstanding anything to the
contrary contained hereln, Mortgagor shall not have any
personal liability for the obligation to pay any principal,
interest or other sums payable under the Note, or for the
obligation to observe, perform or discharge any of the terms,

12
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covenants or conditions contained in the Mortgage or other
Loan Documants: and (i) no attachment, execution, writ or
other process shall be sought and no judicial proceeding shall
be initiated by or on behalf of the Mortgagee against
Mortgagor as a result of a breach or dafault under the Nots,
the Mortgage or other Lean Documents unless such attachment,
executdon, writ or judicial proceeding shall be necessary to
enforce any of the rights, remedies or recourses of Mortgagee
agalnst or with refarence to the Premises, and (il) in the
avent that any suit is brought under the Note, the Mortgage
or other Loan Documents, whether before or after the maturity
by acceleration, by passage of time or otherwisa, any judgment
obtained in or as a result of such suit shall be enforceable
anc/or enforced solely against the Premises: provided,
hoyevax, that Mortgagee shall have full recourse against the
Mortragor and Mortgagor shall be personally liable for and
will/rromptly account to Mortgagee for all rents, issues,
profits.-and {ncome derived from the Premises and received by
Mortgagor /cr the Service Corporation, that accrua from and
after the-occurrence of a Default under any of the Loan
Documents whichi~is not cured within applicable notice and
grace periods, ewsept to the extant such rents, issues,
profits and incone are applied by Mortgagor in good faith to
the payment of tre rensonable and customary expenses of
operating the Premises. ~The limitation of liability set forth
above shall not be “construed to: (a) be a release or
impairment of the indebteriness evidenced by the Note or of the
lien of tha Mortgage: (b)-rrevent Mortgagee from exarcising
and enforcing any othar remeday allowed by law or in equity or
by any statute or by the terms oi the Note, Mortgage or other
Loan Documents (except that the uiorcise or enforcement of any
such remedy shall not result In.liortaagor assuming personal

lability for tha obligations under the Note or the Loan
Documants in contravention of the limikation of liability sat
forth abova): (c¢) prevent Mortgagee Iren. seeking recourse
against Mortgagor, any guarantor or any olhar party under or
in connaction with any guaranty, indemnity, hond, separate
certificate, or affidavit (including without linmitation the
Inducement Affldavit) executed in connection wi*p-the Loan,
and Mortgagor, any such guarantor or any such ‘olher party
shall be peraonally liable for any fraud, Iincentional
misrepresentation, intenticnal breach of warranty or
intentional misstatement contained therein, or for any other
representation or warranty contained thaerein which is or
proves to be false or linaccurate and which cauges material
menetary damage to Mortgagee or matarially adversely affects
(1) Mortgagee's securlty or (ii) Mortgagor's ability to raepay
the Loan, or any indemnification, surety or guaranty
obligation contained theraein: (d) prevent Mortgagee from
recovering any funds, damages or costs (including, without
limitation, legal ewxpenses) incurred by Mortgagee as a result
of any deliberate, intentional or willful action taken in bad
faith or as a result of fraud or intentional misrepresentation

13
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by or on behalf of Mortgagor: or (e) prevent Mortgagee from
recovering any condemnation or insurance proceeds, or other
similar funds or payments attributable to the Premises, which
under the terms of the Mortgage or any of the other Loan
Documents should have been, but were not, paid to Mortgagee.
If by virtue of a £inal unappealable judgment against
Mortgagor, Mortgagor becomes personally liable to Mortgagse
in connection with the Loan, Mortgagor agrees promptly to make
one or more calls upon the Participants for capital
contributions under the subscription agreements executed by
the Participants, and to cecllect such capital contributions,
up to the maximum funding obligations of the Participants
under such suhscription agreements, to the extent required to
ravisfy such personal liability in full."

PART B
AMINDMENTS OF OTHER ASSIGNED LOAN DOCUMENTS

1. The As:=igned Loan Documents listed on Exhibit B hereto,
other than the Note, the Mortgage and the Bullding Loan Agreement,
are deemed amended to the extent necessary to make them consistent
with this Modificatiorn Agreement and the Amended and Restated Loan
Agresement. Specificaily, but without limitation to the effect of
the general amendment above, documents numbered 4, % and 7 - 10 on
Exhibit B hereto are amendes-as follows: (i) the term "Assignea"
is hereby redefined to mean—Xemper Investors Life Insurance
Company, an Illinois insurance corvoration; {ii) the figure "Thirty
Eight Millicn Three Hundred Ten  Thousand ($38,310,000) Dollars'
shall be substituted in lieu of "Thicttyv-Eight Million Seven Hundred
Fifty Thousand ($38,750,000) Dollars?; (1ii) notice to Assignee
shall be addressed in the same manner es-notice to Mortgagee under
Paragraph 12 of Part A of this Modification Agreement; (iv) a
"Limited Recourse" provision in the sane {orm as set forth in
Paragraph 22 of Part A of this Medification Agreement shall be
deemad to be added to each of such Assigned Loan Documents; and (v)
any cholice of law provision found within saild cocuments is hereby
deleted and the following 1s substituted in lieu :hereof:

"This Assignment is and shall be deemed to ba 2~ .contract
antered Inteo pursuant to the laws of the State of {1iinois and
shall in all respects be governed, construed, appliad and
enforced in accordance with tha laws of the State of
Illinois.”

2, Paragraph 12 of the Security Agreement is hereby delaeted
in its entirety.

3. Subparagraph (1) of Paragraph II B and Article IV of each
of (i) the Assignment of Architectural and Engineering Documents
dated March 10, 1989 and (il) the Agsignment of Development and
Conatruction Documents dated March 10, 1989, are hereby deleted in
thelr entirety.

14
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4, Paragraph 2 of the Assignment of Leases and Rents is
amended by inserting the following as the penultimate santence of
sald paragraph:

MAssignor covenants and agrees not to amend, cancel or
modify, cancel or terminate the Service Corporation
Sublease, without Assignee's prior written consent:
provided that Assignee's prior written consent shall not
be required for immaterial amendments hereto that do not
adversely affect Assignee's security for, or Assignor's
ability to repay, the indebtedness and obligations
secured hereby."

BART C
GENERAL PROVISIONS

1. Except _as amended, modified or supplemented by this
Modification Ayreemant or the Amended and Restated Loan Agreement,
the Mortgage and theother Assigned Loan Documents shall continue
in full force and effect in accordance with their respective terms,

2. This Modification Agreement shall be binding upon and
inure to the benefit of tha respective successors and assigns of
the parties hereto.

3. This Modification Agreement shall be construed according
to the laws of the State of Illincis.

4, If any provision of this Modification Agreement shall be
held to be invalid, illegal or unenforcepble in any respect, the
remainder of this Modification Agreement shall not be affected
thereby and shall be enforceable to the greaczst extent permitted
by law.

5., All notices, reguests, consents and othe» communications
required or permitted under this Modification Agreéement or the
Assigned Lean Documents shall be given in accordance witii Paragraph
11 of the Mortgage, as modified by this Modification Agreement.

6. Mortgagee acknowledges and agrees that The FPirst Jational
Bank of Chicagec has executed this Agreement not personally, but
solely as Trustee as aforesaid. The agreements of Mortgagor
contained herein shall only be enforceable against the property of
Mortgagor for the payment of any claim hereunder., It is expressly
understood and agreed that (1) Mortgagee will look solely to the
property of Mortgagor for the enforcement of its rights hereunder,
and (1i) Mortgagee hereby waives any claim or any right to proceed
for the enforcement of any of Mortgagee's rights hereundar against
The First National Bank of Chicago or any subsidiary or affiliate
of First Chicago Corporation in their personal or corporate
capacities,

15
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IN WITNESS WHEREOF, this Modification Agreemant has been

executed by Mortgagor and Mortgagee as of tha day and year first
above written.

THE FIRST NATIONAL BANK OF CHICAGO,

not personally but solely as Trustea
as aforesaid

By ! M/CWLI (f }' 5 //??m

vico President

KEMPER INVESTORS LIFE INSURANGE

COMPANY, an Illinois insurance
corporation

ot A 4

By:
Itg:

v

Iia:
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IN WITNESS WHEREOF, this Modification Agreement has been
executed by Mortgagor and Mortgagee as of the day and year first
above written.

THE FIRST NATIONAL BANK OF CHICAGOQ,
not personally but solely as Trustee
as aforesaid

Vice President

KEMPER INVESTORS LIFE INSURANCE
COMPANY, an Illinois insurance
corporation
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JOINOER

2960 Service Company, Inc., an Illinois corporation, hereby
joins in the execution of the foregoing Modification Agreement for
the sole purpose of amending and modifying that certain Assignment
of Service Agreement dated March 10, 1989 bhetween 2960 Service
Company, Inc, and <Chemical Bank (the "Assignment"), which
Assignment has been assigned to Kemper Investors Life Insurance
Company as one of the Assigned Loan Documents (as defined in the
Modification Agreement). The Assignment is hereby amended and
modified by the application of Parts B and C of the foregoing
Modification Agreement to said Assignment.

This Joinder has been executed by 2960 Service Company, Inc.
as of tha date and year of the Modification Agreement.

2960 SERVICE COMPANY, INC., an
Illinols corporation

A ':) o L7
By r'ZCMwO’- i
Tts: JH7sl gdelrélin 4,

Asrf. Tretgdier
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STATE OF ILLINOIS
) 8§
COUNTY OF CQOK )

I, the undersigned, a Notary Public in and for the County and
State aforesaid, DO HEREBY CERTIFY, that the above named
Juws @ Vice President of THE FIRST NATIONAL BANK OF
CHICAGC, personally known to me to be the same person whose name
is subscribed to the foregoing instrument as such Vice President,
appearad before me this day in person and acknowledged that he
signed and delivered the saild instrument as his own free and
veluntary act and as the free and voluntary act of said Bank, not
personualily but as Trustee of THE LIVING ENVIRONMENTS FOR AN AGING
AMERICA FUND, for the uses and purposes therein set forth;

Given under my hand and Notarial Seal this 121% day of
5‘élﬁ 7’1 ] 1 9"290

7 ?{f’)trmﬂfﬂ- Q“Jd’.’./g'vd!./

Notary Publié&” 4

My commission expires:

L Yer 20 4994

OPFICIAL WAL
PNNE J. WAYNE

WAYARY PV8.12 STATE OF [LLINGIS
MY SYMMSION ¥27. CT.10,1987

7a5L%v06
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STATE OF ILLINOIS )
58,

COUNTY OF COQK )

Lt .
I HEREBY CERTIFY that on this LLf[_/LIday of 4 iy, 19090
before me e,is:.: ally appeured LN ¢, B JHCC Préoic 'd"
and g Ly G, an Lt > Dreimd cespactively, of Kempor
Investors Life Insurance Company, an Illinols insurance corpo=-
ration, to me Known to be the same parsons who slgned the foregoing
ingtrument, and acknowledged that they signaed and delivered said
ingtrurent as their free act and deed as such authorlzed
signatovies for the use and purpose therein mentloned, and that the
aald instcument is the act and deed of said corporation.

WITNESS <y signature and official seal at Chicago in the
County of Cuok.and State of Illinois, the day and year last
aftoresald,

(NOTARY SEAL) /( WZ/L.&. @WWG&/

Notary Public

" OFFICIAL SEAL " ‘
TERR] A, BONNEMA
NOTARY PUBLIC, STATE OF ILLINOIS
MY COMMISSION EXPIRES 12/29/91

Mv Commission Expires: laza‘qzq/
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STATE OF ILLINOIS
) 88,
COUNTY OF COOK )

I HEREBY CERTIFY that on this JQQL_ day of _S&Pr. , 1970,
before me personally appeared LA<gv_A. low.s , a /“,f',’c“z'&éﬂ’”, i
of 2960 Service Company, Inc., an Illinois corporation, to me Known
to be the same person whose name is subscribed to the foregoing
instrument as such __iiz 3T and acknowledged that he signed
and delivered the foregoing instrument as his free act and deed as
such offlicer for the use and purpose therein mentioned, and that
the #ai1d instrument ls the act and deed of said corporation.

WITNZSS my slgnature and official seal at Chicago in the
County of Cook and State of Illinols, the day and year last
aforesaid.

(NOTARY SEAL) WAt TR W/ e
Motary Public

My Commission Explres: Qcr v /99

mnwutlnt
w:"l: guﬂ or lI.LI:’O“
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EXRIBIT M
LEGAL DROGRIPTION

~easehold Estate as created and defined 1n the Ground Lease datad dpril !2, 1988 by ad
cetween Chicago Title and Trust and Company, as Trustee under Trust No. 1084718, as
tessor, and T™he First Naticpal Bank of Chicago, as Trustee of the Living Environments
i3 an Aging America fund under Declaration of Trust eifective August 1, 1986, as
‘essee, a Short Form of which Lease was recorded April .2, 1388 as Document Sumber
53,154,208, demising and leasing for a term of 60 vears commencing April L5, 1388 and
anding speril L4, 2048, as amended by First Amendment to Ground Lease dated Fepruary 28,
<239

FARCEL 1:

The North 530 feet <l the South 105 feet of the East 180 feet of that part of Lot &
lying West of the West roundary line of Lincoln Park, as established by decree of the
Crrourt Court of Cock County, Illinois entered Cctober 31, 1904, in Case General Mumber
256886, all in County Cler¢'s Division of Lots 2, 3 and 4 and of the South 33 feet of
Wt 1 in the Assessor's Diviaien of Lots L and 2 in the City of Chicago Subdivision of
the East Fractional Half of Section 28, Township 40 Nerth, Range 14 East of the Third
Pr:incmal Meridian, meaning and irtending to describe a tract of land bounded as
follows:

Zeginning on the West boundary line of Luicoln Park established as aforesaid, ata
soint 85 feet North of the North line of Celkdlale Avenue; thence North 50 feet; thence @
wast 180 feet; thence South 50 feet; thence Fart 180 feet to the point of heginning 1 I
ook Counwy, Illinols. '

SARCEL 2:

That part of Lot 2 in Assessor's Division of Lots 1 ard i ia the City of Chicage
Subdivagion of the East Fractional Half of Section 28, Townsiup 40 North, Range 14 East
of the Third Principal Meridian descrihed as follows:

Beginning at a point on the West boundary line of Lincoln Park, ae nstablished by
tacree of the Circuit Court of Cook County, Illinols entered October 31, 1904 in Case
256886, said point of beginming being 80 feet due South from the Soutn line of
Wellington Street extended East; thence running West 200 feet along a line at all
poants 80 feet due South from the South line of Wellington Street extended East;
~anning thence Scutherly on a line at all pownts 200 feet West of said West boundary
‘e of Lincoln Park to a point on the North line of the alley as dedicated by
nstrument recorded in the Recorder's Cffice of Cook County, Illinois on March 16, 1915
as Document $594071; running thence East on the North line of said alley to a pownt 180
Izet West of said West boundary line of Lincoln Park; running thence Southerly on the
East line of said alley to a point 105 feet North of the Narth line of Qakdale Avenue,
3aid point bewng on the North line of the premises conveyed to Frank A, Hecht, Clara K,
Hecht and Frank A. Hecht, Jr. by Deed dated November 16, 1917 and reccrded in the




UNOFFICIAL COPY




UNOFFICIAL COPY

Recerder's Offize of Cook County, Illinels as Document 6231480; runnlng chence 2ast 2n
3 line parallel with the North line of Takdale Avenue and being the North l.ne of the
rremises so conveyed to Frank A, Hecht, <lara K, Hecht and Frank A, Hecht. Jr., '30
fe9t to said West boundary line ¢f Linceln Park and runnang thence North aleng said
West boundary line of Lincoeln Park to the place of beginning, 1n Cook County, filineis.

TARCEL ¢

That zart of Lots 2 and 3 in the Assessors Division of Lots L and 2 in i subdivisicn by
whe Cuty =f Chicago of the East Fracticnal Half of Section 28, Townspip 40 MNerth, Range
-+ Zast 2 the Thard frincipal Meridian and of the accreticns Zast :f and idjoining
sawd premuses described as follows:

ToMmenclng at a point in the West boundary line of Lincoln Park, as established by
Dacrea ofiche Circuit Court of Cook County, Tllinois entersd October i1, 1904 in Case
256886, wheis =aid boundary line 1s intersectad oy the North line of cakdals Avenue,
thence North «lora said boundary line 55 feet, thence West along a line parallel with
the North line of said OQakdale Avenue L8C feet, thence South parallel with the toundary
line of Lincoln Pazk as established in Case 256886, 55 feet to the North line of saxud
Cakdale Avenue, thence Iast along the Nerth line of sald Qakdale Avenus .20 Fzet o ke
point of beginning in Cook County, Illinois.

The leasehold Estate created Ly the instrument herein referred to as the short Form of
Ground Lease dated April 13, 178%. executed by Chicago Title and Trust Company, an
Illirois Corporation, not persorclly but as Trustee under a trust agreement dated March
2, 1984 and known as Trust No. 1084713, as lessor, and by The First National Rank of
Chicago, a national banking association, not personally, but as Trustee ¢ =he Living
Environments for an Aging America Aund.under Declaration of Trust effective August 1,
1986, as Lessee, said astate having a tern-af ¢0 years commencing on April L5, 1988 and
rerminating on April 14, 2048, Such term ray e extended for one 15-vear pericd, 1

the manner and on the tarms and conditions privided in the lease said lease Leing
amended by the First Amendment to Ground Lease dated February 28, 1989,

Permanent Tax Mumbers: 14-28-203-013 Volune: 486
14-28-203-016
14-28-203-017
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EAHIBIT_D
AEEIONEDR LOAN ROQUMENTS

Bullding Loan Agreement dated ag of Morch 10, 1989,

Mortgaga Hota in the amount ol $38,750,000,00,

Building Loan Leawschold Mortgage datod March 10 1989 and
recorded in the Recorder's Office of Cock County, Illinois
an Document Ho. gullddsl,

Asgignment of Loasos and Rents dated Lareh 10, 1989 and
recorded in the Recorder's Oftice of Cook County, Illinois
as tacument HNo. 89114497,

Sequridy Agresment datad Maveh 10, 1989,

Agsigr »nl 2f Malntenance, Managament and Service Documents
Crom Borrowny dated Maveh 10, 1989,

Assignment of architectural and Engineering Documents dated
March 10, 1989,

Assignment of Davelopment and Construction Dooumonts dated
March 10, 1989,

Assignment of Sorvice Agrcoment trom 2960 Service Company,
Inc. dated March 10, 1989,

UCC=-2 Finaneing Statement recordsd<in the Cook County
Recordor's Office on March 15, 1980 a5 Decument Ho.
B9-U~-063232,

UCC-2 Financing Statement recorded in €ho) Cook County
Recorder's Office on March 15, 1989 as Dozuiaent Neo.
89-U~06323,

ucc-1 Financing Statement filed with the Illinois Secrotary
of State on Mareh 24, 1989 as Document NHe. 2552109,

ucC-1 Financing Statement filed with the Illinois Secretary
of State on March 24, 1989 as Decument No., 2552107,

Consent and Estoppel Agreement dated March 10, 1989 from
Ground Lessor,

Consent and Agreement to Assignment of General Contract
dated March 3, 1989 from General Contractor.

Consent and Agreement to Assignment of Architect's Contract
dated May 2, 1989 from Architect.

rosLyt 06
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Consent and Agreement to Assignment of Interior Design
Agraement dated March 2, 1989 from Interior Designer,

Consent and Agreement to Assignment of Developer's Agreement
dated May 2, 1989 from RESCORP Development, Inc.; and

Consent and Agreoment to Assignment of Service Agreoment

dated Mareh 10, 1989 from Saint Joseph Hospital and Health
Care Center.

(ALLAR000.14H)
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