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Hnited States Bistrict Court

NORTHERN DISTRICT OF ILLINOIS
Easlern Division

nmpin  JUDGMENT IN A CIVIL CASE

JUN 2 o 1081

Mleat Wlacoraln

V.
& Duten Gap Proportics) et al,

CASENUMBER: 88 ¢ 5284

O Jury Verdict. This action came tatora the Court bor a trial by jury. The Issuos havo bean tried and the Jury
] e has rendered lis verdict,

X Docision by Court,  This action cama torinl or haaring before the Court,  The issues have been rled or
heard and a decision has been rendared,

1, IT IS ORDERED AND ADJUDGED  that jucgment on Count T 1s amended to include interest

at the rate of seven percent, reasorsble n..“z oneye! fees and coum.

e
c fﬁ :"
-
* % l,.f.-‘:'
' &
®
¢ June 28, 1989 CLh
o H. STUART CUNNINGHAM
Date ‘ Clerk__

(By) Deputy Clerk e
Claudia M. Flagg 3. MM PNTHD ST 0030443

: i ! , | PN N . Y
. /éf'('u'f'm WAL . Ew
o |
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UNYI‘FD STATESDISTRICT COURT, NORTHERN DIQTRICT OF JLLINOIS, EASTERN DIVISION

_,J
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Judga or Magistrate Suzannae B, Conlon Than Anslgood fudgeag,

Case Number 88 ¢ 5284 ‘ Dalg May |, 1988

Cusa Firgt Wisconsin v, Dutch Gap, ot al,
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and agalnst Scate and Savings Bank, Dopuld I, Schroud apd Selim N. Mayer op Count |J 1
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e 14 1089 IN THE ONITED STATES DISTRICT COURT

My VEIE09 pOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

FIRST WISCONSIN TRUST COMPANY,
as Trustee under Indenture of
Mortgage and Deed of Trust
dated October 10, 1967

Plaintiff, No, 88 C 5284

v. Judge Suzanne B. Conlon
DUTCH GAP PUDPERTIES, INC,,
STATE AND ShYJIGS BANK as
Trustee under Trust Agreement
dated August 1§, 1986 and
known as Trust No( .03,
DONALD F. SCHROUD aand

SELIM N, MAYER,

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
}

Defendants.

MEMORANDUM CDINION AND ORDER

Plaintiff First Wisconsin “‘zust Company ("Firét
Wiscongin") commenced this action agains’ dsfendants.nutch Gap
Properties, Ingc, ("Dutch Gap"), State and Bavfnqa Rank, Donald
F. Schroud (“Schroudﬁ) and Selim N, Mayar ("Mayer™) to recover
deferred interest allegedly due on a promissory no£q.. Diversity
jurisdiction is based on 28 U,5,C. § 1332, 'Ali parties move for

summary judgment under Fed,R.Civ,P, 56,

FACTS
The roote of this actlon extend back to 1964 when
Dutch Gap borrowed $1,191,000 from Teachers Insurance and Annulty

Asgoclation of America ("Teachers"). Complaint i‘lo. Dutch Gap
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- secured this loan with a mortgage note collateralizing real
property located In White County, Indiana ("the property"). Id,
Pirst Wisconsin purchased the loan from Teachers and boecame the
trusten after Dutch Gap exchanged the orlginal note for a series
note anrd aimultaneously executed an indenture of mortgage and
deed of trust ("the mortgage"). First Wisconsin Facts § 7. The
note and the murtgage are secursd by the property, 1d.

The mortoaze and note expressly state that in addition
to current interest, %he note shall bear additional or deferred
interest payable at maturitv., First Wisconsin Facts 1y 8, 9.
Schroud and Mayér were advised c¢f the flnancial structure of the.
note when they purchased the prupurty on May 19, 1386, Id. at
% 12. The purchase agreement exprearly atated-thgtISchroud”and
Mayer were informed that, as of February 2¢. 1986, the dnpaid
principal on the note was $289,418.42 and the-accrued defefred
interest payable at maturity was $95,021.00. lAC | |

When Schroud and Mayer purchaséd thé‘prOQeghy,‘they
became the sole shareholders of Dutéh Gap. ;g;'at g 2.0, In
addition, they simultanecusly conﬁeyed the ptoperty to a trhét
maintained in Indiana by State and Savings Baﬁk ("the trust®),
Id. at § 10. They also contacted First Wisconsin and requsted
an accounting of their liability on the note. Id, at ¥ 19, By |
letter dated September 2, 1986, Plrst Wisconain infﬁrmed Séhpbu&'

and Mayer that the outstanding principal on the nbtefﬁas‘

96891106




UNOFFICIAL COPY




UNOFFICIAL COPY

[ 65 9 6

No, B8 C 5284 -3-

$254,094.11 and that the deferred intorest was $95,021,50. 1Id.
However, First Wilsconsin alsc inﬂormed them that the deferced
Interest would increase to §96,519.68 by O&tober 15, 1986,
putrsuant to the note's amortization schedule, ;g; at gy 19, 21,
Schroud and Mayer ownad tho property until 1988, when
they inshivcted the trust to execute a sales contract. 14, at'
¢ 22, Before proéeedlnq with negotiations, Schroud and Mayer
agaln requested Plrat Wisconaln to prepare an accounting of their
Llability on the note, '1d, at § 28, But this time they requested
& payoff letter indleating the total debt due {f the note wera
paid off on Aprlil 15, 1988, Jd. FPFlrst Wisconsin responded to
this request by preparing a payGfZ letter based on information
contained in its computer systam., ‘Id. at ¢ 31. Firet Wisconsin's
computer system dld not show that defercsa interest was owed on
the note. Id. aAcgordingly, when a First Wieconain employee

calculated the note's principal and interest based on the figures

generated by the bank's computer system, the £lnal ‘payoff amount

omitted the deferred lnterost component, X4, at ¢ 36«

The payoff fiqures submitted to Schroud and Mayei
included $142,283.00 in prtncipél and $1,911.,93 in internst,
1d. at 4 34, Schroud and Mayer relied on these figures when
they negotiated the sale of the property. Defendants Facts 4 §.
Howaver, they did net verify the accuracy of the payoff amoung,
or whether First Wisconsin mistakenly omitted the deferred

interest component. Flrst Wisconsin Facts § 37,
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On April 6, 1988, Schroud and Mayer sold the property
for $1,189,716.51. Id., at § 39. The closing occurred in Indiana,
I1d. at ¢ 38, Sﬁo:tly afterwards, Flrst Wisconsin_aiécovered |
that it neglected to include the amount of‘déferféd interest
in its payoff letter, Id. at ¢ 42. On April 14} 1988, First
Wisconsin sSent a revised payoff letter to the éttorneya for
Schroud and Mayzr informing them thaﬁ the note's deﬁerred interest
component was $105,709.96. Id. at ¥ 43, However, on April 15,
1988, Schroud and Maygr \instructed their Indiana escrow agent to
pay off the note in acccifance with First Wiaconsin's original
payoff letter. Id. at ¢ 45, Iirst Wisconsin subaequeﬁtly
informed Dutch Gap, Schroud and(Mayer tﬁat they were in default

on their obligations under the note.  .Id. at § 48,

DISCUSSION |
A motlion for summary judgment unce: ?ed.R.Civ.P. 56
should be granted only if there are no ﬁaterial Tacts In dispute
and the movant is entitled to judgment as a matter of law,
Anderson v, Liberty Lobby, Inc., 477 U.S, 242, 247 (1958},
Silverman v, Ballantine, 694 F,2d 1091, L093 (7th Cir. 1932), A

party responding to a motion for summary judgment must set forth
speciflic facts gupporting the existence of & genuiné lssue for

trial. Powers v. Dole, 782 F.2d 689, 694 (7ﬁh Cir, 1986); Posey
v, Skyline Corp., 702 .24 102, 105 (7th Clr. 1983). nll reason=

able factual inferencesa must ba viewed in Eavbr of the non=-movant,
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Hermes v. Hein, 742 F,2d 350, 353 (7th Cir, 1984); Korf v. Ball
State Unlv,, 726 F.2d 1222, 1226 (7th Cir. 1984).

A. Choice of Léw

A federal coutt sittlng in diversity applies the choice

of law «uvles of the Eorum state, Klaxon v. Stentor Electric

MEg, Co,, 233 U.5, 487, 496-97 (1941); American Home Assurance

Co. v. Dykema, Gosset, Spencer, Goodnow & Trigg. 81l F.2d 1077,

1087 (7th Cir. 1967, In Illinois, choice of law provisions in
contracts are recogniced as valld and enfdfceable. ‘Hofeld v,

Nationwide Life Ins. Co., 59/111.2d 511, 322 N.E.2d 454, 458

(1975). The mortgage expressly provides that Indiana law. governs
the application and constructlon et the note, Complaint-Eﬁ. A
¢ 11.11, Applying Illinois' choice vt law rules, thié pdurt
shall honor the parties' contractual cholce of law and apply
Indiana law to the breach of contract clﬁim‘in Ccunt’i, Hofeld,
59 111,24 511, 322 N,E,2d at 458, | ”

| Count Ii agserts a ciaim of unjust enrickmzpi. Unjust

enrichment is based on the equitable theory of restituticn:

Borowskli v. DePuy, Inc., 850 F.2d 297, 301 (7th Cir. 1988);
First Nat'l Bank of Waukesha v. Watzen, 796 F.;d 999, 1000

9659TT06

(7th Cir. 1986); Overseas Development Disc Corﬁ. v, Sangamo

Construction Co., Inc., 686 F.2d 498, 510-11 (7th Cir. 1982).

Under Illinois' choice of law rules, this court shall apply the

most significant relationship test, set forth in Sectipn'ZZl of
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the Restatement (Second) of Restitution, to determine the law

appllcable to Count II, Ovecrsaas Development Dlsc Corp.,

586 F.2d at 510~1), This section requires examination of five
tactorss (1) the place where the relationship between the parties
was cercered; (2) the place where the benefit or enrichment was
recelved; f2) the place where the act conferring the benefit or
enclchment occurved; (4) the domicile, reaidence, natlonality,
place of lncorporatisn or place of business of the parties; and
(5) the place where [roperty substantially rdlated to the enrich-

ment wag situated at the ‘tima of the enrichment. Restatement

(Second) of Restitution § 221, Qverseas Development Disc Corp.,

666 I".2d at S10~-11,

The focal point of the parriss' relationship wam a
parcel of Indiana property pledged as seaubity for the mortgage
and note. Without the Indlana property, Fiist Wisconsin would
not have agreed to act as trustee,

The place where the enrichﬁant wag received !s more
problematic, Technically, Schroud and Mayer retained ‘he Senefita
of the sale, including the funds allegedly owed to First Wisconsin,

in their Chicago bank account. However, when the sale closed,

96S9 106

Schroud and Mayer's Indiana escrow aéent retained the sale
proceeds at an Indiana bank. On April 15, $chroud and Mayer
contacted the escrow agent and requested thab the agent pay

First Wisconsin the amounts due on the note., Because the escrow
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agent failed to pay the deferred interest, aréuably Schtoud'and‘
Mayer were enriched in Indiana, |
The remaining contacts also point‘to'Indiana. “Although
First Wisconsin computed the incorrect payoff figures at its
of fices. in Wisconsin, the Indlana escrow agent retained the
amount ©f deferred interest allegedly owed, Under these cireum-
stances, the aot conferring the enirchment also occurred in
Indiana, Only one of the three defendants named in Count II
(State and Savings Baux) resides in Indlana; Schroud and Mayer
regide in Tllinols, Hcwover, the parcel of land that is sub-
stantially related to the enriﬂhment-is located in Indiana,
This final factor tips the balaiceg of contacts to Indiana,

Accordingly, thie court shall appiy ‘ndiana law to Count II,

B. Motion for Summary Judgment on Count &

Count I alleges that Dutch Gap derunltad on' the note
by not paying the deferred interest component, Dutch Gap claims
that First Wlaconsin ls precluded from Eecovering :his amount
because ita fallure to request defarred interest in the original

payoff Letter was a mistake of law. Flrst Wisconsin claims that

9659TT06

the omlsslon of the deferrsd interest figure was only'a mistake
of fact,
In Indiana, payment of less than the total amount due

under an agreement does not release the debtor from liabillty

for the balance of the debt., Markel's Administrakor v,
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Spitler's Administrator, 28 Ind. 488, 491 (1867): Gearhart v,

Barker, 71 Ind, Dec. 247, 393 N.E.2d 258,‘260-61 (3d Dist. 1979).
Where the creditor mistakenly advises a debtor that a lesser sum
is due, the debtor is liable for the difference if the creditor

made @ mistake of fact, Id.; Monroe Financial Corp, v,

Disilvestre, Ind. App. ____, 529 N.E.2d 379, 383 (st Dist.

1988). However. if the creditor computed the amount due based
on an erronecus interpretation of contract terms, the error is a

mistake of law for which no relief can be gfanted. P.5. & B,

West, Inc, v, Esgex Group, Inc., No, 85 C 4710 slip op. at ;ﬁ R

(N.D. I1l. July 20, 1987); Becker v, Macbonald, ___ Ind. App.__,
488 N.E.2d 729, 731 (4th Dist, 1586). | -
The undisputed facts in th13_case establish that é.f-
First Wisconsin employee obtained payeit Figuréé for brincipal
and interest due on the note by using First Wisconsin's computer
system, First Wisconsin Facts 1 31, First Wiscoasin employeé§ 
preparing the payoff letter based their calculations;of'principai
and interest on the computer-generated figurea; LQ. ak ﬁﬂ 32-35,
They did not rely on the note itself or the mortgage to d¢tirmine
whether deferred lnterest was owed, These facts lead inescapably
to the conclusion that First Wisconsin's error was a mistake of

fact and not a mistake of law. Markel's Administrator, 28 Ind.

at 491; Monroe Financial Corp., 529 N.E,2d at 383; Gea;hart,
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PDutch Gap argues that the payoff letter was fgsued
with full knowledye of the deferred interest componenﬁ. Dutch
Gap asks this court to conclude that First Wisgonsin etroneously
interprated the terms of the note and made a mistake of law,
This argument ls without‘merit. No facts are alleged to show
that Firoe. Wisconsin employees knew about the note's deferred
interest provialon., 1Indeed, deposition testimony‘oﬂ Fi:st‘
Wisconsin employe2s ~stablishes just the opposite., First
Wisconsin Facts ¢ 35, Sira Dep.; First Wisconsin Supplémental
Factd 4 58, Mayer Deb.

Dutch Gap also arguas that payment‘of the note on
April 14, 1988,‘was an accord and satigfaction that affectibely
liquidated the debt. The record doee not support this argument,
An accord and satisfaction arises when the parties dispute the
amount owed and the creditor agrees to accepi-a modified amount
in full settlement of the dispute. Gearhart, 397 N,E.2d at 261.
Here, the parties did not dispute the note's deferied interest
provision prior to April 15, 1988. Before issuihg the puyoff
letter, First Wisconsin informed Schroud and Mayer on several
occasions that the note required payment of deferred interest at
maturitf. First Wisconsin Facts ¢ 19. Schroud and Méyer‘also

received an amortization schedule relating to deferred interest

on the note when they purchased the prpperty ih'l986; ;g.‘ét

§ 21L. S8chroud and Mayer never disputed Dutch Gap's obllgation

to pay deferred interest,
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Since it is undisputed that Dutch Gap was obligated to
pay deferred interest and that deferred interest was inadvertently
omltted Erom the payoff letter becaune of a computer error, First
Wiscongin is entitled to judgment on lts claim In Count I as a

mattet Of law. Markel's Administrator, 28 Ind, at 491; Monree

Pinancial Corp., 529 N,E,2d at 383; Gearhart, 393 N.E.2d at

260-61,

C. Motion for Summary Judgment on Count 1T

Count II sezke judgment against Schroud, Mayet and
State and Savings Bank iv-the amount of $105,709.46, and a declara~
tion that each of these defendants held thia sum as constructive
trusteas for Flrst Wisconasin's benafit,

Firast Wisconsin seeks judgment based on a theory of
unjust entrichment, To recover, Firat Wircunain must show the
existence of an implied agreement, that it axpected to receive
deferred interest upon maturlty of the note and that aquity and
good conacience demand restitutlon for overdus Interert to provent

unjust enrichment, Stafford v, Barnard Lumber Co., Inc..

—Ind, ___, 531 N,E,2d 202, 204 (1988); Indlanapolis Racaqu
Park v, Curtiss, 179 Ind, App. 557, 386 N.E,2d 724, 726 (lst Diat,

9689106

1979); Glick v. Seufaert Construction & Supply Co., Inc,, 168 Ind,

App. 354, 342 N.E.2d 874, 877 (lst Dist, 1976).

Schroud and Mayer knew they were obllgated to pay

deferred intrest. They received a copy of the deferred interest




- UNOFFICIAL COPY




UNOFFIGIAL CORY,

No. 88 C 5284 | RS

amortization schedule when they purchased the p:operty. lOn two
occasions, Schroud and Mayer specifically reqdested'that first”
Wisconsln provide them with a deferred intefesf accounting, ?heyt
also received the benefit of the deferred interest‘paymenté durihg
the terir of the note, These circumstances create ﬁn implied |
agreement Letween First Wisconsin and SChroud‘and'Mayer that the
deferred interest would be paid at maturity. Because First |
Wisconsin's failure to request paymeﬁt of deférfed inEerest in

the payoff letter was & mistake‘Of fact, equity and good

. consclience compel Schroud.-and Mayer and State'and Savings Bank

to make restitution to Firs: Wisconsin In the amount of
$105,709.46. However, First Widconsin is not entitled to an

award of interest or attorneys' fec¢s). Stanley Gudyka Sales v.

Lacy Forest_Products Co,, 686 F. Supy. l?él, 1307 (N.D, Ill.

1988); Lesher v. Baltimore Football Club, o), Ill. App. __,

496 N.E.2d 785, 792 (4th Dist, 1986); Erie-Havan v, Tippmann

Refrigeration Construction, - Ind. App. ___, AB6/N.E,2d 646,

L
>

=

~

651 (3d Dist, 1985). :
m'.
permit the imposition of a comstructive trust only under circum- %g

3

Schroud and Mayer and State and Savings Bank are not

-

constructive trustees of the funds at issue. Indiana courts

stances of fraud and undue influence, Accordingly, a constructive

trust is not appropriate,
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CONCLUSIONS

First Wisconsin's motion for summary judgoment on Counts
I and II i3 granted, The court declines to impose & conetrﬁctive .
trust on the funds at issue in Count II. Defendants’ mdtion for -
summary. judgment ig denled,

Judgment is entered for First Wisconsin Trust
Company and against Dutch Gap Properties, Inc., in the amount of
$105,651,98 on Count I. Judgment is entered for First Wisconaln
Trust Company and acainst State ané SﬂvingB.Bagk,_Donald'F.
Schroud and Selim N, il2ver on Count IT in the amount of

$105,709.46.
- ENTNR:

2/ g
(_Zhlbropes 73, C;MJ[M--W
Suzanrs B, Conlon
United Skates District Judge’

May 1, 1988 .
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AQ 450 (Rev. 8/08) Judgment In 1 Civil Case &

Hnited States Bistrict Court

NORTHERN DISTRICT OF ILLINOIS
Enstern Division

Flrst Wisconstn Truat Co. " JUDGMENT IN A CIVIL CASE
. ‘

® Dated Nap & Gtabo and Savings Bank,
it 0T, CASE NUMBER: 88 ¢ %28)

. O Jury Verdlet.  This notlon oaryp aelore tha Court for a trial by Jury, The lasuas have baon trlad and the jury
o ® has rendorod It vordict,

.
.

‘01 Decision by Court,  This action came to'trint or honring before the COUI‘L " The lasuas have beon trled or
hoard and o docision has baon rondore

IT 1S ORDEAED AND ADJUDGED  thnt mumiy Judgnont 18 entered In favor of plalntilr,

o PRSP WISCONSTN TRUST €O, md npalnst dalmdant, DUTCH OAP PROPERTIES, in the amount
oft $105,651,98 on Count T, Judment Lo ertwwd in favor of plaintiff, FIRST WISCONSIN
TRUST 0., and apalist defendanty, SPATE AND SAVINGS BANK, DONALD ©, SCHROUD AND
SELIM N, MAYER 4n-the amount of $105,700,46 on Cowi TI.

L4
° ;
' w .
=
@ May 2, 1989 '  H.STUART CUNNINGHAM .
Calo _ Ci/dr . ' L '
' (_[-‘v/(f#tft l/é//it /7
| ‘ By" Dopu'y Cmn(( U, QMMINT MNM}NIHE 1990~ 50k 001

Clavdia M. Flage
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