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defendant, Donald Watts, was served with a Sumeons and Complaint

on October 1, 1987 and the third-party defendant, 1080 Broadway,
lnc., was also served on September 2, 1907. When both parties
failed to appear or otherwise answer in the action, a Clerk's
entry of default was entered on March 2, 1988, On March 28, 1988
an Affidavit for Default Judgment was filed. Pursuant to Fed. R,
Civ, P, 55(b)(2) this matter was set down for hearing on damages,
Notice wao given to all parties and the third-party defendants
failud to appearat the hearing, Evidence wat heard and the
following facts werc established: Askco entered into a real
estate lease agreement/with the Combined Fund., The terws of the
lease provided for a tweniy (20) year lease with $3500.00 a wonth
paynents for twenty (20) years.,—The Urban Fund presented Exhibit
3, a lecter dated September 23, 1933 to Mr., E. Patrick Jones,
President, regarding the transfer of coatrol of the restaurant at
1080 Broadway, Gary, Indians from the Urbed Fund to Donald Watte.
In addition to Donald Watts assuming the rescaurant operation at
1080 Broadway, Gary, Indiana, the Urhan Fund produced Exhibits
4, 5, 6, 7, and B8, evidencing Donald Watts' indebtecness to the
Urban Fund, including an agrecmant to assuwme and purchess assets
gigned by Donald Watts on September 23, 1983, two (2} promissory
noteg, & guarantee agreepent, and a security agreement signed by
Donald Watts, President of 1080 Broadway, Inc,

In February of 1988 the tepant, 1080 Broadway, Gary,

operating Popeye's Famwus Fried Chicken Restaurant at that loca-

vion, moved out cf the premises, The amount of rentals due from

BL0T6C06
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59307,
the period of August, 1983 to february, 1988 was a total of
$192,500,00. The third-party defendants had made payments of
$156,000,00, thus leaving a deficiency of $36,500,00, pursuant to
the lease agrecment. Additionally, the lessee agreed to pay

taxes., PFor the period of Augusti, 1983 through PFelruary, 1988,

the amount of taxes due on the property according to the Lake

County Preasurer's Office was $56,183,16. Since the lease period

was a twenty year term, for the time period remalning, March,
1988 through august, 2003, §647,500.00 was due in rentals,
llowever, since «<he lease in this case runs for an additional [if-
teen (15) years into the tuture, “an award of dawages calculated
by refarence to the encirs term of the lease would render i
figure that would be so arbitrary and speculative as to be wholly

ineguitable." Rouche v, Circle Theatre, 374 N.E.2d 546, 552

{Ind. App. 1978). In light of thiy law and the fact that the
landlcrd has a duty to mitigate damages in the event of a breach,
the Court ifinds that damages calculated on the basis of a term
extending three (3} years, instead of fifteen {157} would be
raasonable under the circumstances., Therefore, unhvaid and
outstanding rentals for the period March, 1988 through Asugust of
1991, include the sum ©f §$54,000.00, Further, the lease provi-
sion provided for reasonable attorney fees to pursue rentals in
an amount of fifteen percent (15%) of the outstanding balance,
which would amount to $22,002,.47,

AE to the proaissory notes signed by Donald Watis as

President of 1080 Broadway, Inc,, there were two {2) notes, one

for a loan of $170,000.u0 and the second for a loan of

<06
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516,900,00, Additionally, a guarantee agreemunt was signed by
Donald Watts in addition to an aygreement for & loan and a
security ayreament (%ahibitu 4 through 8). The total amount duec
on the loans, includiny principal and interest to the date of the
hearing was $24B8,156,30. As Lo attorney fecs, Attlrney Relsing
testified that he expended 52,4 hours on the cage and that a
reasonablc charge per hour is §80,00, and that in his experience
a default juiument takes twice as lohyg to collect than to liti-
yate, and therefore he will have to expend 104 hours to effect
collection in this (matter and cstimates that his attorney feus
amount to $12,576.00,

The Court hereby GRANTS ‘the Motion for Default Judgment
against Donald Watts and 1080 Rroadway, Ine, and finds that the
third-party defendants are jointly and severally liable to the
third-party plaintiff on the note and sucurity agreement sued
upon in the amount of $248,156,30, plus $.2,576.00 in attorney
fees; and, on the indemnity and guarantee of the lease in the sun
of $146,8683,10, plus §$22,002.47 in attorney feesy; (together with

interest at the rate of 12% from August 24, 1987,
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