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THIS MORTGAGE, SECURITY AGREEMENT, ASSIGNMENT OF RENTS AND
LEASES, FIXTURE FILING AND FINANCING STATEMENT ("Mortgage") is
made as of this SO\ day of Octobar, by ARCHIBALD CANDY
CORPORATION, a corporation organized and existing under the
laws of the State of Illinols, successor in interest by merger
to FANNTE MAY CANDY SHOPS, INC., an Illinois corporation,
having a principal office address at 1137 West Jackson
Boulevard,-Chicago, Illinois 60607, and its successors and
assigns ('Mertgagor"), in favor of WILMINGTON TRUST COMPANY, a
Delawvare bunking corporation and WILLIAM J. WADE, cach having a
principal ofticsz address at Rodney Square North, Wilmington,
Delaware 19890 Attention: Corporate Trust Administration, as
security trustees (together with their respective successors
and assigns, "Mortgagea") under a certain Collateral Trust
Agreement dated of even: date herewith among Fannie May
Holdings, Ine., o Dalavare Corporation ("Holdings"), Mortgagor
and Mortgagee. The Collatoral Trust Agreement, as prasently
constituted and as it may be smended from-.time to time after
the date hereot is roferred o in this Mortgage as the "Trust
Agreement".

NLLNES S A0

WHEREAS, FMCAN Acquisition Corp., an Ii)inois corporation
("Acquisition") and Holdings, entered into a'Nete Purchase
Agreement with Jackson National Life Insurance <cwpany
("Purchaser") dated of even date herewith (as presently
constituted and as same may be amended from time to hime after
the date hereof, collectively referred to as the "Note Purchase
Agreement"). Acquisition has heen merged with and into
Mortgagor ("Merger”) and Mortgagor has assumed all of the
obligations of Acquisition under the Note Purchase Agreement
pursuant to an Assumption Agreement dated of even date
herewith. Pursuant to the Note Purchase Agreement, Acquisition
has issued to the Purchaser certain promissory notes dated of
even date herewith, in the aggregate original principal amount
of Thirty Million Deollars ($30,000,000), in the form attached
hereto as Exhibit 1, incorporated herein and made a part hereof
(said promissory notes, as presently constituted and as they
may be amended, extenced, renewed or consolidated from time to
time after the date hareof, togethar with any and all
promissory notes that may be exchanged or gilven in substitution
therefor after the date hereof, being collectively referrad to
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in this Mortgage as the "Notes") (the Purchaser and any other
holder or holders of any of the Notes heing collectively
referred to in this Mortgage as the "Noteholders"): and

WHEREAS, the indebtedness evidenced by the Notes hears
interest and is payable as provided in the Notes and the Note
Purchase Agreement (the terms and provisions of the Notes and
the Note Purchase Agreement baeing incorporated herein by
reference and made a part of this Mortgage to the same extent
as though set forth in full herein), with final maturity on
October 21, 1999, if not sooner paid; and

WHERLZAS, Acquisition entered into a Credit Agreement dated
of even date-herewith with the lenders ("Lenders") named
therein and “rhe First National Bank of Chicago ("FNBC") in its
individual capacity as a lender and as agent (as presently
constituted and @ _same may he amended from time to time alter
the date hereof, collectively referred to asm the "Crodit
Agreement!), and Morktcagor has assumed all of the ohligations
of Acquisition thereundsr pursuant to an Assumption Agreement
of even date herewith., " Pursuant to the Credit Agreement,
Lenders have agreed to maks.a revolving loan to Acquisition
(and subsequent to the Meryei, Mortgagor) in the maximum amount
of Ten Million Dollars ($10,000,000), to he avidenced by notes
made by Acquisition (and subsequert to the Merger, Mortgagor)
of even date, in that amount, in the form attached hereto as
Exhibit 2, incorporated herein ant mrde a part hereof (said
notes, as presently constituted and s same may be amended,
extended, renewed or consolidated from time to time after the
date hereofl, together with any and all-promigsory notes that
may be exchanged or given in substitution therefor after the
date hereof, being collectively referred to ©s the "Revelving
Notes'"): and

WHEREAS, the indabtedness evidenced by the Revo.ving Notes
bears interest and iz payable as provided in the Revuiving
Notes and the Credit Agreement (the terms and provisizis of the
Revolving Notes and the Credit Agreement being incorporstad
herein by referance and macde a part of this Mortgage to tne
same extent as though set forth in full herein), with final
maturity on Octobar ¥, 1996, if not sooner paid; and

WHEREAS, to induce (1) the Noteholders to acquire the Notes
and (i1) Lenders to enter into the Credit Agreement, Mertgagor
has agreed to execute and deliver this Mortgage to Mortgagee,
as security trustee for the bhenefit of thae Noteholders and
Lenders pursuant to the Trust Agreement (the terms and
provisions of the Trust Agreement being incorporated herein by
raference and wade a part of this Mortgage to the same extant
as though set forth in full herein), to secure payment of the
indebtedness from time to time evidenced by the Notes, the
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Revolving Notes and any and all other sums required to be paid
by Mortgagor from time to time pursuant to the Notes, the Note
Purchase Agreement, the Croedit Agreement, the Revelving Notes,
the Trust Agreement, this Mortgage or any of the other
Financing Documents (as hereinafter defined), and also to
secure the keeping, performance and observance of, and
compliance with, all covenants, agreements, conditions and
other provisions required to be kept, performed, observed and
compiled with by or on beahalf of Mortgagor pursuant to the
Notes, the Note Purchase Agreement, the Credit Agreement, the
Revolvirg Notes, the Trust Agreement, this Mortgage or any of
the othe Financing Documents: and

WHEREAS - in connection with the aforesaid agreements of
Mortgagor, Morkgagor also has agreed to provide certain other
security to Morigsagee, as such securlty trustee, to sccure
payment of the uforesald indebtednass and other sums and the
keeping, perforwmunce and observance of, and compliance with,
the aforesaid coverants, agreements, conditions and provisions,
which other security’insludes, without limitation, certain
security interests in persenal property of Mertgagor and
certain additional mortgigns or deeds of trust of real property
of Mortgagor (said additicnsl mortgages or deeds of trust, as
presently constituted and as they may be amended, extended,
renawed, consclidated, spread ¢r otherwise modified from time
to time after the date hereof, iaing collectively referred to
in this Mortgage as the "Additional Mortgages"), which real
property is identified in Schedule 5.if to the Note Purchase
Agreement;

WHEREAS, Lhe Noteholders and Lenders bave agreed in a
certain Intercreditor Agreement among them dated of even date
herewith that the obligations of Mortgagor to chem pursuant to
their respective loan documents shall be secures;,  narl passu,
by this Mortgage and the Additional Mortgages and che other
Financing Documents in acconrdance with the terms o¥ tha
Intercreditor Agreement.

NOW, THEREFORE, to secure payment of the aforesaid
indebtedness and other sums and the keeping, performance al
observance of, and compliance with, the aforesaid covenants,
agreemaents, conditions and provisions, and for and in
consideration of the sum of Ten Dollars ($10) paid to Mortgagor
and other good and valuable consideration, the receipt and
sufficiency of which are hareby acknowledgad, Mortgagor does &
hareby grant, bargain, sell, alienate, remise, release, conve n
assign, transfer, mortgage, hypothecate, pledge, deliver, set.d
over, warrant, confirm and grant a security interest to e
Mortgagee, its successors and assigns, in and to the followingm
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THE PROPERTY

(A) The land described in Schedule A attached hereto,
incorporated herein and made a part hereof (the "Land"), and
all trees, shrubbery, crops and other plantings now or
hereafter grown on the Land;

(B) TOGETHER WITH (1) all bulldings, structures and
improvements of every nature whatsoever now or hereafter
situated on the Land (collectively, the "Bulldings"), (2) all
right, title and interest of Mortgagor, of whatever character
(whether 'as owner, chattel lessee or otherwise, whether vested
or contiicant and whether now owned or hereafter acquired), in
and to all rulldlng materials, supplies and other property now
or hareaftar ctored at or deljvercd to the Land or any other
location for ipctallation in or on the Land or any of the
Buildings, and %1l fixtures, fittings, machinery, appliances,
equipment, apparatus, furnishings and personal property of
every nature whatsceveor now or hereafter located in or on, or
attached to, and used or intended to be used in connection with
the Land, any of the Buildings or any business or other
operations now or hereaf’es conducted in or on the Land or any
of the Buildings or in conaectlon with any construction or
other work now or hereafter ‘conducted in or on the Land or any
of the Buildings, (all of the pro:erty described in this clause
(2), being collectively referred Lo in this Mortgage as the
"Egquipment”) (the Buildings and tiie FEquipment being
collectively referred to in this Mocigage as the
"Improvements"), (3) any and all oil, g&s and other minerals
now or hereafter produced from or allccated to the Land and any
and all products now or hexeafter processcd o obtained from
any such oil, gas or other mmneralg, and (4} any and all plans,
specifications, drawings, books, records and similar items now
or hereatter relating to the Land or the !mprovgmgnt the
operation thereof, any rights thereto or any interest therein;

(C) TOGETHER WITH all proceeds, products, extensions,
additions, improvements, betterments, renewals, substiturtions,
replacements, accessions, accretions and relictions of and' to
all or any part of the property described in paragraphs (A) . and
(B) hereof or any other property encumbered by this Mortgage;

(D) TOGETHER WITH all right, title and interest of
Mortgagor, of whatever character (whether vested or contingent
and whether now owned or hereafter acqguired), in and to (1) all
streets, roads and public places (whether open or propesed) now
or hareafter adjeining or otherwise providing access to tho
Land, (2) the land lying in the bed of such streets, roads and
public places, and (3) all other sidewalks, alleys, ways
passages, vaults, water courses, strips and gores of land now
or hereafter adjoining or used or intended to be used in
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connection with all or any part of the property described in
paragraphs (A), (B) and (C) hareol;

(B) TOGETHER WITH all easements, rights-of-way and rights
of use or passage (whather public or private), estates,
interests, henefits, powers, rights (ineluding, without
limitation, any and all lateral support, drainage, slope,
riparian, littoral, sewar, water, alr, oll, gas, minaral and
subsurface rights), privileges, claims, franchises, licenses,
profits, rents, royalties, tenements, hereditaments,
revarsions, remainders and appurtenances of every nature
whatsouver in any way now or hereafter belenging, relating or
appertairing to all or any part of the property described in
paragrapht «2A), (B), (C) and (D) hereof:

(F) TOGETHER WITH (1) any and all judgments, scttlements,
claims, awards, dnsuriance proceeds and other proceeds and
compensation, and any interest thereon (collectively,
"Compensation"), now. oy hereafter made or payable in connection
with (a) any casualty or-cther damage to all or any part of the
property described in paragraphs (A), (B), (C), (D) and (R)
hereof, (b) any condemnaticn proceedings affecting any such
property or any rights thereiec or any interest therein, (c) any
damage to or taking of any suzh property or any rights thereto
or any interest therein arising from or otherwise relating to
any exercise of the power of eminznt domain (including, without
limitation, any and all Compensation for change of grade of
streets or any other injury to or deecrcase in the value of any
such property), or (d) any conveyance in lieu of or under
threat of any such taking, (2) any and-all _nroceecds of any
sale, assignment or other disposition of any such property or
any rights thereto or any interest therein, 43} any and all
proceeds of any other conversion (whether volurtary or
involuntary) of any such property or any rights< :nareto or any
interest therein into cash or any liquidated claim|'(4) any and
all refunds and rebates of or with respect to any ansurance
premium, any Imposition (as such term is hereinafter dzfined)
or any other charge for utilities relating te any such rnroperty
(including, without limitation, any and all rafunds and rékates
of or with respect to any deposit or prepayment relating ta any
such insurance premium, Imposition or charge), and any and all
interest thereon, whether now or hereafter payable or accruing,
and (5) any and all accounts, accounts receivable, option
rights, contract rights, general intangibles, permits,
licenses, approvals, bonuses, actions and rights in action now
or hereafter arising from or relating to any such property or
any business or other operations conducted in or on any such
property by or on behalf ol or for the benefit of Mortgagor
(including, without limitation, all rights of Mortgagor in and
to insurance proceeds, all rights of Mortgagor in and to
unearned or prepaid insurance premiums, Impositions or othex
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charges for utilities, and any deposits with respect thereto
and any interest thereeon, and all rights of Mortgagor in and to
any and all contracts and bonds relating to operation,
maintenance, construction, renovation, restoration, repair,
management or secuxity of any such property);

(G) 'TOGETHER WITH all rents of and from all or any part of
the property described in paragraphs (A), (B), (€), (D) and (E)
hereof whether now or hereafter payable or accruing (including,
without limitation, any and all money and other consideration
paid or vayable from time to time by any and all tenants,
licensavs, occupants or other users of any such property), and
all righte of Mortgagor or any other person to collect and
receive toc zame; provided, however, that permission is hereby
given to Morisager, so long as no Event of Default (as
hereinafter asiined) shall have ocecurred, to collect and use
such rents as, hut not before, they become due and payable,
which permission‘shall terminate immediately, without the
necesslty of any actien by Mortgagee, upon the occurrence of
any Event of Default;

(H) POGETHER WITH (1) ‘all right, title and interest of
Mortgagor (whether as seller, purchaser or otherwise) in and to
any and all agreements now or hereafter rwelating to any
purchase and sale or other transfer of all or any part of the
property dascribed in paragraphs Y, (B), (C), (D), (B), (F)
and (G) hereof (whether or not such purchase and sale or other
transter shall be completaed), togetrer with any and all down
payments, earnest money deposits and ctnar sccurnty (whether
monetary or otherW¢sa) paid or payable-ur danosited or to be
depos;ted in connection with any such agreemenrt, and (2) all
vight, title and interest of Mortgagor (whetlsr as lessor,
lessee or otherwise) in and to any and all leasss, subleases,
use, occupancey and similar agreaments (includineg —without
limitation, oil, gas and mining leases) now or heréafter
relating to all or any part of the property described in
paragraphs (A), (B), (C), (D) and (E) hereof (each heinc
refoerred to in this paragraph as a "lease"), together with any
and all guaranties and security of, for or otherwise relaling
to any such lease (including, without Limitatien, any and &l
cash, security deposits, advance ventals, deposits and payments
of a similar nature under any such lease or under any other
arrangement aentered into in connection with any such lease, any
and all interest thereon, and any and all right, title and
interest of Mortgagor in and to property of any tenant or other
person, whethar such right, title and interest shall have
arisen under applicable law or under any such lease or other
arrangement) and together with all rent and other consideration
(whether monetary or ctherwise) now or hereafter payable or
accruing under or in connection with any such lease (including,
without limitation, any and all cancellation or terminatien
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payments and any and all damages payable in connection with any
default), subject, however, to the conditional permission given
to Mortgagor to collect and use the rents, royaltles, issues,
profits, revenues, income and other henefits arising under any
such lease as provided above:

(I) TOGBTHER WITH any and all right, title and interest of
Mortgagor in all reciprocal easement agreements, operating
agreements and any other agreements affecting the Land and
Improvements; and

() TOGETHER WITH any and all further or greater estate,
right, title, interest, claim and demand of Mortgagor, of
whatever cheracter (whether vested or contingent and whether
now owned or hareafter acqulred), in and to any of the property
described in tipc foregoing paragraphs or any rights or
interests appurteasant: thereto.

All of the propexhy described in paragraphs (A), (B), (C),
(D), (B), (F), (G), (M+(I) and (J) above, and each item of
property therein described, is collectively referred to in this
Mortgage as the "Property.'

TO HAVE AND 10 HOLD the Froperty unto Mortgagee, its
successors and assigns, to its and their own proper use and
banefit forever, upon and subject te the terms and conditions
set forth in this Mortgage:

PROVIDED, HOWEVER, that if all of ibe Indebtedness (as
hereinafter defined) shall be fully, fiually and indefeasibly
paid at the times, in the amounts and in the manner specified
in the Financing Documents, all without any Jaduction or credit
for any impositions or other charges or expenaes paid or
payable hy or on behal{ of Mortgagor, and if Mowigagor shall
koep, perform, observe and comply with, or shall couse to bhe
kapt, performed, observed and complied with, all covenants,
agreements, conditions and other provisions of the Firuncing
Documents, then this Mortgage and the rights and interescs
hereby granted and assigned to Mortgagee shall be null and 'void
and of no further force and effect and shall be released of
record upon the written request and at the expense of
Mortgagor, but otherwise shall remain in full force and
effect.

Mortgagor warrants, represents, covenants and agrees to and
with Mortgagee, the Noteholders and Lenders as follows:
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ARTICLE I.
COVENANTS OF MORTGAGOR

Section 1.01. Pavment of lLndebtedness: Performance of

akiong. Mortgagor shall keep, perform, chserve and comply
with, or shall cause to be kept, performed, observed and
complied with, all covenants, agroements, conditions and other
provisions required to be kept, performed, observed and
complied with by or on behalf of Mortgagor from time to time
pursuant. to the Notes, the Revolving Notes, the Nota Purchase
Agreerent, the Cradit Agreement, the Trust Agroement, this
Mortgago,; the Additional Mortgages or any other document or
instrument row or hereafter avidencing or saecuring all or any
part of the indebtednass from time to time evidenced by the
Notes and Revoizinm Notes and/or otherwise governing the
responsibilities of Mortgagor in connection with such
indebtedness or-ia connection wlth the Property or any other
security for such incobtedness (the Notes, the Note Purchase
Agreement, the Credit Acreement, the Ravolving Notes, the Trust
Agreement, this Mortgace, the Additional Mortgages and all such
other documents and instiunents being collectively referred to
in this Mortgage as the "Finarcing Documents”). Without
limiting the generality of tiw lmmediately preceding sentence,
Mortgagor shall pay or cause tc ha paid (a) to the Noteholders,
when due, the indebtedness evidenzad hy the Notes, all parts of
such indebtedness (whether consistiia of principal, interest,
premiums, prepayment premiums, the Frépaymant Charge and
Additional Amount {as those terms are refined in the Note
Purchase Agreement], fees, charges or asy other sums
whatsoaver), (b) to lLenders, when due, the indabtedness
evidenced hy the Revelving MNotes or Credit Agweament, all parts
of such indebtedness (whether consisting of prancipal,
interest, premiums, prepayment premiums, lees, saarges or any
other sums whatsoaver), (¢) to the Lenders any amoints owing by
Borrower under any Rate Hedging Obligations (as that torm is
defined in the Credit Agreement), and (d) all other sure
raquired to be pald by Mortgagor from time to time pursvant to
any of the Pinancing Documents, and Mortgagor shall pay aid
satisfy, or cause to be pald and satisfied, all other debus,
obligations and liabilities from time to time secured by this
Mortgage (all such indebtedness, sums, debts, obligations and
liabilities being collectively referred to in this Mortgage as
the "Indebtedness'). Mortgagor acknowledges and agrees that
all sacurity of any kind pursuant to the Financing Documents is
security for the Indebtedness without allocation of any part or
portion thereof to any portion of the Indebtedness other than
the whole thereof.

Section 1.02. Incorporation of Dogcuments. Mortgagor
covenants and agrees that the loans secured hereby are to
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provide part of the financing for the acquisition of Mortgagor,
as more tully set forth in the Note Purchase Agreement and
Credit Agreement, ancd that tha proceeds of the loans are to be
dishbursed in accordance with the provislons contained in the
Note Purchase Agreement and Cradit Agreement. All advances and
indebtedness arising and accruing under the Note Purchase
Agreement and Credit Agreement from time to time, whether or
not the resulting indebtedness secured hareby may exceed the
aggregate face amount of any notes evidencing such
indebtedness, shall be secured hereby to the same extent as
though said Note Purchase Agreement and Credit Agreement were
fully 4ncorporated in this Mortgage. In the event of any
conflict or inconsistency between the terms of this Mortgage
and the Nate Purchase Agreement or Credit Agreement, the terms
and- provisions of the Note Purchase Agreement and Credit
Agreement shali-in each instance gevern and control.
Notwithstanding the foregoing, no greater obligation of
Mortgagor under-tiis Mortgage than under tha Note Purchase
Agreement or Credit Aareement shall be considered a conflict or
inconsistaency betweern tham, Mortgagor each instance being hound
by such greater obligation. Each and every term and provision
of the Financing Documents including the rights, romedies,
obligations, covenants, coud.tions, agreements, indemnities,
representations and warrantlas of all parties thereto, shall be
considered as if a part of thig Mortgage, and payment,
fulfillment and perfermance therasi is secured hereby, and, in
accordance with the Financing Docuwants, any delault under any
of the Financing Documents, which default continues hayond the
applicable notice and cure period, if any, under such Financing
Documents shall constitute an Event of Le¢fault (as hereinafter
defined) under this Mortgage entitling Mortgicee to all the
remedies provided in this Mortgage, under tiha Financing
Documents, and by law.

Section 1.03. Genexal Rapresentations, Covenants and
Warranties. Mortgagor fully warrants and will foreve:ir defend
the title to the Property and the validity as a firsc rriority
lien and security interest, enforceability and priority ot the
lien and sacurity interest created hereby against the clains of
all persons whomsoever claiming or who may claim the same
any part thereof, subject to the matters described in
Schedule B of a mortgagee’s title insurance policy with respect
to the Property accepted by Mortgagee on the date of delivery
of this Mortgage ("Permitted Exceptions'). Mortgagor further
warrants, represents and covenants that: (a) subject only to
the Permitted Gxceptions, Mortgagor is soized ol an
indefeasible estate in fee simple in and to the Land, the
Buildings and all other parts of the Property constituting real
property; (b) subject only to the Permitted Exceptions,
Mortgagor has good, absolute and marketable title to the
Equipment and all other parts of the Property constituting
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personal property; (c) Mortgagor has good right, full power and
lawful authority, without the joinder or consent of any person,
to mortgage, pledge, assign and grant a security interest in
the Property pursuant to and as provided in this Mortgage, and
Mortgagee may at all times peaceably and quietly enter upon,
hold, occupy and enjoy the Property in accordance with this
Mortgage: (d) the Property is free and clear of any and all
liens, security interests, charges, encumbrances and claims of
other persons, of any kind whatsoaver, other than the Permitted
Exceptions; (e) Mortgagor will maintain and preserve the lien
of this Mortgage until the Incebtedness shall have been fully,
finally 2nd indefeasibly paid; (f) all costs incurred and which
have bhecors due and payable prior to the date hereof in
connection-with any construction of, in or on any improvements
or in connzetion with the purchase of any Equipment have been
paid; (g) the-lind has frontage on, and direct access for
ingress from and 2aress to, physically open, public and
dedicated street(s): and (h) electric, gas, sewer, water and
telephone tacilities mad any and all other necessary utilities
are, and at all times hareaflter shall be, availlable in
sufficient capacity to service the Property satisfactorily
until the Indebtedness shall have been fully, finally and
indefeasibly paid, and any ecoesements legally required to assure
the continuation of such utility service to the Property have
been obtained and duly recordec. ‘

Section 1.04. Status of Property.

Mortgagor represents and warrants:

(a) "The Property is not located ' in an area identified
by the Secretary of Housing and Urban Develcpmant or any
successor thereto as an area having special Flzos hazards
pursuant to the National Flood Insurance Act of 1968 or the
Flood Disaster Protection Act of 1973, as amended; or any
successor law.

(b) Mortgagor has all necessary certificates,
licenses and other approvals, governmental and otherwisae,
necessary for the operation of the Property and the conduce of
its business thereon and all required zoning, building ceode,
land use, environmental and other similar permits or approvals,
all of which are in full force and etifect as of the date hereof
and not subject to revocation, suspension, forfeiture or
modification,

(c) The Property and the present and contemplated use
and occupancy thereof are in full compliance with all
applicable federal, state and local laws, ordinances, building
codes, rules and regulations pertaining te zoning, parking,
construction, building, land use and environmental matters.
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(d) All public roads and streets necessary to serve
the Property for the use thereof have been completed, are
serviceable and have baeen dedicated to and formally accepted by
the appropriate governmental entities.

(e) The Property is free from damage caused by fire
or other casualty.

(f) There are no agreements, contracts or lease
provisions, written or oral, providing any tenant of the
Property. or any other third party the option to purchase all or
any pacc ef the Property.

{5V Mortgagor and its agents have not entered inte
any leases cu-other arrangements for occupancy of space within
the Property criiar than thosae leases furnished to Mortgagee.

(h) The Property is taxed separately without regard
to any other property and for all purposes the Property may bhe
mortgaged, conveyed, ara-otherwise dealt with as an independent
parcel.

Section 1.05. Recordaciol of Mortdgade and Financing
Statements. Mortgagor will ‘execute, acknowledge and deliver
any financing statements and other instruments in addition or
supplemental hereto, including, wivhout limitation, contracts,
licenses and permits affecting the Property, which may be
requested by Mortgagee from time to Lire in order to perfect
and maintain the validity and effectivarness of this Mortgage
and the lien and security thereof to Mortgmaee and in such
manner and places and within such tlmes as moy ha necessary on
appropriate to accomplish such purposes and tc preserve and
protect the rights and remedies of Mortgagee. Martgagor will
furnish satisfactory evidence of every such reccrding, filing
and registration to Mortgagee. Mortgagor hereby appoints
Mortgagee as its true and lawful attorney-in-fact (aid such
appointment is coupled with an interest and is irrevecalle) to
file, with Mortgagor’s signature, or without Mortgagor'’s
signature in the state and county where the Property is located
and any other jurisdiction in which such filing may lawfully
and effectively be made without Mortgagor’'s signature, any and
all Uniform Commercial Code financing and continuation
statements which Mortgagee may deem nacessary or appropriate to
file with respect to this Mortgage.

Section 1.06. laxes, Assessments and Qthex charaes.
Subject to its rights to contest certain taxes under the Note

Purchase Agreement or Credit Agreement, Mortgagor shall pay,
before the same become delinquent, all taxes (including,
without limitation, any registration or recording taxes
incurred in connection with this Mortgage), insurance premiums,
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assessments, dues, fines, impositions, and public charges,
general and special, ordinary and extraordinary, of every
character (including penalties and interest), all charges made
by utility companies, public or private, for services furnished
or used in connection with the Property, all common area
utility and maintenance charges, and all other impositions
attributable to the Property ("Impositions").

Section 1.07. Qefense of Witle and Litication. If the
lien or security interest created by this Mortgage, or the
validity, enforceability or priority thereof or of this
Mortgage, or if title or any of the rights of Mortgagor or
Mortgagee in or to tha Property, shall be endangered or
quastiones,  2x shall pe attacked directly or indirectly, or if
any action tr proceeding is instituted against Mortgagor or
Mortgagee witn respect thereto, Mortgagor will promptly notify
Mortgagee thaerecds and will diligently endeavor to cure any
defect which may-na feveloped or claimed, and will take all
necaessary and propacs.staps for the defense of such action or
proceeding, including tha employment of counsel, the
prosecution or defense af litigation and, subject to
Mortgagea’s approval, the compromise, release or discharge of
any and all adverse claims., - Mortgagee (whether or not named as
a party to such actions or proceedings) is hereby authorized
and empovered (but shall not bel obligated) to take such
additional steps as it may deem nuciassary or proper for the
defense of any such actlon or proceading or the protaction of
the lien, security interest, validity, ‘enforceability or
priority of this Mortgage or of such titie or rights, including
the employment of counsel, the prosecution 2r defense of
litigation, the compromise, release or diszharge of such
adverse claims, the purchase of any tax title<and the removal
of such prior liens and security interests., Mevtyagor shall,
on demand, reimburse Mortgagee for all expenses  including
attorneys’ fees and disbursements) incurred by it .ir connection
with the foregoing matters, All such costs and experses of
Mortgagee, until reimbursed by Mortgagor, shall he paxt .of the
Indebtednass and shall be deemed toc be secured by this ‘Mortgage.

Saction 1.08. Zoning and Title Magters. Mortgagor will
not, without the prior written consent of Mortgagee,
(a) initiate or support any zoning reclassification of the
Property, seek any variance under existing zoning ordinances
applicable to the Propaerty or use or permit the use of the
Property in a manner which would result in such use becoming a
nonconforming use under applicable zoning ordinancas,
(b) modify, amend or supplement any of the Permitted
Exceptions, (¢} impese any restrictive covenants or
encumbrancaes upon the Property, execute or file any subdivision
plat affecting the Property or consent to the annexation of the
Property to any municipality, or (d) permit or suffer the
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Property to be used by the public or any person in such manner
as might make possible a claim of adverse usage or possession
or of any implied dedication or easement by prescription.

Section 1.09. S\ .

(a) Mortgagor shall keep or cause to be kept such
casualty and liability insurance on the Property as required
under the Note Purchase Agreement and Credit Agreement, in
amounts and against insurable hazards as set forth therein.
Notwithstanding anything to the contrary contained in the Note
Purchase - Agreement or Credit Agreement, such insurance shall be
malntainud-in effect so long as any of the Indebtedness is
outstanding .~ or for so long as Mortgagor has obligations to
Mortgagee unsay the Trust Agreement, Note Purchase Agreement or

Credit Agreemcni.

(b) Should Mortgagor fail to effect, maintain or
renew any insurance nrovided for in this Section 1.09, the Note
Purchase Agreement or Crodit Agreement, or to pay the premium
therefor, or to deliver to Mortgagee proper evidence thereof,
Mortgagee, at ite sole optimn and without any obligation, way
procure such insurance, and iy sums expended by it to procure
any such lnsurance shall he secured by this Mortgage and shall
be repald by Mortgagor together wi.th any late chawge within
five (5) days after receipt of bilys therefor from Mortgagee.

(¢) Mortgagor shall not obilain or carry separate
insurance concurrent in form or contributing in the event of
loss with that required under the Note-pPurchase Agreement or
Credit Agreement unless Mortgagee is included  therein as an
insured and named in o mortgagee endorsement < with loss payable
to Mortgagee. Mortgagor shall lmmediately notiiy Mortgagee
whenever any such separate insurance is obtainea and shall
deliver the policy or policies or certificates evidancing the

same to Mortgagea,

Section 1.10. Adiustment of Losses with Inswurance ins

Application ol Proceeds of InsuraneQ. In case of loss,
Mortgagee is at all times authorized to collect and receipt for

any insurance money. Any insurance proceeds paid either to
Mortgager or Mortgagee pursuant to the policies reguired by the
Note Purchase Agreement or Credlt Agreement shall be delivered
to and held by Mortgagee to be distributed in accordance with
the Trust Agreement.

Section 1.11. gStamp Tax. If, by the laws of the United
Statas of America, or of any state or principal subdivision
having jurisdiction over Mortgagor, any tax is due or becomes
due in respect of the issuance of any Note or Revolving Notes,
or recording of this Mortgage or additions to or consolidations
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of this Mortgage, whether at the original recording hereef or
subsequent recordings, Mortgagor covenants and agrees to pay
such tax in the manner required by any such law. Mortgagor
further covenants to' hold harmless and agrees to indemnify
Mortgagee, its successors or assigns, against any llabillty
incurred by reason of the imposition of any tax on the issuance
of any Note or Revolving Notes or recording of this Mortgage.

section 1.12. [ffect of Chandes in Lawg Redarding
Taxation. In the event of the enactment after this date of any
law of the state in which the Property is located or any
politizal subdivision thereof deducting from the value of land
for the purpose of taxation any lien thereen, or imposing upon
Mortgagee ‘tii2 payment of the whole or any part of the taxes or
assassments or-charges or liens herein required to he pald by
Mortgagor, or -changing in any way the laws ralating to the
taxation of mortynges or debts securaed by mortgages or deeds of
trust or similar-instruments, cor the Mortgagee’s interest in
the Property, or tha gunner of collection of taxes, so as to
adversely affect this Mestgage or the Indebtedness secured
hereby or the then holders thereof, then, and in any such
event, Mortgagor, upon demend by Mortgagee, =hall pay such
taxes or assessments, or relrbarse Mortgagee therefor.

Section 1.13. gchanaes to Mortouage or Related Loan
Rocuments. If the payment of the indebtedness secured by this

Mortgage or any part thereof be extznded or varied or if any
part of the security be released, ail persons now: or at any
time hereafter liable therefor, or whosa consent to this
Mortgage was obtained, shall be held to’assgent to such
extension, variation or release, and their liobility and the
lien and all provisions hereef shall continuz-in full force,
the right of recourse, if any, against all such parsons baing
expressly reserved by Mortgagee, notwithstandineg wuch
extension, variation or welease. Any person or envity taking a
junior mortgage or other lien upon the Property or ary interast
thercin, shall take sald lien subject to the rights of
Mortgagea, Noteholders or Lenders to amend, modify, and
supplement, restate and consolidate this Mortqage, or the
Financing Documents and to vary the rate of interest and tle
method of computing the same, and to increase the principal
amount thereof, and to impose additional fees and other
charges, and to extend the maturity of sald indebtedness, and
to grant partial releases of the lien of this Mortgage, in each
and every case without obtaining the consent of the holder of
such lien and without the lien of this Mortgage losing its
priority over the rights of any such junior lien. Nothing in
this Section contained shall be construed as waiving any
provision contained herein which provides, among other things,
that it shall constitute an Event of Default if the Property be
sold, conveyed, or encumbered unless permitted by the Financing
Documents.
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Section 1.14. Eminent Remain.

(a) In the event that title to, or the temporary use
of, the Property or any part thereof shall be taken pursuant to
eminent domain or condemnation preceedings, or by any
settlement or compromise of such proceedings, or any voluntary
conveyance of the Property or any part thereof during the
pendency of, or as a result of a threat of, such proceedings
("Eminent Domain"), the Mortgagor shall be obligated to
continue to make the payments specified in the Financing
Documents.

() The compensation for Eminent Domain shall be
applied in-e2cordance with Section 4.4 of the Trust Agreement.

Section lvis.

Subrogation.

(a) In casc liortgagor fails to make any payment or
perform any of its couvenants and agreements contained herein or
in any other Financing Documents, Mortgagee may, but need not,
make such payment or perform such act herein or therein
required of Mortgagor, in ény- form and manner deemed axpedient,
and may, but need not, make ¢4ll or partial payments of
principal or interest on prior oncumbrances, it any, and
purchase, discharge, compromise ox settle any tax lien or other
prior lien or title or claim therwol, or redeem from any tax
sale or forfeiture or contest any t&» or assessment, including
without limitation the payment of prinsipal, premium and/ov
interest on the Indebtedness, whether &l maturity, upon
acceleration or othorwise. All moneys paid ter any of the
purposes herein authorized and all expenses puid or incurred in
connection therewith, including attorneys’ fecs, and any other
monaeys advanced by Mortgacgee to protect the Propurty and the
lien heraof, shall he so much additional indebtedniss secured
hereby, and shall become immediately due and payable without
notice and with interest thereon at (i) the rate provided In
the Note Purchase Agrecment as applicable during the
continuance of an Event of Default if such amounts are advanced
by the Noteholders ("Note Purchase Agreement Default Rate") or
(1i) the rate provided in the Credit Agreement as applicable
during the continuance of a Default ("Credit Agreement Default
Rate") if such amounts are advanced by the Lenders. Inaction
of Mortgagee shall never be considered a waiver of any right
accruing to it on account of any default on the part of
Mortgagor.

In the event Mortgagee shall elect, pursuant to this
Section 1.15, to undertake to perform Mortgagor’s obligations
for restoration or rebuilding as required of Mortgagor by this
Mortgage or any other Flnancing Documents, Mortgagee shall not
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be required to restore or rehuild the Buildings to any greater
extent than will be covered by available proceeds or estimated
proceeds of insurance or condemnation award. An estimate of
availlable proceeds may be made if at such time as Mortgagee is
prepared to arrange for plans, solicit bids, let a contract, or
otherwise proceed with restoration, the loss may not have been
adjusted with insurers or the court may not have finally
determined the amount of a condemnation award. If Mortgagee
shall have expended any amount for restoration or rebullding in
excess of the actual or estimated proceeds of insurance or
condemndtion award for the purpose of such repair or
replacuanent, the amount of such excess ("Excess Restoration
Cost'") s% axpended by Mortgagee shall constitute additional
indebtedness hereunder and shall be secured by the lien hereof.

All advances, disbursements and expenditures
(collectively "advances") made by Mortgagee before and during
foreclosure, pricr to sale, and where applicable, after sale,
for the following purpsses, inecluding interest thereon at the
Default Rate (as such term is defined below), are hereinafter
referred to as "Protective Advances":

(1) advances puzsuant to this Section 1.15;
(11) Excess Restorzcivn Costs:

(Lii) advances in accocdirce with the terms of this
Mortgage or the other Financing Losuments to: (1) protect,
preserve or restore the Property; [il) preserve the lien of
this Mortgage or the priority theredi; or (ili) enforce
this Mortgage, as referred to in Subscction (b)(5) of
Section 15-1302 of the Illinois Mortgage roreclesure Law,
as amended from time to time ("Act"):

(iv) payments of (i) when due installments of real
estate taxes and other Impositions; (il) othexr ohiigations
authorized by this Mortgage or the other Financina
Documents; or (iil) with court approval any other darcunts
in connection with other liens, encumbrances or interasts
reasonably necessary to preserve the status of title, all
as referred to in the first paragraph of this Section of
this Mortgage and in Section 15-1505 of the Act:

(v) attorneys’ fees and other costs incurred in
connaction with the foreclosure of this Mortgage as
referred to in Sections 1504 (d) (2) and 15=1510 of the Act
and in connection with any other litigation or
administrative proceaeding to which the Mortgagee may he or
become or be threatened or contemplated to be a party,
including probate and bankruptey proceedings, or in the
preparation for thea commencement or defense of any such
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suit or proceeding; including flling fees, appraisers’
fees, outlays for documents and expert evidence, witness
fees, stenographer’s charges, publication costs, and costs
(which may be cstimated as to items to he expended after
entry of jucdgment) of procuring all such abstracts of
title, title charges and examinations, foreclosure minutes,
title insurance policies, Torrens certificates, appraisals,
and similar data and assurances with respect to title and
value as Mortgagee may cdeem reasonably necessary eithar to
prosecute or defend such'suit or, in case of foreclosure,
to awvidence to bidders at any sale which may be had
pursuant to the foreclosure judgment the true condition of
the citle to or the value of the Property;

(v} Mortgagee’s fees and costs arising between the
entry of judement of foreclosure and the confirmation
hearing as Zefarred to in Subsection (b) (L) of Section
15-1508 of tne Azt;

(val) paymeric by Mortgageo of Impositions as
required of Mortgagar by this Mortgaga:

(viii) ewxpenses dzductible from proceeds of sale
referred to in Subsectiors f/2) and (b) of Section 15~1512
of the Act; and

(ix) expenses incurred oad expenditures made by
Mortgagea for any ona or more of tas [ollowing: (i) if the
Property or any portioen thareof ccastitutes one or more
units under a condominium declaration,-cssessments imposed
upon the owner thereof: (ii) Lf any ol tha Property
consists of an interest in a leasechold c¢sente under a lease
or sublease, rantals or other payments reguired to be made
by the lessee under the terms of the lease <r sublease;
(iil) premiums upon casunlty and liability insirance made
by Mortgagee whether or not Mortgagee or a receiver is in
possession, if veasenably raquired, without ragasd (o the
limitation to maintaining of insurance in effect at the
time any receiver or moxtgagee takes possession of tle
Property imposad by Subsection (c)(l) of Section 15-1704 of
the Act; (iv) payments required or deemed by Mortgagee to
ba for the benefit of the Property or required to he made
by the owner of the Property under any grant or declaration
of casement, easement agreement, reciprocal casement
agreement, agreement with any adjoining land owners or
other instruments creating covenants or restrictions for
the benefit off or affecting the Property: (v) shared or
common expense assessments payable to any assgociation or
corporation im which the owner of the premiszes is a member
in any way affecting the Property: and (vi) operating
deficits incurred by Mortgagee in possession or reimbursed
by Mortgagee to any receiver.

-]
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This Mortgage shall be a lien for all Protective
Advances as to subsequent purchasers and judgment creditors
from the time the Mortgage is recorded, pursuant to Subsection
(b) (5) of Section 15-1302 of the Act,

The Protective Advances shall, except to the extent,
if any, that any of the same is clearly contrary to or
inconsistent with the provisions off the Act, he included in:

(1) determination of the amount of indebtedness
secured by this Mortgage at any time;

(11) the indebtedness found due and owing to the
Mortgagze in the judgment of foreclosure and any subsequent
amendment’ 2of such judgment, supplemental )udqmenta, orders,
adjudicatiors or Plndjnga by the court of any additional
indebtedness recomlng due after entry of such judgment, it
being agreed-inat in any foreclosure judgment, the court
may reserve juriksdiction for such purpose;

(iil) deternination of amounts deductible from sale
proceeds pursuant to Section 15-1512 of the Act;

(iv) determination of the applicatlon of income in
the hands of any receiver o mortgagee in possession: and

(v) computation of any deficiency judgment
pursuant to Subsections (e) of Section 15-1508 and (b) (2)
of Section 15=1511 of the Act.

(b) Should any amount paid out, advenced or incurred
hereunder by Mortgagee, be used directly or .indirectly to pay
off, discharge or satisfy, in whole or in part, any lien or
encumbrance upon the Proparty or any. part theres? on a parity
with or prior or superior to the lien hereof, then‘es
additional security hereunder, Mortgagee hall be subiogated to
any and all rights, oqual or superior titles, liens ane
equities, owned or claimed by any owner or holder of sujiu
outstanding liens, charges and indebtedness, however remote,
regardless of whether said liens, charges and indebtednaess are
acquired by assignment or have been released of record by the
holder thereof upon payment. Mortgagee and any person
designated by Mortgagee shall have the right, and is hereby
granted the right, to enter upon the Property for the toregoing
purpeses.

Section 1,16, Malntenance of Mortgador’s Intorest.
Pursuant to Secticn 11 of the Note Purchase Agreement and

Ssection 6.1 of the Credit Agreement (incorporating Section 11
of the Note Purchase Agreement by reference), Mortgagor has
agreed not to transfer, pledge, encumber, sufffer to exist any
Lien, or assign all or any interest in the Property.
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Section 1.17. pgsianment of Rents.

{a) The assignment set forth in paragraph (G) of the
section of this Mortgage entitled "Tha Property” shall, te the
oxtent permitted by law, constitute an absolute and present
assignment of the rents, royalties, issues, profits, revenues,
income and other benefits described in sald paragraph, subject,
however, to the conditional permission given to Mortgagor to
collect and use the same as provided in said paragraph.
Neither the existence nor the exercise of such conditional
permission shall subordinate such assignment to any subsequent
asslgrmant by Mortgager, and all cuch subseguent assignments
shall be gubject to the rights of Mortgageo under this
Mortgage. - The assignment set forth in paragraph (G) shall he
fully operative without any further action by Mortgagor or
Mortgagea. Wortwagee is hereby ilrrevocably authorized and
empowered, at iie option, to demand, collect, receive and
enforce payment-utl any and all such rents, royaltles, lissues,
profits, revenues, (lncome and other beneflts at any time during
the continuance of any Lvent of Default (as haerelnafter
defined), and to give receipts, releases and satisfactions
therefor, whether or not Mortgagee shall have taken, or at any
time shall take, possession of the Land, the Buildings or any
other part of tha Property. < mortgagee is hereby irrevocably
authorized to notify all tenante, licensees, invitees, guests,
customers, occupants and other usars of all or any part of the
Property of Mortgagee’s rights undec. this Section and under
paragraph (G).

(b} Mortgagor hereby grants 4o Mortgagee the right,
at Mortgagee’s option at any time during the gontinuance of any
Event of Default, to take all actlons with résvect to any and
all such rents, royalties, lesues, profits, raverues, income
and other benefits as arve contemplated by Sectici 2.03 of thin
Mortgage. Mortgagor hereby irrevocably authorizes and appoints
Mortgagee the agent and attorney-in-fact of Mertgagoy,  at
Mortgagee’s option, to demand, collect, receive and onizica
payment of any and all such rents, royalties, issues, pxefits,
revenues, income and other benefits after the occurrence o any
Event of Default, to give receipts, releases and satisfacticas
therefor and to apply such collections in the manner provided
in Section 2.03, which appointment shall be deemed to be
coupled with an interest. Such assignment, grant and
appointment shall continue in effect until the Indebtedness
shall have been paid in full., Mortgagor hereby irrevocably
consants to the entry upen and taking possession of the
Property by Mortgagee pursuant to such grant and appointment,
whether or not foreclosure proceeding shall have been
commenced. Neither the exercise by Mortgagee of any rights
undexr this Section: or the aforesaid paragraph (G), nor the
application of any such rents, royalties, issues, profits,
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revenues, income or other benefits to the Indebtedness, shall
cure or waive any Event of Default or any notice of any Event
of Default or invalidate any such notice or any act done
pursuant to this Mortgage or pursuant to any such noticé,

(c) Upon reguest by Mortgagee, Mortgagor shall assign
to Mortgagee, as additional security for the Indebtedness, by a
written document approved by Mortgagee, all right, title and
interest of Mortgagor in and toc any and all leases now or
hereafter affecting all or any part of the Property, together
with anv and all guaranties and security of, for or otherwise
relatiag to such leases and all rent and other money payable or
accruing under or in connection with such leases, subject to
the conditienal permission given to Mortgagor teo collect and
use the rents. royalties, issues, profits, revenues, income and
other benefitc 4rising under such leases as provided above.

Section 1.12. Security Adreement and Financing Statemants.

(a) Mortgagor-and Mortgagee agree: (i) that this
Mortgage shall constitute a Security Agreement within the
meaning of the Uniform Comuercial Code (tha "Coda") of the
state in which the Propert) is located with respect to (1) any
property included in the delinition herein of the word
"property," which property may no: be deemed to form a part of
the real estate deseribed in Exnlbit A or may not constitute o
"fixture" (within the meaning of tre. applicable saction of the
Cocla) and (2) any fixture which constitutes a part of the
Property, and all replacements of sucn property, substitutions
for such property, additions to such proparty, and the proceeds
thereof; (il) that o security interest inland to the Property
is hercehy grantac to Mortgagee and that, uper-recordation in
the real estate records of the proper office tris instrument
shall constitute a "fisxture filing" within the @weaning of the
applicable section of the Code:; and (iii) that all of
Mortgagor’'s right, title and interest therein are heseby
assigned to Mortgagee:; all to secure payment of the
Indebtedness,

(p) It any Rvent ol Default occurs hereunder,
Mortgagee, pursuant to the appropriate provisions of the Code,
shall have an option to procead with raspect to both the neal
property and any portions of the Property which are not real
property in accordance with its rights, powers and remedies
with respect to the real property, in which event the default
provisions of the Code shall not apply. The parties agree that
if Mortgagee shall elect to proceed with respect to any
portions of the Property which are not real property separately
from the real property, Mortgagee shall have all remedies
available to a secured party under the Code and ten (10) days’
notice of the sale shall be reasonable notice. The reasonable
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axpenses of retaking, holding, preparing for sale, selling and
the like incurred by Mortgagee shall include, but not be
limited to, attorneys’ fees and legal expenses incurred by
Mortgagea,

Section 1.,19. After Acquired Property. To the extent
permitted by law, the lien of this Mortgage shall attach
automatically, without the necessity of any action by Mortgagor
or any othexr person, to all right, title and interest of
Mortgagor in and to any and all after-acquired property of the
character or type described in the section of this Mortgage
entitled "The Property". Mortgagor shall promptly execute and
deliver io-Mortgagee such documents and instruments as may be
recuested Ly Mortgagee to confirm and perfect such lien.
Mortgagor nieisahy irrevocably authorizes and appoints Mortgagee
the agent ana-sttorney-in-fact of Mortgagor to execute all such
documents and inscruments on hehalf of Mortgagor, which
appointment shalil be deemed to ba coupled with an interest.

ARTICLE II.

DEFAULYS AND REMEDIES

Section 2,01. fvent of Rafaw.t. As used in this Mortgage,
the term "Event of Default" shalli mean and refer to the
occurrence of any one or more of tre.- following events:

(a) any Event of Default, Delault or Actionable
Default under and as defined in the Notus, Mote Purchase
Agraement, the Revolving Notes, the Credit Agreement, the Trust
Agreement, any of the Additional Meortgages croany other
Financing Document; or

(b) failure by Mortgagor to duly keep, perform,
ohserve or comply with, or to cause to be duly kept, performed,
observed or complied with, any covenant, agrasement, coufition
or other provision required to be Kkept, performed, obhsexvad or
compiled with by or on hehall of Mortgagor pursuant to this
Mortgage (other than any covenant, agreement, condition or
other provision that is the subject of a separate Event of
Default pursuant to this Section); provided, however, that such
failure shall not be an Event of Default unless and until
written notice of such failure shall have heen given to
Mortgagor and such failure shall not have been cured before
expiration of the period of 30 days following the giving of
such notice; or

(¢) discovery of any material breach or material
inaccuracy of any warranty or representation of Mortgagor set
forth in this Mortgage; or

2292516
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(d) any other cause for accelerating the maturity of
the Indebtedness, or tor declaring the Indebtedness te he
immediately due and payable, pursuant to this Mortgage or any
of the other Financing Documents; or

(e) the lien of this Mortgage shall cease to be a
valld and pertected first priority lien, subject only to the
Permitted Exceptions.

Sectlon 2.02. Moxtuagee's Rowexr of Enfoxcoment. At any
time during the continuance of any Event of Default and
following the giving of a Notice of Actionable Default (as that
term is “efined in the Trust Agreaement) and during such time as
such Notico of Actionable Dofault has not heen withdrawn
pursuant to-iLha terms and provisions of the Trust Agreement,
Mortgagee may-praceed by any appropriate judicial or
non-judicial action or proceading to (a) enforce payment of all
or any part of tiie Indebtedness in accordance with the
Financing Documents. /) declare the antire balance of any or
all of the Indebtednuss-to be immediately due and payable
without praesentment, demand, protect or notice of any kKind (all
of which are hereby expressly waived by Mortgagor), (c¢) entorce
performance of any term of this Mortgage or any of the other
Financing Documents, (d) enforce any other rights of Mortgagee
with respect to the Indebtecdness, 'the Property or any other
security for the Indebtedness, (v; [foreclose this Mertgage and
pursue all remedies afforded to a rmortgagee under and pursuant
to the Act, (f) to the extent permitted by law, pursue the
partial foreclosure of thls Mortgage #or any part of the
Indebtedness then due and payable, subject *o the continuing
encumbrance of this Mortgage as security for the balance of the
Indebtedness not then due, (g) advance sums,/ an an amount to bhe
determined by Mortgagee in its sole discretion ~to satisfy any
or all of Mortgagor’s obligations under the Finaacing
Documents, or (h) pursue any othar rights, powars ond remedies
available to Mortgagee, at law or in oquity, in connzcition with
the Indebtedness, the Property or any other securlty for the
Indebtedness. Mortgagee may pursue any or all such accicns or
proceedings, at Mortgagee’s option, separately or concurrently
and in such order as Mortgagee may desire, either with or
without entry or taking pessession and whether or not all or
any part of the Indebtedress shall have been declared to bhe
immediately due and payable or shall otherwise be due.
Mortgagee may pursue any and all such actions or proceedings
without prejudice to lortgagee’s right thereafter to foreclose
this Mortgage and without prejudice to any right of Mortgagee,
the Noteholders or the Lenders thereafter to procsed by any
other action or proceeding to enforce any or all rights, powers
and remedies of Yortgagee, the Noteholders or the Lenders with
respect to the Indebtedness, the Property or any other security
for the Indebtedness, whether or not the basis for any such
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subsaequent action or proceeding shall be an Event of Default
axisting at the time such earlier action or proceeding wag
commenced.

Section 2.03. qea’s M E 1 Take
Possess i on

(a) At any time during the continuance of any Bvent
of Default, whether or not foreclosure procecdings shall have
been instituted, Mortgagee, to the extent permitted by law, may
enter and take possession of all or any part of the Property,
may exciude Mortgagor and its officers, employees, agents,
contractors, attorneys and other representatives therefrom and
may have isint access with Mortgagor to the hooks, papers and
accounts cr-ertgagor and of any manager of the Property. Upon
request by Morrgagee at any time during the continuance of any
Event of Dafaul’., Mortgagor shall peaceahbly and quietly vacata,
surrender and deliver possession of the Proporty (or any part
of the Property that ray be designated by Mortgagee) to
Mortgagee, If Mortgagox-shall not vacate, surrender and
deliver possession of the Property (or such part of the
Proparty) to Mortgagee ag nrovided above, then, without
limiting any other right to anter and take possession of the
Property (or such part ol thic Property), Mortgagee may rasort
to any and all legal and equitéple remedies required to evict
and dispossess Mortgagor therefrouw (including, without
limitation, one or more summary puieceedings or actions for
forcible entry and detainer, trespass ho try title or
restitution), and Mortgagee may obtain‘e judgment, order or
decree of any court of competent jurisdictinn conferring on
Mortgagea the right to immediate possessicn and requiring
Mortgagor to immediately vagate, surrender ecos deliver
possaession of the Property (or such part of the Property) to
Mortgagea., Mortgagor hereby specifically and iuwovocably
consents to the entry of any such judgment, order Or decree.
Upon request by Mortgagee, Mortgagor shall pay to Morivagee, or
to any othar person that Mortgagee may designate, all costs,
axpenses and liabilities (including, without limitatiouw,
attorneys’ fees) incurred by Mortgagee, hy any of the
Noteheolders or by any of the Lenders in connection with anv
such failure to vacate, surrender and deliver possession or in
connaction with any such ‘judgment, order or decree or the
exercise of any such remedies, together with interest thereon
at the Note Purchase Agraement Default Rate or Credit Agreement
Default Rate, as applicable, from the date incurred by "
Mortgagee, by any of tha Noteholders or by any of the Lenders
until the date so paid to, or as directed by, Mortgagea.

(k) After any such entry into possession, Mortgagee,
acting in Mortgagor’s name or otherwise, may hold, store, use,
oparate, manage and control the Property (or any part of the
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Property which then is in the possession of Mortgagee) and may
conduct the business and operations thereof. 1In doing so,
Mortgagee may, but shall not be obligated to:

(1) carry out any and all necessary and desirable
maintenance, repairs, renewals, replacements, alterations,
additiens, betterment, and improvements of oxr to the
Property (or such part of the Property):

(ii) purchase or otherwise acquire and install in
cr oa the Property (or such part of the Property)
adaivional fixtures, personal property and other property
of thie type encumbered by this Mortgagae;

(Lil) insure the Property or keep the Property
insured;

(iv) “mapage, cperate and exercise all rights and
powers of Mortgages with respect to the Property (or such
part of the Property; and the management and operation
thereof (including, without limitation, the right to enter
into leases, to cancael, anforce or modify leases, to evict
tenants by summary proceunings or otherwise and to take
cther appropriate steps to anforce leases);

(v) enter into agreements with others to exercise

the rights and powers of Mortgadges under this Mortgage: and

(vi) collect and receive ail rents, royaLtLes,
issues, profits, revenues, income and r*her banefits of and
from the Property {or such part of the Property) and any
business or other operations conducted tbarein or thereon
by or on behalf of or for the beanefit of Mectyagor
(including those past due as well as those acciuing
thereafter), and apply the money so recelved I 'accordance
with the provisions of the Trust Agreement.

(c) In the event of any such entry into possession,
Mortgagee shall ke liable to account only for rents, royalities,
issues, profits, revenues, income and henefits actually
received by Mortgagee while in possession of tha Property. In
tha avent of any foreclosure, Mortgagee may remain in
possession of all or any part of the Propexrty until the
foreclosure sale and thereafter during any period of
recdemption. In the absence of any foreclosure, Mortgagee may
remain in possession of all or any part of the Property as long
as there exists an Event of Default. The same right of taking
possession shall exist during the continuance of any subsequent
Event of Default. Neither Mortgagee, any of the Noteholders
nor any of the Lenders shall be obligated, by virtue of this
Section or hy virtue of any actions contemplated by this
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Mortgage or by any of the other Financing Documents, to perform
or discharge any obligation, duty or liability of Mortgagor
under any lease or other agreement ralating to all or any part
of the Property or under any law, ordinance, rule, regulation,
order, judgment, injunction or decree relating to all or any
part of the Property. Neither Mortgagee, any of the
Noteholders nor any of the Lenders shall incur any liability
for, nor shall Mortgagor assert any claim or set off as a
result of, any acts or omissiens of Mortgagea, any Noteholders
or any Lenders oxr of Mortgagee’s, or any Noteholder’s or any
Lender’s. offlcers, employees, agents, contractors, attorneys or
othexr xveoresentatives, while in possession of all or any part
of the Prorerty (oxcept for damages directly caused by
Mortgagee's, -or any Notehelder’s or any Lender’s own gross
negligence ‘or intentional wrongful acts). Mortgagor hereby
expressly and lrrevocably walves, releases, discharges and
relinguishes all such liabillities, claims and rights of set off,

(d) Upon reuuast by Mortgagee, Mortgagor shall pay to
Mortgagee, or to any othar pergon that Mortgagee may designate,
all costs, expenses and liabilities (including, without
limitation, attorneys’ feces and expenses) incurred by
Mortgagee, by any of the Nctabolders or by any of the Lenders
in connection with the holdiny, storage, use, oparation,
management, control, maintenanca, wrepalr, alteration or
improvemant of all or any part of the Property (except to the
oxtent such costs, expenses and lia%ilities shall have been
paid out of collections from the Prcparty as provided above),
togeth«s with interest thereon at the ‘Note Purchase Agreement
Defavit Rate or Credit Agreement Defauli Rate, as applicable,
from the date incurred by Mortgagee, by any cf the Noteholders
or bv any of the lLenders until the date so paid to, or as
dirested by, Mortgagea,

(e} Without limiting the generality of the foregoing
previsions of this Section, Mortgagee shall also have wll

power, authority and duties as provided in Section 1£=2733 of
tho Act.

Section 2.04. Appointment of Receiver.

(a) Upon, or at any time after the filing of a
complaint to foreclose this Mortgage, the court in which such
complaint is filed may appoint a receiver of the Property
whenever Mortgagee, when entitled to possession, so requests
pursuant to Section 15-1702(a) of the Act. Such receiver shall
kave all powers and duties prescribed by Section 15~1704 of the
Act, including the power to make leases to be binding upon all
parties, including the Mortgagor after redemption, the
purchaser at a sale pursuant to a judgment of foreclosure and
any person acquiring an interest in the Property after entry of
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a judgment of toreclosure, all as provided in Subsection (g) of
Section 15-1701 of the Act. In addition, such recelver shall
also have the following powers: (i) to extend or modify any
then existing leases, which extensions and modifications may
provide for terms to explre, or for options to lessees to
extend or renew torms to expire, beyond the maturity date of
the indebtedness hercunder and beyond the date of the issuance
of a deed or deeds to a purchaser or purchasaers at a
foreclosure sale, it being understecd and agreed that any such
leases, and the options or other such provisions to bhe
contained therein, shall be binding upon Mortgagor and all
persons whose interests in the Property are subject to the lien
hareof aicd-upon the purchaser or purchasers at any foreclosure
sale, notwitihstanding any redemption, discharge of the mortgage
indebtedness, zatisfaction of any foreclosure judgment, or
issuance of any cartificate of sale or deed to any purchaser;
and (ii) all other powers which may be necessary or are usual
in such cases for tha protection, possession, control,
management and operation of the Property during the whole of
the periocd of receivershin, The court from time to time,
either before or after antry of judgment of foreclosure, may
authorize the receiver tc urply the net income in his hands in
payment in whole or in part of: (i) the Indebtedness secured
hereby, or by or included in any judgment of foreclosure or
supplemental judgment or other itum for which Mortgagee is
authorized to make a Protective advance: and (ii) the
deficliency in case of a sale and dediciency.

(k) Upen request by Mortgages, Mortgagor shall pay to
Mortgagee, or to any other parson that-mortsagee may designate,
or to any such roceiver, all costs, expenstes and liabilities
(including, without limitation, attorneys’ feas, receivers!
fees, agents’ compensation and the fees of any manager rotained
by such receiver) incurred by Mortgagee, by any of the
Noteholders, by any of the Lenders or by such recaiver in
connection with the appointment of such receiver and tie
exercise of the rights and powers of such receiver, cuosbt to
the extent such coste, expenses and liabilities shall nave heen
paid out of collections from the Property as provided in the
immediately preceding Section, together with interest theroun
at the Note Purchase Agreement Default Rate or Credit Agreement
Default Rate, as applicable, from the date incurred by
Mortgagee, by any of the Noteheolders, by any of the Lenders or
by such receiver until the date so paid to, or as directed by,
Mortgagee or to such raceiver.

Section 2.05. Wajiver of Certajn Ridalits. Mortgagor agrees,
to the extent permitted by law, that neither Moxtgagor nor any
person at any time claiming through-or under Mortgagor shall
set up, claim or seek to take advantage of any law now or
hereafter in force paertaining to the rights of sureties or
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providing for any appraisement, valuation, stay, notice of
alection to accelerate maturity or to declare the Indebtedness
due, extension, redemptlon, moratorium, homestead or exemption
from execution or sale, in orxder to prevent or hinder the
foreclosure of this Mortgage during the continuance of any
Event of Default, the final and absolute sale of all or any
part of the Property or the final and absolute putting into
possaession thereof, immediately after any such sale, of the
purchaser or purchasers at such sale or the enforcement of any
other rights or remedies of Mortgagee, any of the Noteholders
or any of the Lenders under this Mortgage or under any of the
other vinancing Documents. MORTGAGOR, FOR ITSELF AND FOR ANY
AND ALL PFRSONS WHO MAY AT ANY TIME CLAIM THROUGH OR UNDER
MORTGAGOR. 2£. WHO HEREAFTER MAY OTHERWISE ACQUIRE ANY INTEREST
IN OR TITL% %% ALL OR ANY PART OF THE PROPERTY OR ANY OTHER
SECURITY FOR THZ INDEBTEDNESS, HEREBY IRREVOCABLY WAIVES AND
RELEASES, TO THI, @XTENT PERMITTED BY LAW, ALL BENEFIT OF ANY
AND ALL SUCH. LAWS, ANY AND ALL RIGHTS OF' REDEMPTION AND ALL
RIGHTS OF REDEMPTICN PURSUANT 'O SECTION 15=1G601(b) OF THE ACT,
AND ANY AND ALL RIGHY 'TS~HAVE THE ASSETS CONSTITUTING THE
PROPERTY OR ANY OTHER SECURITY FOR THE INDEBTEDNESS MARSHALLEDR
UPON ANY FORECLOSURE OR CTHRR ENFORCEMENT OF THIS MORTGAGE.
Mortgagee or any court hav.ra jurisdicticn to foreclose this
Mortgage may sell the Property in part or as an entirety.
Mortgagor acknowledges that the Property does not conatitute
agricultural real estate, as said verm ls defined in Section
15-1201 of the Act or residential rasl estate or defined in
Section 15-1219 of the Act, Neither Mortgagee, any of the
Noteholders nor any of the Lenders shall be required to accept
the Property, any part or parts thareol or.any other security
for the Indebtedness in satisfaction of all or any part of the
Indebtedness. Neither Mortgageo, any of thco Winteholders nor
any of the Lenders shall be required to accept any
apportionment of the Indebtedness to or ameng any part or parts
of the Property or any other security for the Indancedness., If
any law now in force of which Mortgagor might take adavontage
despite this Section shall be raepealed or shall cease-ti be in
force after the date hareof, then such law shall not tnuraafter
be deemed to preclude the application of this Section.

Section 2.06. [eases. Any foreclosure of this Mortgage
and any other transfer of all or any, part of the Property in
axtinguishment of all or any part of the lIndebtedness may, at
Mortgagee’s option, be subject to any or all leases of all or
any part of the Property and the rights of tenants under such
leases. No failure to make any such tenant a defendant in any
foreclosure proceedings or to foreclose or othe:w1 3@ terminate
any such lease and the rights of any such tenant in connection
with any such foreclosure or transfer shall be, or be asserted
to be, a defense or hindrance to any such foreclosure or
transfer or to any proceedings seeking collection of all or any
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part of the Indebtedness (including, without limitation, any
deficiency remaining unpaid after completion of any such
foreclosure or transfer).

Section 2,07, gSuits To . Mortgagee is
hereby irrevocably authorized, at Mortgagee’s option, to
initiate and maintain any and all suits and proceedings that
Mortgagee may deem acdvisable, at Mortgagor’s expense (a) to
prevent any impairment of the Property or of the security of
this Mortgage by any unlawful acts or omissions, (b) to prevent
the occnrrence or continuance of any violation of this Mortgage
or of @any of the other Financing Documents, (c¢) to foreclose
this Moricage, (cd) to preserve and protact Mortgagee’s interest
in the Pronexty, and (e) to restrain the enforcement of, or
compliance with, any law, ordinance, rule, regulation, order,
judgment, injupction or decree that may be unconstitutional or
otherwise invalid, if such enforcement or compliance might (in
Mortgagee’s judguent) impair the Property or the security of
this Mortgage or be rnrejudicial to the interests of Mortgagee,
the Noteholders or the ZLanders.

Section 2.08. Application of Money by Mortgagaa. Any
money collected or racelved Ly Mortgagee in connection with the
pursuit of any rights, powaers or remedies after the occurrence
of any Event of Default shall ke tpplied, to the extent
permitted by law, in accordance with the terms of the Trust
Agreement.

Section 2.09. No Waiver.

(a) No delay or omission of Mortgagee, any of the
Noteholders or any of the Lenders to insist 0zon strict
performance of any obligation of Mortgagor undes or in
connection with this Mortgage or any of the othz: IMinancing
Documents or to exercise any right, power or remedy available
after the occurrence of any Bvent of Default shall wrive,
exhaust or impair any such obligation or any such right . nower
or remedy, nor shall any such delay or omission be conshrued to
be a waiver of, or acquiescence in or to, any such Bvent of
Default. Notwithstanding any such delay or omission, Mortcayee
thereafter shall have the right, from time to time and ag often
as may be deemed advisable by Mortgagee, to insist upon and
enforce strict performance of any and all obligations of
Mortgagor under or in connection with this Mortgage or any of
the other Financing Documents. Each and every right, power and
remedy available to Mortgagee after the occurrence of any Event
of Default may be exercised from time to time and as often as
may be deemed advisable by Mortgagee.

(b) No waiver of any Event of Default shall extend to
or affect any subsequent Event of Default or any other Event of
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Default then existing, nor shall any such wailvar impair any
rights, powers or remedies available to Mortgagee after the
occurrence of any Event of Default. After the occurrence of
any Event of Default (whether or net the Indebtedness or any
part thereof shall have been declared to be immediately due and
payable), Mortgagaee, each of the Noteholders and each of the
Lenders may accept payments of amounts owing in respect of the
Indebtedness, and no such acceptance shall walve any such Event
of Default or result in any doceleration of maturity or in any
Indebtednaess which shall have been declared to be due and
payable.no longer being due and payable, unless Mortgagee
gxpragsly and specifically agrees in writing to any such waiver
or deceleration or that such Indebtednese ls no longar due and

payabla.

Section =+Jv. Remedies Cumulativae. No right, power or
remedy now or hereafter available to Mortgagee, any of the

Noteholders, any of the Lenders or any receiver pursuant to any
of the Financing Dceurents or pursuant to any law or judicial
decision, is or shall boexclusive of any other right, power or
remedy, and each and everv such right, power and remedy shall
be cumulative and concurrent and shall be in addition to each
and every other right, powar und remedy now or hereafter
available pursuant to any of the Financing Documents or
pursuant to any law or judicial ducisioen, Notwithstanding
anything to the contrary set fortii)in this Mortgage or in any
of the other Financing Documents, no.act of Mortgagee shall be
construed as an election to proceed unider any one provision of
this Mortgage or of any applicable stalvte or other law to the
exclusion of any other such provision,-statute or other law.

Section 2.11. Digcontinuance of Proceediswis. If
Mortgagee, any of the Noteholders or any of the Tenders shall
exercise any right, power or remedy available puarsuant to this
Mortgage or any of the othar Financing Documents o' pursuant to
any law ov judicial decision, and if such exercise ard any
related proceedings shall be discontinued or abandoned” for any
reasonh, or if any such proceadings shall result in a firol
determination adverse to Mertgages, to such Noteholders cr to
such Lenders, then, to the extent permlitted by law, Mortgaver,
Mortgagee, such Noteoholders and such Lenders thereafter shall
be restored to their respective former positions and to their
respective rights, powers and remedies under the Financing
Documents or otherwise relating to the Indebtedness, the
Property or any other security for the Indebtedness, and all
rights, powers and remedies of Mortgagee, such Noteholders and
such lenders shall continue to be available as if no such
exercise and no such proceedings had occurred,

Section 2.12. Additional Security. If Mortgayee, any of
the Noteholders, any of the Lenders or any trustae or other
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fiduciary of Mortgagee, any of the Noteholders, or any of the
Lenders at any time holds additional security for, or any
guaranty of, all or any part of the Indehtedness (including,
without limitation, the Additional Mortgages), then Mortgagee,
such Noteholders, such Lenders or such trustee or fiduciary may
foreclose such security or otherwise enforce its wights, powers
anc remedle with respect to, and realize upon, such security
or such guaranty (as the case may bhe), either before or
coneurrently with or after a foreclosure or other enforcement
of this Mortgage or of any of the other Financing Documents,
without being deemed to have walved any rights, benefits, liens
or secucity Interests evidenced by or awising under or in
connectlap-with this Mortgage or any of the other PFinancing
Documents urd without belng cdeemed to have made an electioen
thereby or to-have accepted the benefits of such guaranty or
such additiona) security (or the proceeds therecf) in full
settlement of tle Indebtedness and of its rights with respect
thoreto. No judgment, orcler or decree with respect to any of
the Notes or any of tha Ravolving Notes or with respect to any
such guaranty or security, whether rendered in the State where
the Land is located or alsewhere, shall in any manner affect
the security of this Mortaure, and any deficiency or other debt
represented by any such judenznt, order or decree shall, to the
aextent permitted by law, be sacured by this Mortgage to the
same extent that the Indebtedness shall have been secured by
this Mortgage prior to tha rendaerisy of such judgment, order or
decree. Mortgagor, lor itself ana der any and all persons who
may at any time claim through or unucxy Mortgagor or who
hereafter may otherwise acquire any interest in or title to all
or any part of the Proparty or any othar smourity for the
Indebtadness, hereby irrevocably walves ard isleases, to the
extent permittod by law, all bhenefit of any e all laws that
would limit or prohibit the elfectiveness of arybtning set forth
in this Section,

ARTICLE III.
MISCELLANEOQUS

Section 3.01. Use of Certain Terms. Each reference in
this Mortgage to Mortgagor, Mortgagee, any of the Noteholdaers,
or any of the Lenders shall be deemed also to include the
successors and assigns of such person. Each reference in this
Mortgage to any gender shall be deemad also to include any
other gender, and the uso in this Mortgage of the singular
shall bhe deamed also to include the plural and vice versa,
unlase the context requires otherwise. As used in this
Mortgagae, the term "parson" shall mean and refer to any and all
individuals, sole proprietorships, partnerships, joint

229b2.5Y 5




UNOFFICIAL COPY




UNOFFICIAL COPY, ,

ventures, assoclations, trusts, estates, husiness trusts,
corporations (non-profit or otherwise), financial institutions,
governments (and agencies, instrumentalities and political
subdivisions thereof), and other entities and organizations.
Bach reference in this Mortgage to the fees or other
compansation of any agents, contractors, attorneys or other
representatives of Mortgagee shall be deemed also to include
expenses and disbursements, as well as fees of
paraprofessionals and similar personnel (such as paralegals and
legal assistants).

Section 3.02. Headdngs. The headings of the Articles,
Sections, paragraphs and other subdivisions of this Mortgage
are for convanience of reference only, are not to be considered
a part of this Mortgage and shall not limit, expand or
otherwise aftsct any of the terms of this Mortgage.

Section 3.02. MNetigces. All notices, reports, demands,
requests and other ‘cormunications authorized or required under
this Mortgage to be glvzan to Mortgagor or Mortgagee shall be
given in the manner and to the addresses specified in the Trust
Agreement for the giving ol notices.

Section 3.04. Rindina_Eflect. All covenants, agreements
conditions and other provisions of this Mortgage shall run with
the Land and shall bind and inucre o the henafit of Mortgagor,
Mortgagea, the Noteholders, the Lurders and their respective
successors and assigns, whether so axpressed or not., If theare
is more than one Mortgagor at any time, 'all undertakings of
Mortgagor under this Mortgage shall be-deemad to be joint and
several.

Section 3.05. Provisions Subiect to Applicshle laws:
Invalid Provisions 'P'e Alfect No Okhers., All richts, powers and
remedies provided in this Mortgage may be exercisea only to the
extent that the exercise thereof does not violate any law and
are intended to he limited to the extent necessary sa Chat they
will not render this Mortgage invalid, illegal or
unenforceable. In the event that any of the covenants,
agreements, conditions or other provisions of this Mortgage
shall be deemed invalid, illegal or unenforceable in any
respect, the validity, legality and enforceability of the
remaining covenants, agreements, conditions and other
provisions of this Mortgage shall in no way be affected,
prejudiced or disturbed thereby.

Section 3.06. gChangges. Neither this Mortgage nor any
covenant, agreement, condiltion or other provision of this
Mortgage may ba changed, waived, released, discharged,
withdrawn, revoked or terminated orally, or by any action or
inaction. In order to be effective and enforceable, any such
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change, waiver, release, discharge, withdrawal, revocation or
termination must be evidenced by a written document or
instrument signed by the party against which enforcement of
such change, waiver, release, discharge, withdrawal, revocation
or termination is sought, and then shall be effective and
enforceable only to the extent specifically provided in such
document or instrument. Any agreement herealfter made by
Mortgagor, Mortgagee, any of the Noteholders or any of the
Lenders relating to this Mortgage or to any of the other
Financing Documents shall be superior to the rights of the
holder, awner or beneficlary of any intervening lien or
encumkrance. Neither the modification of this Mortgage or any
of the cther Financing Documents nor the release of any part of
the Properiy from the lien of this Mortgage shall impair the
priority of -¢uvh lien.

Section 3.0%v. Waiver of Conditions. All conditions to any

agreement or obligation of Mortgagee under this Mortgage or
under any of the othux Finanecing Documents (including, without
limitation, any agreeme:ni, or obligation to make any
Compensation or other Lunds available to Mortgagor) are solely
for the benefit of Mortgagun, the Noteholders and the Lenders,
Any or all such conditions may be waived or relaxed at any time
or times by Mortgagee. No such waiver or relaxation in any
particular instance shall affect Mortgagee’s discretion in
dealing with any such condition in nny other instance,

Section 3.08. No Penefit to Thiwd Parties. Bach covenant,
agreement, condition and other provision of this Mortgage and

of the other Financing Documents iz and at.all times shall be
deemed to be for the exclusive benefit ol Morkgagor, Mortgagee,
the Noteholders and the Lenders. Nothing set forth in this
Mortgage or in any of the other Financing Documencs shall be
deomed to be tor the benefit of any other persen’ (including,
without limitation, the holder, owner or beneficizzy of any
other lien or interest in or on all or any part of the Property
or the owner of any interest in Mortgager).

Saction 3.09. [ixercise QL RDiseretion. Lach and avery
decision, cetermination, estimate, request, consent or similar
matter to be made or given by Mortgagee from time to time
pursuant to or in connection with this Mortgage shall be within
Mortgagea’s sole, absoluta and unlimited discretion, except to
the extent expressly and specifically pravided to the contrary
in this Mortgage or in any of the other Financing Documents.

Section 3.10. Representatives of Mo gee. ALl rights,
powers and remedies of Mortgagee under this Mortgage may be
axarcised by Mertgagee itself or by its officers, employees,
agents, contractors, attorneys or other representatives.
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Section 3.11. Governing Law. The grant of this Mortgage,
the creation of Mortgagee’s rights and interests hereunder, the
publication and perfection of the lien, security interest and
other rights and interests granted or otherwise arising
hereunder and the exercise of Mortgagee’s rights, powers and
remedies relating to the Property (whether specifically
provided in this Mortgage or provided by applicable law) shall
be governed by and construed in accordance with the internal
laws of the State in which the Land is located, without regard
to principles of conflicts of law. Otherwise, to the extent
permitted by applicable law, this Mortgage and the other
Financing Documents (ilncluding, without limitation, terms
relating 't~ usury considerations and terms relating to
Mortgagor'e liability for any deficiency following any
foreclosure ot this Mortgage or any other transfer of all or
any part of the Property in extinguishment of any part of the
Indebtedness) shkail be governed by and construed in accordance
with the intewnal laws of the State of New York, without regard
to principles of conflictes of laws.

Section 3,12. Regecint of Copy Acknowledged. Each of
Mortgagor and Mortgages leusby acknowledges that it has

received an accurate and complete copy of this instrument as
executed by Mortgagor.

Section 3.13. JIntentionally vnitted.

Section 3.14, aevzed. This Mortgage is
given not only to secure the Indebtednass, but alse to secure
any other amount or amounts that may ba obligatory advances or
made at the option of Mortgagee, Noteholdcrs ar Lenders, and
any additional disbursements as may be made ry Mortgagee,
Noteholders or Lenders, in accordance with tha terms of this
Mortgage and the Financing Documents, including the Credit
Agreement. As provided in the PFinancing Documents,' this
Mortgage shall secure any and all additional or lurtlier monies
which may be obligatory advances or made at the option «f
Mortgagee, dMNoteholders or Lenders, after the effective zpte
hereof, but any and all future advances secured by this
Mortgage shall be made not more than 20 years after the
effectiva date hareof. '"Tha total amount of Indebtedness
sacured hercby may decrease or increase from time to time but
shall not oxceed the principal sum of Eighty Million Dollars
($80,000,000). Except as otherwise providaed in the Financing
Documents, nothing herein contained shall be deemed an
obligation on the part of the Mortgagea, Noteholders or
Lenders, to make any future advances.

Section 3.15. Revelving Credit. The Indebtedness
evidenced by the Revolving Notes ("Reveolving Loan") which is
repaid by Mortyagor may be reborrowed pursuant to and in
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accordance with the Credit Agreement. Pursuant to Section
1302(b) (3) of the Act, notwithstanding any such repayment of
the Revolvxng Loan, all moneys 'advanced or applied under the
Credit Agreement shall have priority from the date this
Mortgage is recorded,

Section 3.16. Ln;gxggg_ﬂggg_ﬁg;ggmgn;. Mortgagor has
entered into, or may in the future enter inte, agreements for
Rate Hedging Obligations ("Interest Rate Agreement") with FNBC
or any other Lender, pursuant to which Mortgagor will be
required to make certain payment° to Mortgagee, FNBC or such
other iander as provided in such Interest Rate Agreemant.
Mortgagoi agrees that payments due under any Interest Rate
Agreement chall constitute an obligatory advance of loan
proceeds sccuxed hereby, whether or not the total indabtednes~
exceeds the ¥ac2 amount of the Revolving Notes as provided in
the Interest Rate Agreement.,

Section 3.17. (Wiiver of Juny Trial: Submission to
lumg.d;s&ip.n.._&_amw Service and Venug. Mortgagor reaffirms
and incorporates herein tae provxsione of the Note Purchase
Agreament and Credit Agrcenent (a) wamvxng jury trial and
service of process and (b) suakmitting to jurisdiction and venue.

Section 3.18. gubstitutior. of Security Trustees. Pursuant
to the terms of the Trust Agreemant, the Noteholders and the

Lenders may remove and replace Morcyagee as security trustees
thereunder.

ARTICLE IV.
ADDINTONAL MORTGAGES

Mortgagor acknowledges and agrees that the Ixdabtedness
sacured hereby is secured by the Property and varisus other
collateral, without limitation, including at the time-af
execution of this Mortgage, the Property described ia kba
Additional Mortgages which havae heen filed in other
jurisdictions and States. Mortgagor specifically acknowliadges
and agrees that none of those properties, in and of itsely/ Lf
foreclosed upon would be sufficient to satisfy the outstanding
amount of the Indebtedness. Accordingly, Mortgagor
acknowledges that it is in Mortgagor’s contemplation that the

various Additional Mortgages and the other collateral pledged
to secure the Indebtedness may bo pursued by Mortgagee in
separate proceadings in the various States and counties where
such collateral may be located and additionally that Mortgagor
and other parties liable for payment of the Indebtedness will
remain liable for any deflciancy Jjudgments in addition to any
amounts Mortgagee may realize on salas of othar propertxe° or
any other collateral given as security for the Indebtedness
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Specifically, and without limitation of the foregoing, it is
agreed that it is the intent of the parties heraeto that in the
ovent of a foreclosure of this Mortgage or any of the
Additional Mortgages in any separate proceeding, that the notes
evidencing the Indebtedness shall not be deemed merged into any
judgment of foreclosure, but shall rather remain outs Landmng.
It is the further intent and understanding of the parties that
Mortgagee, following an Event of Default, may pursue all of its
collateral with the Notes and Revolving Notes remaining
outstanding and in full force and effect notwithetanding any
judgment of foreclosure or any other judgment which Mortgagee
may obtuin,

Mortgaae2 shall be entitled to enforca payment and
parformance 2Ff-the Indebtedness and to exercise all rights and
powers under :thizs Mortgage or under any Financing Document or
other agreement Or any laws now or hereafter in force,
notwithstanding tnat some or all of the Indebtedness may now or
hereafter be otherwigacsecured, whether by mortgage, deed of
trust, pledge, lien, assigqnment or otherwise, including, but
not limited to the Additiunal Mortgages. Neither the
acceptance of this Mortgage nor its enforcement, whether by
court action or pursuant tc nower of sale, shall prejudice or
in any manner atfect Mortqaguu'ﬂ right to realize upon or
enforce any other security now or hereafter held by Mortgagee,
it being agreed that Mortgagee shiril be entitled to enferce
this Mortgage and any other securiiy now or hereafter held by
Mortgagee in such order and manner as it may be -in its absolute
discretion determine. No right or remedy herein confarred upon
or reservad to Mortgagee is intended to/Le exclusive of any
other remady herein or by law provided or hexmitted, but each
shall be cumulative and shall be in addltion to every other
right and ramedy given hereunder or now or heruxfier exis tnng
at law or in equity or by statute. Every power. o remedy given
by any of the Financing Documents to Mortgagee, or vo which
Mortgagee may be otherwise entitled, way be exercised
concurrently or independently, from time to time and as ~ften
as may be deemed expedient by Mortgagee, and Mortgagee muVv
pursue inconsistent remedies.

Mortgagor acknowledges and agrees that the Property and the
property encumbered by thae Additional Mortgages are located in
one or more States and therefor Mortgagor waives and
relinquishes any and all rights it may have, whether at law or
equity, to require Mortgagee to procaeed to enforce or exercise
any rights, powers and remedies 1t may have under the Finaneing
Documents in any particular manner, in any particular order, or
in any particular State or other jurisdiction.

Furthermore, Mortgagor acknowledges and agrees that
Mortgagee shall bhe allowed to enforce payment and performance

229L2STIS
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of the Indebtedness and to exercise all rights and powers
provided under this Mortgage, thae other Financing Documents, or
any of them, or under any provision of law, by one or more
proceedings, whether contemporaneous, consecutive or hoth in
any one or more States in which the security is located.
Neither the acceptance of this Mortgage, or of any other
Financing Document, nor its enfoxcement in one State, whether
by Court action, power of sale, or otherwise, shall prejudice
or in any way limit or preclude enforcement of the Financing
Documents, or any of thom, through one or more additional
proceadings, in that State or in any other State.

Mortgegor further agrees that any particular proceeding,
including without limitation, foreclosure through court action
(in a state o1 federal court) or power of sale, may be brought
and prosecuted i the local or federal courts of any one or
more States as to all or any part of the Property or the
proparty encumbered by the Additional Mortgages, wheraver
located, without reguzra to the fact that any one or more prior
or contemporaneous procselings have been situated elsewhere
with respect to the sam=a or any other part of the Property and
the property encumbered kv the Additional Mortgages.

Mortgagec moy resort to any other mecurity held by
Mortgagea for the payment of the lndebtedness in such order and
manner as Mortgagee may elect,

Notwithstanding anything containad berein to the contrary,
Mortgagee shall be under no duty to Mortyagor or others,
including, without limitation, the holder ef any junior, senior
or subordinate mortgage on the Property ox any part thereof or
on any other security held by Mortgagee, to evorcise or exhaust
all or any of the rights, powers and remedies aveilable to
Mortgagea.

ARTICLE V.
TRUSTEE!S DUTY OF CARE

Mortgagee shall not be liable for any acts, omissions,
errors of judgment or mistakes of fact or law including,
without limitation, acts, omissions, errors or mistakes with
respect to the Property, axcept for those arising out of or in
connection with Mortgagee’s gross negligence or willful
misconduct, or failure to use reasonable cara with respect to
the safe custody of any moneys or securitivus in Mortgagee’s
possession. Without limiting the generality of the foregoing,
Mortgagee shall be under no obligation to take any steps
necessary to preserve rights in the Property against any other
parties but may do so at its option, but all expenses incurred
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in connection therewith shall be for the sole account of

Mortgagor, and shall be added to the Indebtedness secured
hereby.

IN WITNESS WHEREOF, Mortgagor has caused this Mortgage to
be executed_as of the day and year first above written.

ARCHIBALD CANDY CORPORATION, an
Illinois corporation

Title: V.r.
Aot €. MY

1756R (1)
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STATE OF _MEw- Yol
, ; ) ss.
COUNTY OF M_&?K )

I, ROCKWELL 75%#43/, a Notary Public in a and for the

said County 2nd‘ State aforesaid, DO HEREBY CERTIFY, that
AO4K E MAK: |, the pce PRESQENT of Archibald Candy
Corporation, aal fedwdels. . corporation, personally known

to me to be the same perscn whose name is subscribed to the
foregoing instrument as such ~PRE S/, appearaed hefore

me chis day in person and acknowledged that (s)he signed and
delivered the said instrument as his(her) own free and

voluntery act and as the free and voluntary act of said
corporec.on, for the uses and purposes therein set.forth,

TH
Git;n,unjer my hand and notarial seal this JEQQL_ day of
Qéi &'Z, ? 19910

Notary Public ™\ '/

ROCKWELL TENNEY
: e, Slate of Now York
Notaey Pultzl : v

fiod in Now York County.
e 8 Docombar 31, 100 2=

O

79:25%
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EXHIBIT 1

fform of Notes
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SENIOR SECURKI fo:-

FMCAN ACQUISITICN . .uv

10.2%% Sanior Suuiue

NDuw 1000

Nit 0wl
$30,050, 1000 Qenber 30, Lyol

FMCAN. ACOULISITION CORP., an Illinous wwrporalion (the
"Rarrowar"), fru value recelived, hoeruby vivwises by puy tu
Jackson Nationwi uife Lngurance Campany nr reqgistersd anaigna
on the Thivly-Cleel day of Octobar, 1Y4% tha principal ameunt
nf THTRTY MILLION: GOLIARS ($30,000,000) and tu pay inlwiesl
(calculated for actus! days alapard an ria hasla af a A60-coy
yeac) un Lhe principal anount from time %o cime remsining
unpaid heveon at the tale 0L,10,25% per annum Ceom Lhs cats
haraaf until maturtty, payshblc in cuash quarterly on the laue
day of January, April, July 20@ Qekaber (n sanh yaar cammenc:ng
January 31, 1092, and at maturlty, The Berrower further asvecs
to pay on demund: intevest (80 compuled) ab Lhe rale of 13,254
per Annnm hpen khe securrence and-during the continuance of any
Event of Default, on the principal Lilauue wherweof From kims ba
bime vulslanding, Payments of principzl, prepayment charqes
({f any) hcreof and interest hereun ate sysble i accutdances
with Section 4 and fehadula I of the Note wurchase Agroement
retarred to below,

Thin &anior Sccured Noke is one uf the 10,2%% Seniuve
Secured Notey Due 1999 of tha Rarrnwer {n the aggrarate
principal amount’ ot $30,000,000 issued or %0 Le issued undaer
and pursuant to the Lérms and provisions ob that certain Nota
Putchaga Agraamant (khe "Purchage Ayteement”), Jdated as of
October 30, L9W¥l, entered inkn by the Rarrawar angd Fannie May
Huldings, Inc., a Delaware corporation ot which Horeower ia a
direct wholly-uwned subsidlacy ("Holdings"), with the original,
purchager thavein rafarrad to, and this Senivr Secuted Nute an
the holdac hereof are entitled wqually and ratahly with the (A
holders of all uther Senior Seamurvad Netes eutntanding under wheld
Gurchase Agreament to all the benefits provided For Lhareby ords
rafecred to Lharain, to which Purchase Agreemént vefarsnea 15 O
hereby made for a stutement thereof. Capltalized terms used ;3
herein without” definition shall have the vespective meanings
ascribed to' them in the Purchase Agruenmsnt,
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This Senine sSecured Note iy guecanteen by Huldings puesuant
le the Holdings Guatantee, dated Ocleba: 3y, Ludl, cxenuced by
Holdings pursuant to Section 7,15 of cuw vurahase Ayeameat and
ig Lo ba guaranhead by cach Subsidiaty wf the Buttuwel (OLher
than Nen-Matorial Subsidiecies) pucsuant Lo Subsidiacy
Guatantees, in accordance with Sections 7,15 and 11,17 wE kthe
Furchasa Agraament.,

This Senior Secured Note and Fhe [ndah adnass evidancad
hereby ate and shall at all times be and remain secured, to rhe
axtent. and :n the manner set forth 1o the Seeucily Poaumant i,

This Sunior Secured Note and the wthet Seniot Seeuced Nulws
outstanding undes the Purchagse Agresmant may ha daclarad dus
prior to thelt expresscd maturity datee, and cectain prepaymunt
charges ave cequirad to ha pald tharann, all 1n the cvents, an
Lhe terms and in“ths manner and amounts provided in the
Purchase Ayteenwnl |

The Senior Secured Neces are not 3ublject ta pragayment of¢
tedemption al Lhe option of the Borrower prior to their
axpressed maturity dates, oxcept on the Ltetws and condilions
and in the amounta aar fAartn 1n Fhe Plurchase Agrooment.

’ Thig Senior Secured Nota i5 - troistered on the books of che
Borrower and is transferable vnly Uy surrender Lhereof at the
principal office of lha Rarrewar duly-cndorsed or accompanied
by & written instrument of transfer duly executed by the
registered hulder Of this Senior Securec }ote or its attorney
duly authoarizad’ in writing, Payment of o< on sceount of
principal, premium, if wny, and intersst on thig Senior Sscuvaed
Nute shall ha made‘only te or upon the order .n writing wi the
registered holder.

THIS. SENLOR SECURED' NOTE SHATT, BF. CONSBTRUED IN 2CTORDANCE
WITH AND GHATT. BE' GOVERNED BY THE LaWS OF THE STATE O NEW YORK
(WITHOUT GIVING LrVECT TO' THE CHQICR GF TAW PRINCIPLES OF SUCH

STATE):
FMCAN ACQUISITION CORP.
~
BY ! e (;A
Its: e va e soma t %%
N
&
0232¢/1 ‘
R
N-.
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EXHIBIT 2

- Form of Revolving Notes

7
Mv
9%
1) Q
1 A
4
N
N

b -40-




UNOFFICIAL COPY




UNOFFICIALGOPY,

$10,000,000 October __, 1991

FMCAN ACQUISITION CORP., - a Delaware corporation (the "Borrowaer"),
promises to pay to the order of THE FIRST NATIONAL BANK OF CHICAGO
(the "Lender") tho lesser of the principal sum of Ten Million Dollars
or the aggregate unpaid principal amount of all Loans made by the
Lender to the Borrower pursuant to Article II of the Credit Agreement
(ag the game mey be amended or modified, the "Agreement") hereinsfter
referred to, in immediately available funds at the main office of The
Fizst Notional Bank of Chicago in Chicago, TIllinois, as Agent,
together ith interest on the unpaid principsl amount hereof at the
rates and or the dstes set forth in the Agceement, The Borrower shall
pay the prircipal of und accrued end unpsid interest on the Louns in
full on tha  racility Tarminotion Date and shall make mandatory
payments as are required to be mede under the terms of Section 2,6 of
the Agreement.

The Lender sh&ll, and ig hereby oauthorized to, record on the
schedule attoched hercro, or to otherwise record in accordance with
ies usual practice, the cdats und amount of wach Loan and the date and
amount of each principal pavment hereunder.

This Note is one of the Nolmg issued purguant to, and is entitled
to the benefits of, the Credit Agroement, dated as of October __,1991,
among the Borrower, Fapnia Ma: Holdings, Inc., The First National

Bank of Chicago, individually and @u Agent, and the lenders named
therein, including the Lender, to (wrich Agreement, as it may be
amended or moditied from time to time, «xference. is haraby made for o
statement of the terms and conditicni- which govern this Note,
including the termy s&nd conditions under which this Note may be
prepald or its maturity date accelerated and vnder which this Note is
secured, Capitalized terms used herein and not otharwise defined
herein are used with the meanings attributed to “bzm in the Agraeement,

FMCAN ACQUISITION CORP.

By:

Print Name:

Title:

229FLSY6
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DATED" OCQ y 199}
Principal Maturity Principal
Amount of of Interest Amount
Rate *

Unpaig

FATAL ) A £
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SCHEDULE A

Description of Land

SHOP NO. 1135

LOTS 5 %016, BOTH INCLUSIVE, BXCEPT THAT PART THEREOF TAKEN FOR CONGRESS STREET
EXPRESSWAY, XN C. J. HULL'S SUBDIVISION OF BLOCK 27 IN CANAL TRUSTEES
SUBDIVISICN O THE WEST 1/2 OF THE NORTHERST 1/4 OF SBCTION 17, TOWNSHIP 35 ,
NORTH, RANGE 1, BAST OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINCIS.

Permanent Index No.s:i < 17=17-229-006
i7=17-229-007
17=17-229-008
17-17-229-009
17=17+229=010
17-17-229-011
17-17-229-012
17=17-22y+013
17=17-229-01¢
17~17-229-01% ;
17~17-229-016 /

Common Address: 1117-41 W. Van Burén, Chicago, Illinois
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