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THIS MORTCGAGE, SECURITY AGREEMENT, ASSIGNMENT OF RENTS AND
LEASES, FIXTURE FILLING AND FINANCING STATEMENT ("Mortgagae") ism
made as of this day of October, by ARCHIBALD CANDY
CORPORATION, a corporation organized and existing under the
laws of the State of Illinois, successor in interest by merger
to FANNIE MAY CANDY SHOPS, INC., an Illinoils corporation,
having a-principal office address at 1137 West Jackson
Boulevard, Chicago, Illinois 60607, and its successors and
assigns ("Moutgagor"), in favor of WILMINGTON TRUST COMPANY, a
Delaware banking corporation and WILLIAM J. WADE, each having a
principal offics address at Rodney Square North, Wilmington,
Delaware 19890 Pctention: Corporate Trust Administration, as
security trustees (tngether with their respective successors
and assigns, "Mortgageu") under a certain Collateral Trust
Agreement dated of even-dnte herewith among Fannie May
Holdings, Inc., & Delaware Corporation ("Holdings'), Mortgagor
and Mortgagee. The Collateral Trust Agreement, as praesently
constituted and as it may ke ~mended from time to time after
the date hereof is referred €o in this Mortgage as the "Trust
Agreement",

WIIDNERESREW

WHEREAS, FMCAN Acquisltion Corp., an Illiuvis corporation
("Acquisition") and Holdings, entered into a Weiw Purchase
Agreement with Jackson National Life Insurance Conmpany
("Purchaser") dated of even date herewith (as presently
constituted and as same may be amended from time to kime after
the date hereof, collectively referred to as the "Note Suwchase
Agreement"). Acquisition has been merged with and into
Mortgagor ("Merger") and Mortgagor has assumed all of the
obligations of Acquisition under the Note Purchase Agreemert
pursuant to an Assumption Agreement dated of even date
herewith. Pursuant to the Note Purchase Agreement, Acguisition
has lssued to the Purchaser certain promissory notes dated of
even date herewlth, In the aggregate original principal amount
of Thirty Million Dollars ($30,000,000), in the form attachad
hereto as Exhibit 1, incorporated herein and made a part hercof
(sald promissory notes, as presently constituted and as they
may be amended, extended, renewed or consolidated from time to
time after the date hereof, together with any and all
promissory notes that may be exchanged or given in substitution
therefor after the date hereof, being collectively referred to
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in this Mortgage as the "Notes") (the Purchaser and any other
holcder or holders of any of the Notes being collectively
referred to in this Mortgage as the "Noteholders"); and

WHEREAS, the indebtedness evidenced hy the Notes bears
interest and is payable as provided in the Notes and the Note
Purchase Agreement (the terms and provisions of the Notes and
the Note Purchase Agreement being incorporated herein by
reference and made a part of this Mortgage to the same extent
as though set forth in full herein), with final maturity on
Octeober.31, 1999, if not sooner paid; and

WHERZAS, Acquisition entered intc a Credit Agreement dated
of even date herewith with the lenders ("Lenders") named
therein anda -%he First National Bank of Chicago ("FNBC") in its
Individual capocity as a lender and as agent (as presently
constituted and as same may be amended from time to time after
the date hereofl, collectively referred to as the "Credit
Agreement"), and Mcrioagor has assumed all of the obligations
of Acquisition thereundsz pursbiant to an Assumption Agreement
of even date herewith, Pursuant to the Credit Agreement,
Lenders have agreed to m&ks a revolving loan to Acquisition
(and subsecquent to the Merdewy, Mortgagor) in the maximum amount
of Ten Million Dollawrs ($10,000,000), to be evidenced by notas
made by Acquisition {(and subsequenrt to the Merger, Mortgagor)
of even date, in that amount, in <ne form attached hereto as
Exhibit 2, incorporated haerein anc iede a part hereof (said
notes, as presently constituted and zs same may be amended,
extended, renewed or consolidated frowm time to time aftar the
date hereof, together with any and all-promissory notes that
may be exchanged or given ln substitution therefor after the
date hereof, being collectively referred to 45 ,the "Revolving
Notes!"); and

WHEREAS, the indebtedness evidenced by the Revclving Notes
bears interest and is payable as provided in the Reveliving
Notes and the Credit Agreement (the terms and provisiousinf the
Ravolving Notes and the Credit Agreement being incorporacad
herein by reference and made a part of this Mortgage to the
same extent as though/set forth in full herein), with final
maturity on October GV, 1996, 1f not socner paid; and

WHEREAS, to induce (i) the Noteholders to acquire the Notes
and (ii) Lenders to enter into the Credit Agreement, Mortgagor
has agreed to execute and deliver this Mortgage te Mortgagee,
as security trustee for the benefit of the Noteholders and
Lenders pursuant to the Trust Agreement (the terms and
provisions of the Trust Agreement being incorporated herein by
reference and macde a part of this Mortgage to the same extent
as though set forth in full herein), to secure payment of the
indebtedness from time to time evidenced by the Notes, the
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Revolving Notes and any and all other sums required to be paid
by Mortgagor from time to time pursuant to the Notes, the Note
Purchase Agreement, the Credit Agreement, the Ravolving Notes,
the Trust Agreement, this Mortgage or any of the other
Financing Documents (as hereinafter defined), and also to
secure the keeping, performance and observance of, and
compliance with, all covenants, agreements, conditions and
other provisions required to be kept, performed, observed and
compiled with by or on behalf of Mortgagor pursuant to the
Notes, the Note Purchase Agreement, the Credit Agreement, the
Revolving Notes, the Trust Agreement, this Mortgage or any of
the otiay Financing Documents; and

WHEREAS - in connection with the aforesaid agreements of
Mortgagor, Moxtgagor also has agreed to provide certain other
security to Morigagee, as such security trustes, to secure
payment of the sforesaid indebtedness and other sums and the
keeping, performince and observance of, and compliance with,
the aforesaid coverarts, agreements, conditions and provisions,
which other security insludes, without limitation, certain
security interests in persenal property of Mertgagor and
certain additional mortgagus or deeds of trust of real property
of Mortgager (sald additiochal morxtgages or deeds of trust, as
presently constituted and as they may be amended, extended,
renewed, consolidated, spread cr otherwise medified from time
to time after the date hereof, Laing collectively referred to
in this Mortgage as the "additlonal Mortgages"), which real
property is identified in Schedule .10 to the Note Purchase
Agreement;

WHEREAS, the Noteholders and Lenders tave agreed in a
certain Intercreditor Agreement among them da*ad of even date
herewith that the obligations of Mortgagor te chem pursuant to
their respective loan documents shall be secured, parl passu,
by this Mortgage and the Additional Mortgages and. the other
Financing Documents in accordance with the terms or tie
Intercreditor Agreement.

NOW, THEREFORE, to secure payment of the aforesaid
indebtedness and other sums and the Keeping, performance and
observance of, and compliance with, the aforesaid covenants,
agreements, conditions and provisions, and for and in
consideration of the sum of Ten Dollars ($10) paid to Mortgagor
and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, Mortgagor does
hereby grant, bargain, sell, alienate, remise, release, convey,
assign, transfer, mortgage, hypothecate, pledge, deliver, set
over, warrant, confirm and grant a security interest to
Mortgagee, its successors and assigns, in and to the following:

£Z9b2S16




UNOFFICIAL COPY




UNOFFICIAL, GOPY, .

o

THE PROPERTY

(A)  The land described in Schedule A attached hereto,
incorporated herein and made a part hereof (the "Land"), and
all trees, shrubbery, crops and other plantings now or
hereafter grown on the Land:

(B) 'POGETHER WITH (1) all buildings, structures and
improvements of avery nature whatsoever now or hereafter
situated on the Land (collectively, the "Buildings"), (2) all
right, %itle and interest of Mortgagor, of whatever character
(whether ns owner, chattel lessee or othaerwise, whether vested
or continQent and whether now owned or hereaftar acquired), in
and to all huilding materials, supplies and other property now
or hereaftar stored at or delivered to the Land or any other
location for irstallation in or on the Land or any of the
Buildings, and ali-fixtures, fittings, machinery, appliances,
equipment, apparatug; furnighinqs and personal property of
every nature whatsocvel: now or hereafter located in or on, or
attached to, and used ou intended to be used in connection with
the Land, any of the Buildings or any business or other
operations now or hereaftew gonducted in or on the Land or any
of the Buildings or in conncction with any construction or
other work now or hercafter conducted in or on the Land or any
of the Builldings, (all of the property described in this clause
(2), being ccllectively referred co in this Mortgage as the
"Equipment") (the Buildings and the Ecuipment being
collectively referred to in this Mortauice as the
"Improvements'"), (3) any and all oll, ¢es and other minerals
now or herealter produced from or allocater-to the Land and any
and all producte now or hareaftar processed or obtained from
any such oil, gas or other minaerals, and (4) @ny and all plans,
specifications, drawings, books, receords ond similar items now
or hereafter relating to the Land or the Improvenents, the
operation thereof, any rights thereto or any interest tharein;

(€) TOGETHER WITH all proceeds, products, extensione,
additions, improvements, betterments, renewals, substitutions,
replacements, accessions, accretions and relictions of ard to
all or any part of the property described in paragraphs (A, and
(B) hereof or any other property encumbered by this Mortgage;

(D) TOGETHER WITH all right, title and interest of
Mortgagor, of whatever character (whether vested or contingent
and whether now owned or hereafter acquired), in and to (1) all
streats, roads and public places (whether open or proposed) now
or hereafter adjoining or otherwise providing access to the
Land, (2) the land lying in the bed of such streets, roads and
public places, and (3) all other sidewalks, alleys, ways,
passages, vaults, water courses, strips and gores of land now
or hereafter adjoining or used or intended to be used in
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connection with all or any part of the property described in
paragraphs (A), (B) and (C) hereof;

(E) TOGETHER WITH all casements, rights-of-way and rights
of use or passage (whether public or private), estates,
interests, benefits, powers, rights (including, without
limitation, any and all lateral support, drainage, slope,
riparian, littoral, sewer, water, air, oil, gas, mineral and
subsurface rights), privileges, claims, franchises, licenses,
profits, rents, royalties, tenaments, herecditaments,
raversions, remainders and appurtenances of every nature
whatsoaver in any way now or hereafter belonging, relating or
appertaining to all or any part of the property described in
paragraphc (A), (B), (C) and (D) hereof:;

(F)  TOGEMHER WITH (1) any and all judgments, settlements,
claims, awards, /1isurance proceeds and other proceeds and
compensation, and any interest thereon (collectively,
"Compensation"), ncw. or hereafter made or payable in connection
with (a) any casualty or other damage to all or any part of the
property described In paragraphs (A), (B), (C), (D) and (E)
hareof, (b) any condemnatinn proceedings affecting any such
property or any rights theleds or any interest therein, (c) any
damage te or taking of any such property or any rights thereto
or any interest therein arising from or otherwise ralating to
any exercise of tha power of eminznt domain (including, without
limitation, any and all Compensati¢a for change ol grade of
streets or any other injury to or decraase in the value of any
such property), or (d) any convayance ir lieu of or under
threat of any such taking, (2) any and-all _proceeds of any
sale, assignment or other disposition of &ny such propaerty or
any rights thereto or any interest therein, /43) any and all
proceeds of any othar conversion (whether voliurcery or
involuntary) of any such property or any rights thereto or any
interest therecin into cash or any liquidated claiwm ' (4) any and
all refunds and rebates of or with respect to any insurance
premium, any Imposition (as such term is hereinafter dufined)
or any other charge for utilities relating to any such’nroperty
(including, without limitation, any and all refunds and rchates
of or with respect to any deposit or prepayment relating to.any
such insurance premium, Imposition or charge), and any and all
interest thereon, whether now or hersaflter payable or accruing,
and (5) any and all accounts, accounts receivahle, option
rights, contract rights, genaral intangibles, permits,
licenses, approvals, bonuses, actions and rights in action now
or hereafter arising from or raelating to any sueh property or
any business or other oparations conducted in ox on any such
property by or on behalf of or for the benefit of Mortgagor
(Including, without limitation, all rights of Mortgagor in and
to insurance proceeds, all rights of Mortgagor in and to
unearned or prepald insurance premiums, Impositions or other
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charges for utilities, and any deposits with raspect thereto
and any interest thereon, and all rights of Mortgagor in and to
any and all contracts and bonds relating to operation,
maintenance, construction, renovation, restoration, repair,
management or security of any such property);

(G) TOGETHER WITH all rents of and from all or any part of
the property described in paragraphs (A), (B), (C), (D) and (E)
hereof whether now or hereafter payable or accruing (including,
without limitation, any and all money and other consideration
pald ox-payable from time to time by any and all tenants,
licensees, occupants or other users of any such property), and
all rights of Mortgagor or any other person to collect and
receive tnu came: provided, however, that permission is hereby
given to Moxigjagor, so long as no Event of Default (as
hereinafter aafired) shall have occurred, to collect and use
such rents as, hvc not before, they become due and payable,
which permission shall terminate immediately, without the
necessity of any acticn by Mortgagee, upon the occurrence of
any Event of Default;

(H) TOGETHER WITH (i) »ll right, title and interest of
Mortgagor (whether as seller, purchaser or otherwise) in and to
any and all agreements now or hereafiter relating to any
purchase and sale or other trarstor of all or any part of the
property described in paragraphs (&), (B), (C), (D), (E), (F)
and (G) hereof (whether or not suck purchase and sale or other
transfer shall be completed), togetihsr with any and all down
payments, earnest money deposits and ocher security (whether
monetaxry or otherwise) pald or payable-or Aeposited or to bhe
deposited in connection with any such agreement, and (2) all
right, title and interest of Mortgagor (whether as lessor,
lessee or otherwise) in and to any and all leases, subleases,
use, occupancy and similar agreements (includirc, without
limitation, oil, gas and mining leases) now or herzafter
relating to all or any part of the property described in
paragraphs (A), (B}, (C), (D) and (E) hereof (each haing
reflerred to in this paragraph as a "lease"), together with any
and all guaranties and security of, for or otherwise reliting
to any such lease (including, without limitation, any and all
cash, security deposits, advance rentals, deposits and payments
of a similar nature under any such lease or under any other
arrangement entered inte in connection with any such lease, any
and all interest thereon, and any and all right, title and
interest of Mortgager in.and to property of any tenant or other
person, whethexr such right, title and interest shall have
arisen under applicable law or under any such lease or other
arrangement) anc together with all rant and other consideration
(whether monetary or otherwise) now or hereafter payable or
aceruing under or in connection with any such lease (including,
without limitation, any and all cancellation or termination
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payments and any and all damages payable in connection with any
default), subject, however, to the conditional permission given
to Mortgagor to collect and use the rents, royalties, issues,
profits, revenues, income and other henefits arising under any
such lease as provided above;

(I) TOGETHER WITH any and all right, title and interest of
Mortgagor in all reciprocal easement agreements, operating
agreements and any other agreements affecting the Land and
Improvements; and

(J7 TOGETHER WITH any and all further or greater estate,
right, title, interest, claim and demand of Mortgagor, of
whatever cheracter (whether vested or contingent and whether
now owned or hareafter acquired), in and to any of the property
described in +he foregoling paragraphs or any rights or
interests appurtesant therete.

All of the propexty described in paragraphs (A), (B), (C),
(DY, (B}, (F), (G), (H):~(I) and (J) above, and each item of
property therein descr.bed, is collectively referred to in this
Mortgage as the "Property.”

TO HAVE AND TO HOLD the ‘kroperty unto Mortgagee, its
successors and assigns, to its and their own proper use and
benefit forever, upon and subject to the terms and conditions
saet forth in this Mortgage;

PROVIDED, HOWEVER, that 1f all of ihe Indebtedness (as
hereinafter defined) shall be fully, finallv and indefeasibly
paid at the times, in the amounts and in the manner specified
in the Financing Documents, all without any.<dacduction or credit
for any impositions or other charges or expenscs. paid or
payable by or on behalf of Mortgagor, and if Mewigagor shall
keep, perform, observe and comply with, or shall cause to he
kept, performed, observed and complied with, all covznants,
agreements, conditions and other provisions of the Finuncing
Documents, then this Mortgage and the rights and interests
hereby grantecd and assigned to Mortgagee shall be null and void
and of no further force and effect and shall be released of
record upon the written request and at the expense of
Mortgagor, but otherwise shall remain in Full force and

effact,

Mortgagor warrants, repraesents, covenants and agrees to and
with Mortgagee, the Noteholders and Lenders as follows:

SY&
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ARTICLE I,
COVENANTS OF MORTGAGOR

Section 1.01. Pavment of Indebtedness: Performance of
gpligg;ign§ Mortgagor shall keep, perform, observe and comply

with, or shall cause to he kept, performed, observed and
complied with, all covenants, agreements, conditions and other
provisions required to be kept, performed, observed and
complied with by or on behalf of Mortgagor from time to time
pursuant. to the Notes, the Revolving Notes, the Note Purchase
Agreemzat, the Credit Agreement, the Trust Agreement, this
Mortgage, the Additional Mortgages or any other cdocument or
instrument_ naw or hereafter evidencing or securing all or any
part of the indebtedness from time to time evidenced by the
Notes and Reveolving Notaes ﬂnd/or otherwlze governing the

esponsibilities of Mortgagor in connection with such
lndebtedne s or -in connection with the Property or any other
security for such infdeLtedness (the Notes, the Note Purchase
Agreement, the Credit Agreement, the Revelving Notes, the Trust
Agreement, this Mortgage, the Additional Mortgages and all such
other documents and instrurents being collectively referred to
in this Mortgage as the "Finuncing Documents"). Without
limliting the generality of tha ilmmediately preceding sentence,
Mortgagor shall pay or cause to be paid (a) to the Notecholders
when due, the indebtedness evidenzed by the Notes, all parts of
such indebtedness (whether consistine of principal, interest,
premiumg, prepayment premiums, the Frevaymant Charge and
Additional Amount [as those tarms are sefined in the Note
Purchase Agreament]), fees, charges or &y other sums
whatsoever), (b) to Lenders, when due, the indehtedness
evidenced by the Revolving Notes or Credit A¢iaement, all parts
of such irdebtedness (whather consisting of principal,
interest, premiums, prepayment premiums, fees, <havges or any
other sums whatsoever), (c¢) te the Lenders any amouats owling by
Borrower under any Rate Hedging Obligations (as that ctorm is
defined in the Credit Agreement), and (d) all other suus
raquired to be paid by Mortgagor from time to time pursuont to
any of the Financing Documents, and Mortgagor shall pay &nd
satisfy, or cause to be pald and satisfied, all other debts,
obligations and liabilities from time to time secured by this
Mortguge (all such indebtedness, sums, debts, obllgatlonu and
liabilitios being collectively referred to Jn this Mortgage as
the "Indebtedness"). Mortgagor acknowledgas and agrees that
all security of any kind pursuant to the Financing Documents is
security for the Indebtedness without allocation of any part or
portion thereof to any portion of the Indebtedness other than
the whole thereof.

Section 1.02. Ingorporation of Documants. Mortgagor

covenants and agrees that the leoans secured hereby are to

£23pr2.516
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provide part of the financing for the acquisition of Mortgagor,
as more fully set forth in the Note Purchase Agreement and
Credit Agreement, and that the proceeds of the loans awve to heo
disbursed in accordance with the provisions contained in the
Note Purchase Agreement and Credit Agreement. All advances and
indebtedness arising and accruing under the Note Purchase
Agreement and Credit Agreement from time to time, whether or
not the resulting indebtedness secured hereby may exceed the
aggregate face amount of any notes evidencing such
indebtedness, shall be secured hereby to the same extent as
though said Note Purchase Agreement and Credit Agreement were
fully whzorporated in this Mortgage. In the event of any
conflict eox inconsistency between the terms of this Mortgage
and the No%e Purchase Agreement or Credit Agreement, the terms
and provisicis of the Note Purchase Agreement and Credit
Agreement shal) in each instance govern and control.
Notwithstanding ‘the foregoing, no greater obligation of
Mortgagor under this Mortgage than under the Note Purchase
Agreement or Credit A¢zeement shall be considered a conflict or
inconsistency between them, Mortgagor each instance being bound
by such greater obligation. FRach and every term and provision
of the Financing Documents including the rights, remedies,
obligations, covenants, conduitions, agreements, indemnities,
representations and warranties of all parties thereto, shall he
considered as if a part of this Mcrtgage, and payment,
fulfillment and performance therest is secured hereby, and, in
accordance with the Financing Documerts, any default under any
of the Financing Documents, which default continues beyond the
applicable notice and cure period, if any. under such Financing
Documents shall constitute an Event of-uefpult (as hereinafter
defined) under this Mortgage entitling Mortgagee to all the
remedies provided in this Mortgage, under théPinancing
Documents, and by law.

Section 1.03. General Representations. Covenapts and
Warranties. Mortgagor fully warrants and will forever defend
the title to the Property and the validity as a first praority
lien and security interest, enforceability and priority.of the
lien and security interest created hereby against the claims of
all persons whomsoever c¢laiming or who may claim the same ox
any part thereof, subject to the matters described in
Schedule B of a mortgagee’s title insurance policy with respect
to the Property accepted by Mortgagee on the date of delivery
of this Mortgage ("Parmitted Exceptions')., Mortgagor further
warrants, roprasents and covenants that: (a) subject only to
the Permitted Exceptions, Mortgagor is seized of an
indefeasible estate in fee simple in and to the Land, the
Buildings and all other parts of the Property constituting real
property: (b) subject only to the Permitted Exceptions,
Moxtgagor has good, absolute and marketable title to the
Equipment and all other parts of the Property constituting

£2Z91251T6
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personal property: (c¢) Mortgagor has good right, full power and
lawful authority, without the joinder or consent of any person,
to mortgage, pledga, assign and grant a security interest in
the Property pursuant to and as provided in this Mortgage, and
Mortgagee may at all times peaceably and gquietly enter upon,
hold, occupy and enjoy the Property in accordance with this
Mortgage; (d) the Property is free and clear of any and all
liens, security interests, charges, encumbrances and claims of
other persons, of any kind whatsoever, other than the Permitted
Exceptions: (e) Mortgagor will maintain and preserve the lien
of this Mortgage until the Indebtedness shall have been fully,
finally &nd indefeasibly paid; (f) all costs incurred and which
have beczune due and payable prlor to the date hereo! in
connaction with any construction ot, in or on any lmprovements
or in conneection with the purchase of any Equipment have been
paid; (g) the.iznd has frontage on, and direct acceas For
ingress from and agress to, physically open, public and
dedicated street(s): and (h) electric, gas, sewer, water and
telephone facilitice ond any and all other necessary utilities
are, and at all times heoreafter shall be, avallable in
sufficient capacity to'service the Property satisfactorily
until the Indebtedness shia.l have been fully, finally and
indefeasibly paid, and any easements legally required to assure
the continuation of such utility service to the Property have
been obtained and duly recordec.

Section 1.04. gtatug of Propariv.
Mortgagor represents and warrants:

(a} 'The Proparty is not located in'an area identified
by the Secretary of Housing and Urban Develepmant or any
successor thereto as an area having special tlecd hazards
pursuant to the National Flood Insurance Act of 1548 or the
Flood Disaster Protection Act of 1973, as amended, ‘or any
successor law.,

(k) Mortgagor has all necessary certificates,
licenses and other approvals, governmental and otherwise,
necessary for the operation of the Proparty and the conduct wf
its business thereon and all required zoning, building code,
land use, environmental and other similar permits or approvals,
all of which are in full force and cffect as of the date hercof
and not subject to revocation, suspension, forfeiture or
modification.

(¢) The Property and the present and contemplated use
and occupancy thereof are in full compliance with all
applicable federal, state and local laws, ordinances, building
codes, rules and regulations pertaining to zoning, parking,
construction, building, land use and environmental matters.

£29F2S5%6
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(d) All public roads and streets necessary to serve
the Property for the use therecf have been completed, are
serviceable and have been dedicated to and formally accepted by
the appropriate governmental entities,

(@) The Property is free from damage caused by fire
or other casualty.

(£) There are no agreements, contracts or lease
provisions, written or oral, providing any tenant of the
Property or any other third party the option to purchasa all or
any part of the Property.

4y Mortgagor and its agente have not entered inte

any leases croother arrangements for occupancy of space within
the Property otier than those leases furnished to Mortgagea.

(h) Tie Property is taxed separately without regard
to any other property and for all purposes the Property may he
mortgaged, convaeyed, ard-otherwise dealt with as an independent
parcel.

Section 1.05. Recordation of Mortgage and Finanging
Statements. Mortgagor will execute, acknowledge and deliver
any financing statements and other instruments in addition or
supplemental herete, inecluding, without limitation, contracts,
licenses and permits affecting the Proparty, which may be
requested by Mortgagee from time to Line in order to penfect
and maintain the validity and effectiveress of this Mortgage
and the llen and security thereof to Mortgrgee and in such
mannexr and places and within such times ag may be nocessary or
appropriate to accomplish such purposes and 3, preserve and
protect the rights and romedies of Mortgagee.  rinrtgagor will
furnish satisfactory avidence of every such recording, filing
and registration to Mortgagee. Mortgagor hereby appoints
Mortgagee as lts true and lawful attorney-in-fact (and such
appointment is coupled with an interest and is irrevesakia) to
file, with Mortgagor’s signature, or without Mortgagor's
signature in the state and county where the Property is located
and any other jurisdiction in which such filing may lawfully
and effectively be made without Mortgagor’s signature, any and
all Uniform Commercial Code financing and continuation
statements which Mortgagee may deem necessary or appropriate to
file with respect to this Mortgage.

Section 1.06, Iaxes, Assessments and Other Charges.
Subject to its rights to contest certain taxes under the Note
Purchase Agreement or Credit Agreement, Mortgagor shall pay,
before the same bacome delinquent, all taxes (including,
without limitation, any registration or recording taxes
incurred in connection with' this Mortgage), insurance premiums,

£Z9b25YR
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assessments, dues, fines, impositions, and publie charges,
general and special, ordinary and extraordinary, of avery
character (including penalties and interest), all charges made
by utility companies, public or private, for services furnished
or used in connection with' the Property, all common area
utility and maintenance charges, and all other impositions
attributable to the Proparty ("Impositionz").

Section 1.07. Defiense of Title and Litisation. If the
lien or security interest created by this Mortgage, or the
validity, enforceability or priority thereof or of this
Mortgage, or if title or any of the rights of Mortgagor or
Mortgagee wn or to the Property, shall be endangered or
questioned; ‘or shall be attacked directly or indirectly, or if
any action wroproceeding is instituted against Mortgagor or
Mortgagee witii respect thereto, Mortgagor will promptly notify
Mortgagee thereof and will diligently endeavor to cure any
defect which may be developed or claimed, and will take all

necessary and proper steps for the defense of such action or
proceeding, including tiie employment of counsel, the
prosecution or defense »f litigation and, ,ubjcct to
Mortgagee’s approval, the compromise, release or discharge of
any and all adverse claims dortgagee (whether or not named as
a party to such actions or proceadings) is hereby authorized
and empowaered (but shall not be obligated) teo take such
additional steps as it may deem racessary or proper for the
defense of any such action or procaeding or the protection of
the Lien, securlity interest, valldivy, enforceability on
priority of this Mortgage or of such title or rights, including
the employment of counsel, the prosecutlon-ar defense of
litigation, the compromise, release or ditchorge of such
adverse claims, the purchase of any tax title and the removal
of such prior liens and security interests. Murtgagor shall,
on demand, reimburse Mortgagee for all expenses (including
attorneys’ fees and disbursements) incurred by it in connection
with the foregeing matters. All such costs and expeinses of
Mortgagee, until reimbursed by Mortgagor, shall be pareof the
Indebtednaess and shall be deemed to be secured by this Mertgage.

Section 1.08. gzening_and Title Matters. Morcgagor will
not, without the prior written consent of Mortgagee,
{a) initlate or support any zoning reclassification of the
Property, seek any variance under existing zoning ordinances
applicable to the Property or use or permit the use of the
Property in a manner which would result in such use becoming a
noncenforming use under applicable zoning ordinances,
(b) medify, amend or supplement any of the Permitted
Exceptions, (c¢) impose any restrictive covenants or
encumbrances upon the Property, execute or file any subdivision
plat affecting the Property or consent to the annexation of the
Property to any municipality, or (d) permit or suffer the
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Property to be used by the public or any person in such manner
as might make possible a claim of adverse usage or possession
or of any implied dedication or easement by prescription.

Section 1.09. Jpsurance.

(a) Mortgagor shall keep or cause to be kept such

casualty and liability insurance on the Property as required
under the Note Purchase Agreement and Credit Agreement, in
amounts and against insurable hazards as set forth therein.
Noththstanding anything to the contrary contaxned in the Note
Purchase Agreement or Credit Agreement, such insurance shall be

maintained in effect so long as any of the Indehtedness is
outstanding, -or for so long as Mortgagor has obligations to
Mortgagee under the Trust Agreement, Note Purchase Agreement or
Credit Agreemant.

(b) Sheuld Mortgagor fail to effect, maintain or
renew any insurance previded for in this Section 1,09, the Note
Purchase Agreement or Cradit Agreement, or to pay the premium
therefor, or to deliver tu Mortgagee proper evidence thereof,
Mortgagee, at its sole Opclon and without any oblmgatmon, may
procure such insurance, anc ipy sums expended by it to procure
any such insurance shall be sgcured by this Mortgage and shall
be repaid by Mortgagor togather with any late charga within
five (5) days after receipt of bLilig therefor from Mortgagea.

(¢) Mortgagor shall not okcuin or carry separate
insurance concurrent in form or contributing in the event of
loss with that required under the Note !'urchase Agreement or
Credit Agreement unless Mortgagee is included therein as an
insured and named in a mortgagee endorsement, with loss payable
to Mortgagee. Mortgager shall immediately nctify Mortgagee
whenever any such separate insurance is obtained and shall
daliver the policy or policies or certificates evidencing the
same to Mortgagee,

Section 1.10. Adjustnent of Losses with lnsurance aid

Apgl;gﬂ:;gn_gﬁ_ﬂzggg@ig_gﬁ_in;uxmngﬂ- In case of loss,
Mortgagee ie at all times authorl&ed to collect and raceipt for
any insurance money. Any insurance proceeds paid either to
Mortgagor or Mortgagee pursuant to the policies required by the
Note Purchase Agreement or Credit Agreement shall be delivered
to and held by Mortgagee to be distributed in accordance with
the Trust Agreement.

Section 1.11. §Stamp Tag. If, by the laws of the United
States of America, or of any state or principal subdivision
having jurisdiction over Mertgagor, any tax is due or becomes
due in respect of the issuance of any Note or Revolving Notes,
or recording of this Mortgage or additions to or consolidations
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of this Mortgage, whother at the original recording hercof or
subsequent recordings, Mortgagor covenants and agrees to pay
such tax in the manner required by any such law. Mortgagor
further covenants to hold harmloss and agrees to indemnify
Mortgagee, its successors or assigns, against any liability
incurred by reasen of the meoeition of any tax on the issuance
of any Note or Revolving Notes or recording of this Mortgage.

Section 1.12. [Effect of ¢ I : ]
Taxation. In the event of the onactmont after Lhis data of any

law of *he state in which tha Property is locatad or any
politica. subdivision thereo! deducting from the value of land
for the prrpose of taxation any lien thereon, or imposing upon
Mortgagee tra payment of the whole or any part of the taxes or
assessments.or charges or liens herein required to be paid by
Mortgagor, or ciaanging in any way the laws relating to the
taxation of moricages or dabts sacured by mortgages or deeds of
trust or similar instrumencs, or the Mortgagee’s interest in
the Property, or the rannaer of collection of taxes, so as to
adversely affect this Mertgage or the Indebtedness secured
herehy or the then holders thereof, then, and in any such
avent, Mortgagor, upon damund by Mortgagee, shall pay such
taxes or assessments, or ralahurse Mortgagee therefor.

Section 1.13, ghanges to NMonugade Qi Related Loan
Roguments. If the payment of ti@ indebtedness secured by this
Mortgage or any part thereof be aarended or varied or if any
part of the security be released, ail persons now or at any
time hereafter liable therefor, or whdsze consent to this
Mortgage was obtained, shall be held to assant to such
extension, varlation or release, and their liability and the
lien and all provisions hereof shall continuve~in full force,
the right of recourse, if any, against all sucn-paersons being
expressly reserved by Mortgagee, notwithstanding such
extension, varlation or release. Any person or entity taking a
junior mortgage or other lien upon the Property or ary interest
therein, shall take said lien subject to the rights of
Mortgagee, Noteholders or Lenders to amend, modify, and
supplement, restate and consolidate this Mortgage, or the
Financing Documents and to vary the rate of interest and the
method of computing the same, and to increase thae principal
amount therecf, and to impose additional fees and other
charges, and to extend the maturity of said indebtedness, and
to grant partial releases of the lien of this Mortgaga, in each
and every case without obtaining the consent of the holder of
such lien and without the lien of this Mortgage losing its
priority over the rights of any such junior lien., Nothing in
this Section contained shall be construed as waiving any
provision contained herein which provides, among other things,
that it shall constitute an Event of Default if the Property be
sold, conveyed, or encumbered unless permitted by the Financing
Documents.
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Section 1.14. Eminent Domain.

(&) In the event that title to, or the temporary use
of, the Property or any part thereof shall be taken pursuant to
eminent domain or condemnation proceedings, or by any
settlement or compromise of such proceedings, or any voluntary
conveyance of the Property or any part thercof during the
pendency of, or as a result ol a threat of, such proceedings
("Eminent Domain"), the Mortgagor shall be obligated to
continue to make the payments specified in the PFinancing
Documents.,

th) The compensation for Eminent Domain shall be
applied in mccordance with Section 4.4 of the Trust Agreement.

Section 1./5. Mortaaceae’s Performance of Defaulted Acks:
Subrogation.

(a) In cisudlortgagor fails to make any payment or
perform any of its covenants and agreements contalned herein or
in any other Financing Documents, Mortgagee may, but naed not,
make such payment or perloum such act herein or therein
required of Mortgagor, in ary form and manner deemed expedient,
and may, but need not, make full or partial payments of
principal or interest on prior lencumbrances, if any, and
purchase, discharge, compromise ou settle any tax lien or other
prior lien or title or claim thereci, or redeem trom any tax
sale or forfeiture or contest any tux or assessment, including
without limitation the payment of priazipal, premium and/or
interaest on the Indaebtedness, whether a»C maturity, upon
acceleration or otherwise. All moneys paid lor any of the
purposes herein authorized and all expenses piid or incurred in
connection therewith, including attorneys’ fecag and any othar
moneys advanced by Mortgagee to protact the Propsciy and the
lien hereof, shall be so much additional indebtednass secured
hereby, and shall become immediately due and payable without
notice and with interest thereon at (i) the rate provired in
the Note Purchase Agreement as applicable during the
continuance of an Event of Default if such amounts are advanced
by the Noteholders ("Note Purchase Agreement Default Rate") or
(ii) the rate provided in the Credit Agreement as applicable
during the continuance of a Default ("Credit Agreement Default
Rate") if such amounts are advanced by the Lenders. Inaction
of Mortgagee shall never be considered a waiver of any right
aceruing to it on account of any default on the part of
Mortgagor.

In the event Mortgagee shall elect, pursuant to this
Section 1.15, to undertake to perform Mortgagor’s obligations
for restoration or rebuilding as required of Mortgagor by this
Mortgage or any other Financing Documents, Mortgagee shall not
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be required to restore or rebuild the Buildings to any greater
extent than will be covered by available proceeds or estimated
proceeds of ingsurance or condemnatlion award. An sstimate of
available proceeds may be made if at such time as Mortgagee is
prepared to arrvange for plang, sollcit bids, let a contract, or
otherwise proceed with restoration, the loss may not have been
adjusted with insurers or the court may not have finally
determined the amount of a condemnation award. If Mortgagee
shall have expencded any amount for restoration or rebuilding in
excess of the actual or estimated proceceds of insurance or
condemnaotion award for tha purpose of such repair or
replacunent, the amount of such excess ("Excess Restoration
Cost") sv axpended by Mortgagee shall constitute additional
indebtednesa hereunder and shall be secured by the lien hercof,

All aurances, disbursements and expenditures
(collectively “advances") made by Mortgagee hefore and during
foreclosure, prisc to sale, and where appllcable, after sale,
for the following purposes, including interest thereon at the
Default Rate (as such: torm is defined below), are hereinafter
referred to as "Protective Advances':

(1) advances pursuant to this Section 1.15;
(Li) BExcoss Restoretion Costs;

(iii) advances in accoifance with the terms of this
Mortgage or the other Financing Lozuments to: (i) protect,
preserve or restore the Property; 4ii) preserve the lien of
this Mertgage or the priority theresr; or (iii) enforce
this Mortgage, as referred to in Subscctinon (b)(5) of
Section 15-1302 of the Illinols Mortgage loreclosure Law,
as amended lrom time to time ("Act"):

(iv) payments of (i) when due installnments of real
estate taxes and other Impositions: (ii) other okiigations
authorized by this Mortgage or the other Financina
Documents; or (iii) with court approval any other arounts
in connection with other liens, encumbrances or interests
reasonably necessary to preserve the status of title, all
as referred to in the first paragraph of this Section of
this Mortgage and in Section 15=1505 of the Act;

(v) attorneys’ fees and other costs incurred in
connection with the foreclosure of thls Mortgage as
referred to in Sections 1504 (d) (2) and 15-1510 of the Act
and in connection with any other litigation or
administrative proceeding to which the Mortgagee may be or
become or be threatened or contemplated to be a party,
including probate and bankruptey proceedings, or in the
preparation for the commancement or cdefense of any such
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suit or proceeding; including filing fees, appraisers’
fees, cutlays for documents and expert evidence, witness
tees, stenographer’s charges, publication costs, and costs
(which may be estimated as to items to he expended after
entry of judgment) of procuring all such abstracts of
title, title charges and examinations, foreclosure minutes,
title insurance policies, Torrens certificates, apprailsals,
and similar data and assurances with respaect to title and
value as Mortgagee may deem reasonably necessary cither to
prosecute or defend such suit or, in case of foreclosure,
to zvidence to bidders at any sale which may be had
pursuant to the foreclosure judgment the true condition of
the <¢citle to or the value of the Property;

{vi) Mortgagee'’'s fees and costs arising between the
entry of judoment of foreclosure and the confirmation
hearing as veferred to in Subsection (b)(l) of Section
15-1508 of tne Aect;

(vii) paymert by Mortgagee of Impositions as
required of Mortgagor by this Mortgage;

(viii) expenses dedictible from proceeds of sale
referred to in Subsectiors (a) and (b) of Section 15-1512
of the Act; and

(ix) expanses incurred and expenditures made by
Mortgagee Lor any one or more oi the following: (i) if the
Property or any portion thereot ceastitutes one or more
units under a condominium declaration, assassments imposed
upon the owner thereof; (ii) 1f any ol ta2 Property
consists of an interest in a leasehold nevate under a lease
or sublease, rentals or other payments reguired to be made
by the lessee under the terms of the lease (i aublease:
(1ii) premiums upon casualty and liability insurance made
by Mortgagee whether or not Mortgagee or & receiver is in
possession, if reasonably rvequired, without regard o the
limitation to maintaining of insurance in effect ad vhe
time any receiver or mortgagee takes possession of thae
Property imposed by Subsection (¢) (1) of Sectlon 15-1704 of
the Act; (iv) payments required or deemed by Mortgagee to
be for the benefit of the Property or required to be made
by the owner of the Property under any grant or declaration
of casement, easement agreement, reciprocal. casement
agreement, agreement with any adjoining land owners or
other instruments creating covenants or rustrictions for
the benefit of or affecting the Property; (v) shared or
common expense assessments payable to any association or
corporation in which the owner of the premises is a member
in any way affecting the Property; and (vi) operating
deficits incurred by Mortgagee in possession or reimbursed
by Mortgagee to any receiver.
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This Mortgage shall be a lien for all Protective
Advances as to subsequent purchasers and judgment creditors
from the time the Mortgage is recorded, pursuant to Subsection
(b) (5) of Saction 15-1302 of the Act.

The Protective Advances shall, except to the extent,
if any, that any of the same is clearly contrary to or
inconsistent with the provisions of the Act, be included in:

(1) determination of the amount of indebtedness
secnred by this Mortgage at any time;

(ii) the indebtedness found due and owing to the
Mortgarea in the judgment of foreclosure and any subseguent
amendmant-of such judgment, supplemental judgments, orders,
adjudications orx findings by the court of any additional
indebtedness ecoming due after entry of such judgment, it
being agreed chat in any foreclosure judgment, the court
may reserve jurisciction Lor such purpose;

(1il) deternination of amounts deductible from sale
proceeds pursuant to(Saction 15-1512 of the Act;

(iv) determinatlcn of the application of income in
the hands of any recelver cr nortgagee ln possession; and

(v) computation of anyv deficiency judgment
pursuant to Subsections (e) of sachiion 15-1508 and (b) (2}
of Section 15-1511 of the Act.

(b) Should any amount pald out, (advanced or incurred
hereunder by Mortgagea, be used directly or dndirectly to pay
off, discharge or satisfy, in whole or in part.“oeny lien or
encumbrance upon the Property or any part thereoi on a parity
with or prior or superior to the lien hereof, then as
additional security hereunder, Mortgagee shall be subregated to
any and all rights, equal or superior titles, liens and
equities, owned or claimed by any owner or holder of saio
outstanding liens, charges and indebtedness, however remccc.
regardless of whether said liens, charges and indebtedness are
acquired by assignment or have been released of record by the
holder thereof upon payment. Mortgagee and any person
designated by Mortgagee shall have the right, and is herchy
granted the right, to enter upon the Property for the foregoing
purposes.

Section 1,16, Maintenance of Mortaador’s [ntorest.
Pursuant to Section 11 of the Note Purchase Agreement and
Section 6.1 of the Credit Agreement (incorporating Section 11
of the Note Purchase Agreement by reference), Mortgagor has
agreed not to transfer, pledge, encumber, suffer to exist any
Lien, or assign all or any interest in the Property.
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Section 1.17. Assignment of Rents.

(a) The assignment set forth in paragraph (G) of the
section of this Mortgage entitled "The Property'" shall, to the
extent permitted by law, constitute an absolute and present
assignment of the rents, royaltles, issues, profits, revenues,
income and other benefits described in said paragraph, subject,
howaever, to the conditional permission given to Mortgagor to
collect and use the same as provided in sald paragraph.
Neither the existence nor the exercise of such conditional
permission shall subordinate such assignment to any subsequent
assignuenrt by Mortgagor, and all such subsequent assignments
shall be subject to the rights of Mortgagee under this
Mortgage. e assignment set forth in paragraph (G) shall be
fully operacive without any further action by Mortgagor or
Mortgagee. Mortgagee is hereby lrrevecably authorized and
empowered, at its option, to demand, collect, receive and
enforce payment -ovr any and all such rents, royalties, issues,
profits, revenues, ircome and other benefits at any time during
the continuance of any Rvent of Default (as hereinafter
defined), and to give recaipts, releases anc satisfactions
therefor, whether or not Mortgagee shall have taken, or at any
time shall take, possession o7 the Land, the Buildings or any
other part of the Property. < mortgagee is hereby irrevocably
authorized to notify all tenants, licensees, invitees, guests,
customers, occupants and other uszis of all or any part of the
Property of Mortgagee’s rights undes this Section and under
paragraph (G).

(b) Mortgagor hereby grants +J Mortgagee the wight,
at Mortgagee’s option at any time during the' continuance of any
Event of Default, to take all actions with rozpect to any and
all such rents, royalties, issues, profits, roveprues, income
and other henefits as are contemplated by Sectici-2.03 of this
Mortgage. Mortgagor hereby irrevocably authorizes and appoints
Mortgagee the agent and attorney-in-fact of Mortgagoxr, at
Mortgagee'’s option, to demand, collaect, receive and anlerce
payment of any and all such rents, royalties, issues, profits,
revenues, income and other benefits after the occurrence of any
Event of Dafault, to give receipts, releases and satisfactions
theretor and to apply such collaections in the manner provided
in Section 2.03, which appointment shall be deemed to he
coupled with an interest. Such assignment, grant and
appointment shall continue in effect until the Indobtedness
shall have been paid in full. Mortgagor hereby irrevocably
consents to the entry upon and taking possession of the
Property hy Mortgagee pursuant to such grant and appointment,
whether or not foreclosure proceeding shall have been
commenced. Neithar the exercise by Mortgagee of any rights
under this Section or the aforesaid paragraph (G), nor the
application of any such rents, royalties, issues, profits,
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raevenues, incoma or other benefits to the Indebtedness, shall
cure or walve any Event of Default or any notice of any Event
of Dafault or invalidate any such notice or any act done
pursuant to this Mortgage or pursuant to any such notice.

(¢) Upon raguest by Mortgagea, Mortgagor shall assign
to Mortgagee, as additional security for the Indebtedness, by a
written document approved by Mortgagee, all right, title and
interest of Mortgagor in and to any and all leases now or
hereafter affecting all or any part of the Property, together
with any and all guaranties and security of, for or otherwise
relating to such leases and all rent and other money payable or
accruing under or in connection with such leases, subject to
the conditional permission given to Mertgagor to collect and
use the rentce - royaltles, ilssues, profits, revenues, income and
other benefits zrising under such leases as provided above,

Section 1.1&: Security Agreement and Financing Statements.

' (a) Mortgagor onnd Mortgagee agree: (i) that this
Mortgage shall constitute a Security Agreement within the
meaning of the Uniform Ccmrercial Code (the "Code") of the
state in which the Property s located with respect to (1) any
property included in the definition herein of the word
"property," which propaerty may iov be deemed to form a part of
the real estate described in Exnikit A or may not constitute a
nfixture! (within the meaning of tha applicable section of the
Code) and (2) any fixture which constitutes a part of the
Property, and all replacements of suciiproperty, substitutions
for such property, additions to such priperty, and the proceeds
thereof; (ii) that a security interest in and to the Property
L& hereby granted to Mortgagee and that, upei-recordation in
the real estate records of the proper office tiis instrument
shall constitute a "fixture filing" within the nzaning of the
applicable section of the Code; and (iii) that all of
Mortgagor’s right, title and interest therein are nerehy
assigned to Mortgagee; all to secure payment of the
Indebtedness,

(b) If any Event of Default occurs hereunder,
Mortyagee, pursuant to the appropriate provisions of the Code,
shall have an option to proceed with respect to both the real
property and any portions of the Property which are not real
property in accordance with its rights, powers and remedies
with respect to the real property, in which event the default
provisions of the Code shall not apply. 'The parties agree that L
Lf Mortgagee shall eclect to proceed with respect to any E;
portions of the Property which are not real property saparately
from the real property, Mortgagee shall have all remedies
available to a secured party under the Code and ten (10) days’
notice of the sale shall be reasonable notice. The reasonable
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expensaes of retaking, holding, preparing for sale, selling and
the like lncurraed by Mortgagee shall include, but not be
limited to, attorneys’ fees and legal expenses incurred by
Mortgagea.

Section 1.19, fter Acquired Property. To the extent
permitted by law, the lien of this Mortgage shall attach
automatically, without the necessity of any action by Mortgagor
or any other person, to all right, title and interest of
Mortgagor in and to any and all after-acquired property of the
character or type described in the section of this Mortgage
entitlad "The Property". Mortgagor shall promptly execute and
deliver %o Mortgagee such documents and instruments as may be
requested kv-Mortgagee to confirm and perfect such lien,
Mortgagor icuaby irrevocably authorizes and appoints Mortegagee
the agent ana-aitorney-in=fact of Mortgagor to execute all such
documents and irnsiruments on baehalf of Mortgagor, which
appointment shali be deemed to be coupled with an interest.

ARTICLE II.
DEFAULLS AND REMEDIES

Section 2.01. Event of Defaw.t. As used in this Mortgage,
the term "Event of Default" shail- wean and refer to the
occurrance of any one or more of tnrs following events:

(a) any Event of Default, Dafpult or Actionable
Default under and as defined in tha Notas, Note Purchase
Agreement, the Revolving Notes, the Credit Agreement, the Trust
Agreement, any of the Additional Mortgages or-any other
Financing Document; or

(b) failure by Mortgagor to duly keep, warform,
obsarve or comply with, or te cause to be duly kept, parformed,
observed or complied with, any covenant, agreement, confition
or other provision required to be kept, performed, ohsarved or
compiled with by or on behalf of Mortgagor pursuant to this
Mortgage (other than any covenant, agreement, condition or
other provision that is the subject of a separate Event of
Default pursuant to this Sectlon); provided, however, that such
failure shall not be an Event of Default unless and until
written notice of such failure shall have been given to
Mortgagoxr and such failure shall not have been cured before
expiration of the period of 30 days following the giving of
such notice; or

(c) discovery of any material breach or material
inaccuracy of any warranty or representation of Mortgagor set
forth in this Mortgage; or

I
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(d) any other cause for accelerating the maturity of
the Indebtedness, or for declaring the Indebtedness to bhe
immediately due and payable, pursuant to this Mortgage or any
of the other Financing Documents; or

(e) the lien of this Mortgage shall cease to be a
valid and perfected first priority lien, subject only to the
Permitted Exceptions.

Section 2.02. Mortdgagee’s Power of Enforcemont. At any
time during the continuance of any Event of Default and
followine the giving of a Notice of Actionable Default (as that
term is defined in the 1'rust Agreement) and during such time as
such Notice af Actionable Default has not heen withdrawn
pursuant to trna terms and provisions of the Trust Agreement,
Mortgagee may -proceed by any appropriate judiclal or
non=judicial action or proceeding to (a) enforce payment of all
or any part of the Indebtedness in accordance with the
Financing Documents| (%) declare the entire balance of any or
all of the Indebtedness. to be immedlately due and payable
without presentment, cdemund, protect or notice of any kind (all
of which are hereby exprecssly wailved by Mortgagor), (c) enforce
performance of any term of ‘this Mortgage or any of the other
Financing Documaents, (d) enforce any other rights of Mortgagee
with respact to tha Indebtedness, 'the Property or any other
security for the Indebtedness, (e} foreclose this Mortgage and
pursue all remedies afforded to a wertgagee under and pursuant
to the Act, (f) to the extent permittad by law, pursue the
partial foreclo ure of this Mortgage inx any part of the
Indebtedness then due and payable, subjicct to the continuing
encumbrance of this Mortgage as ccurxty for the balance of the
Indebtedness not then due, (g) advance sums, in an amount to be
determined by Mortgagee in its sole discreticn, to satisfy any
or all of Mortgagor'’s obligations under the PFinucing
Documents, or (h) pursue any other rights, powers. and remedies
available to Mortgagee, at law or in equity, In connsction with
the Indebtedness, the Propaorty or any other security for the
Indebtedness. Mortgagee may pursue any or all such actions or
proceedings, at Mowrtgagee's option, separately or concurrertly
and in such order as Mortgagee may desire, either with or
without entry or taking possession and whethar or not all or
any part of the Indebtedness shall have been declared to be
immediately due and payable or shall otherwise be dua.
Mortgagee may pursue any and all such actions or proceedings
without prejudice to Mortgagee’s right thereafter to foreclose
this Mortgage and without prejudice to any right of Mortgagee,
the Noteholders or the Lencders thereafter to proceed by any
other action or proceeding to enforce any or all rights, powersﬁg
and remedies of Mortgagee, the Noteholders or the Lenders with
respect to tha Indebtedness, the Property or any other security
for the Indebtedness, whether or not the basis for any such
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subsequent action or proceeding shall be an Event of Default
existing at the time such earlier action or proceeding was
commenced.

Section 2.03. Mortgagee's Right To Enter and Take
Possession.

(a) At any time during the continuance of any Event
of Default, whether or not foreclosure proceedings shall hove
been instituted, Mortgagee, to the extent permitted by lLaw, may
anter ard take possession of all or any part of the Property,
may exclude Mortgagor and its officers, employees, agents,
contractors, attorneys and other representatives therefrom and
may have icint access with Mortgagor to the books, papers and
accounts o tizrtgagor and of any manager of the Property. Upon
request by Mcrigagee at any time during the continuance of any
Event of Defaulf, Mortgagor shall peaceably and quietly vacate,
surrander and delliver possession of the Property (or any part
of the Property thit may be designated by Mortgagee) to
Mortgagee. If Mortgugor.shall not vacate, surrender and
deliver possession of (he Property (or such part of the
Property) to Mortgagee an nrovided above, then, without
limiting any other right to 2rter and take possession of the
Property (or such part of the Property), Mortgagee may resort
to any and all legal and eguitebla remedies required to evict
and dispossess Mortgagor therefrom (including, without
limitation, one or more summary proceadings or actions for
forcible entry and detainer, trespace to try title or -
restitution), and Mortgagee may obtali e judgment, order or
decree of any court of competent jurisdiction conferring on
Mortgagee the right to immediate possession and requiring
Mortgagor to immediately vacate, surrender end deliver
possession of the Property (or such part of the- Property) to
Mortgagea. Mortgagor herehy specifically and ‘iiravocably
consents to the entry of any such judgment, order or decres.
Upon request by Mortgagee, Mortgagor shall pay to iortgagee, or
to any other person that Mortgagee may designate, all aests,
expensas and liabilities (including, without limitation.
attornays’ fees) incurred by Mortgagee, by any of the
Noteholders or by any of the Lenders in connection with any
such failure to vacate, surrender and deliver possession or in
connection with any such judgment, order or decree or the
exercise of any such remedies, together with interest thereon
at the Note Purchase Agreement Default Rate or Credit Agrecment
Default Rate, as applicable, from the date incurred by
Mortgagea, by any of the Noteholders or by any of the Lenders
until the date so paid to, or as directed by, Mortgagee.

(b) After any such entry into possession, Mortgagee,
acting in Mortgagor'’s name or otherwise, may hold, store, use,
operate, manage and control the Property (or any part of the
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Property which then is in the possession of Mortgagee) and may
conduct the business and operatiens thereof. 1In deing so,
Mortgagee may, but shall not be obligated to:

(1) carry out any and all necessary and desirable
maintenance, repairs, renewals, raplacements, alterations,
additions, betterments and improvements of or to tha
Propexrty (or such part of the Property):

(ii) purchase or otherwise acquire and install in
or r£n the Property {or such part of the Property)
additional fixtures, personal property and other property
of tlie-type encumbered by this Mortgage;

(i4&) insure the Property or keep the Property
insured;

(iv) “marage, operate and exerclse all rights and
powers of Mortgnger with respect to the Property (or such
part of the Propaerty; and the management and operation
thereof (including, without limitation, the right to enter
into leases, to cancel, enforce or modify leases, to evict
tenants hy summary procesaings or otherwise and to take
other appropriate steps to enforce leases);

(v) enter inte agreecments with others to exercise

the rights and powers of Mortgzgee under this Mortgage; and

(vi) collect and receive all rents, royalties,
issues, profits, revenues, income wnd stheor benefits of and
from the Property (or such part of the Praoperty) and any
business or other operations conducted trarein or thereon
by or on behalf of or for the benefit of Hertgagor
(including those past due as well as those azezuing
therealter), and apply the money so received in accordance
with the provisions of the 1rust Agreemant.

(c) In the event of any such entry into possescsion,
Mortgageae shall be liable to account only for rents, royetlties,
issuaes, profits, revenues, income and benefits actually
raceived by Mortgagee while in possession of the Property. In
the event of any foreclosure, Mortgagee may remain in
possassion of all or any part of the Property until the
foreclosure sale and thereafter during any perioed of
redemption. In the absence of any foreclosure, Mortgagee may
remain in possession of all or any part of the Property as long
as there exists an Bvent of Default. The same right of taking
possession shall exist during the continuance of any subsequent
Event of Default. Neither Mortgagee, any of tha Noteholders
nor any of the Lenders shall be obligated, by virtue of this
Section oxr by virtue of any actions contemplated by this
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Mortgage or by any of the other Financing Documents, te perform
or discharge any obligation, duty or liability of Mortgagor
under any lease or other agreement relating to all or any part
of the Property or under any law, ordinance, rule, regulation,
order, judgment, injunction or decree relating to all or any
part of the Property. Neither Mortgagee, any of the
Noteholders nor any of the Lenders shall incur any liability
for, nor shall Mortgagor assert any claim or set off as a
result of, any acts or omissions of Mortgagee, any Noteholders
nr any Lenders or of Mertgagee'’s, or any Noteholder’s or any
Lender’s nfificers, employees, agents, contractors, attorneys or
other reprasentatives, while in possession of all or any part
of the Pcouarty (except for damages directly caused by
Mortgagee's ~or any Noteholder’s or any Lender’s own gross
negligence vg intentional wrongful acts). Mortgagor hereby
expressly and icravocably waives, releases, discharges and
relinquishes all svech' liabilities, claims and rights of set off,

(d) Upon ruriuest by Mortgagee, Mortgagor shall pay to
Mortgagee, or to any othier person that Mortgagee may designate,
all costs, expenses and . liabilities (including, without
limitation, attorneys’ fa~s.-and expenses) incurred by
Mortgagee, by any off the Nctoholders or hy any of the Lenders
in connection with the holdiny, =torage, use, operation,
management, control, maintenanca, ‘repair, alteration or
improvement of all or any part or/the Property (except to the
extent such costs, expenses and lioswjlities shall have bheen
paid out of collections from the Property as provided above),
together with interest thereon at the Noce Purchase Agreemant
Dafault Rate or Credit Agreement Defauli Rote, as applicable,
from the date incurred by Mortgagee, by any of the Noteholders
or by any of the Lenders until the date so poid to, or as
directed by, Mortgagee.

(@) Without limiting the generality of the foregoing
provisions of this Section, Mortgagee shall also have all
power, authority and duties as provided in Section 18=2731 of
the Act.

Section 2.04. Appelntment of Recelver.

(a) Upon, or at any time after the tlling of a
complaint to forecleose this Mortgage, the court in which such
complaint is filed may appeint a receiver of the Property
whenever Mortgagee, when entitled to possession, so requests
pursuant to Section 15-1702(a) of the Act. Such receiver shall
have all powers and duties prescribed by Section 15-1704 of the
Act, including the power to make leases to he binding upon all
parties, including the Mortgagor after redemption, the
purchaser at'a sale pursuant to-a judgment of foreclosure and
any person acquiring an interest in the Property after entry of
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a judgment of foreclosure, all as provided in Subsection (g) of
section 15=1701 of the Act. In addition, such receiver shall
also have the following powers: (i) to extend or modify any
then existing leases, which extensions and modifications may
provide for terms to expire, or for options to lessees to
extend or renew terms to expire, bhaeyond the maturity date of
the indebtedness hereunder and beyond the date of the issuance
of a deed or deeds to a purchaser or purchasers at a
foreclosure sale, it being understood and agreed that any such
leases, and the options or other such provisions to bhe
containﬁd therein, shall be binding upon Mortgagor and all
persors rhose interests in the Property are subject to the lien
hereof aac-upon the purchaser or purchasers at any foreclosure
sale, notuithstanding any redemption, discharge of the mortgage
indebtednesz, satisfaction of any foreclosure judgment, or
issuance of anv certificate of sale or deed to any purchaser;
and (ii) all otlier powers which may be necessary or are usual
in such cases for the protection, possession, control,
management and operatiun of the Property during the whole of
the period of receivarshin. 'The court from time to time,
either before or after ancry of judgment of foreclosure, may
authorize the receiver t¢ umply the net income in hie hands in
payment in whole or in pari of: (i) the Indebtedness secured
hereby, or by or included in any judgment of foreclosure or
supplemental judgment or other (itum for which Mertgagee ls
authorized to make a Protective Advance: and (ii) the

deficiency in case of a sale and dediclency.

(k) Upon request by Mortgages, Mortgagoxr shall pay to
Mortgagee, or to any other person that.iiortaagee may designate,
or to any such receiver, all costs, expenses and liabilities
(including, without limitation, attorneys’ To2s, receivers’
fees, agents’ compensation and the faes of any wonager ratalned
by such receiver) incurred by Mortgagee, by any s the
Moteholders, by any of the Lenders or by such recsiver in
connection with the appointment of such receiver and. the
exercise of the rights and powers of such recelver, axcept to
the extent such costs, expenses and liabilities shall lievas been
paid out of collections from the Property as provided in cre
immediately prececding Section, togather with interest thercon
at the Note Purchase Agreement Default Rate or Credit Agreement
Dafault Rate, as applicable, from the date incurred by
Mortgagee, by any of the Noteholders, by any of the Lenders or
by such receiver until the date so paid to, or as directed by,
Mortgagee or to such receiver.

Section 2.05. Walver of Certaln Riabts. Mortgagor agrees,
to the extent parmlttcd by law, that neither Mortgagor nor any

person at any time claiming through or under Mortgagor shall
set up, claim or seek to take advantage of any law now or
hereafter in force pertaining to the rights of sureties or
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providing for any appraisement, valuation, stay, notice of
election to accelerate maturity or to declare the Indebtedness
due, extension, redemption, moratorium, homestead or exemption
from execution or sale, in order to prevent or hinder the
foreclosure of this Mortgage during the continuance of any
Event of Default, the final ancd absolute sale of all or any
part of the Property or the final and absolute putting into
possession thereof, Ilmmedlately after any such sale, of the
purchaser or purchasers at such sale or the enforcement of any
other rights or remedies of Mortgagee, any of the Noteholders
or any of the Lenders under this Mortgage or under any of the
other T'lrancing Documents. MORTGAGOR, FOR ITSELF AND FOR ANY
AND ALL. FERSONS WHO MAY AT ANY TIME CLAIM THROUGH OR UNDER
MORTGAGOR 01 -WHO HEREAFTER MAY OTHERWISE ACQUIRE ANY INTEREST
IN OR TITLE ZT&-ALL OR ANY PART OF THE PROPERTY OR ANY OTHER
SECURITY FOR 'hf%-UNDEBTEDNESS, HEREBY IRREVOCABLY WALVES AND
RELEASES, 70O THE LXTENT PERMITTED BY LAW, ALL BENEFIT OF ANY
AND ALL SUCH LAWS, ANY AND ALL RIGHTS OF REDEMPTION AND ALL
RIGHTS OF REDEMPTION PURSUANT TO. SECTION 15-1601(b) OF THE ACT,
AND ANY AND ALL RIGHT TP YAVE THE ASSETS CONSTITUTING THE
PROPERTY OR ANY OTHER S"CURITY FOR THE INDEBTEDNESS MARSHALLED
UPON ANY FORECLOSURE OR CITHFR ENFORCEMENT OF 'THIS MORTGAGE.
Mortgagee or any court having: Jurlsdlctlon to foreclose this
Mortgage may sell the Propercy in part or as an entirety.
Mortgagor acknowlecges that the Property does not constitute
agricultural real estate, as said t2rm is defined in Section
15-1201 of the Act or residential real estate or defined in
Section 15-1219 of the Act. Neither wnrtgagee, any of the
Noteholders nor any of the Lenders sha'll be required to accept
the Property, any part or parts thereof or_any other security
for the Indebtedness in satisfaction of all or any part of the
Indebtedness., Neither Mortgagee, any of the oteholders nor
any of the Lenders shall be required to accept any
apportionment of the Indebtedness to or among ainy wpart or parts
of the Property or any other security for the Indentedness., If
any law now in force of which Mortgagor might take arivantage
despite this Section shall be repealed or shall cease te be in
force after the date hereof, then such law shall not thsreatter
be deemed to preclude the application of this Section.

Section 2.06. Leases. Any foreclosure of this Mortgage
and any other transfer of all or any, part of the Property in
extinguishment of all or any part of the Indebtedness may, at
Mortgagee’s option, he subject to any or all leases of all or
any part of the Property and the rights of tenants under such
leasas. No failure to make any such tenant a defendant in any
foreclosure proceedings or to foreclose or otherwise terminate
any such lease and the rights of any such tenant in connection
with any such foreclosure or transfer shall be, or be agserted
to be, a defense or hindrance to any such foreclosure or
transfer or to any proceedings seeking collectxon of all or any

£29b25Y6



UNOFFICIAL COPY




UNOFFICIAL CSI(;)P()Y2

4 3

part of the Indebtedness (including, without limitation, any
daficiency remaining unpald after completion of any such
foreclosure or transfer).

Section 2.07. Suitse To Protect Property. Mortgagee is
hereby irrevecably authorirzed, at Mortgagee’s option, to
initiate and maintain any and all suits and proceedings that
Mortgagee may cdeem advisable, at Mortgagor’s expense (a) to
prevent any impairment cof the Property or of the security of
this Mortgage by any unlawful acts or omissions, (b) to prevent
the occurrence or continuance of any violation of this Mortgage
or of any. of the other Financing Documents, (c¢) to foreclose
this Moricage, (d) to preserve and protect Mortgagee’s interest
in the Pregraty, and (e) to restrain the enforcement of, or
compliance witi, any law, ordinance, rulae, regulation, order,
judgment, injurction or decree that may be unconstitutional or
otherwise invalld, if such enforcement or compliance might (in
Mortgagee’s judgment) impair the Property or the security of
this Mortgage or be prajudicial to the interests of Mortgagea,
the Noteholders or the Zunders.

Section 2.08. aLion of Money by Montaagea. Any
money collected or received. iy Mortgagee in connection with the
pursuit of any rights, powers or.remedies after the occurrence
of any Event of Default shall ke «pplied, to the extent
permitted by law, in accordance with the terms of the Trust
Agreement.

Section 2.09. No Wajver.

(a) No delay or omission of Mortgauae, any of the
Noteholders or any of the Lenders to insist vgon strict
performance of any obligation ol Mortgagor under or in
connection with this Mortgage or any of the othet rinancing
Documents or to exercise any right, power or remel: available
after the occurrence of any Event of Default shall wuiive,
exhaust or impair any such obligation or any such righ¢, vower
or remedy, nor shall any such delay or omission be consirued to
be a waiver of, or acquiescence in or to, any such Event (of
Default. Notwithstanding any such delay or omission, Mortaugee
thereafter shall have the right, from time to time and as often
as may be cdeemed advisable by Mortgagee, to insist upon and
enforce strict performance of any and all obligations of
Mortgagor under or in connection with this Mortgage or any of
the other Financing Documents. Each and every right, power and
romedy available to Mortgagee after the occurrence of any Event
of Default may be exercised from time to time and as olten as
may be deemed advisable by Mortgagee.

(b) No waiver of any Event of Default shall extend to
or affect any subsequent Event of Default or any other Event of
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Daefault than eristing, nor shall any such waiver impair any
rights, powers or remedies available to Mortgagee after the
occurrence of any Event of Default., After the occurrence of
any Event of Default (whaether or not the Indebtedness or any
part thereof shall have baen declared to be immediately due and
payable), Mortgagee, each of the Noteholders and each of the
Lenders may accept payments of amounts owing in respect of the
Indebtedness, and no such"acceptance shall waive any such Event
of Default or result in any deceleration of maturity or in any
Indebtedness which shall have been cdeclared to be due and
payable. no longer being due and payable, unless Mortgagea
expraegsly and specifically agrees in writing to any such waiver
or deceluration or that such Indebtedness is no longer due and
payable,

Section &.4C. Remedies Cumulative. No right, power or

remedy now or hareafter available to Mortgagee, any of the
Noteholders, any of the lLenders or any receiver pursuant to any
of the Financing Dceurents or pursuant to any law or judicial
decision, is or shall bz exclusive of any other right, power or
remedy, and each and everv such right, power and remedy shall
be cumulative and concurre:;t and shall be in addition to each
and every other right, powar und remedy now or hereafter
available pursuant to any of the Financing Documents or
pursuant te any law or judicial decision. Nutwithstanding
anything te the contrary set forch in this Mortgage or in any
of the other Financing Documents, ro-act of Mortgagee shall be
construed as an electlon to proceed under any one provision of
this Mortgage or of any applicable stacute or other law to the
exclusion of any other such provision,-statute or other law.

Section 2.11. Discontinvance of Procesginss. If
Mortgagee, any of the Noteholders or any of ths Lenders shall
exercise any right, power or remedy available pursuant to this
Mortgage or any of the other Financing Documents or pursuant to
any law or judicial decision, and if such exercise and any
related proceedings shall be discontinued or abandones for any
reason, or if any such proceedings shall result in a finsl
determination adverse to Mortgagee, to such Noteholders ¢r' to
such Lenders, then, to the extent permitted by law, Mortgaucr,
Mortgagee, such Noteholders and such Lenders thereafter shall
be restorad to their respective former positions and to their
respective rights, powers and remedies under the Financing
Documents or otherwise relating to the Indebtedness, the
Property or any other security for the Indebtedness, and all
rights, powers and remedies of Mortgagea, such Notecholders and
such  Lenders shall continue to be avallable as if no such
exercise and no such proceadings had occurred. ps

Section 2.12. Additional Security. If Mortgagee, any of
the Noteholders, any of the Lenders or any trustee or other
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fiduciary of Mortgagee, any of the Noteholders, or any of the
Lenders at any time holds additional security for, or any
guaranty of, all or any part of the Indebtedness (including,
without limitation, the Additional Mortgages), then Mortgagee,
such Noteholders, such Lenders or such trustee or fiduciary may
foreclose such'security or otherwise enforce its rights, powers
and remedies with respect to, and realize upon, such security
or such guaranty (as the case may be), either before or
concurrently with or after a foreclosure or other enforcement
of this Mortgage or of any of the other Financing Documents,
without dxeing deemed to have waived any rights, benefits, liens
or security interests evidenced by or arising under or in
connectiop yith this Mortgage or any of the other Financing
Documents «rd, without being deemed to have made an election
thereby or tuiiave accepted the benefite of such guaranty or
such additional zacurity (or the proceeds thereof) in full
settlement of the Indebtedness and of its rights with respect
thereto. No judgmert, order or decrea with respect to any of
the Notes or any of thra Revolving Notes or with respect to any
such guaranty or securlty, whether rendered in the State where
the Land ie located or alsawhere, shall in any mannaer affect
the security of this Mortausae, and any deficiency or other debt
raepresented by any such judewznt, order or decree shall, to the
extent permitted by law, be sacured by this Mortgage to the
same extent that the Indebtedness shall have been secured by
this Mortgage prior to the rendering of such judgment, order or
decree. Mortgagor, for itself and Zer any and all persons who
may at any time claim through or unuasr Mortgagor or who
hereafter may otherwise acquire any interest in or title to all
or any part of the Proparty or any other security for the
Indebtedness, hereby irrevocably waives ard unleases, to the
extent permitted by law, all benefit of any euad all laws that
would limit or prohibit the effectiveness of arything set forth
in this Section,

ARTICLE IIIX.

MISCELLANEOUS

Section 3.01. Use of Certain Terms. Rach reference in
this Mertgage to Mortgagor, Mortgagee, any of the Noteholders,
or any of the Lenders shall be deemed also to include the
successors and assigng of such person. Each reference in this
Mortgage to any gender shall be deemed also to include any
other gender, and the use in this Mortgage of the singular
shall be deemed also to include the plural and vice versa,
unlaess the context requires otherwise. As used in this
Mortgage, the term "pexson" shall mean and refer to any and all
individuals, sole proprietorships, partnerships, joint
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ventures, associations, trusts, estates, business trusts,
corporations (non-profit or otherwise), financial institutions,
governments (and agencies, instrumentalities and political
subdivisions thereof), and other entities and organizations.
Each reference in this Mortgage to the fees or other
compensation of any agents, contractors, attorneys or other
representatives of Mortgagee shall be deemed also to include
expenses and disbursements, as well as fees of
paraprofessionals and similar personnel (such as paralegals and
lagal assistants).

Seculon 3,02, Headings. The headings of the Articles,
Sections  raragraphs and other subdivisions of this Mortgage
are for cenvanience of reference only, are not to be considered
a part of tihids Mortgage and shall not limit, expand or
otherwise affoct.any of the terms of this Mortgage.

Section 3.03. Notieces. All notices, reports, demands,
requests and other Goummunications authorized or required under
this Mortgage to be given teo Mortgagor or Mortgageae shall be
given in the manner and to the addresses specified in the Trust
Agreement for the giving of notices.

Section 3.04. Binding Riiect. ALl covenants, agreements
conditions and other provisions of this Mortgage shall run with
the Land and shall bind and inutg ip the benefit of Mortgagor,
Mortgagee, the Noteholders, the Lwiders and thelr respective
successors and assigns, whether so cypressed or not., If there
is more than one Mortgagor at any time. all undertakings of
Mortgagor under this Mortgage shall ba-decemed to be joint and
several.,

Sectlion 3.05. pProvisions SWHIect to dpplicible lLaws:
Iovaldd Proviaions to Allect Ne Okhems. ALl rlgnts, powers and
remedies provided in this Mortgage may be exercised .only to the
extent that the exercise thercof does not violate anv law and
are intended to be limited to the extent necessary s _tnat they
will not render this Mortgage invalid, illegal or
unenforceable. In the avent that any of the covenants,
agreements, conditions or other provisions of this Mortgaga
shall be deemed invalid, illegal or unenforceadle in any
respect, the validity, legality and enforceabllity of the
remaining covenants, agreements, conditions and other
provisions of this Mortgage shall in no way be affected,
prejudiced or disturbed thereby,

Section 3.06. Chapges. Neither this Mortgage nor any
covenant, agreement, condition or other provision of this
Mortgage may be changed, wailved, released, aischarged,
withdrawn, revoked or terminated orally, or ky any action or
inaction. In order to he effective and enforceabla, any such
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change, waiver, release, discharge, withdrawal, revocation or
termination must be evidenced by a written document or
instrument signed by the party against which enforcement of
such change, waiver, release, discharge, withdrawal, revecation
or termination is sought, and then shall be effective and
enforceable only to the extent specifically provided in such
cdocument or instrument. Any agreement hereafter made by
Mortgagor, Mortgagees, any of the Neteholders or any of the
Lenders relating to this Mortgage or to any of the other
Financing Documents shall be superior to the rights of the
holder, nawner or beneficlary of any intervening lien or
oncumbranse. Neither the modification of this Mortgage or any
of the otnar Financing Documents nor the release of any part of
the Propexty from the lien of this Mortgage shall impair the
priority of coch lien.

Section 3.07.  Walver of Conditions. All conditions to any
agreement or obligation of Mortgagee under this Mortgage or

under any of the otiher Financing Documents (including, without
limitation, any agreement or obligation to make any
Compensation or other funus available to Mortgagor) are solely
for the benefit of Mortgagee, the Noteholders and the Lenders.
Any or all such conditions miv he walved or relaxed at any time
or times by Mortgagee. No such waiver or relaxation in any
particular instance shall affect Mortgagea's discretion in
dealing with any such condition iriany other instance.

Section 3.08. ﬂg_ﬁgngﬂi&_gg_unmug,Pg;§¢gh. BEach. covenant,
agreement, condition and other provxsu,n of this Mortgage and

of the other TFinancing Documents is and’at _all times shall be
deemed to be for the exclusive benefit of Mewtgagor, Mortgagee,
the Noteholders and the Lenders. Nothing sec-forth in this
Mortgage or in any of the other Financing Docuirepts shall be
deemed to he for the henefit of any other person (ancluding,
without limitation, the holder, owner or beneficiary of any
other lien or interest in or on all or any part of the Property
or the owner of any interest in Mortgagor).

Section 3.09., Exercise Of Discretion. Rach and every
decision, determination, estimate, request, consent or similar
matter to be made or given hy Mortgaqea from time to time
pursuant to or in connection with this Mortgage shall be within
Mortgagee’s sole, absolute and unlimited discretion, except to
the extent expressly and specifically provided to the contrary
in this Mortgage or in any of the other Financing Documents.

Section 3.10, All rights,
powers and remedies of Mortqagee under this Mortgage may be
exercised by Mortgagee itself or by its officers, employees,
agents, contractors, attorneys or other representatives.
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Saction 3.11. Governihg Law. The grant of this Mortgage,
the creation of Mortgagee’s rights and interests hereunder, the
publication and perfection of the lien, security interest and
other rights and interests granted or otherwise arising
hereunder and the exercise of Mortgagee’s rights, powers and
remedies relating to the Property (whether bpeczfxcally
provided in this Mortgage or provided by applicable law) shall
be governed by and construed in accordance with the internal
laws of the State in which the Land is located, without regard
to prlnc1ples of conflicts of law. Otherwise, to the extent
parmlttP by applicable law, this Mortgage and the other
Financing Documents (lncludlng, without limitation, terms
relating to usury considaerations and terms relating to
Mortgagor s diability for any deficiency following any
foreclosure o? this Mortgage or any other transfer of all or
any part of tne Praiperty in extinguishment of any part of the
Indebtedness) sha’l be governed by and construed in accordance
with the internal laws of the State of New York, without regard
to principles of conflicts of laws,

Section 3.12. Receint of Copy Acknowleddged. Each of
Mortgagor and Mortgagee hthby acknowledges that it has
received an accurate and ccmplete copy of this instrument as
exacuted by’ Mortqagor.

Section 3.13. Jlntentionally Zwikted.

Section 3.14. Maximum Ameount Sgcuved. This Mortgage is
given not only to secure the Indebtednuss, but also to secure
any other amount or amounts that way bhe obligatory advances or
made at the option of Mortgagee, Noteholdcrs or Lenders, and
any additional disbursements as wmay be made iy Mortgagee,
Noteholders or Lenders, in accordance with the terms of this
Mortgage and the PlnanCInq Documents, inecluding tha Credit
Agreement. As provided in the PFinancing Documents| ' this
Mortgage shall secure any and all additional or furtker monies
which may be obligatory advances or made at the option/af
Mortgagee, Noteholdars or Lenders, after the effective date
hereof, but any and all future advances secured by this
Mortgage shall be made not more than 20 years after the
effaective date hereof. The total amount of Indebtaedness

secured hereby may cdecrease or increase from time to time but
shall not exceed the principal sum of Eighty Million Dollars
($80,000,000), Except as otherwise provided in the Financing
Documents, nothing herein contained shall be deemed an
oblxgation on the part of the Mortgagee, Noteholders

Lenders, to make any future acdvances

Section 3.15. Revelving Credit. The Indebtedness
evidenced by the Revelving Notes ("Revelving Loan") which is
repaid by Mortgagor may be reborrowed pursuant to and in
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accordance with the Credit Agreement. Pursuant to Section
1302(b) (3) of the Act, notwithstanding any such repayment of
the Revolving Loan, all moneys advanced or applied under the
Credit Agreement shall have priority from the date this
Mortgage is recorded.

Section 3.16. [nterest Rate Aareement. Mortgagor has

entered into, or may in the future enter into, agreements for
Rate Hedging Obligations ("Interest Rate Agreement”) with FNBC
or any other Lender, pursuant to which Mortgagor will be
required to make certain payment° to Mortgagee, IFNBC or such
othexr Lerder as provided in such Interest Rate Agreement.
Mortgagox agrees that payments due under any Interest Rate
Agreement snﬁll constitute an obligatory advance of loan
proceeds sugured hereby, whether or not the total indebtedness
exceads the‘facc amount of the Revolving Notes as provided in
the Interest Rate Agreement.

Saction 3.17. Wajszer of Jury UTrial: Subnission to

Jurisdiction: Waiver of cervice and Venug. Mortgagor realfirms

and incorperates hereir. the provisions of the Note Purchase
Agreement and Credit Agreerent (a) waiving jury trial and

service of process and (b) (submitting to jurisdiction and venue.

Section 3.18. Subsgitution ol Security lrustees. Pursuant

to the terms of the Trust Agreemw i, the Noteholders and the
Lenders may remove and replace Mortgagee as security trustees
thereunder,

ARTICLE IV,
ADDI'I"LONAL MORTGAGES

Mortgagor acknowledges and agrees that the iidebtedness
secured hereby is secured by the Property and various other
collateral, without limitation, including at the tims of
axecution of this Mortgage, the Property described in. the
Additional Mortgages which have been filed in other
jurisdictions and States. Mortgagor specifically acknowlecaes
and agrees that none of those properties, in and of itself, u.f
foreclosed upon would he sufficient to satisfy the outstanding
amount of the Indebtedness. Accordingly, Mortgagor
acknowledges that it is in Mortgagor’s contemplation that the
various Additional Mortgages and the other collateral pledged
to secure the Indebtedness may be pursued by Mortgagee in
separate proceedings in the various States and counties where
such collateral may be located and additionally that Mortgagor
and other parties liable for payment of the Indebtedness will
remain liable for any deficiency judgments in addition to any

amounts Mortgagee may realize on sales of other properties or
any other collateral given as security for the Indebtedness.

-34-
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Specifically, and without limitation of the foregoing, it is
agreed that it is the intent of the parties hereto that in the
event of a foreclosure of this Mortgage or any of the
Additional Mortgages in any separate proceeding, that the notes
aevidencing the Indebtedness shall not be deemed merged into any
judgment of foreclosure, but shall rather remain outstanding.
It is the further intent and understanding of the parties that
Mortgagee, following an Event of Default, may pursue all of its
collateral with the Notes and Revolving Notes remaining
outstanding and in full force and affect notwithstanding any
judgment. of foreclosure or any other judgment which Mortgagee
may obLuia.

Mortgage2 shall be entitled to enforce payment and
performance <f the Indebtedness and to exercise all rights and
powers under thiz Mortgage or under any Financing Document or
other agreement © any laws now or hereafter in force,
notwithstanding ‘that some or all of the Indebtedness may now or
hereafter be otherwisc secured, whather by mortgage, deed of
trust, pledge, lien, ‘assignmant or othaerwise, including, but
not limited to the Additicnal Mortgages. Nelther the
acceptance of this Mortgeqe nor its enforcement, whether by
court action or pursuant to power of sale, shall prejudicae or
in any manner affect Mortgagea’s right to reallize upon or
enforce any other security now ©or hereafter held by Mortgagee,
it being agreed that Mortgagee sihuil be entitled to enforce
this Mortgage and any other security now or hareafter held by
Mortgagee in such oxder and manner as t may be in its absolute
discretion determine. No right or remacy harein conferred upon
or resorved to Mortgagee is intended te pe exclusive of any
other remecy herein or hy law provided or pormitted, but each
shall be cumulative and shall be in additior Lo every other
right and remedy given hereunder or now or hewrafter existing
at law or in equity or hy statute. FEvery povar 5r remedy givaen
by any of the Financing Documents to Mortgagee, or ¢o which
Mortgagee may bhe otherwise entitled, may be aexercises
concurrently or 1ndependent1y, from time to time and =~z wften
as may be deemed expedment by Mortgagee, and Mortgagee noy
pursue inconsistent remedies

Mortgagor acknowledges and agrees that the Property and the
property encumbered by the Additional Mortgages are located in
one or more States and therefor Mortgagor waives and
relinguishes any and all rights it may have, whether at law or
equity, to require Mortgagee to proceed to enforce or exercise
any rights, powers and remedies it may have under the Financing
Documents in any particular manner, in any particular order, or
in any particular State or other jurisdiction.

Furthermore, Mortgagor acknowledges and agrees that
Mortgagee shall be allowed to enforce payment and performance

—
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of the Indebtedness and to exercise all rights and powers
provided under this Mortgage, the other Financing Documents, or
any of them, or under any provision of law, by one or more
proceedings, whether contemporaneous, consecutive or hoth in
any one or more States in which' the security is located.
Neither the acceptance of this Mortgage, or of any other
Financing Document, nor its enforcement in one State, whether
by Court action, power of sale, or otherwise, shall prejudice
or in any way limit or preclude enforcement of the Financing
Documents, or any of them, through one or more additional
proceerdings, in that State or in any other State.

Mortgegor further agrees that any particular proceeding,
including ithout limitation, foreclosure through court action
(in a state-ouv federal court) or power of sale, may be brought
and prosecuted 4n the local or federal courts of any one or
more States as %o all or any part of the Property or the
property encumbeced by the Additional Mortgages, wherever
located, without reazrd to the fact that any one or more prior
or contemporanecus pcocsadings have been situated elsewhere
with respect to the sawne or any other part of the Property and
the property encumbered Ly the Additional Mortgages.

Mortgagee way rasort to ‘any other security held by
Mortgagee for the payment of the Indebtedness in such order and
manner as Mortgagee may alect.

Notwithstanding anything containsd herein to the contrary,
Mortgagee shall be under no duty to Moirtyagor or others,
ineluding, without limitation, the holdur of any junior, seniorn
or subordinate mortgage on the Property or any part thereol or
on any other security held by Mortgagee, to.oxarcise or aexhaust
all or any of the rights, powers and remedies-aveilable to
Mortgagee.

ARTICLE V.
TRUSTEE’S DUTY OF CARE

Mortgagee shall not be liable for any acts, omissions,
errors of judgment or mistakes of fact or law including,
without limitation, acts, omissions, errors or mistakes with
respect to the Property, except for those arising out of or in
connection with Mortgagee’s gross negligence or willful
misconcduct, or failure to use reasonahle care with respect to
the safe custody of any moneys or securitlies in Mortgagee’sz
possession. Without limiting the generality of the foregoing,
Mortgagee shall ba under no obligation to take any steps
necessary to preserve rights in the Property against any other
parties but may do so at its option, but all expenses incurred
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in connection therewith shall be for the sole account of
Mortgagor, and shall be added to the Indebtedness securad

hereby.

IN WITNESS WHEREOF, Mortgagor has caused this Mertgage to
be executed as of the day and year first above written.

ARCHIBALD CANDY CORPORATION, an
Illinois corporation

"

By:

Title: VAL

Aogm £ Vlad s
L756R(1)
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STATE OF W/ Ew YRk ;
ss.
COUNTY OF M@K ' )

I, ROCKIELL 7EﬁMﬂﬁ/, a Notary Public in a and for the

said CQuntyA?qdiState aforesaid, DO HEREBY CERTIFY, that
LLEM E , the Yic€ PRESQENT” __ of hrchibald Candy

Corporation, aal_/l&diNOs. corporation, personally known
to me to be the same person whose name is subscribed to the
foregoing instrument as such - /

appeared before
me this day in person and acknowledged that (s)he signed and

delivered the said instrument as his(her) own free anad
voluntery act and as the free and voluntary act of said
corpor#c.on, for the uses and purposes therein set. forth

Given anier my hand and notarial seal this in___ day of
NCTARER

, 1991,
.
‘;Zz;dzdégij:.ﬁoMW7

Notary Public f

O 1\“{;}' "}er ow ork
NO‘ Ay P“\;’?c’ “uZ'Il“o Q\m‘v

ouﬂ““m( ‘\SVS ombo’ '\1. v 2

S
f
-
L
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EXHIBIT 1

Form of Notes
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SENIOR SECURED !o«:ie

FMCAN ACQUISITICON . v
10.2%% Senitor Seuuus

NDue 1009

Nti, Rel
£30,009,000 ootnber 30, lun:

FMCAN ACQUISITION CORP., an Illineis curpoealion (the
"Rorrower®, T far value recedved, hereby viumines tu pay 4
Jackson' Natioral pife Ingurance Campany or reqisrered assignA
on the Thivly-lirst-day of October, LY9% tha principal amount
6f THIRTY MILLION DOLLARS: ($30,000,0000 and tuw pay intwiwslt
(calculated for actuai-days aYapaerd an rip hania af a IR0~y
yaac) un Lhea principal-zimount from time %o cime temaining
unpaid heveovn at the cvate of 10,25% per annum from Lhe cdate
heranf until maturity, payabic in cosh quarterly on the lape
day of January, April, July (and Qekoher in pach year COmmene  ng
Januacy 31, 1992, and at matulily, The Dorrower further anuees
to pay on demynd interest (9o compuled) 4l Lhe rate of 12, 25%
per annum npnn’ tha nceurrence and during the continuance of any
Event of Default, on the principal Letance theveof Fram kime ba
bime vulglanding, Payments of princizal. prepayment charges
(1f any) hcreof and interest hecevn ace(paysble in aveoidance
with Section 4 an® fichadule ! of the Nete Furshaze hgreement
reterred to below.,

Thin Benior Seccured Note iv une of the 10,25% Swniul
Secured Notey lue 1809 of tha Rarrawer in tha aggiraite
principal amount ot $30,000,000 issued or o Le issvad undar
and pursusnt tu the Lerms and provisions of that cartays Note
Putchase Agraament (the "Purchase Ayteement®), dated as of
October 34U, L94l, entered into by the Rorrowar and Fannic May
Huldings, Inc., a Delawarm corporation £ whivh Borrower ia a
direet wholly-uwned subsidlacy ("Holdings"), with the original
Purchaser thervein rafarred tn, and this Seniov: Secutwd Moty ¢nd
the holder hareof are entitled equally and ratanly with the (£
holders vf wull vther Senior Sacured Notes outstanding under thee
Furchasa Agreement to all the benefits provided for Lharaby or &)
raferred to tharein, te which Purchose Agreement vefarence 1§
hereby made for a statement thereof., Capltalized terms used
herein without definition shall have Lh» vespective meanings
ascribed to them in the Purchase Agrawnment,
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This Senior securwd Note 1y guutantesu by Reldings puranank
ta the Holdings Gugvantee, dated QCLebgr gy, udl, cxeruced hy
Hulaans gursSUane £o gegtion 7,18 ut riw |H1PHﬂﬂP Agarement and
13 Lo be guaranterd by cach bubuzdzazy i Lhe Buttuwel (ouler
rhan Nen-Matcriwl SubsiQiecies) pursuant Lo Suhsidiary
Guatantees, in accordance with Sections 7.15 snd 11,17 wf the
Purchasa Agraamant.,

Thiz Senior Secured Notw and khe Indaht adnass evidencead
heteby are end shall at all times be and remain secured, to the
axtan’ and in the manner set futth in the Sacurily Dooumen g,

This Suniar Secured Note and the other Seniug Segutwd Nl wg
outstanding wndel the Purchase Agreement may ha cdaclaraed dug
prior ro thal{ expressed mpturity dates, and cettaln prepeymmnt
chargey are cequirad ko ha pald tharaon, all i1n the avents, on
Lhe Lerms and in the manner and amounts peuvided in rhe
Purchuse Ayruenwill

The Yenior Secured Notes are not sukject to pragayment oc
tedenption at Lhe-optior of the Borrewer prior to their
AXPTes rned maturity dates, cacept on bhe Lewws and cundilions
wnd in the amounta aat farth in the Purchase Agreement.

Thig Senjov Secucad Noke i5 . ¢cqi-.yred on ‘the books of rthe
Borrower and i5 tranyferable only ' srrender Lhereof at tne
principal office af the Rarrawer da., andorsed or accompanied
by o weitten instrument of trunsfer duly executed by the
registered huldetr of Lhis-Senjor Secured tote or its attoraey
duly authorized: in writing. Payment of o: wn sccount of
principal, premium, if way, end interast ¢on tbis Senior Secuced
Note shall he mada anly to or upon the order'sn writing wf whe
registered holder,

THIS. SENLOR SECURED NOTE SHALT, BF CONBTRUED IN NHCCORDANCGE
WITH AND' SHATT. BE GOVERNED BY THE LAWS OF THE STATE “P NEW YORK
(WITHOUT GIVING' EFFECT TO THE' CHOICFE OF TAW PRINCIPLES OF SUCH
STATE) «

FMCAN: ACQUISITION CURP.

BY! e e

1ts: o cmase

£2Z9rLST6
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This Senior Gacuced NOtw iy guatantewy by Huldings poresuant
te the Holdingy Uuatantes, Qated OcLobir Ju., 9dl, cxeequtod hy
Huoldings pursuant to Section 7018 0F cow ruroiase Agianmen oand
13 Lo be guarantaad by cach Subsidiuiy »¢ Lhe Buriuwer (other
Fhan Nen«Material Subsidiacied) pucsuacy Lo Subsidiary
Guatantess, in accordance: with Sections 7.1% and 11,17 wf the
Fucchage Agraament.,

This Senior Secured Notw and the 1rndabiadnasa evidancad
heteby are and shall at all times bo and remoin secured, to the
axtenc and in the manawr set forth in Lhe Securily Pucummnts,

This(Saninr Secured Note and the othet Senivt Segured Huleg
outstanding uyndes the Purchase Agreament may he daclarad dug
prior Fo thest exprosoed maturlty dokus, and cectaln propayment
churgey are cequired to ba pald kharasn, all in the evencs, on
Lhe terms and in the manner and amounty peovided in oha
Purchase Ayieemenll

The Senior Secured Notesy are not subject to pragayment o
redemption at Lhe option of the Borrowaer prior to their
axpressed maturity detes, axvepl uvn bhe Lewms and condiliony
nad in the amounts aar farthin Bhe Purchase Agreement,

Thig Senior Securad Note iz cogisterad an the books nf rhe
Borrower and iy transfetsble only Ly sucvender Lhereof at the
principal office of Uha Rarrawar Sily. andorzed or accompanied
by & written instrument of transfer culy executed by the
registered hulder of this Senior Sacurac Note or its attorney
duly autherizaed in writing., Paymont of 02 wn uscvount of
principal, premium, i€ wny, and intersst on Lhla Senior Swecured
Nute shall ha made only to or upon the order ’n wriving wi che
ragistered holder,

THLS SENLOR SECURED NOTE SHAUI BF CONBTRUED IN ACCORDANCE
WITH AND SHATY: BE GOVERNED' BY THE. LAWS OF TUE STATE DF NEW YORR
(WITHOUT GIVING BrieCl TO THE CHOICFE OF TAW PRINCIPLES OF SUCH
STATE)-,

FMCAN ACQUISITION CORP.

BY! e
Its:

0232¢/1
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EXHIBIT 2

Form of Revolving Notes
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NOTE
$10,000,000 October __, 1591

FMCAN ACQUISITION CORP., - & Delaware corporation (the “Borrower"),
promises to pay to the order of THE FIRST NATIONAL BANK OF CHICAGO
(the "Lender") the lesser of the principal sum of Ten Million Dollars
or the aggregate unpaid principal amount of all Loans made by the
Lender to the Borrower pursuant to Article II of the Credit Agreement
(as the same may be amended or modified, the “Agreemant”) hereinsfter
referred to, in immediately available funds at the main office of The
First National Bank of Cnicago in Chicage, 1Illinois, as Agent,
togather ‘with interest on the unpsid principal amount hereof? at tha
vrates and o the dates set forth in the Agreement, The Borrower shsll
pay the printipal of and accrued and unpsid interest on the Loans in
full on the Fecility Termination Date and shall make mandatory
payments as ar¢ tsguired to be mede under the terms of Section 2.6 of
the Agreement. :

The Lender shall,) and is hereby authorized to, recotd on the
schedule attached hereco. or to otharwise record in sccordance with
its usual practice, the @sle and amount of weach Loan and the date snd
smount of each principal pryment hereunder,

This Note is one e¢f bthe Mites isgsued pursuant to, and {s antitled
to the bonefits of, the Credit Azrcement, dated azx of Qctober __, 1991,
among the Borrower, Faania May Holdings, Inc,, The First National
Bank of Chicago, individually and  as Agent, and the lenders named
therein, including the Lender, to -waich Agroement, as it may be
amended or modifled from time to time, raference is haraby made for »
statement of the terms and conditiorns which govern this Note,
including the terms and conditions unde: which this Note may be
prepaid or its maturity date accelerated and under which this Note is
secured, Capitalized terms used herein and not otnerwise defined
herein are used with the meanings ettributed to ‘tlem in the Agraement,

FMCAN ACQUISITION CURP.
By

Print Name:

Title:

£29vLS16
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NOTE OF FMCAN. ACQUISITION CORP, ,
DATED  0QTO

BER ., 199)
Principal Maturity Principa)
Amount of of Inte:eat Amount Unpaig

EngLSIG
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SCHEDULE A
Description of Land

SHOP NO. 112

THE WEST 1/2 OF LOT 1 IN BLOCK 12 IN FORT DEARBORN ADDITION TO CHICAGO IN THE
SOUTHWEST FrACTIONAL 1/4 OF SECTION 10, TOWNSHIP 39 NORTH, RANGE 14 EAST OF THE
THIRD PRINCIP/L MERIDIAN, IN COOK COUNTY, ILLINOIS

Permanent Index NO.:-17-10-305-001 ;

v

Common Address: 51=-%5 Last Randolph Street, Chicago, Illinois

gzngSYG
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