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MORTGAGE, SECURITY AGREEMENT,
ASSIGNMENT OF RENTS AND LEASES,
FIXTURE FILING AND FINANCING STATEMBNT

DATED AS OF October 30, 1991

ARCHIBALD CANDY CORPORATION,
as Mortgagor

In_ Tavor Of

WILMINGTON "I'RUS'™T .COMPANY
and WILLIAM J., WADE, a= Trustees
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THIS MORTGAGE, SECURITY AGREEMENT, ASSIGNMENT OF RENTS AND
LEASES, FIXTURE FILING AND FINANCING STATEMENT ("Mortgage") is
made as of this 3C% day of October, by ARCHIBALD CANDY
CORPORATION, a corporation organized and existing under the
laws of the State of Illinols, successor in interest by merger
to FANNIE MAY CANDY SHOPS, INC., an Illinois corporation,
having a principal office address at 1137 West Jackson
Boulevard, Chicago, Illinois 60607, and its successors and
assigns ("Mortgagoxr"), in favor of WILMINGTON TRUST COMPANY, a
Delaware beiking corporation and WILLIAM J. WADE, each having a
principal office address at Rodney Square North, Wilmington,
Delaware 198907ALtention: Corporate Trust Administration, as
security trustees (together with their respective successors
and assigns, "Mortguacee") under a certain Collateral Trust
Agraement dated of even date herewith among Fannie May
Holdings, Inc., a Delavaro Corporation ("Heldings"), Mortgagor
and Mortgagee. The Colieteral Trust Agrecement, as presently
constituted and as it may re omended from time to time after
the date hereof is referred Ls in this Mortgage as the "Trust
Agreement".

WITNESS LG

WHEREAS, FMCAN Acquisition Corp., an ILllinois corporation
("Acguisition") and Holdings, entered inte a'Note Purchase
Agreement with Jackson National Life Insurance fompany
("Purchaser") dated of even date herewith (as presently
constituted and as same may be amendaed from time 0 time after
the date hereof, collectively referred to as the "Note. Purchase
Agreement'). Accuisition has been merged with and ints
Mortgagor ("Merger") and Mortgagor has assumed all of the
obligations of Acquisition under the Note Purchase Agreemant
pursuant to an Assumption Agreement dated of even date
herewith. Pursuant to the Note Purchase Agreement, Acquisition
has issued to the Purchaser certain promissory notes dated of
even date herewith, in the aggregate original principal amount
of Thirty Millien Dollars ($30,000,000), in the form attached
hereto as Exhibit 1, incorporated herein and made a part hercof
(said promissory notes, as presently constituted and as they
may be amended, extended, renewed or consolidated from time to
time after the date hereof, together with any and all
promissory notes that may be exchanged or given in substitution
therefor after the date hereof, being collectively referred to
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in this Mortgage as the "Notes") (the Purchaser and any other
holder or holders of any of the Notes being collectively
referred to in this Mortgage as the "Noteholders"); and

WHEREAS, the indebtedness evidenced by the Notes bears
interest and is payable as provided in the Notes and the Note
Purchase Agreement (the terms and provisions of the Notes and
the Note Purchase Agreement being incorporated herein by
reference and made a part of this Mortgage to the same extent
as though set forth in full herein), with final maturity on
October 31, 1999, if not sooner paid; and

WHEREAS, Acquisition entered into a Credit Agreement dated
of even/date herewith with the lenders ("Lenders") named
therein 2110 The First Hational Bank of Chicagoe ("FNBC") in its
individual ©=pacity as a lender and as agent (as presently
constituted una as same may be amended from time to time after
the date hereof, collectively referred to as the "Credit
Agreement")}, and licrtgagor has assumed all of the obligations
of Acquisition theraeunder pursuant to an Assumption Agreement
of even date herewith. | Pursuant to the Credit Agreement,
Lenders have agreed tu an¢ke a revolving loan to Acquisition
(and -subsequent to the lirryer, Mortgagor) in the maximum amount
of Ten Million Dollars: (51%,900,000), to be evidenced by notes
made by Acquisition (and subsaquent to the Merger, Mortgagor)
of even date, in that amount, . in the form attached hereoto as
Exhibit 2, incorporated herein ‘and made a part hereof (said
notes, as presently constituted &nd-as same may be amended,
extended, renewed or consolidated fiew time to time after the
date hereof, together with any and al’-promissory notes that
may be exchanged or given in substituticn therefor after the
date hereof, being collectively referred-ts as the "Revolving
Notes"); and

WHEREAS, the indebtecness evidenced by the Resvolving Notes
bears interest and is payable as provided in the Revalving
Notes and the Credit Agreement (the terms and provisions of the
Revolving Notes and the Credit Agreement being incormoiated
herein by reference and made a part of this Mortgage to the
same extent as though set forth in full herein), with firal
maturity on October 2, 1996, if not sooner paid; and

WHEREAS, to induce (i) the Noteholders to acquire the Notes
and (ii) Lenders to enter into the Credit Agreement, Mortgagor
has agreed to execute and deliver this Mortgage to Mortgagee,
as security trustee for the benefit of the Noteholders and
Lenders pursuant to tha Trust Agreement (the terms and
provisions of the Trust Agreement being incorporated herein by
reference and made a part of this Mortgage te the same extent
as though set forth in full herein), to secure payment of the
indebtedness from time to time evidenced by the Notes, the
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Revolving Notes and any and all other sums required to be paid
by Mortgagor from time to time pursuant to the Notes, the Note
Purchase Agreement, the Credit Agreement, the Revolving Notes
the Trust Agreement, this Mortgage or any of the other
Financing Documents (as hereinafter defined), and also to
sacure the keaplng. performance and observance of, and
compliance with, all covenants, agreements, conditions and
other provisions required to bhe kept, performed, observed and
compiled with by or on behalf of Mortgagor pursuant teo the
Notes, the Note Purchase:Agreement, the Credit Agreement, the
Revolving Notes, the Trust Agreemant, this Mortgage or any of
the ccher Financing Documents; and

WHEXEAS, in connection with the aforesaid agreements of
Mortgagor, Mortgagor also has agreed to provide certain other
security ta Mortgagee, as such security trustee, to secure
payment of tlie aforesald indebtedness and other sums and the
Keeping, performance and observance of, and compliance with,
the aforesaid cov-rants, agreements, conditions and provigions,
which other security includes, without limitation, certain
security interests ir parsonal property of Mortgagor and
certain additional moxtgages or deeds of trust of real property
of Mortgagor (said additional mortgages or deeds of trust, as
presently constituted and 7ze they may be amended, extended,
renewed, consolidated, spread-cr otherwise modified from time
to time after the date hereoi. being collectively referred to
in this Mortgage as the "Additiorel Mortgages"), which real
property is identified in Schedule 5,10 to the Note Purchase
Agreement: ‘

WHEREAS, the Noteholders and Lenders nave agraeed in a
certain Intercreditor Agreement among them. dated of even date
herewith that the obligations of Mortgagor(tn. them pursuant to
thelr respective loan documents shall be securad, pari passu,
by this Mortgage and the Additional Mortgages an? the other
Finaneing Documents in accordance with the terme. of the
Intercreditor Agreement.

NOW, THEREFORE, to sccure payment of the aforaesaid
indebtedness and other sums and tha keeping, performance und
observance of, and compliance with, the aforesaid covenants,
agreements, conditions and provicions, and for and in
consideration of the sum of Ten Dollars ($10) paid to Mortgagor
and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, Mortgagor does
hereby grant, bargain, sell, alienate, remise, release, convey,
assign, transfer, mortgage, hypothecate, pledge, deliver, set
over, warrant, confirm and grant a security interest to
Mortgagee, its successors and assigns, in and to the following:
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THE PROPERTY

(A) The land described in Schedule A attached hereto,
incorporated herein and made a part hereof (the "Land"), and
all trees, shrubbery, crops and other plantings now or
hereafter grown on the Land;

(B) TOGETHER WITH (1) all buildings, structures and
improvements of every nature whatsoever now or hereafter
situated on the Land (collectively, the "Buildings"), (2) all
right, title and interest of Mortgagor, of whatever character
(whetlier as owner, chattel lessee or otherwise, whether vested
or continzent and whether now owned or hereafter acquired), in
and to ail huilding materials, supplies and other property now
or hereafiex =tored at or delivered to the Land or any other
location for-installation in or on the Land or any of the
Buildings, and @ll fixtures, fittings, machinery, appliances,
equipment, apparatus, furnishings and personal property of
every nature whatshevsr now or hereafter located in or on, or
attached to, and used ex intended to be used in connection with
the Land, any of the Buildings or any business or other
operations now or hereafcer conducted in or on the Land or any
of the Buildings or in cornsecion with any construction or
other work now or hereafter conducted in or on the Land or any
of the Bulldings, (all of the sreparty described in this clause
(2), being collectively referred to in this Mortgage as the
"BEquipment") (the Buildings and tiz Equipment being
collectively referred to in this Meoricage as the ‘
"Improvements!), (3) any and all oil, gus and other minerals
now or hereafter produced from or allecater to the Land and any
and all products now or hereafter processizd or obtained from
any such oil, gas or other minerals, and (4).any and all plans,
specifications, drawings, books, records and -similar items now
or hereafter relating to the Land or the Improveuents, the
operation thereof, any rights thereto or any interest therein;

(C) TOGETHER WITH all procaeeds, products, extensicns,
additions, improvements, betterments, renewals, substituvions,
replacements, accessions, accretions and relictions of and to
all or any part of the property described in paragraphs (A) . and
(B) hereof or any other property encumbered by this Mortgage;

(D) TOGETHER WITH all right, title and interest of
Mortgagor, of whatever character (whether vested or contingent
and whether now owned or hereafter acquired), in and to (1) all
streets, roads and public places (whether open or proposed) now
or hereafter adjoining or otherwise providing access to the
Land, (2) the land lying in the bed of suech streets, roads and
public places, and (3) all other sidewalks, alleys, ways,
passages, vaults, water courses, strips and gores of land now
or hereafter adjoining or used or intended to bhe used in




UNOFFICIAL COPY




UNOFFICIAL GOPY

connection with all or any part of the property described in
paragraphs (A), (B) and (C) hereof;

(E) TOGETHER WITH all easements, rights-of-way and rights
of use or passage (whether public or private), estates,
interests, benefits, powers, rights (including, without
limitation, any and all lateral support, drainage, slope,
riparian, littoral, sewer, water, air, oil, gas, mineral and
subsurface rights), privileges, claims, franchises, licenses,
profits, rents, royalties, tenements, hereditaments,
reversions, remainders and appurtenances of every nature
whatsoever in any way now or hereafter belonging, relating or
appertaining to all or any part of the property described in
paragraphs. (A), (B), (C€) and (D) hereof;

(F) TCGETHER WITH (1) any and all judgments, settlements,
claims, awards, insurance proceeds and other proceads and
compensation, end any interest thereon (collectively,
"Compensation), iow._or hereafter made or payable in connectien
with (a) any cosualiy or other damage to all or any part of the
property described ir puragraphs (A), (B), (C), (D) and (E)
hereof, (b) any condemravion proceedings affecting any such
property or any rights thereto or any interest therein, (¢) any
damage to or taking of any such property or any rights thereto
or any interest therein arisiiig from or otherwisa relating to
any exercise of the power of eminent domain (including, without
limitation, any and all Compensaiion for change of grade of
streets or any other injury to or-ducrease in the value of any
such property), or (d) any conveyanze in lieu of or under
threat of any such taking, (2) any and-all proceeds of any
sale, assignment or other disposition of any such property or
any rights thereto or any interest therein, (3) any and all
proceeds of any other conversion (whether vaiuntary or
inveluntary) of any such property or any rignte therete or any
interest therein into cash or any ligquidated claim, (4) any and
all refunds and rebates of or with respect to any insurance
premium, any Impositior (as such term is hereinaftzar dafined)
or any other charge fo) utilities relating to any su<b rroperty
(including, without liitation, any and all raefundes ard rebates
of or with respect to any deposit or prepayment relating o any
such insurance premivn, Imposition or charge), and any and all
interest thereon, whather now or hereafter payable or aceruing,
and (5) any and al) accounts, accounts receivabla, option
rights, contract .ightsg, general intangibles, permits,
licenses, appro.als, bonusaes, actions and rights in action now
or hereafter ~rising from or relating to any such property or
any businesx or other operations conducted in or on any such
property Ly or on behalf of or for the benefit of Mortgager
(including, without limitation, all rights of Mortgagor in and
to lnsurance proceeds, all rights of Mortgagor in and to
unearned or prepaid insurance premiums, Impositions or other
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charges for utilities, and any deposits with respect thereto
and any interest thereon, and all rights of Mortgagor in and to
any and all contracts and bonds relating to operation,
maintenance, construction, renovation, restoration, repair,
management or security of any such property):

(G) TOGETHER WITH all rents of and from all or any part of
the property described in paragraphs (A), (B), (¢), (D) and (E)
hereof whether now or hereafter payable or accruing (including,
without limitation, any and all money and other consideration
paid or payable from time tec time by any and all tenants,
licensues, occupants or other users of any such property), and
all rights of Mortgagor or any other person to collect and
receive tne_same; previded, however, that permission is hereby
given to Murtaagor, so long as no Event of Default (as
hereinafter defined) shall have occurred, to collect and use
such rents as, but not before, they become due and payable,
which permission‘zhall terminate immediately, without the
necessity of any action by Mortgagee, upon the occurrence of
any Event of Default,

(H) TOGETHER WITH (i) all right, title and interest of
Mortgagor (whether as seller, purchaser or otherwise) in and to
any and all agreements now c¢i hareafter relating to any
purchase and sale or other traraier of all or any part of the
property described in paragraphs {A), (B), (C), (D), (E), (F)
and (G) hereof (whether or not suzr nurchase and sale or other
transfer shall be completed), togetihzi with any and all down
payments, earnest money deposits and ‘ether security (whether
monetary or otherwise) paid or payable cr deposited or to he
deposited in connection with any such agraenent, and (2) all
right, title and interest of Mortgagor (whuthar as lessor,
lessee or otherwise) in and to any and all leacaes, subleases,
use, occupancy and similar agreements (includirg; -without
limitation, oil, gas and mining leases) now or hereafter
ralating to all or any part of tha property described-in
paragraphs (A), (B), (C), (D) and (E) hereof (each Leing
reforred to in this pavragraph as a "lease"), together with any
and all guaranties and security of, for or otherwise reiuting
to any such lease (including, without limitation, any and @&ll
cash, security deposits, advance rentals, deposits and payments
of a gimilar nature under any such lease or under any other
arrangement entered into in connection with any such lease, any
and all interest thereon, and any and all right, title and
interest of Mortgagor in and to property of any tenant or other
person, whether such right, title and interest shall have
arisen under applicable law or under any such lease or other
arrangement) and togather with all rent and other consideration
(whether monetary or otherwise) now or hereafter payable or
accruing under or in connection with any such lease (including,
without limitation, any and all cancellation or termination
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payments and any and all damages payable in connection with any
default), subject, however, toc the conditional permission given
to Mortgagor to collect and use the rents, royalties, issues,
profits, revenues, income and other benefits arising under any
such lease as provided ahove:

(I) TOGETHER WITH any and all right, title and interest of
Mortgagor in all reciprocal easement agreements, operating
agreements and any other agreements affecting the Land and
Improvements; and

(7). TOGETHER WITH any and all further or greater estate,
right, title, interest, claim and demand of Mortgagor, of
whatever ‘cliaracter (whether vested or contingent and whether
now owned. or hereafter acguired), in and to any of the property
described in xha foregoing paragraphs or any rights or
interests appuricnant thereto.

All of the property described in paragraphs (A), (B), (C),
(D), (E), (F), (G), (H), (I) and (J) above, and each item of
property therein described, is collectively referred to in this
Mortgage as the "Propercty."

TO HAVE AND TO HOLD the “roperty unto Mortgagee, its
successors and assigns, to itrs and their own proper use and
benefit forever, upon and subjest-to the terms and conditions
set forth in this Mortgage:

PROVIDED, HOWEVER, that if all of the Indebtedness (as
hereinafter defined) shall be fully, fimally and indefeasibly
paid at the times, in the amounts and in Zhe manner specified
in the Financing Documents, all without any daduction or credit
for any impositions or other chargaes or expences paid or
payable by or on behalf of Mortgagor, and if Movtouagor shall
keep, perform, observe and comply with, or shall cause to be
kept, performed, observed and complied with, all covenants,
agreements, conditions and other provisions of the Iinuncing
Documents, then this Mortgage and the rights and interascs
hereby granted and assigned to Mortgagee shall he null &rd void
and of no further force and effect and shall be released oi
record upon the written request and at the expense of
Mortgagor, but otherwise shall remain in full force and
effect.

Mortgagor warrants, represents, covenants and agrees to and
with Mortgagee, the Noteholders and Lendars as follows:

vzavscts
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ARTICLE I.
COVENANTS OF MORTGAGOR

[ -] ’ D

Section 1.01.

3

1 2 LSS 2y 3, d
g. Mortgagor shall keep, perform, observe and comply
with, or shall causc to be kept, performed, observed and
complied with, all covenants, agreements, conditions and other
provicions required to be kept, performed, observed and
complied with by or on behalf of Mortgagor from time to time
pursuant to the Notes, the Revolving Notes, the Note Purchase
Agreecwent, the Credit Agreement, the Trust Agreement, this
Morcgace, the Additional Mortgages or any other document or
instrurant now or hereafter evidencing or securing all or any
part ot riuz indebtedness from time to time evidenced by the
Notes and Revelving Notes and/or otherwise governing the
responsibilitias of Mortgagor in connection with such
indebtedness ©. in connection with the Property or any other
security for such-indebtedness (the Notes, the Note Purchase
Agreement, the Cruclit Agreement, the Revelving Netes, the Trust
Agreement, this Mortgyasie, the Additional Mortgages and all such
other documents and instruments being collectively referred to
in this Mortgage as the "Financing Documents")., Without
limiting the generality o/ the immediately preceding sentence,
Mortgagor shall pay or cause to ba paid (a) to the Noteholders,
when due, the indebtedness evicenced by the Notes, all parts of
such indebtedness (whether consisting of principal, interest,
premiums, prepayment premiums, tne Prepayment Charge and
Additional Amount [as those terms- ave defined in the Note
Purchase Agreement), fees, charges Oor any other sums
whatseoever), (b) to Lenders, when due, the indebtedness
evidenced by the Revolving Notes or Crelit-Agreement, all parts
of such indebtedness (whether consisting ©i principal,
interest, premiums, prepayment premiums, fess, charges or any
other sums whatsoever), (c¢) to the Lenders any amounts owing by
Borrower under any Rate Hedging Obligations (a& that term is
defined in the Credit Agreement), and (d) all othzr sums
required to be paid by Mortgagor from time teo time pursuant to
any of the Financing Documents, and Mortgagor shall pav. and
satisfy, or cause to be paid and satisfied, all other dests,
obligations and liabilities from time to time secured by tchis
Mortgage (all such indebtedness, sums, debts, obligations and
liabilities being collectively raferred to in this Mortgage as
the "Indebtedness'"). Mortgagor acknowledges and agrees that
all security of any kind pursuant to the Financing Documents is
security for the Indebtedness without allocaticn of any part or
portion thereof to any portion of the Indebtedness other than
the whole thereof,

Section 1.02. Incorporvation of Documents. Mortgagor
covenants and agrees that the loans secured hereby are to
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provide part of the financing for the acquisition of Mortgagor,

as more fully set forth in the Note Purchase Agresement and
Credit Agreement, and that the proceeds of the loans are to be
disbursed in accordance with the provisions contained in the
Note Purchase Agreement and Credit Agreement. Al)l advances and
indebtedness arising and accruing under the Note Purchase
Agreement and Credit Agreement from time to time, whether or
not the resulting indebtednaess secured hereby may exceed the
aggregate face amount of any notes evidencing such
indebtedness, shall be secured hereby to the same extent as
though said Note Purchase Agreement and Credit Agreement were
fully <nsorporated in this Mortgage., In the event of any
conflict or inconsistency between the terms of this Mortgage
and the Mot.e Purchase Agreement or Credit Agreement, the terms
and provisions of the Note Purchase Agreement and Credit
Agreement shall in each instance govern and control.
Notwithstanding vhe foregoing, no greater obligation of
Mortgagor under ziils Mortgage than under the Note Purchase
Agreement or Credii Acreement shall be considered a conflict or
inconsistency betwee: thaem, Mortgagor each instance baing bound
by such greater obligacicn, Each and every term and provision
of the Finanecing Documenis including the rights, remedies,
obligations, covenants, ccatitions, agreements, indemnities,
representations and warrantisc of all parties thereto, shall be
considered as 1f a part of tnlg itortgage, and payment,
fulfillment and performance therenf is secured hereby, and, in
accordance with the Financing Docupants, any default under any
of the Financing Documents, which @ofault continues beyond the
applicable notice and cure period, if uny, under such Financing
Documents shall constitute an Event ol Pafault (as hereinafter
defined) under this Mortgage entitling Moltuvagee to all the
remedies provided in this Mortgage, under tha Financing
Documents, and by law.

Section 1.03. Genernl Lons,_covannnks _and
Warranties. Mortgagor fully wa and will forever defend
the title to the Property and the validity as a first priority
lien and security interest, enforceability and priority of the
lien and security interest created hereby against the cinims of
all persons whomsoaver claiming or who may claim the sams ar
any part thereof, subject to the matters described in
Schedule B of a mortgagee’s title insurance policy with respact
to the Proparty accepted by Mortgagee on the date of delivery
of this Mortgage ("Permitted Exceptions'). Mortgagor further
warrants, represents and covenants that: (a) subject only to
the Permitted Exceptions, Meortgagor is seized of an
indefeasible estate in fee simple in and to the Land, the
Buildings and all other parts of the Property constituting real
property; (b) subject only to the Permitted Exceptions,
Mortgagor has good, absolute and marketable title to the
Equipment and all other parts of tha Property constituting
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personal property: (c¢) Mortgagor has good right, full power and
lawful authority, without the joinder or consent of any person,
to mortgage, pledge, assign and grant a security interest in
the Property pursuant to and as provided in this Mortgage, and
Mortgagee may at all times peaceably and quietly enter upon,
hold, occupy and enjoy tha Property in accordance with this
Mortgage; (d) the Property is free and clear of any and all
liens, security interests, charges, encumbrances and claims of
other persons, of any kind whatsoever, other than the Permitted
Exceptions; (e) Mortgagor will maintain and preserve the lien
of this Mortgage until the Indebtedness shall have been fully,
finally and indefeasibly paild; (f) all costs incurred and which
have bacowe due and pavable prior to the date hereof in
connection with any construction of, in or on any improvements
or in connection with the purchase of any Bquipment have been
paid: (¢) the Land has frontage on, and direct access for
ingress from and mgress to, physically open, public and
dedicated street(s); and (h) electric, gas, sewer, water and
telephone facilities and any and all other necessary utilities
are, and at all times nereafter shall be, available in
sufficient capacity to/sarviece the Property satisfactorily
until the Indebtedness shall have been fully, finally and
indefeasibly paid, and any easements legally required to assure
the continuation of such utility service to the Property have
been obtained and duly recorded.

Section 1.04. gtatus of PYonerty.
Mortgagor represents and warrants:

(a) ‘The Property is not located in an area identified
by tha Secretary of Housing and Urban Develonment or any
successor thereto as an area having special w«lsed hazards
pursuant to the National Flood Insurance Act cf 1968 or the
Flood Disaster Protection Act of 1973, as amenaed, or any
sugcecessor law.

(b) Mortgagor has all necessary certificates,
licenses and other approvals, governmental and otherwicse,
necessary for the operation of the Property and the conduer. of
its business thereon and all required zoning, building code,
land use, environmental and other similar permits or approvals,
all of which are in full force and effect as of the date hereof
and not subject to revocation, suspension, forfeiture or
nodification,

(¢) The Property and the present and contemplated use
and occupancy thereof are in full compliance with all
applicable federal, state and local laws, ordinances, building
codes, rules and regulations pertaining to zoning, parking,
construction, building, land use and environmental matters,
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(d) All public roads and streets necessary to serve
the Property for the use thereof have been completed, are
serviceable and have been dedicated to and formally accepted by
the appropriate governmental entities.

(e) The Property is free from damage caused by fire
or other casualty.

(£) There are no agreements, contracts or lease
provisions, written or oral, providing any tenant of the
Property or any other third party the option to purchase all or
any pzrt of the Property.

(4) Mortgagor and its agents have not entered into
any leases cr other arrangements for occupancy of space within
the Property cther than those leases furnished to Mortgagee.

(h) Tho Property ls taxed separately without regard
to any other propecty-and for all purposes the Property may be
mortgaged, conveyed, and otherwise dealt with as an independent
parcel.

Section 1.05. Recorqicion of Mortaadge and Financing
sStatements. Mortgagor will- zxecute, acknowledge and deliver

any financing statements and otner instruments in addition or
supplemental hereto, including,-without limitation, contracts,
licenses and permits affecting toc Property, which may be
requested by Mortgagee trom time to time in order to perfect
and maintain the validity and effectivaness of this Mortgage
and the lien and security thereof to Mercgagee and in such
manner and places and within such times as nay be necessary or
appropriate to accomplish such purposes and ro preserve and
protect the rights and remedies of Mortgagec. -Mortgagor will
furnish satisfactory evidence of every such recsrding, filing
and registration to Mortgagee. Mortgagor hereby tppoints
Mortgagee as its true and lawful attorney~in=-fact-(and such
appointment is coupled with an interest and is irrevocahle) to
tile, with Mortgagor’s signature, or without Mortgagor’s
signature in the state and county where the Property is< lecated
and any other jurisdiction in which such filing may lawfuliyv
and effectively be made without Mortgagor’s signature, any and
all Uniform Commercial Code financing and continuation
statements which Mortgagee may deem necessary or appropriate to
file with respect to this Mortgage,

Section 1.06. Taxes, Assessments and othex chardes.
Subject to its rights to contest certain taxes under the Note
Purchase Agreement or Credit Agreement, Mortgagor shall pay,
before the same become delinquent, all taxes (including,
without limitation, any registration or recerding taxes
incurred in connection with this Mortgage), insurance premiunms,
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assessments, dues, fines, impositions, and public charges,
general and special, ordinary and extraordinary, of every
character (including penalties and interest), all charges made
by utility companies, public or private, for services furnished
or used in connection with the Property, all commen area
utility and maintenance charges, and all other impositions
attributable to the Property ("Impositions").

Section 1.07. Defense of Title and Litigation. If the
lien or security interest created by this Mortgage, or the
validity, enforceability or priority thereof or of this
Mortgese, or if title or any of the rights of Mortgagor or
Mortgagues in or to the Property, shall be endangered or
questioned) or shall be attacked directly or indirectly, or if
any action or proceeding is instituted against Mortgagor or
Mortgagee wiih respect thereto, Mortgagor will promptly notify
Mortgagee therec? and will diligently endeavor to cure any
defect which may %e developed or claimed, and will take all
necessary and propnc steps for the defense of such action or
proceeding, includiing the employment of counsel, the
prosecution or defense o litigation and, subject to
Mortgagee'’s approval, thz compromise, release or discharge of
any and all adverse claims., Mortgagee (whether or not named as
a party to such actions or rzoceedings) is hereby authorized
and empowered (but shall not be-abligated) to take such
additional steps as it may deen nmcessary or proper for the
defense of any such action or praceading or the protection of
the lien, security interest, validiuv, enforceability or
priority of this Mortgage or of such .Cirle or rights, including
the employment of counsel, the prosecutisn or defense of
litlgation, the compromise, relecase or diszciarge of such
acdverse claims, the purchase of any tax titla and the removal
of such prior liens and security interests. ( Mertgagor shall,
on demand, reimburse Mortgagee for all expenses. (including
attornays’ fees and disbursements) incurred by .t in connection
with the foregoing matters. All such costs and eipenses of
Mortgagee, until reimbursed by Mortgagor, shall be par: of the
Indebtedness and shall be deemed to be secured by this Kortgage.

Section 1,08, Zonina and Title Matters. Mortgagor wiil

not, without the prior written consent of Mortgagee,

(a) initiate or support any zoning reclassification of the
Property, seek any variance under existing zoning ordinances
applicable to the Property or use or permit the use of the
Property in a manner which would result in such use becoming a
nonconforming use under applicable zoning ordinances,

(b) modify, amend or supplement any of the Permitted
Exceptions, (c) impose any restrictive covenants or
encumbrances upon the Property, execute or file any subdivision
plat affecting the Property or consent to the annexation of the
Property to’ any municipality, or (d) permit or suffer the
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Property to be used by the public or any persen in such manner
as might make possible a claim of adverse usage or possession
or of any implied dedication or easement by prescription.

Section 1,09, Xnsurance.

(a) Mortgagor shall keep or cause to be kept such
cagualty and liability insurance on the Property as required
under the Note Purchase Agreement and Credit Agreement, in
amounts and against insurable hazards as set forth therein.
Notwithstanding anything to the contrary contained in the Note
Purchase Agreement or Credit Agreement, such insurance shall be
maircewned in effect so long as any of the Indebtedness is
outstenting, or for so long ag Mortgagor has obligations to
Mortgages under the Trust Agreement, Note Purchase Agreement or
Credit Agresment.

(b) <Snould Mortgagor fail to effect, maintain or
renew any insucanre provided for in this Section 1.09, the Note
Purchase Agreement =i Credit Agreement, or to pay the premium
therefor, or to delivar to Mortgagee proper evidence thereof,
Mortgagee, at its sole option and without any obligation, may
procure such insurance, Jand any sums expended by it to procure
any such insurance shall ke secured by this Mortgage and shall
be repaid by Mortgagor togather with any late charge within
five (5) days after receipt of bills therefor from Mortgagee.

(c) Mortgagor shall no% nbtain or carry separate
insurance concurrent in form or ceitributing in the event of
loss with that recuired under the Necs Purchase Agreement or
Credit Agreement unless Mortgagee is-included therein as an
insured and named in a mortgagee endorsimert, with loss payable
to Mortgagee. Mortgagor shall immediately motify Mortgagee
whenever any such separate insurance is obvainzd and shail
deliver the policy or policies or certificates tvidencing the
same to Mortgagee.

Section 1.10. Adjustment of Losses with Insurones.and

i ! 8 s + In case of loss,
Mortgagee is at all times authorized to collect and receint for
any insurance money. Any insurance proceeds paid either. to
Mortgagor or Mortgagee pursuant to the policies required by the
Nota Purchase Agreement or Credit Agreement shall be delivered
to and held by Mortgagee to be distributed in accordance with
the Trust Agreement.

Section 1,11. Stamp Tax. If, by the laws of the United
States of America, or of any state or principal subdivision
having jurisdiction over Mortgagor, any tax is due or becomes
due in respect of the issuance of any Note or Revelving Notes,
or recording of this Mortgage or additions to or consolidations
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of this Mortgage, whether at the original recording hereof or
subsequent recordings, Mortgagor covenants and agrees to pay
such  tax in the manner required by any such law. Mortgagor
further covenants to hold harmless and agrees teo indemnify
Mortgagee, its successors or assigns, against any liability
incurred by reason of the imposition of any tax on the issuance
cf any Note or Revolving Notes or recording of this Mortgage.

Section 1,12, Effect of changes in Law rgardine
Jaxation. 1In the event of the enactment after this date of any
law of the state in which the Property is located or any
political subdivision thereef deducting from the value of land
for tha purpose of taxation any lien thereon, or imposing upon
Mortgucss the payment of the whole or any part of the taxes or
assessmerics or charges or liens herein required to be paid by
Mortgagor, vr changing in any way the laws relating to the
taxation ol iertgages or debts secured by mortgages or deeds of
trust or similar instruments, or the Mortgagee's interost in
the Property, or.-the manner of collection of taxes, so as to
adversely affect tris Mortgage or the Indebtedness secured
hereby or the then huiders thereof, then, and in any such
event, Mortgagor, upon. demand by Mortgagee, shall pay such
taxes or assessments, ou reimburse Mortgagee therefor.

Section 1.13. Chapges to Mortgade oxr Related Loan
Documents. If the payment cf the Indebtedness secured by this
Mortgage or any part thereof be extended or varied or if any
part of the security be released, all persons now or at any
time hereafter liable therefor, or whose consent to this
Mortgage was obtained, shall be held tn assent to such
extension, variation or release, and thair liability and the
lien and all provisions hereof shall centinue in full force,
the right of recourse, if any, against all such persons being
expressly reserved by Mortgagee, notwithstarding such
extension, variation or release. Any person >r_entity taking a
junior mortgage or other lien upon the Property or any interest
therein, shall take said lien subject to the righis of
Mortgagee, Noteholders or Lenders to amend, modify, :ard
supplement, restatae and consolidate this Mortgage, ol the
Financing Documents and to vary the rate of interest and tha
method of computing the same, and to increase the principal
amount thereof, and to impose additional fees and other
charges, and to extend the maturity of said indebtedness, and
to grant partial releases of the lien of this Mortgage, in each
and every case without ohtaining the consent of the holder of
such lien and without the lien of this Mortgage losing its
priority over the rights of any such junier lien. Nothing in
this Section’ contained shall be construed as waiving any
provision contained herein which provides, among other things,
that it shall constitute an Event of Default if the Property be
sold, conveyed, or encumbered unless permitted by the Financing
Documents.
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Section 1.14. Emninent Domain.

(a) In the event that title to, or the temporary use
of, the Property or any part thereof shall be taken pursuant to
eminent domain or condemnation proceedings, or by any
settlement or compromise of such proceedings, or any voluntary
conveyance of the Property or any part thereof during the
pendency of, or as a result of a threat of, such proceedings
("Eminent Domain"), the Mortgagor shall be obligated to
continue to make the payments specified in the Financing
Documents.

-(b) The compensation for Eminent Domain shall be
appliec an accordance with Section 4.4 of the Trust Agreement.

Section(i.15.

Subxeaation.

(a) In case Mortgagor fails to make any payment or
perform any of its covenants and agreements contained herein or
in any other Financing Documents, Mortgagee may, but need not,
make such payment or periorm such act herein or therein
required of Mortgagor, in any ferm and manner deemed expedient,
and may, but need not, make f£ull or partial payments of
principal or interest on prior-encumbrances, if any, and
purchase, discharge, compromisa or settle any tax lien or other
prior lien or title or claim therscf, or redeem from any tax
sale or forfeiture or contest any ta: or assessment, including
without limitation the payment of prircipal, premium and/or
interest on the Indebtedness, whether #% maturity, upon
acceleration or otherwise. ALl moneys pauid) for any of the
purpeses herein authorized and all expenses paid or incurred in
connection therewith, including attorneys’ (e2s, and any other
moneys advanced by Mortgagee to protect the Preasrty and the
lien hereof, shall be so much additional indebtadness secured
hereby, anc shall become immediately due and payable without
notice and with interest thereon at (i) the rate provided in
the Note Purchase Agreement as applicable during the
continuance of an Event of Default if such amounts are asvanced
by the Noteholders ("Note Purchase Agreement Default Rate") ) or
(ii) the rate provided in the Credit Agreement as applicable
during the continuance of a Default ("Credit Agreement Default
Rate') if such amounts are advanced by the Lenders. Inaction
of Mortgagee shall never be considered a waiver of any right
aceruing to it on account of any default on the part of
Mortgagor.

In the event Mortgagee shall elact, pursuant to this
Section 1.15, to undertake to perform Mortgagor’s obligations
for restoration or rebuilding as required of Mortgagor by this
Mortgage or any other Financing Documents, Mortgagee shall not
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be required to restore or rebuild the Buildings to any greater
extent than will be covered by available proceeds or estimated
proceeds of insurance or condemnation award. An estimate of
available proceeds may be made if at such time as Mortgagee is
prepared to arrange for plans, solicit bids, let a contract, or
otherwise proceed with restoration, the loss may not have been
adjusted with insurers or the court may not have finally
determined the amount of a condemnation award. If Mortgagee
shall have expended any amount for restoration or rebuilding in
excess of the actual or estimated proceeds of insurance or
condemnation award for the purpose of such repair or
replaceient, the amount of such excess ("Excess Restoration
Cost"; &o expended by Mortgagee shall constitute additional
indebtedrens hereunder and shall be securad by the lien haeraeof.

All advances, disbursements and expenditures
(collectively odvances") made by Mortgagee before and during
foreclosure, priur to sale, and where applicable, after sale,
for the following purposes, including interest thereon at the
Default Rate (as such term is defined below), are hereinafter
referred to as "Protactiive Advances':

(1) advancez zursuant to this Section 1,15;
(1i) Excess Restoration Costs:

(1ii) advances in accordance with the terms of this
Mortgage or the other Financiny Vocuments to: (i) protect,
preserve or rastore the Property; fii) preserve the lien of
this Mortgage or the priority thereaf; or (iii) enforce
this Mortgage, as referred to in Subsection (b)(5) of
Section 15-1302 of the Illinocis Mort¢gose Foreclosure Law,
as amended from time to time ("Act");

(iv) payments of (i) when due installments of real
estate taxes and other Impositions; (ii) other obligations
authorized by this Mortgage or the cther Financing
Documents; or (iii) with court approval any other zmounts
in connection with other liens, encumbrances or intezasts
reasonably necessary to preserve the status of title, 21l
as referred to in the first paragraph of this Section ot
this Mortgage and in Section 15-1505 of the Act;

(v) attorneys’ fees and other costs incurred in
connection with the foreclosure of this Mortgage as
referred to in Sections 1504(d) (2) and 15-1510 of the Act
and in connection with any other litigation or
administrative proceeding to which the Mortgagee may be or
become or be threatened or contemplated to be a party,
including probate and bankruptcy proceedings, or in the
preparation for the commencement or defense of any such
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suit or proceeding; including filing fees, appraisers’
fees, outlays for documents and expert evidence, witness
fees, stenographer’s charges, publication costs, and costs
(which may be estimated as to items to be expended after
entry of judgment) of procuring all such abstracts of
title, title charges and examinations, foreclosure minutes,
title insurance policies, Torrens certificates, appraisals,
and similar data and assurances with respect to title and
value as Mortgagee may deem reascnably necessary either to
prosecute or defend such suit or, in case of foreclosure,
to evidence to bidders at any sale which may be had
puxsuant to the foreclosure judgment the true condition of
the ritle to or the value of the Property:

(i) Mortgagee’s fees and costs arising between the
entry or jiudgment of foreclosure and the confirmation
hearing as'rzferred to in Subsection (b) (1) of Section
15-1508 of che Act;

(vil) payment by Mortgagee of Impositions as
required of Mortgaror by this Mortgage:

(viii) expenses-sdeductible from proceeds of sale
referred to in Subsectiore (a) and (b) of Section 15-1512
of the Act: and

(iz) expenses incurrcd and expenditures made by
Mortgagee for any ona or more of the following: (i) if the
Property or any portion thereof crpstitutes one or more
units under a condominium declaration, assessments imposed
upon the owner thereof; (li) if any of the Property
consists of an interest in a leasehold.estate under a lease
or sublease, rentals or other payments riguired to be made
by the lessec uncder the terms of the lease oz sublease;
(Lil) premiums upon casualty and liability insurance made
by Mortgagee whether or not Mortgagee or a recaiver is in
possession, if reasonably required, without regard to the
limitation to maintaining of insurance in effect at “he
time any receiver or mortgagee takes possession of ¢lin
Property imposed by Subsaction (¢)(l) of Section 15-1704 of
the Act; (iv) payments required or deemed by Mortgagee %o
be for the benefit of the Property or required to be made
by the owner of the Property under any grant or declaration
of easement, easement agreement, reciprocal easement
agreement, agreement with any adjoining land owners or
other instruments creating covenants or restrictions for
the benefit of or affecting the Property: (v) shared or
common expense assessments payable to any association or
corporation in which the owner of the premises is a member
in any way affecting the Property: and (vi) operating
deficits incurred by Mortgagee in possession or reimbursed
by Mortgagee to any receiver.
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This Mortgage shall be a lien for all Protactive
Advances as to subsequent purchasers and judgment creditors
from the time the Mortgage is recorded, pursuant to Subsection
(b) (5) of Section 15-1302 of the Act.

The Protective Advances shall, except to the extent,
if any, that any of the same is clearly contrary to or
inconsistent with the provisions of the Act, be included in:

(1) determination of the amount of indebtadness
secured by this Mortgage at any time;

(ii) the indebtedness found due and owing to the .
Mortcacee in the judgment of foreclosure and any subsecuent
amendman. of such judgment, supplemental judgments, orders,
adjudicacions or findings by the court of any additional
indebtedness becoming due after entry of such judgment, it
being agreed Lhat in any foreclosure judgment, the court
may reserve juwvisdiction for such purpose;

(1ii) determination of amounts deductible from sale
proceeds pursuant tu sSection 15-1512 of the Act;

(iv) determinatizn of the application of income in
the hands of any receiver ecc mortgagee in possession; and

(v) computation of arv deficiency judgment
pursuant to Subsections (e) of Section 15-1508 and (b) (2)
of Section 15-1511 of thae Act.

(b) Should any amount paid out, advanced or incurred
hereunder by Mortgagee, be used directly o indirectly to pay
off, discharge or satisfy, in whole or in part. any lien or
encumbrance upon the Property or any part thec¢esf on a parity
with or prior or superior to the lien hereof, then .as
additional security hereunder, Mortgagee shall be sukrogated to
any and all rights, equal or superior titles, liens'and
equities, owned or claimed by any owner or holder of said
outstanding liens, charges and indebtedness, however rausie,
regardless of whether said liens, charges and indebtedness ore
acquired by assignment or have been released of record by the
holder thereof upon payment. Mortgagee and any person
designated by Mortgagee shall have the right, and is heraby
granted-the right, to enter upon the Property for the foragoing
purposes.

Section 1.16. Maintenance of Mortaador’s Interesk.
Pursuant to Section 11 of the Note Purchasae Agreement and
Section 6.1 of the Credit Agreement (incorporating Section 11
of the Note Purchase Agreement by reference), Mortgagor has
agreed not to transfer, pledge, encumber, suffer to exist any
Lien, or assign all or any interest in the Property.
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Section 1.17. Agslanment of Rents.

(a) fThe assignment set forth in paragraph (G) of the
section of this Mortgage entitled "The Property'" shall, to the
extent permitted by law, constitute an absolute and present
assignment of the rents, royalties, issues, profits, revenues,
income and other benefits described in said paragraph, subject,
however, to the conditional permission glven to Mortgagor to
collect and use the same as provided in said paragraph.
Neither the existence nor the exercise of such conditional
permission’ shall subordinate such assignment tec any subsequent
assigraart by Mortgagor, and all such subseguent assignments
shall be subject to the rights of Mortgagee under this '
Mortgage.' The assignment set forth in paragraph (G) shall be
fully operuative without any further action by Mortgagor or
Mortgagee. Macztgagee is hereby irrevocably authorized and
empowered, at its option, to demand, collect, receive and
enforce payment-<f any and all such rents, royalties, issues,
profits, revenues, (irncome and other benefits at any time during
the continuance of auy Fvent of Dafault (as hereinafter
defined), and to give recelipts, releases and satisfactions
therefor, whether or not /Mortgagee shall have taken, or at any
time shall take, possession of the Land, the Buildings or any
other part of the Property.  iiortgagee is hereby irrevocably
authorized to notify all tenants, licensees, invitees, guests,
customers, occupants and other uscys of all or any part of the
Property of Mortgagea’'s rights under this Section and under
paragraph (G).

(b) Mortgagor hereby grants tz Mortgagee the right,
at Mortgagee'’s option at any time during <he continuance of any
Event of Default, to take all actions witli-raespect to any and
all such rents, royalties, issues, profits, xovenues, income
and other benefits as are contemplated by Section 2.03 of this
Mortgage. Mortgagor hereby irrevocably authoriues and appoints
Mortgagee the agent and attorney-in-fact of Mortgagor, at
Mortgagee’s option, to demand, collect, receive and enforce
payment of any and all such rents, royalties, issues, profits,
revenues, income and other benefits after the occurrencz -of any
Event of Default, to give receipts, releases and satisfactions
therefor and to apply such collections in the manner provided
in Section 2.03, which appointment shall be deemed to be
coupled with an interest. Such assignment, grant and
appointment shall continue in effect until the Indebtednoess
shall have been paid in full. Mortgagor hereby irrevocably
consents to the entry upon and taking possession of the
Property by Mortgagee pursuant to such grant and appointment,
whethar or not foraclosure proceeding shall have bhaen
commenced. Neither the exercise by Mortgagee of any rights
under this Section or the aforesaid paragraph (G), nor the
application of any such rents, royalties, issues, profits,
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revenues, income or other benefits to the Indebtedness, shall
cure or waive any Event of Default or any notice of any Event
of Default or invalidate any such notice or any act done
pursuant to this Mortgage or pursuant to any such notice.

(¢) Upon request by Mortgagee, Mortgagor shall assign
to Mortgagee, as andditional security for the Indebtedness, by a
written document approved by Mortgagee, all right, title and
interest of Mortgagor in and to any and all leases now or
hoereafter affecting all or any part of the Property, together
with any and all guaranties and security of, for or otherwise
relating to such leases and all rent and other money pavable or
accruineg. under or in connection with such leases, subject to
the concivional permission given to Mortgagor to collect and
use the ranis, royalties, issues, profits, revenues, income and
other benerits arising under such leases as provided above.

Section 1.1%.- Security Aareement and Finangina Statements.

(a) Mortgsgor and Mortgagee agree: (i) that this
Mortgage shall constituve a Security Agreement within the
meaning of the Uniforn Zommercial Code (the "Code") of the
state in which the Propecly is located with respect to (1) any
property included in the desinition herein of the word
"Property," which property wav-not be deemed to form a part of
the real estate described in Ixhibit A or may not constitute a
"fixture" (within the meaning of the applicable section of the
Code) and (2) any fixture which constitutes a part of the
Proparty, and all replacements of suvch property, substitutions
for such property, additions to such property, and the proceeds
thereof: (ii) that a security interest i ond to the Property
is hereby granted to Mortgagee and that, upon recordation in
the real estate records of the proper office this instrument
shall constitute a "fixture filing" within tlie meaning of the
applicable section of the Code; and (iii) that all of
Mortgagor's right, title and interest therein arc hereby
assigned to Mortgagee: all to secure payment of tha
Indebtednass.

(b) If any Event of Default occurs hereunder,
Mortgagee, pursuant to the appropriate provisions of the Code,
shall have an option to proceed with respect to both the real
property and any portions of the Property which are not real
property in accordance with its rights, powers and remedies
with respect to the real property, in which event the default
provisions of the Code shall not apply. The parties agree that
if Mortgagee shall elect to proceed with respect to any
portions of the Property which are not real property separately
from the real property, Mortgagee shall have all remedies
available to a secured party under the Code and ten (10) days’
notice of the sale shall be reasonable notice. The reasonable
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expenses of retaking, holding, preparing for sale, selling and
the like incurred by Mortgagee shall include, but not be
limited to, attorneys’ fees and legal expenses incurred by
Mortgagee.

Section 1.19., After Acquired Property. To the extent
permitted by law, the lien of this Mortgage shall attach
automatically, without the necessity of any action by Hortgagor
or any other person, to all right, title and interest of
Mortgagor in and to any and all after-acquired property of the
character or type described in the section of this Mortgage
entit’ac “"The Property". Mortgagor shall promptly execute and
deliver o Mortgagee such documents and instruments as may be
requested by Mortgagee to confirm and perfect such lien.
Mortgagor iereby irrevocably authorizes and appoints Mortgagee
the agent ana. 2ttorney-in-fact of Mortgagor to execute all such
documents and instruments on behalf of Mortgagor, which
appointment shall be deemed to be coupled with an interest,

ARTICLE II.
DErsCiTS AND REMEDIES

Section 2.01. Evenkt of vefaylt. As used in this Mortgage,
the term "Event of Default" sholl mean and refer to the
occurrence of any one or more of tna following events:

(&) any Event of Default, Dafault or Actionable
Default under and as defined in the Notes, Note Purchase
Agreement, the Revolving Notes, the Credit Agreement, the Trust
Agreement, any of the Additicnal Mortgages ol any other
FPinancing Document; or

(b) failure by Mortgager to duly keep, parform,
ohserve or comply with, or to cause to be duly kent, verformed,
ohserved or complied'with, any covenant, agreement, condition
or other provision required to be kept, performed, ouszsved or
compiled with by or on behalf of Mortgagor pursuant te this
Mortgage (other than any covenant, agreement, condition or
other provision that is the subject of a separate Event of
Pefault pursuant to this Section); provided, however, that such
failure shall not be an Event of Default unless and until
written notice of such failure shall have been given to
Mortgager and such failure shall not have been cured before
expiration of the period of 30 days following the giving of
such notice; or

(¢) discovery of any material breach or material
inaccuracy of any warranty or representation of Mortgagor set
forth in this Mortgage; or
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(d) any other cause for accelerating the maturity of
the Indebtedness, or for declaring the Indebtedness to be
immediately due and payable, pursuant to this Mortgage or any
of the other Financing Documents; or

(e) the lien of this Mortgage shall cease to be a
valid and perfected first priority lien, subject only to the
Permitted Exceptions.

Section 2.02. Moxtamgee's Power of Enforcement. At any
time during the continuance of any Event of Default and
folloviny the giving of a Notice of Actienable Default (as that
term is dafined in the Trust Agreement) and during such time as
such Notles of Actionable Default has not heen withdrawn
pursuant to the terms and provisions of the Trust Agreement,
Mortgagee mayv . proceed by any appropriate judicial or
non=judicial &ction or proceeding to (a) enforce payment of all
or any part of the Indehtedness in accorvdance with the
Finaneing Documents,) fb) declare the entire balance of any or
all of the Indebtedness to be immediately due and payable
without presentment, demind, protect or notice of any kind (all
of which are hereby expzeasly waived by Mortgager), (¢) enforce
performance of any term orf this Mortgage or any of the other
Financing Documents, (d) enfawce any other rights of Mortgagee
with respaect to the Indebtedness, the Property or any other
security for the Indebtedness, e} foreclose this Mortgage and
pursue all remedies afforded to o rortgagee under and pursuvant
to the Act, (f) te the extent permitted by law, pursue the
partial forcclosure of this Mortgage fur any part of the
Indebtadness then due and payable, subdsct to the continulng
ancumbrance of this Mortgage as security o the balance of the
Indebtedness not then due, (g) advance suma. .in an amount to be
determined by Mortgagee in lts sale discretion. to satisfy any
or all of Mortgagor’s obligations under the Firincing
Documents, or (h) pursue any other rights, powers and remedies
available to Mortgagee, at law or in equity, in conncct1on with
the Indebtedness, the Property or any other sccurity ;r the
Indebtedness. Mortqaqea may pursue any or all such accions or
proceedings, at Mortgagee’s option, separately or concuivently
and in such order as Mortgagee may desire, either with or
without entry or taking possession and whether or not all or
any part of the Indebtedness shall have been declared to he
immediately due and payable or shall otherwise be due,
Mortgagee may pursue any and all such actions or proceedings
without prejudice to Mortgagee’s right thereafter to foreclose
this Mortgage and without prejudice to any right of Mortgagee,
the Noteholders or the Lenders thereafter to proceed by any
other action or proceeding to enforce any or all rights, powers
and remedies of Mortgagee, the Noteholders or the Lenders with

espect to the Indebtedness, the Property or any other security
for the Indebtedness, whether or not the basis for any such
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subsequent action or proceeding shall be an Event of Default
existing at the time such earlier action or proceeding was
commenced.

Section 2.03. Mortaagee’s Right To Enter and Take
Possession.

(a) At any time during the continuance of any Event
of Default, whether or not foraclosure proceedings shall have
been instituted, Mortgagee, to the extent permitted by law, may
enter and take possession of all or any part of the Property,
may exulude Mortgagor and its officers, employees, agents,
contractors, attorneys and other representatives therefrom and
may have (jeint access with Mortgagor to the books, papers and
accounts of Mortgagor and of any manager of the Property. Upon
request by Moc:igagee at any time during the continuance of any
Event of Default, Mortgagor shall peaceably and quietly vacate,
surrender and deliver possassion of the Property (or any part
of the Property thac may be designated by Mortgagee) to
Mortgagee. If Mortgzgor shall not vacate, surrender and
deliver possession of “he Property {or such part of the
Property) to Mortgagee as provided above, then, without
limiting any other right Lz enter and take possession of the
Property (or such-part of the-Property), Mortgagee may resort
to any and all legal and equitebie remedies reguired to evict
and dispossess Mortgagor thereirom (including, without
limitation, one or more summary proseedings or actions for
forcible entry and detainer, trespass to try title or
restitution), and Mortgages may obtai:ia judgment, order or
decree of any court of competent jurisdiction conferring on
Mortgagee the right to immediate possessicn and requiring
Mortgagor to immediately vacate, surrender-and deliver
possession of the Property (or such part of che Property) to
Mortgagee. Mortgagor hereby specifically and ‘irravocably
consents to the entry of any such judgment, order cr decree.
Upon request by Mortgagee, Mortgagor shall pay to -dortgagee, or
to any other person that Mortgagee may designate, all nosts,
oxpenses and liabilities (including, without limitatio:.
attorneys’ fees) incurred by Mortgagee, by any of the
Noteholders or by any of the Lenders in connection with any
such failure to vacate, surrender and deliver possession or in
connection with any such judgment, order or decree or the
exercise of any such remedies, together with interest thereon
at the Note Purchase Agreement Default Rate or Credit Agreement
Default Rate, as applicable, from the date incurred by
Mortgageae, by any of the Noteholders or by any of the Lenders
until the date so paid to, or as directed by, Mortyagee,

(b) After any such entry into possession, Mortgagee,
acting in Mortgagor’s name or otherwise, may hold, store, use,
operate, manage and control the Property (or any part of the




'UNOFFICIAL COPY



UNOFFICIAL COPY, |

Property which then is in the possession of Mortgagee) and may
conduct the business and operations thereof. In doing so,
Mortgagee may, but shall not be obligated to:

(1) carry out any and all necessary and desirable
maintenance, repairs, renewals, replacements, alterations,
additions, betterments and improvements of or to the
Property (or such part of the Property):

(ii) purchase or otherwise acquire and install in
or on the Property (or such part of the Property)
aduitional fixtures, perscnal property and other property
of the type encumbered by this Mortgage;

y411) insure the Property or keep the Property
insured;

(iv) ‘uanage, operate and exercise all rights and
powers of Mortcacar with respect to the Property (or such
part of the Propcrtv) and the management and operation
thereof (including, without limitation, the right to entoer
into leases, to cancel. enforce or modify leases, to evict
tenants by summary proceacdings or otherwise and to take
other appropriate steps Lo enforce leases):

(v} enter into agrosmants with others to exercise
the rights and powers of Mortguyee under this Mortgage; and

(vi) collect and receive all rents, royalties,
issues, profits, revenues, income 8434 other henefits of and
from the Property (or such part of the¢ Property) and any
business or other operations conducted tiarein or thereon
by or on behalf of or for the benefit of Nertgagor
(including those past due as well as those uzoruing
thereafter), and apply the money so received in accordance
with the provisions of the Trust Agreement.

(¢) In the event of any such entry into possassion,
Mortgagee shall be liable to account only for rents, royzities,
issues, profits, revenues, income and benefits actually
received by Mortgagee while in possession of the Property. In
the event of any foreclosure, Mortgagee may remain in
possassion of all or any part of the Property until the
foreclosure sale and thereafter during any period of
redemption. In the absence of any foreclosure, Mortgagee may
remain in possession of all or any part of the Property as long
as there exists an Event of Default. The same right of taking
possession shall exist during the continuance of any subseguent
Event of Default. Neither Mortgagee, any of the Noteholders
nor any of the Lenders shall be obligated, by virtue of this
Section or by virtue of any actions contemplated by this
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Mortgage or by any of the other Financing Documents, to perform
or discharge any obligation, duty or liability of Mortgagor
under any lease or other agreement relating to all or any part
of the Property or under any law, ordinance, rule, regulation,
order, juwdgment, injunction or decree relating to all or any
part of the Property. Neither Mortgagee, any of the
Noteholders nor any of the Lenders shall incur any liability
for, nor shall Mortgagor assert any claim or set off as a
result of, any acts or omissions of Mortgagee, any Noteholders
or any Lenders or of Mortgagee's, or any Noteholder’s or any
Lender’'s officers, employees, agents, contractors, attorneys or
other representatives, while in possession of all or any part
of the-Property (except for damages directly caused by
Mortgage2's, or any Noteholder’s or any Lender’s own gross
negligerce or intentional wrongful acts). Mortgagor hereby
oxpressly and lrrevocably waives, rcleases, discharges and
relinguishes 1l such liabilities, claims and rights of set off,

(d) Upson request by Mortgagee, Mortgagor shall pay to
Mortgagee, or to eay other person that Mortgagee may designate,
all costs, expenses and liabilities (including, without
limitation, attorneys' fees and expenses) incurred by
Mortgagee, by any of tue Voteholders or by any of the Lenders
in connection with the hul4ing, storage, use, operation,
management, control, maintanruse, repair, alteration or
improvement of all or any part af the Property (except to the
extent such costs, expenses and )iabilities shall have been
paid out of collections from the Iroperty as provided above),
together with interest thereon at tuz Note Purchase Agrecment
Default Rate or Credit Agreement Dedruit Rate, as applicable,
from the date incurred by Mortgagee, by any of the Noteholders
or by any of the Lenders until the date s¢o paid to, or as
directed by, Mortgagee.

(e) Without limiting the generality of the foragoing
provisions of this Section, Mortgagee shall alsc have all
power, authority and duties as provided in Section 13-1703 of
the Act.

Section 2.04. Appointment of Regeiver.

(a) Upon, or at any time aftexr the filing of a
complaint to foreclose this Mortgage, the court in which such
complaint is filed may appoint a receiver of the Property
whenever Mortgagee, when entitled to possessien, so requests
pursuant to Section 15-1702(a) of the Act. Such receiver shall
have all powers and duties prescribed by Section 15-1704 of the
Act, including the power te make leases to be binding upon all
parties, including the Mortgagor after redemption, the
purchaser at a sale pursuant tec a Jjudgment of foreclosure and
any person acquiring an interest in the Property after entry of
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a judgment of foreclosure, all as provided in Subsection (g) of
Section 15-1701 of the Act. In addition, such receiver shall
alse have the following powers: (i) to extend or modify any
then existing leases, which extensions and modifications may
provide for terms to expire, or for options to lessees to
extend or renew terms to expire, beyond the maturity date of
the indebtedness hereunder and beyond the date of the issuance
of a deed or deeds to a purchaser or purchasers at a
foreclosure sale, it being understood and agreed that any such
leases, and the options or other such proviesions to bo
contained therein, shall be binding upon Mertgagor and all
perscas whose interests in the Property are subject te the lien
hereos and upon the purchaser or purchasers at any foreclosure
sale, ‘nstwithstanding any redemption, discharge of the mortgage
indebtedesss, satisfaction of any foreclosure judgment, or
issuance oZ any certificate of sale or deed to any purchaser:
and (ii) all- other powers which may be necessary or are usual
in such cases for the protection, possession, control,
management angd opsration of the Property during the whole of .
the peried of reczivership. The court from time to time,
either before or aftrnrc entry of judgment of foreclosure, may
authorize the receiver *o apply the net income in his hands in
payment in whole or in'rzaxt of: (i) the Indebtedness secured
hereby, or by or included in any judgment of foreclosure or
supplemental judgment or other item for which Mortgagee is
authorized to make a Protect.ve Advance; and (ii) the
deficiency in case of a sale and deficiency.

(k) Upon request by Mortgeaase, Mortgagor shall pay to
Mortgagee, or to any other person tha' Mortgagee may designate,
or to any such receiver, all costs, expenzes and liabilities
(including, without limitation, attorneys’ fees, receivers’
fees, agents’ compensation and the fees ol any manager retained
by such receiver) incurred by Mortgagee, by .apy of the
Noteholders, by any of the Lenders or by such receiver in
connaction with the appointment of such receiver and the
exercise of the rights and powers of such receiver, oxcept to
the extent such costs, expenses and liabilities shull have been
paid out of collections from the Property as provided in the
immediately precading Section, together with interest thexeon
at the Note Purchase Agreement Default Rate or Credit Agrzement
Default Rate, as applicable, from the date incurred by
Mortgagee, by any of the Noteholders, by any of tha Lenders or
by such receiver until the date so paid to, or as directed by,
Mortgagee or to such receiver.

Section 2.05. Wajver of Certain Rights. Mortgagor agrees,
to the extent permitted by law, that neither Meortgagor nor any
person at any time claiming through or under Mortgagor shall
set up, claim or seek to take advantage of any law now or
hereafter in force pertaining to the rights of sureties or
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providing for any appraisement, valuation, stay, notice of
election to accelarate maturity or to declare the Indebtedness
due, extension, redemption, moratorium, homestead or exemptien
from execution or sale, in order to prevent or hinder the
foreclosure of this Mortgage during the continuance of any
Event of Default, the final and absolute sale of all or any
part of the Property or the final and absolute putting into
possession thereof, immediately after any such sale, of the
purchaser or purchasers at such sale or the enforcement of any
other rights or remedies of Mortgagee, any of the Noteholders
or any of the Lenders under this Mortgage or under any of the
other linancing Documents. MORTGAGOR, FOR ITSELF AND FOR ANY
AND ALL-PERSONS WHO MAY AT ANY TIME CLAIM THROUGH OR UNDER
MORTGAGCR OR WHO HEREAFTER MAY OTHERWISE ACQUIRE ANY INTEREST
IN OR TITLE 70 ALL OR ANY PART OF THE PROPERTY OR ANY OTHER
SECURITY FOR [HE INDEBTEDNESS, HEREBY IRREVOCABLY WAIVES AND
RELEASES, TO THg EXTENT PERMITTED BY LAW, ALL BENEFIT OF ANY
AND ALL SUCH LAMG, ANY AND ALL RIGHTS OF REDEMPTION AND ALL
RIGHTS OF REDEMPTTON PURSUANT TO SECTION 15~1601(b) OF THE ACT,
AND ANY AND ALL RIGHT TO HAVE THE ASSETS CONSTITUTING THE
PROPERTY OR ANY OTHER SECURITY FOR THE INDEBTEDNESS MARSHALLED
UPON ANY FORECLOSURE Ok OTHER ENFORCEMENT OF THIS MORTGAGE.
Mortgagee or any court having jurisdiction to foreclose this
Mortgage may sell the Property in part or as an entiraty.
Mortgagor acknowledges that the Property does not constitute
agricultural real estate, as saisd term is defined in Section
15-1201 of the Act or residentiual real estate or defined in
Section 15-1219 of the Act. Neitnor-Mortgagee, any of the
Noteholders nor any ol the Lenders siuil be required to accept
the Property, any part or parts thereof or any other security
for the Indebtedness in satisfaction of ull or any part of the
Indebtedness. Neither Mortgagee, any of the Noteholders nor
any of the Lenders shall be required to accevt. any
apportionment of the Indebtedness to or among iny part or parts
of the Property or any other sacurity for the Indebtedness, If
any law now in force of which Mortgagor might take sdvantage
despite this Section shall be repealed or shall cease to be in
force after the date hereof, then such law shall not <horeafter
be deemed to preclude the application of this Section.

Section 2.06. Leases. Any foreclosure of this Mortgage
and any other transfer of all or any, part of the Property in
extinguishment of all or any part of the Indebtedness may, at
Mortgagee's option, be subject to any or all leases of all or
any part of the Property and the rights of tenants under such
leases. No failure to make any such tenant a defendant in any
foreclosure proceedings or to foreclese or otherwise terminate
any such lease and the rights of any such tenant in connection
with any such foraclosure or transfer shall be, or be asserted
to be, a defense or hindrance teo any such foreclosure or
transfer or to any proceedings seeking collection of all or any
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part of the Indebtedness (including, without limitation, any
deficlency remaining unpaid after completion of any such
foreclosure or transfer).

Section 2.07. guits To Protect Property. Mortgagee is
hereby irrevocably authorized, at Mortgagee’s option, to
initiate and maintain any and all suits and proceedings that
Mortgagee may deem advisable, at Mortgagor’s expense (a) to
prevent any impairment of the Property or of the security of
this Mortgage by any unlawful acts or omissions, (b) to prevent
the occurrence or continuance of any violation of this Mortgage
or of rny of the other Financing Documents, (c) to foreclose
this Morrgage, (d) to preserve and protect Mortgagee’s interest
in the Property, and (e) to restrain the enforcement of, or
compliance with, any law, ordinance, rule, regulation, order,
judgment, injunction or decren that may be unconstitutional or
otherwise invalid, 1f such enforcement or compliance might (in
Mortgagea’s judarsnt) impalr the Property or the security of
this Mortgage or be prajudicial to the interests of Mortgagoe,
the Noteholders or thke Lenders.

Section 2.08. Applisation of Money by Mortaadee. Any

money collected or reaceived by Mortgagee in connection with the
pursuit of any rights, power: or remedies after the occurrence
of any Event of Default shall bo applied, to the extent
permitted by law, in accordance with the terms of the Trust

Agreement.

Section 2.09. Ne Waiver.

(a) No delay or omission of Morigagea, any of the
Noteholders or any of the Lenders to insist unon striect
performance of any obligation of Mortgagor under or in
connection with this Mortgage or any of the other Pinancing
Documents or to exercise any right, power or remecy available
after the occurrence of any Event of Dafault shall wrive,
ekhaust or impair any such obligation or any such righi. power
or remedy, nor shall any such delay or omisazion be constirued to
be a waiver of, or acquiescence in or to, any such Event of
Default. Notwithstanding any such delay or omission, Mortgagee
thereafter shall have the right, from time to time and as often
as may be deemed advisable by Mortgagee, to insist upon and
enforce strict performance of any and all obligations of
Mortgagor undexr or in connection'with this Mortgmge or any of
the other Financing Documents. Each and every right, power and
remedy available to Mortgagee after the occurrence of any Event
of Default may be exercised from time to time and as often as
may be deemed advisable by Mortgagee.

(b) No waiver of any Event of Default shall extend to
or affect any subsequent Event of Default or any other Event of
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Default then existing, nor shall any such wailver impair any
rights, powers or remedies available to Mortgagee after the
occurrance of any Event of Default., After the occurrence of
any Event of Default (whether or not the Indebtedness or any
part thereof shall have been declared to be immediately due and
payable), Mortgagee, each of the Noteholders and each of the
Lenders may accept payments of amounts owing in respect of the
Indebtedness, and no such acceptance shall waive any such Event
of Default or result in any deceleration of maturity or in any
Indebtedness which shall have been declared to be due and
payable no longer being due and payable, unless Mortgagee
expres:ly and specifically agrees in writing to any such waiver
or deceleration or that such Indebtedness is no longer due and
payable.

Section 2.)0. Remedies cumulative. No right, power or
remedy now or hcreafter avallable to Mortgagee, any of the
Noteholders, any-¢f the Lenders or any receiver pursuant to any
~ of the FxnanCLng Docurments or pursuant to any law or judicial

decisien, is or shali be exclusive of any other right, power or
remaedy, and each and every such right, power and remedy shall
be cumulative and concurient and shall be in addition to each
and every other right, power and remedy now or hereafter
available pursuant to any oZ the Financing Documents or
pursuant to any law or judicial decision. Notwithstanding
anything to the contrary set forth in this Mortgage or in any
of the other Financing Documents,-ro act of Morigagee shall he
construed as an election to proceed under any one provision of
this Mortgage or of any applicable stotiute or other law to the
exclusion of any other such provision, statute or other law,

Section 2.11. DRiscontinuanca of Procecdings., It
Mortgagee, any of the Notecholders or any of the Lenders shall
exercise any right, power or remedy available pursuant to this
Mortgage or any of the other Financing Documents ¢ pursuant to
any lav or judicial decision, and if such exercise and any
related proceedings shall be discontinued or abandored for any
reasen, or if any such proceedings shall result in a firol
determination adverse to Mortgagee, to such Noteholders or to
such Lenders, then, to the extent permitted by law, Mortgagor,
Mortgagee, such Noteholders and such Lenders thereafter shall
be restored to their respective former positions and to their
respective rights, powers and remedies under the Financing
Documents or otherwise relating to the Indebtedness, the
Property or any other security for the Indebtedness, and all
rights, powers and remedies of Mortgagee, such Noteholders and
such Lenders shall continue to be available as if no such
exercise and no such proceedings had occurred.

Section 2.12. Additional Securitv. If Mortgagee, any of

the Noteholders, any of the Lenders or any trustee or other
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fiduciary of Mortgagee, any of the Noteholders, or any of the
Lenders at any time holds additional security for, or any
guaranty of, all or any part of the Indebtedness (including,
without limitation, the Additional Mortgages), then Mortgagee,
such Neteholders, such Lenders or such trustee or fiduciary may
foreclose such security or otherwise enforce its rights, powers
and remedies with respect to, and realize upon, such security
or such guaranty (as the case may be), either before or
concurrently with or after a foreclosure or other enforcement
of this Mortgage or of any of the other Financing Documents,
without being deemed to have waived any rights, benefits, liens
or sezurity interests evidenced by or arising under or in
conriection with' this Mortgage or any of the other Financing
Documents and without keing deemed to have made an election
thereby ox to have accepted the benefits of such guaranty or
such additiunal security (or the proceeds thereof) in full
settlement of *he Indebtedness and of its rights with respect
thereto, No judgment, order or decree with respect to any of
the Notes or any ~f the Revolving Notes or with respect to any
such guaranty or ‘sesurity, whether rendered in the State where
the Land is located ci elsewhere, shall in any manner affect
the security of this Mortgage, and any deficiency or other debt
represented by any such iudgment, order or decree shall, to the
extent permitted by law, he secured by this Mortgage to the
same extent that the Indebtedrass shall have been secured by
this Mortgage prior to the randaring of such judgment, order or
decree. Mortgager, for itselr and for any and all persons who
may at any time claim through or under Mortgagor or who
hereafter may otherwise acquire any interest in or title to all
or any part of the Property or any ctlier security for the
Indebtedness, hereby lrrevecably waives usnd releases, to the
extent permitted by law, all benefit of anv and all laws that
would limit or prohibit the effectiveness zi anything set forth
in this Section.

ARTICLE III.
MISCELLANEQUS

Secticn 3,01, Uss of Certain Terms. Each reference in

this Mortgage to Mortgagor, Mortgagee, any of the Noteholders,

or any of the Lenders shall be deemed also to include the
successors and assigns of such person. Each reference in this (£
Mortgage to any gender shall be deemed alse to include any

other gender, and the use in this Mortgage of the singular 9
shall be deemed also to include the plural and vice versa, :9
unless the context requires otherwise. As used in this a:
Mortgage, the term "pgxsen" shall mean and refer to any and all ?d
individuals, sole proprletorships, partnerships, joint &
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ventures, assoclations, trusts, estataes, business trusts,
corporations (non-profit or otherwise), financial institutions,
governments (and agencies, instrumentalities and political
subdivisions thereof), and other entities and organizations,
Each reference in this Mortgage to the fees or other
compensation of any agents, contractors, attorneys or other
representatives of Mortgagee shall be deemed also to include
expenses and cdishursements, as well as feoes of
paraprofessionals and similar personnel (such as paralegals and
legal assistants).

Sestion 3.02. Headinas. The headings of the Articles,
Sectiong; paragraphs and other subdivisions of this Mortgage
are for convenience of reference only, are not to be considered
a part of thls Mortgage and shall not limit, expand or
otherwise affect any of the terms of this Mortgage.

Section 3.03.~ Notices. All notices, reports, demands,
requests and other communications authorized or reguired under
this Mortgage to bu given to Mortgagor or Mortgagee shall be
given in the manner ard o the addresses specified in the Trust
Agreement for the giving of notices.

Section 3.04. Bipnding-%%fect. All covenants, agraeements
conditions and other provisions of this Mertgage shall run with
the Land and shall hind and inure to the benefit of Mortgagor,
Mortgagee, the Notaeholders, the Terders and their respective
successors and assigns, whether sc aupressed or not. If there
is more than one Mortgagor at any tirme, all undertakings of
Mortgagor under this Mortgage shall be/doemed to be joint and
several,

Section 3.05. Previsions Subiect to Applicable Laws:

i isions ’ exg. All ¢jahts, powers and
remedies provided in this Mortgage may be exerciszd only to the
extent that the exercise thereof does not violate anv law and
are intended to be limited to the extent necessary =o that they
will not render this Mortgage invalid, illegal or
unenforcaeable. In the event that any of the covenants,
agreements, conditions or other provisions of this Mortgeec
shall be deemed invalid, illegal or unenforceable in any
respect, the validity, legality and enforceability of the
remaining covenants, agreements, conditions and other
provisions of this Mortgage shall in no way be affected,
prejudiced or disturbed thereby.

Section 3.06. ghanues. Neither this Mortgage nor any
covenant, agreement, condition or other provision of this
Mortgage may be changed, waived, released, discharged,
withdrawn, revoked or terminated orally, or by any action or
inactioni In order to be effective and enforceable, any such
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change, waiver, release, discharge, withdrawal, revecation or
termination must be evidenced by a written document or
instrument 1qned by the party against which enforcement of
such change, waiver, release, discharge, withdrawal, ravocation
or termination is sought, and then shall be effective and
enforceable only to the extent specifically provided in such
document or instrument. Any agreement hereafter made by
Mortgagor, Mortgagee, any of the Noteholders or any of the
Lenders relating to this Mortgage or to any of the other
Financing Documents shall be superior to the rights of the
holder, owner or beneficiary of any intervening lien or
encumbrance. Neither the modification of this Mortgage or any
of ‘the other Financing Documents nor the release of any part of
the Property from the lien of this Mortgage shall impair the
priority of such lien.

Secrion 3.07. Waiver of Conditiens. All conditions to any
agreement oy obligatlion of Mortgagee under this Mertgage or
under any of ‘the other Financing Documents (including, without
limitation, anry aqreement or obligation to make any
Compensation oi other funds available te Mortgagor) are solely
for the benafit of Kortgagee, the Notecholders and the Lenders,
Any or all such conditions may be waived or relaxed at any time
or times by Mortgagee. ), No such waiver or relaxation in any
particular instance sholl affect Mortgagee’s discretion in
dealing with any such condition in any other instance.

Section 3.08. No Benef.t to Third Pmrties. Each covenant,
agreement, condition and othex rrovision of this Mortgage and
of the other Financing Documents is and at all times shall be
deemad to be for the exclusive bersiit of Mortgager, Mortgagee,
the Noteholders and the Lenders, Nothing set forth in this
Mortgage or in any of the other Finanting Documents shall be
deemed to be for the benefit of any othew person (including,
without limitation, the holder, owner or hanaficiary of any
other lien or interest in or on all or any part of the Property
or the owner of any interest in Mortgagor).

Section 3.09. Exercise Of Discretion. Each- pid every
decision, determination, estimate, requaest, consenc or similar
matter to be made or given by Mortgagee from time to “ime
pursuant to or in connection with this Mortgage shall be within
Mortgagee’s sole, absolute and unlimited discretion, except to
the extent expressly and specifically provided to the contrary
in this Mortgage or in any of the other Financing Documents.

Section 3.10. . All rights,
powers and remedies of Mortgagee under this Mortgage may be
aexercised by Mortgagee itself or by its officers, employaes,
agents, contractors, attorneys or other representativaes,
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Section 3.11, Governing Law. The grant of this Mortgage,
the creation of Mortgagee'’s rights and interests hereunder, the

publication and perfection of the lien, security interest and
other rights and interests granted or otherwise arising
hereunder and the exercise of Mortgagee’s rights, powers and
remedies relating to the Property (whether specifically
provided in this Mortgage or provided by applicable law) shall
be governed by and construed in accordance with the internal
laws of the State in which the Land is located, without regard
to principles of conflicts of law. Otherwise, to the extent
permitted by applicable law, this Mortgage and the other
FPinancine Documents (including, without limitation, terms
relating te usury considerations and terms relating to
Mortgagor’s liability for any deficiency following any
foreclosurs of this Mortgage or any other transfer of all or
any part of thu Property in extinguishment of any part of the
Indebtedness) shall be governed by and construed in accordance
with the internal-iaws of the State of New York, without reganrd
to principles of ccnrflicts of laws.

Section 3.12. ReeCip; of Copy Acknowledded. Each of
Mortgagor and Mortgagee rnereby acknowledges that it has
received an accurate and cumdlete copy of this instrument as
executed by Mortgagor.

Section 3.13. Intentionally omitted.

Section 3.14, ' szcared. This Mortgage is
given not only to secure the Indebtediinzs, but also to secure
any other amount or amounts that may be Ubligatory advances or
made at the option of Mortgagee, Noteholdars or Lenders, and
any additional disbursements as wmay be maae Ly Mortgagee,
Noteholders or Lenders, in accordance with the terms of this
Mortgage and the Financing Documents, including the Credit
Agreement. As provided in the Financing Documentg;, this
Mortgage shall secure any and all additional or further monies
which may be obligatory advances or made at the option of
Mortgagee, Noteholders or Lenders, after the effective cdate
hereof, but any and all future advances secured by this
Mortgage shall be made nct more than 20 years after the
effective date hereof. The total amount of Indebtedness
secured hereby may decrease or increase from time to time but
shall not exceed the principal sum of Eighty Million Dollars
($80,000,000)., Except as otherwise provided in the Financing
Documents, nothing herein contained shall be deecmed an
cbligation on the part of the Mortgagee, Noteholders or
Lenders, to make any future' advances.

section 3.15. Revelving Credik. The Indebtedness
evidenced by the Revolving Notes ("Revolving Loan") which is
repaid by Mortgagor may be reborrowed pursuant to and in
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accordance with the Credit Agreement. Pursuant to Section
1302(b) (3) of the Act, notwithstanding any such repayment of
the Revolving Loan, all moneys advanced or applied under the
Credit Agreement shall have priority from the date this
Mortgage is recorded.

Section 3.16. JInterest Rate Adreement. Mortgagor has
entered into, or may in the future enter into, agreements for
Rate Hedging Obligations ("Interest Rate Agreement") with FNBC
or any other Lender, pursuant to which Mortgagor will be
required to make certain payments to Mortgagee, FNBC or such
other fender as provided in such Interest Rate Agreement.
Mortgages agrees that payments due under any Interest Rate
Agreement. shall constitute an obligatory advance of loan
proceeds sacured heraeby, whether or not the total indebtedness
exceeds the facm amount of the Revolving Notes as provided in
the Interest kale Agreement.

Section 3.17. (Walvex of Jupy Trial: Submission to
Jurisdiction: Waiver of Service and Venue. Mortgagor reaffirms
and incorporates heraein the provisions of the Note Purchase
Agreement and Credit Agraement (a) waiving jury trial and
service of process and (bh) submitting to jurisdictioen and venue.

Section 3.18. Substitutjorn ¢f Security Trustees. Pursuant
to the terms of the Trust Agrecment, the Noteholders and the

Lenders may remove and replace Morcgagee as security trustees
thereunder.

ARTICLE IV.
ADDITIONAL MORTGAGES

Mortgagor acknowledges and agrees that the ndebtedness
secured hereby is secured by the Property and varicus other
collateral, without limitation, including at the vime-of
execution of this Mortgage, the Property described in Zhe
Additional Mortgages which have been filed in other
jurisdictions and States. Mortgagor specifically acknowledges
and agrees that none of those properties, in and of itsely, if
foreclosed upon would be sufficient to satisfy the outstanding
amount of the Indebtedness. Accordingly, Mortgagor
acknowledges that it is in Mortgagor’s contemplation that the
various Additional Mortgages and the other collateral pledged
to secure the Indebtedness may be pursued by Mortgagee in
separate proceedings in the various States and counties where
such' collateral may be located and additionally that Mortgagor
and other parties liable for payment of the Indebtedness will
remain liable for any deficiency judgments in addition to any
amounts Mortgagee may realize on sales of other properties or
any other collateral given as security for the Indebtedness.
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Specifically, and without limitation of the foregoing, it is
agreed that it is the intent of the parties hereto that in the
event of a foreclosure of this Mortgage or any of the
Additional Mortgages in any separate proceeding, that the notes
evidencing the Indebtedness shall not be deemed merged into any
judgment of foreclosure, but shall rather remain outstanding,
It is the further intent and understanding of the parties that
Mortgagee, following an Event of Dafault, may pursue all of its
collateral with the Notes and Revolving Notes remaining
outstanding and’ in full force and effect notwithstanding any
judgment of foreclosure or any other judgment which Mortgagee
may satain.

Morioagee shall be entitled to enforce payment and
performare of the Indebtedness and to exercise all rights and
powers undex this Mortgage or under any Financing Document or
other agreemunt or any laws now or hereafter in force,
notwithstanding chat some or all of the Indebtedness may now or
hereafter be otheswise secured, whether by mortgage, deed of
trust, pledge, lier, assignment or otherwise, inecluding, but
not limited to the Acditional Mortgages. Neither the
accaptance of this Mortgsge nor its enforcement, whether by
court action or pursuant to_power of sale, shall prejudice or
in any manner atfect Mortgujee/s right to realize upon or
enforce any other security now ur hereafter held by Mortgagee,
it being agreed that Mortgagec-shall be entitled to enforce
this Mortgage and any othar secuirity now or hereafter held by
Mortgagee in such order and manner g it may be in its absolute
discretion determine. No right or remady herein conferred upoen
or reserved to Mortgagee is intended to be exclusive of any
other remedy herein or by law provided or permitted, but each
shall be cumulative and shall be in additisn to every other
right and remedy given hereunder or now or heyaafter existing
at law or in equity or by statute. Every powsi—er remedy given
by any of the Financing Documents to Mortgagee, .¢% to which
Mortgagee may be otherwise entitled, may be exercisad
concurrently or independently, from time to time and o¢s often
as may be deemed expedient by Mortgagee, and Mortgagee may
pursue inconsistent remedies.

Mortgagor acknowledges and agrees that the Property and the
property encumbered by the Additional Mortgages are located in
one or more States and therefor Mortgager waives and
relinguishes any and all rights it may have, whether at law or
equity, to require Mortgagec to proceed to enforce or exercise
any rights, powers and remedies it may have under the Financing
Documents in any particular manner, in any particular ordasr, or
in any particular state or other jurisdiction.

Furthermore, Mortgagor acknowledges and agrees that
Mortgagee shall be allowad to enforce payment and performance
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of the Indebtedness and to exercise all rights and powers
provided under this Mortgage, the other Financing Documents, or
any of them, or under any provision of law, by one or more
proceedings, whether contemporaneous, consecutive or both in
any one or more States in'which the security is located.
Neither the acceptance of this Mortgage, or of any other
Financing Document, nor its enforcement in one State, whether
by Court action, power of sale, or otherwise, shall prejudice
or in any way limit or preclude enforcement of the Flnancing
Documents, or any of them, through one or more additional
proceedings, in that State or in any other State.

Mortgagor further agrees that any particular proceeding,
including without limitation, foreclosure through court action
(in a stats or fedaral court) or power of sale, may he brought
and presecuted  in the local or federal courts of any one or
more States as to all or any part of the Property or the
property encumberad by the Additional Mortgages, wherever
located, without reger? to the fact that any one or more prior
or contemporancous proceadings have been situated elsewhere
with respect to the sarie or any other part of the Property and
the property encumbered ry) the Additional Mortgages.

Mortgagee may resort to &uny other security held by
Mortgagee for the payment of the Tndebtedness in such order and
manner as Mortgagee may elect.

Notwithstanding anything contaired herein to the contrary,
Mortgagee shall ba under no duty to Morvgagor or others,
including, without limitation, the hold:y of any junior, senior
or subordinate mortgage on the Property or any part thereof or
on any other security held by Mortgagee, tc evercise or exhaust
all or any of the rights, powers and remedies ovailable to
Mortgagee.

ARTICLE V.
TRUSTEE'’S DUTY OF CARE

Mertgagee shall not be liable for any acts, omissions,
errors of judgment or mistakes of fact or law anluding,
without limitation, acts, omissions, errors or mistakes with
respect to the Property, except for those arising out of or in
connection with Mortgagee'’s gross negligence or willful
misconduct, or failure to use reasonable care with respect to
the safe custedy of any moneys or securities in Mortgagee’s
possession. Without limiting the generality of the foregoing,
Mortgagee shall be under no obligaticn to take any steps
necessary to preserve rights in the Property against any other
parties but may do so at its option, but all expenses incurred
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in connection therewith shall be for the sole account of
Mortgagor, and shall be added to the Indebtedness secured

hereby.

IN WITNESS WHEREOF, Mortgagor has caused this Mortgage to
be exacuted as of the day and year first above written.

ARCHIBALD CANDY CORPORATION, an
Illinois corporation

By: (:LJZWAﬂéL/Z%Z@(’

Title: UL,

FO9m £, PIAX
1756R(1)
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STATE OF & Yook )
, ) ss,
COUNTY OF M&u) MoK )

1, ROCkweLy ZE%M@Q/, a Notary Public in a and for the

said County é\ndsuata aforesaid, DO HEREBY CERTIFY, that
ALAM E.MEX , the YrE PRESIQENT. of Archibald Candy
Corporation, aal /Jidi¥ois corporation, personally known
to me to be the same person whose name is subscribed to the
foragoing instrument as such _Virk& ~PLESIDENT. appearad before
me- tnis 'day in person and acknowladged that (s)he signed and
delivered the said instrument as his(her) own free and
voluncery act and as the free and voluntary act of said
corporitian, for the uses and purposes therein set.forth.

7H
Given urder my hand and notarial seal this (30 day of
ng&gﬁ, , 1991,
%éad&( : /}’M

Notary Public ! 4

ROCKWELL TENNEY
Nolory Pul&llc, “b'ln‘?u of Now York

0. Q027418
Ounitfiod In Now York Cou
Torm Exgires Dacompar 3y 100 2-

VZQVLSIS

-38~
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EXHIBIT 1
Form of Notes
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SENIOR SECURED ! -

FMCAN ACQUISITICON
10,29% Seaniotr Suun

Duws 1000

N',l\ R"'l
$30,009..000 Orzober 30, 1uot

FUCAN ACQULISITION CORP., an Illinwis covperalion (the
"Rarrower" ) far value received, hereby viwwines tu pay to
Jackson Natiora! uit Ingurance Campany a¢ reglatered asaigna
vt the Thivly-first-day ot October, 1Y9% tha principa) ameunc
nf THIRTY MILLION QOLLARS ($30,000,000) and tuw pay silwissl
(calculatwd for achia. days m1apqnﬂ an o rha Basia af 8 60-day
ywar) en Lhe orincipal smount trom time <o time remaining
unpaid heveoun at the cale of 10,25% per annum {rom Lhé cate
haranf until maturity, payable in cush quarterly on the luge
day of January, April, July mud Qekober in each year cammenc:ng
Januaty 31, 1992, and at matuniiy. The Beovrower turther anuees
to pay on demund intetest (so compuled) al Lhe rals of 12,29%
pRT ANnuM npon the aceurrence ang auring the continuonce of any
Evant of Defawlt, on the pringipsl hatance vherenf from hime bo
Eime vulslanding, Payments of princ.cal, prepayment charfqes
(1f any) hereoof and interest heteon ate/vayable lu ageviddauen
with Section”4 and fichadule I of the Note Barchase Agreocrent
rotorred to below,

Thia Sanior Sccured Note i une of the 10,29% Senive
Secured Notey Due 1999 of tha Rarrawer in rhe aggregate
principal amount ot $30,000,000 issued or %0 Le igeged undee
and pursuant ko the Lerms and provisions ot that certzan Note
Putchage Agraamant (the "Purchuse Ayieemsnt”), Jdated as of
October 30, L4991, entmcwd inko by Fhe Rarrowar and Fonnic MaRd
Huldans. Inc.. a Delaware corporation £ whivh Horrower ia a4
dircct wholly-uwned yubsidlaty ("Holdings"), with the oriqina¥)
pucchager thervain refarrad tn, and this Scniot Secured Note aid
the holdac hereof are entitled equally and vatanly with the . &
holdezs vf all wther Senivr Securad Netes outstanding under why
Purchase Agreemant to all the benefits provided For ihavebdy ond
reforred to Lharein, to which Purchose AQieement refargnca 14
hereby made for a statement thereof. Capltalized terms used
herein without definition shall have tiw vespective meanings
ascribed to tham in the Purchase Agtasment,
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'his Sanior sacured Nobe 1o guacantesn by Aoldings poarsuank
te the Holdings Guatantes, dated Oclebi: Ju, :uil, cxerubed hy
Holdings pursuant to Section 7.1% wf rew virehans Agienment and
ig Lo ba gquarantead by cach Subsidiaty »& the Butivwer (othwe
than Non-Material Subsidiacies) pursuant Lo Subsidiacy
Guatantews, in accordance with Sections 7.1% and L1, 17 of the
Furchage Agraament,

This Senior Secured Nute and bhe Indekadnasa ovidancacd
hereby ate and shall at all times be and remain secured, tn she
aktent and in the manner set Eouth in bhe Sedurily Documant s,

This @eninc Secured Note and the other Sepiut Secured toles
outstanding uider the Purchage Agureamant may ba daclarad duw
prior bo thalr exprossed maturity dates, and vettain proepaymmnt
charges are ceqairad ko ha pald kharaon, all 1n the aventn, on
Lhe terms and in-che manner and amounts negvided 1o the
Purchase’ Ayteenwenl .

The Senior SecuredNokeg are nokt subjeck 1o pragasyment or
redemption at Lhe wption of the Berrowar prior to their '
axpresncd maturity dates, except un bhe teuws and condilions
snd in the amounka aat farku 4n khe Purchase hgreemant.,

Thig Semior Securad Nota is ieyistored on the bonks nf rche
Borrower and ig transferable ouly Oy survender Lheraof at btha
principal office of Uhe Rorrawar dily sndersed or accompanied
by o written instrument of transfer duly axecuted by the
registered hulder Of Lhis Senjor Sacured Wate or its attorney
duly autharizadi in writing., Payment of or ou sceount of
principal, premium, if wny, and interest onLhis Ranior Racucad
Note shall ha mada anly to or upon the order @0 writing wf nhe
reqistered holder,

THIS SENLOR SECURED NOTE SHATI. BE CONSTRUED IN ‘ALCORDANUE
WITH AND: SHATY. BE (GOVERNED: BY. THE. LAWS OF THE STATE CF EW YORK
(WITHOUT' GIVING EFFECT TO THE CHOICE OF TAW PRINCIPLES UF SUCH
STATE)

FMCAN ACQUISITION CURP.

BY ! e
Tts:

0232¢/!




UNOFFICIAL COPY




UNOFFICIAL COPY, |

EXHIBIT 2

Form of Revolving Notes
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$10,000, 000 October __, 1991

FMCAN ACQUISITION CORP., - a Celaware corporation (the "Borrower"),
promises to pay to the order of THE FIRST NATIONAL BANK OF CHICAGO
(the "Lender") the lesser of the principel sum of Ten Million Dollars
or the aggregate unpaid principal amount of all Loans made by the
Lender to the Borrower pursuant to Article 1I of the Credit Agreement
(as the same may be amended or modified, the "Agreemant") hereinafter
teferred teo, in immediately available funds 2t the main oftice of The
First National Bank of Chicago in Chicage, Illinois, as Agent,
together <w!th interest on the unpaid principsl amount herecf at the
rates and oo the dates set forth in the Agreement, The Borrower shall
pay the principal of and accrued and unpeid interest on the Loans in
full on the Foclility Termination Date and shall make mandatory
payments as ar¢ .required to be mede under the terms of Section 2.6 of
the Agreement.

The Lender shall, and ig hereby suthorized to, tecord on the
schedule attached herPco. or to otharwise record in accordance with
its usval practice, the @ave and emount of each Loan and thea date and
amount of esch principal pryment hereunder,

This Note is one c¢f the dobtes isgued pursuant to, and is entitled
to the bonefits of, the Credit Agiement, dated as of October __, 1991,
amonhg the Borrowver, Fapnie May Holdings, Inc,, The First National
Bank of Chicage, individually and 3s Agent, and the lendaers named
therein, including the Lender, to - which Agreement, as it may be
amended or modified from time tec time, iaference is hereby made for o
statement of the terms and conditions which govern this Note,
including the terms ond conditions undes which this Note may be
prepald or its maturicy date accelerated and under which thig Note is
secured, Capitalized terms used herein ani not otherwise defined
harein ate used with the meanings attributed to 'tiem in the Agraesment,

FMCAN ACQUISITION CORP,
By: [~

Print Name:
Title:
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NOTE OF Fwcan acquisirioh bord, O 2 4
DATED OCTOBER __, 1991

Principal Maturity Principal
Amount of of Interest Amount
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SCHEDULE A

Rescription of Land

SHOP NO. 248

10T 2 IN 3RADY'S SUBDIVISION OF THAT PART OF THE SOUTH 10 ACRES LYING RAST OF
LINCOLN AVESVZ OF THE WEST 30 ACRES OF THE NORTHWEST 1/4 OF THE NORTHBAST 1/4 OF
SECTION 34, TOWISHIP. NORTH, RANGE 13 EAST OF THE THIRD PRINCIPAL MERIDIAN, IN

COOK COUNTY, ILLTIOTS

Permanent Index No.,: 10+34-200-008 ///

Common Address: 7001 N Zincoln Avenue
Lincolnwoed, Illinois 60646
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