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MORTGAGE, SECURITY AGREEMENT,
ASSIGNMENT OF RENTS AND LEASES,
FINTURE FILING AND FINANCING STATEMENT

THIS MORTGAGE, SECURITY AGREEMINT, ASSIGNMENT OF RENTS AND
LEASES, FINTURE FILING AND FINANCING STATEMENT {"Mortgage") is
nade as of this 307 day of October, by ARCHIBALD CANDY
CORPORATION, a corporation organized and existing under the
laws of the State of Illinois, successor in interest by merger
to FANNIE MAY CANDY SHOPS, INC., an Illineis corporation,
having a principal office address at 1137 West Jackson
Boulevars, Chicago, Illinois 60607, and its successors and
assigns {'Mortgagor"), in favor of WILMINGTON TRUST COMPANY, a
Delaware banking corporation and WILLIAM J. WADE, each having a
principal office address at Rodney Square North, Wilmingten,
Delaware 19890 pctention: Corporate Trust Administration, as
security trustees-(together with their respective successors
and assians, "Mortcaces") under a certain Collateral Trust
agreement dated of even date herewith among Fannie May
Holdings, Inc., a Delavare Corporation ("Holdings"), Mortgagor
and Mortgagee. The Colizceral Trust Agreement, as presently
constituted and as it may be amended from time to time after
the date hereot is referred Ao in this Mortgage as the "Trust

Agreenent™.

I

W1THh

WHEREAS, FMCAN Acquisitien Corp., an 13linois corporation
("Acquisition") and Holdings, entered inteo a(Rote Purchasc
Agreement with Jackson Natienal Life Insurance Company
{"Purchaser") dated of even date herewith (as pressnauly
constituted and as same may be amended {rom time to time after
the date hercof, collectively referred to as the "No:te Purchase
Agreenont'). Acquicition has been merged with and inte
Mertaageor (“"Merger") and Mortgagor has assumed all of taz
obligations of Acguisition under the Rote Purchase Agreement
pursuant to an Assumption Agreement dated of even date
herewith. Pursuant to the Note Purchase Agreement, Acquisition
has issued to the Purchaser certain promissory notes dated of
even date herewith, in the aggregate original principal amount
of Thirty Million Dollars ($30,000,000), in the form attached
hereto as Exhibit 1, incorporated herein and made o part hereof
(sald promissory notes, as presently constituted and as they
may be amended, extended, renewed or consolidated from time to
tirme after the date hereof, together with any and all
promissory notes that may be exchanged or given in substitution
theretlor atter the date hereef, being cellectively referred to
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in this Mortgage as the "Notes") (the Purchaser and any other
holder or holders of any of the Notes being collectively
referred to in this Mortgage as the “"Noteholders"); and

WHEREAS, the indebtedness evidenced by the Notes bears
interest and is payable as provided in the Notes and the Note
Purchase Agreement (the terms and provisions of the Notes and
the Note Purchase Agreement being incorporated herein by
reference and made a part of this Mortgage to the same extent
as though set forth in full herein), with final maturity on
October 31, 1999, if not sooner paid: and

WAEREAS, Acquisition entered into a Credit Agreement dated
of everi date herewith with the lenders ("Lenders") named
therein und The First Rational Bank of Chicago (“FNBC'") in its
individualivapacity as a lender and as agent (as presently
constituted and as same may be amended from time to time after
the date herceci, collectively referred to as the "Credit
Agreement"}, and-Mortgagor has assumed all of the obligations
of Acquisition thereunder pursuant to an Assumption Agreement
of even date herewitii., Pursuant to the Credit Agreement,
lLenders have agreed to-make a revolving loan to Acquisition
(and subseguent to the-ierger, Mortgagor) in the maximum amount
of Ter Million Dellars ($24,000,000), to be evidenced by notes
rade by Acquisition (and subsaquent to the Merger, Mortgagor)
ef even date, in that amount. in the form attached hereto as
Exhibit 2, incorporated herein ood made a part hereoi (said
notes, as presently constituted @wd as same may be amended,
extended, renewed or consolidated frem time to time after the
date herco!, together with any and all promissory notes that
may be exchanged or given in substitutisirtherefor after the
date hereof, being collectively referred tz as the "Revolving
Notes"); and

WHEREAS, the indebtedness evidenced by the Revolving Notes
bears interest and is payable as provided in the Revolving
Notes and the Credit Agreement (the terms and provisions of the
Revolving Hotes and the Credit Agreement being incorroraeted
herein by reference and made a part of this Mortgage to-the
same extent as though set forth in full herein), with final
maturity on October ¥, 1996, if not sooner paid: and

WHEREAS, to induce (i) the Noteholders to acquire the Notes
and (11) Llenders to enter into the Credit Agreement, Mortgagor
has agreed to execute and deliver this Mortgage to Mortgagee,
as security trustee for the benefit of the Noteholders and
Lenders pursuant to the Trust Agreement (the terms and
provisions of the Trust Agreement being incorporated herein by
reference and made a part of this Mortgage to the same extent
as though set forth in full herein}, to secure payment of the
indebtedness from time to time evidenced by the Notes, the




UNOFFICIAL COPY




UNOFFICIAL COPY

Revolving Notes and any and all other sums required te be paid
by Mortgagor from time to time pursuant to the Notes, the Note
Purchase Agreement, the Credit Agreement, the Revolving Notes,
the Trust Agreement, this Mortgage or any of the other
Financing Documents (as hereinafter defined), and also to
secure the keeping, performance and observance of, and
compliance with, all covenants, agreements, conditions and
other provisions required to be kept, performed, observed and
compiled with by or on behalf of Mortgagor pursuant to the
Netes, the Note Purchase Agreement, the Credit Agreement, the
Revolving Notes, the Trust Agreement, this Mortgage or any of
the otner Financing Documents; and

WHEREAS, in connection with the aforesaid agreements of
Mortgagor, Mortgagor alsc has agreed to provide certain other
security to Mortgagee, as such security trustee, to secure
payment of the aforesaid indebtedness and other sums and the
Keeping, perforrance and observance of, and compliance with,
the aforesaid covenants, agreements, conditions and provisions,
which other security ircludes, without limitation, certain
security interests inpersonal property of Mortgagor and
certain additional mortcaces or deeds of trust of real property
of Mortgagor (said additioni) mortgages or deeds of trust, as
presently constituted and as they may be amended, extended,
renewed, consolidated, spread Or otherwise modified from time
to time after the date hereof, ‘being collectively referved to
in this Mortgage as the "Additions) Mortgages"), which real
property is identified in Schedule 3010 to the Note Purchase
Agreement;

WHEREAS, the Noteholders and Lenders have agreed in o
certain Intercreditor Agreement among them dated of even date
herewith that the obligations of Mortgagor to Zhem pursuant to
their respective loan documents shall be secursd; pari passu,
by this Mortgage and the Additional Mortgages and the other

Finarcing Documents in accordance with the terms of the
Intercreditor Agreement.

NOW, THEREFCORE, to sccure payment of the aforesaid
indebtedness and other sums and the keeping, performance eoad
observance of, and compllance with, the aforesaid covenants,
agreements, conditions and provisiens, and for and in
consideration of the sum of Ten Dollars ($10) paid to Mortgagor
and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, Mortgagor does
hereby qrant, bargain, sell, alienate, remise, release, convey,
assign, transrer, mortgage, hypothecate, pledge, deliver, set
over, warrant, confirm and grant a security interest to
Mortgagee, 1ts successors and assigns, in and to the following:
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THE PROPERTY

(A) The land described in Schedule A attached hereto,
incorporated herein and made a part hereof (the “Land“), and
all trees, shrubbery, crops and other plantings now or
hereafter grown on the Land;

(B) TOGETHER WITH (1) all buildings, structures and
improvements of every nature whatsoever now or hercafter
situated on the Land (collectively, the "Buildings"), (2} all
right, ftitle and interest of Mortgagor, of whatever character
(whethcr as owner, chattel lessee or otherwise, whether vested
or continuent and whether now owned or hereafter acquired), in
and to all building materials, supplies and other property now
or hereaftcr stored at or delivered to the Land or any other
location toriinstallatien in or on the Land or any of the
Buildings, and 211 fixtures, fittings, machinery, appliances,
equipment, apparsius, furnishings and personal property of
every nature whatscever now or hereafter located in or on, or
attached to, and used or intended to be used in cohnection with
the land, any of the Buildings or any business or other
operations now or hereaiter conducted in or on the Land or any
of the Buildings or in conuection with any construction or
other work now or hereafter Counducted in or on the Land or any
of the Buildings, (all of the pioperty described in this clause
(2), being cellectively referred to in this Mortgage as the
"Fquipment") (the Buildings and the Equipment being
collectively referred to in this Murtgage as the
"Improvements™), (3) any and all o1}, gus and other minerals
now or hereatter produced from or allocsted to the Land and any
and all products now or hereafter processed or obtained from
any such oil, gas or other minerals, and (4 any and all plans,
specitications, drawings, books, records and samilar items now
or herecafter relating to the Land or the Improvements, the
operation thereotf, any rights thercto or any interest therein;

(C) TOGETHER WITH all procveeds, products, extensions,
additions, improvements, betterments, rencewals, substitutilons,
replacements, accessions, accretions and relictions of ajiai to
all or any part of the property described in paragraphs (i) ond
(B) hereof or any other property encumbered by this Mortgage:

{P) TOGETHER WITH all right, title and interest of
Mortgagor, of whatever character (whether vested or contingent
and whether now owned or hereafter acquired), in and to (1) all
streets, roads and public places (whether open or proposed) now
or hereafter adjoining or otherwise providing access to the
Land, (2) the land lying in the bed of such streets, roads and
public places, and (3) all other sidewalks, alleys, ways,
passages, vaults, water courses, strips and gores of land now
or hereafter adjoining or used or intended to be used in

QGS (’Jl'pt {;
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connection with all or any part of the property described in

paragraphs (A), (B) and (C) hereof:

(E) TOGETHER WITH all easements, rights-of-way and rights
of use or passage (whether public or private), estates,
interests, benefits, powers, rights (including, without
limitation, any and all lateral support, drainage, slope,
riparian, littoral, sewer, water, air, oill, gas, mineral and
subsurface rights), privileges, claims, franchises, licenses,
profits, rents, rovalties, tenements, hereditaments,
reversions, remainders and appurtenances of every nature
whatsozver in any way now or hereafter belonging, relating or
appertaining to all or any part of the property described in
paragraphs (d), (B), (C) and (D) hereof:

{F} TOGETHZR WITH (1) any and all judgments, settlements,
claims, awards, /lisurance proceeds and other proceeds and
compensation, ap« any interest thereon (collectively,
"Compensation"), now. or hereafter made or payable in connection
with (&) any casualty or».other damage to all or any part of the
property described in paragraphs (A), (B), (C)}, (D) and (E)
hereof, (b) any condemnation proceedings affecting any such
property or any rights there:s or any interest therein, (c) any
damage tc or taking of any such property or any rights thereto
or any interest therein arising from or otherwise relating to
any exercise of the power of eminezint domain (including, without
limitation, any and all Compensation _for change of grade of
streets or any other injury to or decrease 1in the value of any
such property), or (d) any conveyance’ i lieu of or under
threat of any such taking, (2) any and.zil proceeds of any
sale, assignnent or other disposition of &ny such property or
any rights thereto or any interest therein, 42} any and all
proceeds of any other conversion (whether veoiupiary or
involuntary) of any such property or any rights/thereteo or any
interest therein into cash or any liquidated claim| (4) any and
all verunds and rebates of or with respect to any insurance
prenium, any Imposition (as such term is hereinafter . decfined)
or any other charge for utilities relating to any such/peoperty
(including, without limitation, any and all refunds and rerates
of or with respect to any deposit or prepayment relating te . any
such insurance prepium, Imposition or charge}, and any and all
interest thereon, whether now or hereafter payable or accruing,
and (5) any and all accounts, accounts receivable, option
rights, contract rights, general intangibles, permits,
licenses, approvals, bonuses, actions and rights in action now
or hereafter arising from or relating to any such property or
any business or other operations conducted in or on any such
property by or on behalf of or for the benefit of Mortgagor
(including, without limitation, all rights of Mortgagor in and
to insurance proceeds, all rights of Mortgagor in and to
unearned or prepaid insurance premiums, Impositions or other
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charges for utilities, and any deposits with respect thereto
and any interest thereon, and all rights of Mortgagor in and to
any and all contracts and bonds relating to operation,
maintenance, construction, renovation, restoration, repair,
management or security of any such property):

(G) 'TOGETHER WITH all rents of and from all or any part of
the property described in paragraphs (A), (B), (C), (D) and (E)
hereof whether now or hereafter payable or accruing (including,
without limitation, any and all money and other consideration
paid or payable from time to time by any and all tenants,
licensess, occupants or other users of any such property), and
all righte of Mortgagor or any other person to collect and
receive the same; provided, however, that permissicn is hereby
given to MNorfrgagor, so long as no Lvent of Default (as
hereinafter de¢fined) shall have occurred, to collect and use
such rents as, out not before, they become due and payable,
which permissiern-shall terminate immediately, without the
necessity of any actien by Mortgagee, upon the occurrence of
any Event of Default?

(H) TOGETHER WITH (1) all right, title and interest of
Mortgagor (whether as seller,. purchaser or otherwise) in and to
any and all agreements now o, hereafter relating to any
purchase and sale or other trarsrier of all or any part of the
property described in paragraphe (&), (B), (C), (D), (E), (F)
and (G) hereof {(whether or not susid purchase and sale or other
transfer chall be completed), togecher with any and all down
payments, earnest money deposits and Otper security (whether
monetary or ctherwise) paid or payable 21 deposited or to bhe
deposited in connection with any such agreemznt, and (2) all
right, title and interest of Mortgagor (whetlier as lessor,
lessec or otherwise) in and to any and all lkases, subleases,
use, occupancy and similar agreements (including. without
limitation, cil, gas and mining leases) now or herzafter
relating to all or any part of the property described. in
paragraphs (aA), (B}, (C), (D) and (E) hereof {each bhzing
referred to in this paragraph as a "lease"), together witnh any
and all guaranties and security of, for or otherwise relzting
to any such lease (including, without limitation, any and-ail
cash, security deposits, advance rentals, deposits and payments
of a similar nature under any such lease or under any other
arrangenent entered into in connection with any such lease, any
and all interest thereon, and any and all right, title and
interest of Mortgagor in and to property of any tenant or other
person, whether such right, title and interest shall have
arisen under applicable law or under any such lease or other
arrangement) and together with all rent and other consideration
(whether monetary or otherwise) now or hereafter payable or
accruing under or in connection with any such lease (including,
without limitation, any and all cancellation or termination
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payments and any and all damages payable in connection with any
default), subject, however, to the conditicnal permission given
to Mortgagor to collect and use the rents, royalties, issues,
profits, revenues, income and other benefits arising under any
such lease as provided above:

(I) TOGETHER WITH any and all right, title and interest of
Mortgagor in all reciprocal easement agreements, operating
agreements and any other agreements affecting the Land and
Inprovements; and

(7). TOGETHER WITH any and all further or greater estate,
right, tirle, interest, claim and demand of Mortgagor, of
wvhatever character (whether vested or contingent and whether
now owned. or hereafter acquired), in and to any of the property
described in the foregoing paragraphs or any rights or
interests appurienant thereto.

All of the property described in paragraphs (Aj, (B), (<),
(DY, (E), (F), (G), (Hy, (I) and (J} above, and each item of
property therein described, is collectively referred to in this
Mortgage as the "Property."

TO HAVE AND TO HOLD the’ ’roperty unto Mortgagee, its
successors and assigns, to itsg ard thelr own proper use and
benefit forever, upon and subjech-te the terms and conditions
set forth in this Mortgage;

PROVIDED, HOWEVER, that 1f all of <he Indebtedness (as
hereinafter defined) shall be fully, finally and indefeasibly
paid at the times, in the amounts and in (che manner specified
in the Financing Documents, all without any- deduction or credit
for any impositions or other charges or expensss paid or
payable by or on behalf of Mortgagor, and if Meirigagor shall
keep, pertorn, cbserve and comply with, or shall cause to be
kept, performed, observed and complied with, all covcénants,
agreements, ceonditions and other provisions of the Finaucing
Docurments, then this Mortgage and the rights and interesis
hereby agranted and assigned to Mortgagee shall be null and void
and or no fturther torce and etfect and shall be released of
record upon the written request and at the expense of
Mertgagor, but otherwise shall remain in full force and
effect.

Mortqagor warrants, vepresents, covenants and agrees to and
with Mortgagee, the Noteholders and Lenders as follows:
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ARTICLE I.
COVENANTS OF MORTGAGOR

Section 1.01. Pavment of Indebtedness; Performance of
Obligations. Mortgagor shall Keep, perform, observe and comply
with, or shall cause to be kept, performed, observed and
complied with, all covenants, agreements, conditions and other
provisions reguired to be kept, performed, observed and
complied with by or on behalf of Mortgagor from time to time
pursuant to the Notes, the Revolving Notes, the Note Purchase
Agreeaent, the Credit Agreement, the Trust Agreement, this
Mortoage, the Additional Mortgages or any other document or
instrumant now or hereafter evidencing or securing all or any
part of the indebtedness from time to time evidenced by the
Notes anc Revolving Notes and/or otherwise governing the
responsibiliities of Mortgagor in connection with such
indebtedness /or in connection with the Property or any other
security for such indebtedness (the Notes, the Note Purchase
Agreement, the Credit Agreement, the Revolving Notes, the Trust
Agreement, this Mortgage, the Additicnal Mortgages and all such
other documents and Jdastruments being collectively referred to
in this Mortgage as tlie "Financing Documents"). Without
limiting the generality z£ the immediately preceding sentence,
Mortgagor shall pay or causc to be paid (a) te the Noteholders,
when due, the indebtedness evidenced by the Notes, all parts of
such indebtedness (whether ccennisting of principal, interest,
premiums, prepayment premiums, ‘the Prepayment Charge and
Additional Amount [as those terms. oive defined in the Note
Purchase Aagreement], fees, charges o any other sums
whatscever), {(b) to Lenders, vhen due, the indebtedness
evidenccd by the Revelving Notes or Credit Agreement, all parts
of such indebtedness {(whether consistinglol. principal,
interest, premiums, prepayment premiums, fees, charges or any
pther sums whatsoever), (¢} to the lLenders any-amounts owing by
Borrower under any Rate Hedging Obligations (as that tern is
detined in the Credit Agreement), and (4d) all) other sums
required to be paid by Mortgagor from time to time pursuant to
any or the Financing Documents, and Mortgagor shall  nay and
satisiy, or cause to be paid and satisfied, all other .dabts,
obligations and liabilities from time to time secured Ly this
Mortgage (all such indebtedness, sums, debts, obligations and
liabilities being collectively referred to in this Mertgage as
the “"Indebtedness“). Mortgagor acknowledges and agrees that
all security of any kind pursuant to the Financing Documents is
security for the Indebtedness without allocation of any part on
portion thereof to any portion of the Indebtedness other than pat

the whole thereotf. A
"

Section 1.0, 1lncorporation of Documents. Mortgagor «J
covenants and agrees that the loans secured hereby are to vy}
e

(op
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provide part of the financing for the acquisition of Mortgagor,
as more fully set forth in the Note Purchase Agreement and
Credit Agreement, and that the proceeds of the loans are to be
disbursed in accoidance with the provisions contained in the
Note Purchase Agreement and Credit Agreement. All advances and
indebtedness arising and accruing under the Note Purchase
Agreement and Credit Agreement from time to time, whether or
not the resulting indebtedness secured hereby may exceed the
aggregate face amount of any notes evidencing such
indebtedness, shall be secured hereby to the same extent as
though said Note Purchase Agreement and Credit Agreement were
fully 4anrorporated in this Mortgage. In the event of any
conflict/or inconsistency between the terms of this Mortgage
and the Nore Purchase Agreement or Credit Agreement, the terms
and provisions of the Note Purchase Agreement and Credit
Agreement shalii-in each instance govern and control.
Notwithstanding the foregoing, no greater obligation of
Mortgagor under-tinils Mortgage than under the Ncte Purchase
Agreement or Credit jereement shall be considered a conflict or
inconsistency between them, Mortgagor each instance being bound
by such greater obligatioa. Each and every term and provision
¢f the Financing Documents) including the rights, remedies,
obligations, covenants, condirions, agreements, indemnities,
representations and warranties of all parties thereto, shall be
considered as it a part of this Mortgage, and payment,
rulfillment and performance therer! is secured hereby, and, in
accordance with the Financing Docunents, any default under any
ot the Financing lPocuments, which default continues beyond the
applicable notice and cure peried, it/ ony, under such Financing
Documents shall constitute an Event of Nefault (as hereinafter
defined) under this Mortgage entitling Morcgagee to all the
remedies provided in this Mortgage, under the Financing
Documents, and by law.

Section 1.02. General Representations, Covenants and
Warranties. Mortgagor fully warrants and will forcover defend
the title to the Property and the validity as a first priority
lien and security interest, enforceability and priority ol the
lien and security interest created hereby against the cizims of
all persons whomsoever claiming or who may claim the same o«
any part thercor, subject to the matters described in
Schedule B of a mortgagee’s title insurance policy with respect
to the Preoperty accepted by Mortgagee on the date of delivery
of this Mortgage ("Permitted Exceptions"). Mortgagor further
warrants, represents and covenants that: (a) subject only to
the Permitted Exceptions, Mortgagor is seized of an
indereasible estate in fee simple in and to the Land, the
Buildings and all other parts of the Property constituting real
property; (b) subject only to the Permitted Exceptions,
Mertgagor has good, absolute and marketable title to the
Equipment and all other parts of the Property constituting




UNOFFICIAL COPY




UNOFFICIAL COPY,

personal property; (c) Mortgagor has good right, full power and
lawful authority, without the joinder or consent of any person,
to mortgage, pledge, assign and grant a security interest in
the Property pursuant to and as provided in this Mortgaqge, and
Mortgagee may at all times peaceably and quietly enter upon,
hold, cccupy and enjoy the Property in accordance with this
Mortgage: (d) the Property is free and clear of any and all
liens, security interests, charges, encumbrances and claims of
other persons, of any kind whatsoever, other than the Permitted
Exceptions; (e) Mortgagor will maintain and preserve the lien
of this Mortgage until the Indebtedness shall have been fully,
finally and indefeasibly paid: (f) all costs incurred and which
have become due and payable prior to the date hereof in
connection with any construction of, in or on any improvements
or 1in conpegtion with the purchase of any Equipment have been
paid: (g) tr¢) land has frontage on, and direct access for
ingress from an? egress to, physically open, public and
dedicated streetris); and (h) electric, gas, sewer, water and
telephone tacilitizs and any and all other necessary utilities
are, and at all times hereafter shall be, available in
sufficient capacity te service the Property satisfactorily
until the Indebtedness. shall have been fully, finally and
indefeasibly paid, and anv-easements legally required to assure
the continuation of such utility service to the Property have
been obtaincd and duly recorded

Section 1.04. Status of Preperty.

Mortgagor represents and warranis:

{a&) The Property is not located-in an area identified
by the Secretary o! Housing and Urban Development or any
successor thereto as an area having special Clood hazards
pursuant to the Rational Flood Insurance Act I 1968 or the
Flood Disaster FProtection Act of 1973, as amended. or any
successor law,

(b)) Mortgagor has all necessary certificaved;
licenses and other approvals, governmental and otherwise,
necescary for the operation of the Property and the conduct of
its business thereon and all required zoning, building code,
land use, environmental and other similar permits or approvals,
all of which are in full force and effect as of the date hereof
and not subject to revocation, suspension, forfeiture or
modification.

(c) The Property and the present and contemplated use
and occupancy thereof are in full compliance with all
applicable federal, state and local laws, ordinances, building
codes, rules and regulations pertaining to zoning, parking,
construction, building, land use and envireonmental matters,

10~
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(d) All public roads and streets necessary to serve
the Property for the use thereof have been completed, are
serviceable and have been dedicated to and formally accepted by
the appropriate governmental entities,

(e) The Property is free from damage caused by fire
or other casualty.

(f) There are no agreements, contracts or lease
provisions, written or oral, providing any tenant of the
Property or any other third party the option to purchase all or
any part of the Property.

(o). Mortgagor and its agents have not entered into
any leases or other arrvangements for occupancy of space within
the Property (other than those leases furnished to Mortgagee.

(h) The -Property is taxed separately without regard
to any other properiy and for all purposes the Property may be
mortgaged, conveyed, and othervisce dealt with as an independent
parcel.

Section 1.05%. Recordavion of Mortgage and_ Financing
Statements. Mortgagor wili execute, acknowledge and deliver
any financing statements and other Instruments in addition or
supplemental hercte, including, without limitation, contracts,
licenses and permits affecting tle Property, which may be
requested by Mortgagee from time to_cime in order to perfect
and maintain the validity and efrectiveness of this Mortgage
and the lien and security thereof to Mortgagee and in such
manner and places and within such tines as-aay be necessary or
appropriate to accomplish such purposes and to preserve and
protect the rights and remedies of Mortgagec ) Mortgagor will
furnish saristactory evidence ot every such recording, filing
and registration to Mortgagee., Mortgagor herely appoints
Mortgager ae its true and lawtul attorney-in-fact fand such
appointment is coupled with an interest and is irrevocable) to
1ile, with Mortgagor’s signature, or without Mortgagor o
signature in the state and county where the Property ig located
and any other jurisdiction in which such filing may lawfulJy
and efrectively be made without Mortgagor’s signature, any and
all Uniform Commercial Code financing and continuation
statements which Mortgagee may deem necessary or appropriate to
file with respect to this Mortgage.

Sectieon 1.06, Taxes, Assessments and Other Charges.
Subject to its rights te contest certain taxes under the Note
Purchase Agrecment or Credit Agreement, Mortgagor shall pay,
before the same become delinguent, all taxes (including,
without limitatieon, any registration or recording taxes
incurred in connection with this Mortgage), insurance premiums,
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assessments, dues, fines, impositions, and public charges,
general and special, ordinary and extraordinary, of every
character (1nclud1ng penalties and interest), all charges made
by utility companies, public or private, for services furnished
or used in connection with the Property, all common area
utility and maintenance charges, and all other impositions
attributable to the Property ("Impositions").

Section 1.07. Defense_of Title and Litigation. If the
lien or security interest created by this Mortgage, or the
validity, enforceability or priority thereof or of this
Mortgage, or if title or any of the rights of Mortgagor or
Mortgagee in or to the Property, shall be endangered or
questioned, or shall be attacked directly or indirectly, or if
any action or proceeding is instituted against Mortgagor or
Mortgagee witlh respect thereto, Mortgagor will promptly notify
Mortgagee thereco: and will diligently endeavor to cure any
defect which may/ ke developed or claimed, and will take all
necessary and proper) steps for the defenbe of such action or
proceeding, including the employment of counsel, the
prosecution or defense ol 1itigation and, subject to
Mortgagec’s approval, the-compromise, release or discharge of
any and all adverse claims, Mortqagec (whethel or not named as
a party to such actions or pireceedings) is hereby authcrized
and empowered (but shall not be-cbligated) to take such
additicnal steps as it may deen_necessary or proper for the
defense of any such action or priceeding or the protection of
the lien, sccourity interest, validiry, enforceability or
prierity of this Mortgage or ot such ‘JhJe or rights, including
the employment or counsel, the prosecutiecn or defense of
litiqation. the compromise, release or discharge of such
adverse claims, the purchase ot any tax tatle and the removal
o1 such prior liens and security interests./Hbrtgagor shall,
on demand, reimburse Mortgagec for all expenses {including
attorneys’ feec and disbursements) incurred by it in connection
with the 1oregoing matters. All such costs and expenses of
Mortgagee, until reimbursed by Mortgagor, shall be part of the
Indebredness and shall be deered to be secured by this ortgage.

Section 1.08. Zoning and Title Matters. Mortgagor will
not, without the prior written consent of Mortgagee,
(a) 1nitiate or support any zoning reclassification of the
Property, seck any variance under existing zoning ordinances
applicable to the Property or use or permlt the use of the
Property in a manner which would result in such use becoming a
nonconforning use under applicable zoning ordinances,
(b) modify, amend or supplement any of the Permitted
Exceptions, (c) impose any restrictive covenants or
encumbrances upon the Property, execute or file any subdivisio:
plat atfecting the Property or consent to the annexation of the
Property to any municipality, or (d) permit or suffer the
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Property to be used by the public or any person in such manner
as might nmake possible a claim of adverse usage or possession
or of any implied dedication or easement by prescription.

Section 1.09%, Insurance.

(a} Mortgagor shall keep or cause to be kept such
casualty and liability insurance on the Property as required
under the Note Purchase Agreement and Credit Agreement, in
amounts and against insurable hazards as set forth therein,
Notwithstanding anvthing to the contrary contained in the Note
Purchane, Agreement or Credit Agreement, such insurance shall be
maintained in effect so long as any of the lndebtedness 1is
cutstandinc, or for so long as Mortgagor has obligations to
Mortgagee under the Trust Agreement, Note Purchase Agreement or

Credit Agreenent.

(b)y Snnuld Mortgagor fail to effect, maintain or
renew any insurance provided for in this Section 1.09, the Note
Purchase Agreement or Credit Agreement, or to pay the premium
theretor, or to deliver vo Mortgagee proper evidence thereof,
Mortgagee, at its sole option and without any obligation, may
procure such insurance, anf-any sums expended by it to procure
any such insurance shall be secured by this Mortgage and shall
be repaid by Mortgagor together-with any late charge within
five (5) days after receipt of 'bills therefor from Mortgagee.

{¢) Mortgagor shall not Obtain or carry separate
insurance concurrent in form or contributing in the event of
loss with that required under the Note Pvrchase Agreement or
Credit Agreenent unless Mortgagee 1s incluvded therein as an
insured and named in a mortgagee endorsement - with loss payable
to Mportgagee. Mortgagor shall immediately nztify Mortgagee
whenever any such separate insurance is pbtalned and shall
deliver the policy or policies or certificates ‘evidencing the
same to Mortgagee.

Section 1.10. Adjustment of losses with Insurance ind
Application 27 FProceeds of Insurance. In case of loss,
Mortgagee is at all times authorized to collect and receint for
any insurance noney. Any insurance proceeds paid either to
Mortgagor or Mortgagee pursuant to the policies required by the
Note Purchase Agreement or Credit Agreement shall be delivered
to and held by Mortgagee to be distributed in accordance with

the Trust Agreemnent.

Section 1.12. Stamp Tax. If, by the laws of the United
States of America, or of any state or principal subdivision
having jurisdiction over Mortgagor, any tax is due or becomes
due in respect of the issuance of any Note or Revolving Notes,
or recording of this Mortgage or additions to or consolidations

2 INSFNAIS &
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of thig Mortgage, whether at the original recording hereof or
subsequent recordings, Mortgagor covenants and agrees to pay
such tax in the manner required by any such lawv. Mortgagor
further covenants to hold harmless and agrees to indemnify
Mortgagee, its successors or assigns, against any liability
incurred by reason of the imposition of any tax on the issuance
of any Note or Revolving Notes or recording of this Mortgage.

Section 1.12. Effect of Changes in Laws Regarding

Taxation. In the event of the enactment after this date of any
law of. the state in which the Property is located or any
political subdivision thercof deducting from the value of land
for the purpose of taxation any lien thereon, or imposing upon
Mortgages the payment of the whole or any part of the taxes or
assessments or charges or liens herein required to be paid by
Mortgagor, cr changing in any way the laws relating to the
taxation ol mertoages or debts secured by mortgages or deeds of
Trust or similar instruments, or the Mortgagee's interest in
the Property, or the manner of ceollection of taxes, so as to
adversely affect this #ortgage or the Indebtedness secured
hereby or the then holders thereof, then, and in any such
cvent, Mortgagor, upon domand by Mortgagee, shall pay such
taxes or assessments, or reimburse Mortgagee therefor.

Section 1.13. Changes to Mcrtgage or Related Loan
Documents. 1! the payment of the Indebtedness secured by this
Mortgage or any part thercof be extended or varied or if any
part of the security be released, al) persons now or at any
time hereafter liable therefor, or whkose consent to this
Mortgage was obtained, shall be held (o ossent to such
extension, variation or release, and their Yiability and the
lien and all provisions hereof shall contindge in full torce,
the right of recourse, if any, against all sucp persons being
expressly reserved by Mortgagee, notwithstanding ‘such
extension, variation or releasc. Any person or entity taking a
junier mortgage or other lien upon the Property or anv interest
therein, shall take said lien subject to the rights of
Mortgagee, Neteholders or Lenders to amend, modify, and
supplement, restate and consolidate this Mortgage, or the
Financing Documents and to vary the rate of interest and *he
method of computing the same, and to increase the principal
amount thereof, and to impose additional fees and other
charges, and to extend the maturity of said indebtedness, and
to grant partial releases of the lien of this Mortgage, in each
and every case without obtaining the consent of the holder of
such lien and without the lien of this Mortgage losing its
priority over the rights of any such junior lien. Nothing in
this Section contained shall be construed as waiving any
provision contained herein which provides, among other things,
that it shall constitute an Event of Default if the Property be
sold, conveyed, or encumbered unless permitted by the Financing
Docunents.
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Secticn 1.14. Eminent Domain.

(a) 1In the event that title to, or the tcmporary use
of, the Property or any part thereof shall be taken pursuant to
eminent domain or con@emnation proceedings, or by any
settlement or compromise of such proceedings, or any voluntary

conveyance of the Property or any part thereof during the
pendency of, or as a result of a threat of, such proceedings

("Eminent Domain"), the Mortgagor shall be obligated to
continue to make the payments specified in the Financing

Documents.

fb) The compensation for Eminent Domain shall be
applied ‘171 jaccordance with Section 4.4 of the Trust Agreement,

Section 1.)5. Mortgagee'’s Performance of Defaulted Acts:
Subrogation.

(a) In case Mortgagor fails to make any payment or
perform any of its covenants and agreements contained herein or
in any other Financing Documents, Mortgagee may, but need not,
nake such payment or persform such act herein or therein
required of Mortgagor, irn-eny form and manner deemed expedient,
and may, but need not, make full or partial payments of
principal or interest on pricr sncumbrances, if any, and
purchase, discharge, compromise or scttle any tax lien or other
prior lien or title or claim thererf, or redeem from any tax
sale or forfeiture or contest any (ax.or assessment, including
without limitation the payment of pripcipal, premium and/or
interest on the Indebtedness, whether at _maturity, upon
acceleration or otherwise. All moneys paid-for any of the
purposes herein authorized and all expenses paid or incurred in
connection therewith, including attorneys' fees, and any other
moneys advanced by Mortgagee to protect the Propzrty and the
lien herecf, shall be so much additional indebtedness secured
herchy, and shall become immediately due and payabse without
notice and with interest thereon at (i) the rate prorided in
the Notc Purchase Agreement as applicable during the
continuance of an Event of Default if such amounts are zdvanced
by the Noteholders ('"Note Purchase Agreement Default Rate") or
(ii) the rate provided in the Credit Agreement as applicablie
during the continuance of a Default ('"Credit Agreement Default
Rate”) :if such amcunts are advanced by the Lenders. Inaction
of Mortgagee shall never be considered a waiver of any right
accruing to it on account of any default on the part of
Mortgagor.

In the event Mortgagee shall elect, pursuant to this
Section 1.15, to undertake to perform Mortgagor’s obligations
for restoration or rebuilding as required of Mortgagor by this
Mortgage or any other Financing Documents, Mortgagee shall not
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ke required to restore or rebuild the Buildings to any greater
extent than will be covered by available proceeds or estimated
proceeds of insurance or condemnation award. An estimate of
available proceeds may be made if at such time as Mortgagee is
prepared to arrange for plans, solicit bids, let a contract, or
otherwise prcceed with restoration, the loss may not have been
adjusted with insurers or the court may not have finally
determined the amount of a condemnation award. If Mortgagee
shall have expended any amount for restoration or rebuilding in
excess of the actual or estimated proceeds of insurance or
condemnation award for the purpose of such repair or
replacement, the amount of such excess ("Excess Restoration
Cost") so expended by Mortgagee shall constitute additional
indebtedress hereunder and shall be secured by the lien hereof.

All{advances, disbursements and expenditures
(collectively “advances") made by Mortgagee before and during
foreclosure, prici to sale, and where applicable, after sale,
for the following purposes, including interest thereon at the
befault Rate (as such term is defined below), are hereinafter
referred to as "Proteciive Advances":

(1) advances pursuant to this Section 1.15;
{11) Excess Restorazcion Costs:

(1ii) advances in accordance with the terms of this
¥Mortgage or the other Financing /Pocuments to: (i) protect,
preserve or restore the Property; fii) preserve the lien of
this Mortgage or the priority theresf:; or (iii) entorce
this Mortgage, as referred to in Subsection (b)(5) of
Section 15-1302 of the lllinois Mortgage Foreclosure Law,
as amended from time to time (“ActY);

{iv) payments of (i) when due installments of real
estate taxes and other lmpositions; (ii) other obligations
autherized by this Mortgage or the other Financing
Documents: or (1ii) with court approval any other amounts
in connection with other liens, encumbrances or interests
reasonably necessary to preserve the status of title,-all
as referred to in the first paragraph of this Section of
this Mortgage and in Section 15-1505 of the Act:

(v} attorneys’ fees and other costs incurred in
connection with the foreclosure of this Mortgage as
referred to in Sections 1504 (d)(2) and 15-1510 of the Act
and in connection with any other litigation or
administrative proceeding to which the Mortgagee may be or
become or be threatened or contemplated to be a party,
including probate and bankruptcy proceedings, or in the
preparation for the commencement or defense of any such
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suit or preoceeding: including filing fees, appraisers’
fees, outlays tor documents and expert evidence, witness
fees, stenographer’s charges, publication costs, and costs
(which may be estimated as to items to be expended after
entry of judgment) of procuring all such abstracts of
title, title charges and examinations, foreclosure minutes,
title insurance policies, Torrens certificates, appraisals,
and similar data and assurances with respect to title and
value as Mortgagee may deem reasonably necessary either to
prosecute or defend such suit or, in case of foreclosure,
to ovidence to bidders at any sale which may be had
puvisvant to the foreclosure judgment the true condition of
the *itle to or the valuc of the Property;

(1) Mortgagee's fees and costs arising between the
entry of \Judgment of foreclosure and the confirmation
hearing as’ referred to in Subsection (b) (1) of Section
15-1508 of tX<¢ Act:

{vii) payuent by Mortgagee of Impositions as
required of Mortgagor by this Mortgage:

(viili) expenses deductible from proceeds of sale
referred to in Subsecticis (a) and (b) of Section 15-1512
cf the Act: and

(ix) expenses incurred and expenditures made by
Mortgagee tor any one or more of <the following: (i) if the
Property or any portien thereof constitutes one or more
units under a condominium declaraticii, assessments imposed
upon the owner thereot!: (ii) 1if any of the Property
consists of an interest in a leasehold estate under a lease
or sublease, rentals or other payments regquired to be made
by the lessese under the terms of the lease zr sublease;

111) prenmiums upon casualty and liability insurance made
by Mortgagec whether or not Mortgagee or a receiver is in
possession, 1! reasonakly required, without regard to the
limltation to nalntaining of insurance in effect a¥ ‘he
time any receiver or mortgagee takes possession of tihz
Property impesed by Subsection (c¢) (1) of Section 15-1764) of
the Act: (iv) payments required or deemed by Mortgagee to
be for the benetit of the Property or required to be made
by the owner of the Property under any grant or declaration
of easement, easement agreement, reciprocal easement
agreement, agreement with any adjoining land owners or
other instruments creating covenants or restrictions for
the beneflt of or atffecting the Property; (v) shared or
common expense assessments payable to any association or
corporation in which the owner of the premises is a member
in any way affecting the Property' and (vz) operatlng
deficits incurred by Mortgagee in possession or reimbursed
by Mortqagee to any receiver.
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This Mortgage shall be a lien for all Protective
Advances as to subsequent purchasers and judgment creditors
tronm the time the Mortgage is recorded, pursuant to Subsection
(b) (5) of Section 15-1302 of the Act.

The Protective Advances shall, except to the extent,
if any, that any of the same is clearly contrary to or
inconsistent with the provisions of the Act, be included in:

(1) determination of the amount of indebtedness
secured by this Mortgage at any time:

(1i) the indebtedness found due and owing to the
Mortgaoze in the judgment of foreclosure and any subseguent
amenduwent-of such judgment, supplemental judgments, orders,
adjudications or findings by the court of any additional
indebtedness becoming due after entry of such judgment, it
being agreeda that in any foreclosure judgment, the court
may reserve juricdiction for such purpose;

(1ii) determination of amounts deductible from sale
proceeds pursuant te fection 15-1512 of the Act:

(iv} determination of the application of income in
the hands of any receiver Or mortgagee in possession; and

{v) computation of a0y deficiency judgment
pursuant to Subsections (c¢) of “section 15-1508 and (b) (2)
of Section 15-1511 of the Act.

(k) Should any amount paid out, advanced or incurred
hereunder by Mortaagee, be used directly o dndirectly to pay
ol't, discharge or satisfy, in whole or in part. any lien or
cncunbrance upon the Property or any part theretf.on a parity
with or prior or superior to the lien hereot, thew as
additional security hereunder, Mortgagee shall be-subrogated to
any and all rights, equal or superior titles, liens ani
equities, owned or claimed by any owner or holder of sa’sg
outstanding liens, charges and indebtedness, however renrte,
regardless of whether said liens, charges and indebtednesz ere
acquired by assignment or have been released of record by the
holder thereof upen payment. Mortgagee and any person
designated by Mortgagee shall have the right, and is hereby
granted the right, to enter upon the Property for the foregoing
purposes.

Section 1.16. Maintenance of Mortgaqor’s Interest.
Pursuant to Section 11 of the Note Purchase Agreement and
Section 6.1 cof the Credit Agreement {incorporating Section 11
of the Note Purchase Agreement by reference), Mortgagor has
agreed not to transfer, pledge, encumber, suffer to exist any
Lien, or assign all or any interest in the Property.

-; i’.-ilg-! ;;

-
x*

a6




UNOFFICIAL COPY




UNOFFICIAL.CORY |

Sectiosn 1.17. Assignment of Rents.

(a) The assignment set forth in paragraph (G) of the
section of this Mortgage entitled "The Property" shall, to the
extent permitted by law, constitute an absolute and present
assignment of the rents, royalties, issues, profits, revenues,
income and other benefits described in said paragraph, subject,
however, to the conditional permission given to Mortgagor to
collect and use the same as provided in said paragraph,
Neither the existence nor the exercise of such conditicnal
permission shall subordinate such assignment to any subseguent
assigrirent by Mortgagor, and all such subsequent assignments
shall be =ubject to the rights of Mortgagee under this
Mortgage. The assignment set forth in paragraph {(G) shall be
fully operarive without any further action by Mortgagor or
Mortgagee. ortgagee is hereby irrevocably authorized and
enpowered, at ice option, to demand, collect, receive and
enforce payment-of any and all such rents, royalties, issues,
profits, revenues, intome and other benefits at any time during
the continuance of any.&vent of Default (as hereinafter
defined), and to give receipts, relcases and satisfactions
therefor, whether or not! Mertgagee shall have taken, or at any
time shall take, possessicn/of the Land, the Buildings or any
cther part of the Property. Mortgagee is hereby irrevocably
authoriced to notify all tenanis, licensees, invitees, guests,
customers, occupants and other users of all or any part eof the
Property of Mortgagee’s rights undér this Section and under
paragraph (G).

(o) Mortgagor hereby grants to Mortgagee the right,
at Mortgagee’s option at any time during thecontinuance of any
Event of Detault, to take all actions with respect to any and
all such rents, reoyalties, issues, profits, reveaues, incone
and other benefits as are contemplated by Section 2.03 of this
Mortgage. Movtgagor hereby irrevocably authorizes and appoints
Mortgagece the agent and attorney-in-fact of Mortgagor, ) at
Mortgagec’s option, to demand, collect, receive and enforce
paynent of any and all such rents, royalties, lissues, profits,
revenues, income and other benefits after the occurrence or-any
Event ot Default, to give receipts, releases and satisfactions
theretor and to apply such collections in the manner provided
in Section 2.03, which appointment shall be deemed to be
coupled with an interest. Such assignment, grant and
appointment shall continue in effect until the Indebtedness
shall have been paid in full. Mortgagor hereby irrevocably
consents to the entry upon and taking possession of the
Property by Mortgagee pursuant to such grant and appeintment,
whether or not foreclosure proceeding shall have been
commenced. Neither the exercise by Mortgagee of any rights

under this Section or the aforesaid paragraph (G), nor the
application of any such rents, royalties, issues, profits,

b S
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revenues, 1lncome or other benefits to the Indebtedness, shall
cure or waive any Event of Default or any notice of any Event
of Default or invalidate any such notice or any act done
pursuant to this Mortgage or pursuant to any such notice.

{c) Upon request by Mortgagee, Mortgagor shall assign
to Mortgagee, as additional security for the Indebtedness, by a
written document approved by Mortgagee, all right, title and
interest of Mortgagor in and to any and all leases now or
hereafter affecting all or any part of the Property, together
with any and all guaranties and security of, for or otherwise
relatirg to such leases and all rent and other money payable or
accruing-under or in connection with such leases, subject to
the condicional permission given to Mortgagor to collect and
use the rernts, royalties, issues, profits, revenues, income and
other benef1i.s arising under such leases as provided above.

Section 1.18. - Securityv Agreement and Financing Statements.

(a) Mortgagor and Mortgagee agree: (i) that this
Mortgage shall constitiate a Security Agreement within the
meaning of the Unitorm Cpwmercial Code (the "Code") of the
state in which the Property is located with respect to (1) any
property included in the deiinition herein of the word
"Property,” which property may siot be deemed to form a part of
the real estate described in Exhibit A or may hot constitute a
"fixture" (within the meaning of (%12 applicable section of the
Code) and (2) any fixture which cobstitutes a part of the
Property, and all replacements of such property, substitutions
tor such property, additions to such property, and the proceeds
thereoi: (1i1) that a security interest inqand to the Property
is hereby granted teo Mortgagee and that, upon recordation in
the real estate reccords of the proper office  tais instrument
shall constitute a "fixture filing" within the meaning of the
applicable section of the Code:; and (iii) that all-of
Mortgagor’s right, title and interest therein are lhereby
assigned to Mortgagee; all to secure payment cof the
Indebtedness.

(b) If any Event of Default occurs hereunder,
Mortgagee, pursuant to the appropriate provisions of the Code,
shall have an option to proceed with respect to both the real
Froperty and any portions of the Property which are not real
property in accordance with its rights, powers and remedies
with respect to the real property, in which event the default
provisions of the Code shall not apply. The parties agree that
1f Mortgagec shall elect to proceed with respect to any
portions of the Property which are not real property separately
trom the real property, Mortgagee shall have all remedies
available to a secured party under the Code and ten (10} days’
notice or the sale shall be reasonable notice. The reasonable
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expenses o! retaking, holding, preparing for sale, selling and
the like incurred by Mortgagee shall include, but not be
limited to, attorneys’ fees and legal expenses incurred by
Mertgagee.

Section 1.19. After Acgquired Property. To the extent
permitted by law, the lien of this Mortgage shall attach
automatically, without the necessity of any action by Mortgagor
or any other person, to all right, title and interest of
Mortgagor in and to any and all after-acquired property of the
character or type described in the section of this Mortgage
entitled "The Property". Mortgagor shall promptly execute and
deliver “o Mortgagee such documents and instruments as may be
requested kv Mortgagee to confirm and perfect such lien,
Mortgagor liersby irrevocably authorizes and appoints Mortgagee
the agent and vstorney-in-fact of Mortgagor to execute all such
docunents and inmetruments on behalf of Mortgagor, which
appointment shall be deemed to be coupled with an interest,

ARTICLE 11.
DEFAULTS AND REMEDIES
Section 2.01. Event of Default. As used in this Mortgage,

the term "Event of Default" shall-nean and refer to the
occurrence of any one or more of tpe following events:

(a} any Event of Default, BRefeult or Actionable
Detault under and as defined in the Notzs, Note Purcnase
Agreement, the Revolving Notes, the Credit Ajreement, the Trust
Agreement, any of the Additional Mortgages cr-any other
Financing Document; or

(b} {allure by Mortgagor to duly keep, perform,
observe or comply with, or to cause to be duly kept, performed,
observed or complied with, any covenant, agreement, conudition
or other provision reguived to be kept, performed, observed or
compiled with by or on behalf of Mortgagor pursuvant to this
Mortgage (cther than any covenant, agreement, condition or
other provision that is the subject of a separate Event of
Default pursuant to this Section); provided, however, that such
failure shall not be an Event of Default unless and until
written notice of such failure shall have been given to
Mortgagor and such failure shall not have been cured before
expiration of the period of 30 days following the giving cf
such notice: or

(c) discovery of any material breach or material
inaccuracy of any warranty or representation of Mortgager set
forth in this Mortgage; or

966LLETH
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(d) any other cause for accelerating the maturity of
the Indebtedness, or for declaring the Indebtedness teo be
immediately due and payable, pursuant to this Mortgage or any
of the other Financing Documents: or

(e) the lien of this Mortgage shall cease to be a
valid and perfected first priority lien, subject only to the
Permitted Exceptions.

Section 2.02. Mortgagee'’s Power of Enforcement. At any
time during the continuance of any Event of Default and
following the giving of a Notice of Actionable Default (as that
term 1s fefined in the Trust Agreement) and during such time as
such Notice of Actionable Default has not been withdrawn
pursuant to the terms and provisions of the Trust Agreement,
Mortgajee may . proceed by any appropriate judicial or
non-judicial action or proceeding to {a) enferce payment of all
or any part of thc lndebtedness in accordance with the
Financing Documents,) (b) declare the entire balance of any or
all of the Indebtedisss to be immediately due and payable
without presentment, démend, protect or notice of any kind (all
of which are hereby expressly walved by Mortgagor), (c) enforce
perrformance of any term oi{-this Mortgage or any of the other
Financing Documents, (d) eniorce any other rights of Mertgagee
with respect to the Indebtedhess, the Property or any other
security for the Indebtedness, (e} foreclose this Mortgage and
pursue all remedies afforded to & wortgagec under and pursuant
to the Act, (!) to the extent permit.ed by law, pursue the
partial toreclosure of this Mortgagd foi any part of the
Indebtedness then due and payable, subjzct to the continuing
cncunbrance of this Mortgage as security for the balance of the
Indebtedness not then due, (g) ndvance suws, 7in an amount to he
determined by Mortgagee in jte sole discretictn, to satisfy any
or all ot Mortgagor’s obligations under the Fipaacing
Documents, or (h) pursuc any other Fights, powels and remedies
available to Mortgagee, at law or in equity, in connection with
the Indebtedness, the Property or any other security for the
Indebtedness. Mortgagec may pursue any or all such actisns or
proceedings, at Mortgagee’s option, separately or concuriently
and in cuch order as Mortgagee may desire, either with or
without entry or taking possession and whether or pot all o1
any part of the Indebtedness shall have been declared to be
immediately due and payable or shall otherwise be duc.
Mortgagee may pursue any and all such actions or proceedings
without prejudice to Mortgagee’s right thereafter to foreclose
this Mortgage and without prejudice te any right of Mortgagee,
the Noteholders or the Lenders thereafter to proceed by any
other action or proceeding to enforce any or all rights, powers
and remedies of Mortgagee, the Noteholders or the Lenders with
respect to the lndebtedness, the Property or any other security
for the Indebtedness, whether or not the basis for any such
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subsequent action or proceeding shall be an Event of Default
existing at the time such earlier action or proceeding was

comrnenced.

Section 2.03. Mortgagee's Right To Enter and Take
Possession,

(a) At any time during the continuance of any Event
of Default, whether or not foreclosure proceedings shall have
been instituted, Mortgagee, to the extent permitted by law, may
enter 2nd take possession of all or any part of the Property,
may eaclude Mortgagor and its officers, employees, agents,
contraclLers, attorneys and other representatives therefrom and
may have jeint access with Mortgagor to the books, papers and
accounts of-Mortgagor and of any manager of the Property. Upen
request by Mertaagee at any time during the continuance of any
Event of Default, Mortgagor shall pcaceably and quietly vacate,
surrender and deliver possession of the Property (or any part
of the Property that uay be designated by Mortgagee) to
Mortgagee. 1t Mortgager shall not vacate, surrender and
deliver possession of the Property (or such part eof the
Property} to Mortgagee as provided above, then, without
limiting any other right to enter and take possession of the
Property (or such part of the Property), Mortgagee may resort
to any and all legal and equitaplie remedies required to evict
and dispossess Mortgagor therefrom (including, without
limitation, onée or more summary preoceedings or actions for
Torcible entry and detainer, trespass-to try title or
restitution), and Mortgagee may obtaliia judgment, order or
decree or any court of competent jurisdiction conferring on
Mortgagee the right to immediate possessien and reguiring
Mortgagor to immediately vacate, surrender-and deliver
possession of the Property {or such part of thae Property) to
Mortgagec. Mortgagor hereby specifically and Qrrevocably
consents to the entry of any such judgment, order or decree.
Upon reguest by Mortgagee, Mortgagor shall pay to lorrgagee, or
to any other persen that Mortgagee may designate, all costs,
expenses and liabilities (including, without limitatiecrn,
attorneys’ fees) incurred by Mortgagee, by any of the
Noteholders or by any of the Lenders in connection with aay
such failure to vacate, surrender and deliver possession or-in
cennection with any such judgment, order or decree or the
exercise of any such remedies, together with interest thereon
at the Note Purchase Agreement Default Rate or Credit Agreement
Default Rate, as applicable, from the date incurred by
Mortgagee, by any of the Noteholders or by any of the Lenders
until the date so pald to, or as directed by, Mortgagee.

(b) After any such entry into possession, Mortgagee,
acting in Mortgagor’s name or otherwise, may hold, store, use,
operate, manage and control the Property (or any part of the
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Property which then is in the possession of Mortgagee) and may
conduct the business and operations thereof. 1In doing so,
Mortgagee may, but shall not be obligated to:

(1) carry out any and all necessary and desirable
maintenance, repairs, renewals, replacements, alterations,
additions, betterments and improvements of or to the
Property (or such part of the Property):

{ii) purchase or otherwise acquire and install in
or on the Property (or such part of the Property)
arditional fixtures, personal property and other property
of the type encumbered by this Mortgage;

(¥11) insure the Property or keep the Property
insured:

(iv) /~manage, operate and exercise all rights and
powers of Mortgaqor with respect to the Property (or such
part of the Froperty) and the management and operation
thereof (including, without limitation, the right to enter
into leases, to cancel, enforce or modify leases, to evict
tenants by summary preoceedings or otherwise and to take
other appropriate steps to enforce leases):

(v) enter inte agreements with others to exercise
the rights and powers of Mertgagee under this Mortgage: and

{vi) collect and receive_ all rents, royalties,
issues, profits, revenues, income' and other benefits of and
trom the Property (or such part oi the Property) and any
business or other operations conducted tlierein or thereon
by or on behall of or for the benefit of Mortgagor
(including those past due as well as thosz suceruing
thereafter), and apply the money so receivel in accordance
with the provisions of the Trust Agreenment.

(<) In the event o! any such entry inte posszssion,
Yortgagee shall be liable to account only for rents, rovelties,
issues, prorits, revenues, income and benefits actually
received by Mortgagee while in possession of the Property.. In
the event of any foreclosure, Mortgagee may remain in
possession of all or any part of the Froperty until the
foreclosure sale and thereafter during any period of
redemption. In the absence of any foreclosure, Mortgagee may
rerain in possession of all or any part of the Property as long
as there exists an Event of Default. The same right of taking
possession shall exist during the continuance of any subseguent
Event of Default. Neither Mortgagee, any of the Noteholders
nor any of the lenders shall be obligated, by virtue of this
Section or by virtue of any actions contemplated by this
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Mortgage or by any of the other Financing Documents, to perform
or discharge any obligaticn, duty or liability of Mortgagor
under any leasc or other agreement relating to all or any part
of the Property or under any law, ordinance, rule, regulation,
order, Jjudgment, injunction or decree relating to all or any
part of the Property. Neither Mortgagee, any of the
Noteholders nor any of the Lenders shall incur any liability
for, nor shall Mortgagor assert any claim or set off as a
result of, any acts or omissions of Mortgagee, any Noteholders
or any Lenders or of Mortgagee’s, or any Noteholder’s or any
Lender’'s officers, employees, agents, contractors, attorneys or
other representatives, while in possession of all or any part
of the Property (edcept for damages directly caused by
Mortgagee’s, or any Noteholder’s or any Lender’s own gross
negligence or intentional wrongful acts). Mortgagor herecby
expressly and irrevocably waives, releases, discharges and
relinquishes all such liabilities, claims and rights of met off,

{ad) Upon request by Mortgagee, Mortgagor shall pay teo
Mortgugeco, or to any other person that Mortgagee may designate,
all coSts, ewpenses and liabilities (including, without
limitavadan, attorneys’ tfees and expenses) incurred by
Mortgages, by any of the Noteholders or by any of the Lenders
in connection with the holding, storage, use, operation,
management ,/ control, maintenance, repair, alteration or
improvement Of all or any part of the Property {(except to the
extent such ousts, expensces and liabilities shall have been
paid our oif ceolleetions Yrom the Propeorty as provided above),
together with intecvest thercon at the Note Purchase Agreement
Detault Rate or Credit Agreement Detault Rate, as applicable,
{rom the date incuri-ed by Mortgagece, by any of the Noteholders
or by any o! the Lenucrs until the date so paid to, or as
directed by, Mortgageco

(v} Without l1iw20ing the generality of the foregoing
provisions ot this Sectiorn, liortgagee shall also have all
power, authority and duties as provided in Section 15-1703 of
the Act.

Section 2.04. Appointment of Receciver.

(a) Upon, or at any time’ after the filing of a
complaint to foreclese this Mortgage.-che court in which such
complaint is filed may appoint a receiver, of the Property
whenever Mortgagee, when entitled to possaession, so reguests
pursuant to Section 15-1702{(a) of the Act. Such receiver shall
hove all powers and duties prescribed by Soction 15-1704 of the
Act, including the power to make leasess to Me /binding upon all
parties, including the Mortgagor after redemplilion, the
purchaser at a sale pursuant to a judgment of foreclosure and
any person acguiring an interest in the Properuvy after entry of
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a judgment of foreclosure, all as provided in Subsection (g) of
Section 15-1701 of the Act. In addition, such receiver shall
also have the following powers: (i) to extend or modify any
then existing leases, which extensions and meodifications may
provide for terms to expire, or for options to lessees to
extend or renew terms to expire, beyond the maturity date of
the indebtedness hereunder and beyond the date of the issuance
of a deed or deeds to a purchaser or purchasers at a
foreclosure sale, it being understood and agreed that any such
leases, and the options or other such provisions to be
contained therein, shall be binding upon Mortgagor and all
persons whose interests in the Property are subject to the lien
hereci . #nd upon the purchaser or purchasers at any foreclosure
sale, notwithstanding any redemption, discharge cof the mortgage
indebtedness, satisfaction of any foreclosure judgment, or
issuance of 2ny certificate of sale or deed to any purchaser;
and (i1} all.orher powers which may be necessary or are usual
in such cases for the protection, possession, control,
management and-cperation of the Property during the whole of
the period of receivership. The court from time to time,
either before or atfter.cntry of judgment of foreclosure, may
authorize the receiver tu apply the net income in his hands iIn
payment in whole or in part of: (i) the Indebtedness secured
hereby, or by or included (1r_any judgment of foreclosure or
supplemental judgment or otii2r item for which Mortgagee is
authorized to make a Protective advance; and (ii) the
deficiency in case of a sale and deficiency,

()  Upon request by Mortgegce, Mortgagor shall pay to
Mortgagee, or to any other person that/ Mertgagee may designate,
or to any such recelver, all costs, expenses and liabilities
lincluding, without limitation, attorneys’! fees, receivers’
fees, agents' compensation and the fees of any manager retained
by such receiver) incurred by Mortqagee, by any 2f the
Noteholders, by any of the Lenders or by such rgeeiver in
connection with the appeintment o! such receiver and the
exercise of the rights and powers of such receiver, @exvept to
the extent such costs, expenses and liabilitles shall-bive been
paid out of collections from the Property as provided 1a the
immediately preceding Section, together with interest thereon
at the Note Yurchase Agreement Default Rate or Credit Agrecment
Default Rate, as applicable, from the date incurred by
Mortgagee, by any of the Noteholders, by any of the Lenders or
by such receiver until the date so paid to, or as directed by,
Mortgagec or to such receiver.

Section 2.0%. Waiver of Certain Rights. Mortgagor agrees,
to the extent permitted by law, that neither Mortgagor nor any
person at any time claiming through or under Mortgagor shall
set up, claim or seek to take advantage of any law now or
hereafter in force pertaining to the rights of sureties or
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providing for any appraisement, valuation, stay, notice of
election to accelerate maturity or to declare the Indebtedness
due, extension, redemption, moratorium, homestead or exemption
from execution or sale, in order to prevent or hinder the
foreclosure of this Mortgage during the continuance of any
Event of Default, the final and absolute sale of all or any
part of the Property or the final and absolute putting into

possession thereof, immediately after any such sale, of the
purchaser or purchasers at such sale or the enforcement of any

other rights or remedies of Mortgagee, any of the Noteholders
or any of the Lenders under this Mortgage or under any of the
other sinancing Documents. MORTGAGOR, FOR ITSELF AND FOR ANY
AND ALL _ZERSONS WHO MAY AT ANY TIME CLAIM THROUGH OR UNDER
MORTGAGOR PR WHO HEREAFTER MAY OTHERWISE ACQUIRE ANY INTEREST
IN OR TIWiZ TO ALL OR ANY PART OF THE PROPERTY OR ANY OTHER
SECURITY FUR JHE INDEBTEDHESS, HEREBY IRREVOCABLY WAIVES AND
RELEASES, TO THZ EXTENT PERMITTED BY LAW, ALL BENEFIT OF ANY
AND ALL SUCH LaAWS; ARY AND ALL RIGHTS OF REDEMPTION AND ALL
RIGHTS OF REDEMPTISCH PURSUART TO SECTION 15-1601(b) OF THE ACT,
AND ANY AND AlLL RICHZ TO HAVE THE ASSETS CONSTITUTING THE
PROPERTY OR ANY OTHER SECURITY FOR THE INDEBTEDNESS MARSHALLED
UPON ANY FORECLOSURE (O} OTHER ENFORCEMENT OF THIS MORTGAGE.
Mortgagee or any court having jurisdiction to foreclose this
Mortgage may sell the Propcrcy in part or as an entivety.
Mortgagor acknowledges that the-Property does not constitute
agricultural real estate, as said term is defined in Section
15-1202 of the Act or residential real estate or defined in
Section 13-1219 of the Act. Neitkei Mortgagee, any of the
Noteholders nor any of the Lenders shall be required to accept
the Property, any part or parts thereof ur any other security
for the lndebtedness in satisfaction of ail or any part of the
Indebtedness. Nelther Mortgagee, any of the Noteholders nor
any of the lLenders shall be reguired to accep: any
apportionment o! the Indebtedness to or among any part or parts
of the Preoperty or any other security for the Inhdebtedness. 1If
any law now in torce of which Mertgageor might talke advantage
despite this Section shall be repealed or shall cease to be in
force after the date hereof, then such law shall not-ihereafter
be deemed to preclude the application of this Section.

Section 2.06. Leases. Any foreclosure of this Mortgage
and any other transfer of all or any, part of the Property in
extinguishment of all or any part of the Indebtedness may, at
Mortgagee’s option, be subject to any or all leases of all or
any part of the Property and the rights of tenants under such
leases. No failure to make any such tenant a defendant in any
foreclosure procecdings or to foreclose or otherwise terminate
any such leasce and the rights of any such tenant in conhection
with any such foreclosure or transfer shall be, or be asserted
to be, a defense or hindrance to any such foreclosure or
transfer or to any proceedings seeking collection of all or any
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part of the Indebtedness (including, without limitation, any
deficiency remaining unpaid after conmpletion of any such
foreclosure or transfer).

Section 2.07. Suits To Protect Property. Mortgagee is
hereby irrevocably authorized, at Mortgagee’s option, to
initiate and maintain any and all suits and proceedings that
Mortgagee may deem advisable, at Mortgagor'’s expense (a) to
prevent any impairment of the Property or of the security of
this Mortgage by any unlawful acts or omissions, {b) tc prevent
the occurrence or continuance of any violation of this Mortgage
or of any of the other Financing Documents, (c) to foreclose
this Mortgage, (d) to preserve and protect Mortgagee’s interest
in the Property, and (e) to restrain the enforcement of, or
compliance with, any law, ordinance, rule, regulation, order,
judgment, injunction or decree that may be unconstitutional or
otherwisec invalid, if such enforcement or compliance might (in
Mortgagee’s judgment) impair the Property or the security of
this Mirtgage or be prejudicial to the interests of Mortgagee,
the Noteholders cor the Lenders.

Section 2.08. Abrplication_of Money by Morigagee. Any
money collrcted or received by Mortgagee in connection with the
pursuit ol ~ny rights, powers or remedies after the occurrence
of any Event ¢of Default shall be applied, to the extent
pernitted by Yaw, in accordance with the terms of the Trust

Agreement.

ection 2.09. No Waiver.

(a) No deiay_or omission of Mortgagee, any of the
Hoteholders or any of (the LlLenders to insist upon strict
performance of any obklligation of Mortgagor under or in
connection with this Mortgaac or any of the other Financing
Documents or to exercise a&ny 4ight, power or remedy available
after the cccurrence ot any. /vent of Default shall waive,
exhaust or impair any such obligation or any such right, powver
or remedy, nor shall any such delay or omission be construed to
be a waiver of, or acguiescence—id, or to, any such Event of
Default. HNotwithstanding any suchk/delay or omission, Mortgagee
thereafter shall have the right, flcoh time to time and as often
as may be deemed advisable by Mortgagez. to insist upon and
enforce strict performance of any and’ 411 obligations of
Mortgagor under or in connection with this Mortgage or any of
the other Financing Documents. Each and every right, power and
remedy available to Mortgagee after the ocdcurrence of any Event
of Default may be exercised from time tcoc tims _and as often as
may be deemed advisable by Mortgagee.

(b) No waiver of any Event of Default siinll extend to
or affect any subseguent Event of Default or any otiher Event of
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bDefaulr then existing, nor shall any such waiver impair any
rights, powers or remedies available to Mortgagee after the
occurrence of any Event of Default, After the occurrence ol
any Event of Default {whether or not the Indebtedness or any
part thereof shall have been declared to be immediately due and
payable), Mortgagee, each o! the Noteholders and each of the
Lenders may acceplt payments of amounts owing in respect of the
Indebtedness, and no such acceptance shall waive any such Event
of Detault or result in any deceleration of maturity or in any
Indebtedness which shall have been declared to be due and
payable no longer being due and payable, unless Mortgagee
expressly and specifically agrees in writing to any such waiver
or decelzration or that such Indebtedness is no longer due and
pavable.

Section 2.0, Remedies Cumulative. No right, power or
remedy now or hereafter available to Mortgagee, any of the
Noteholders, anyof the Lenders or any receiver pursuant to any
of the Firancing Docurments or pursuant to any law or judicial
decision, is or shall be exclusive of any other right, power or
remedy, and each and cvery such right, power and remedy shall
be cumulative and concurient and shall be in addition to each
and every other right, powey and remedy now or hereafter
avallable pursuant teo any ol the Financing Documents or
pursuant to any law or judicia) aocision. Notwithstanding
anyvthing to the contrary set fortin in this Mortgage or in any
of the other Financing Documents,-nro_ act of Mortgagee shall be
construed as an election to proceed” Nnder any one provision of
this Mortgage or of any applicable statute or other law to the
exclusion of any other such preovision,.Statutce or other law.

Sevtion 0.11. Riscentinuance of Procecdings. 14
Mortgaqoe, any o! the Roteholders or any of theolenders shall
exercise any right, power or remedy available puranant to this
Mortgaae or any o! the other Financing Deocuments ol pursuant to
any law or Judiclal decislion, and if such eyercise and.any
relaved proceedings shall be discontinued or abandoned Inr any
reason or 1t any such proccedings shall result in a findl
determination adverse to Mortqagee, to such Noteholders or to
such lenders, then, to the extent permitted by law, Mortgacor,
Mortgagee, such Noteholders and such Lenders thereafter shaill
be restored to their respective former positions and to their
respective rights, powers and remedies under the Financing
Documents or otherwise relating to the Indebtedness, the
Property or any other security for the Indebtedness, and all

rights, powers and remedies of Mortgagee, such Noteholders and tew
such Lenders shall continue to be available as if no such P:
exercise and no such proceedings had occurred, mj
. o ) i )

Section 2.12. Additional Security, If Mortgagee, any of :‘

the Noteholders, any of the Lenders or any trustee or other %
(opy
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fiduciary of Mortgagee, any of the Noteholders, or any of the
lenders at any time holds additional security for, or any
guaranty of, all or any part of the Indebtedness (including,
without limitation, the Additienal Mortgages), then Mortgagee,
such Noteholders, such Lenders or such trustee or fiduciary may
foreclose such security or otherwise enforce its rights, powers
and remedies with respect to, and realize upon, such security
or such guaranty (as the case may be), either before or
concurrently with or after a foreclosure or other enforcement
of this Mortgage or of any of the other Financing Documents,
withorc being deemed to have waived any rights, benefits, liens
or security interests evidenced by or arising under or in
connection with this Mortgage or any of the other Financing
Documents and without being deemed to have made an election
thereby or to have accepted the benefits of such guaranty or
such additionul security {(or the proceeds thereof) in full
settlement of the-Indebtedness and of its rights with respect
thereto. No judgment, order or decree with respect to any of
the Notes or any of ihe Revolving Notes or with respect to any
such guaranty or security, wvhether rendered in the State where
the Land 1s located or-elsewhere, shall in any manner affect
the security of this Mortcave, and any deficiency or other debt
represented by any such judgment, order or decree shall, to the
extent permitted by law, be segured by this Mortgage to the
same extent that the Indebtedness shall have been secured by
this Mortgage prior to the renderiog of such judgment, order or
decree. Mortgagor, for itself and fer any and all persons who
may at any time claim through or unded dortgagor or who
hereafteyr may otherwise acguire any interest in or title to all
or any part of the Property or any other security for the
Indebtedness, herchy irrevocably walves and Jeleasces, to the
extent permitted by law, all benetfit of any and all laws that
would limit or prohibit the eftectiveness of anvching set forth
in this Section.

ARTICLE I11I.

MISCELLANEOUS

Section 3.01. Use of Certain Terms. Each reference in
this Mortgage to Mortgagor, Mortgagee, any of the Noteholders,
or any of the Llenders shall be deemed also to include the
successors and assigns of such person. Each reference in this
Mortgage to any gender shall be deemed also te include any
other gender, and the use in this Mortgage of the singular
shall be deemed also to include the plural and vice versa,
unless the context reguires otherwise. As used in this
Mortgage, the term "person' shall mean and refer teo any and all
individuals, sole proprietorships, partnerships, joint
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ventures, associations, trustes, estates, business trusts,
corporations (non-profit or otherwise), financial institutions,
governments (and agencies, instrumentalities and political
subdivisions thereof), and other entities and organizations.
Each reference in this Mortgage to the fees or other
compensation of any agents, contractors, attorneys or other
representatives of Mortgagee shall be deemed also to include
expenses and disbursements, as well as fees of
paraprofessionals and similar personnel (such as paralegals and
legal assistants).

Sesction 3.02. Headings. The headings of the Articles,
Sections “paragraphs and other subdivisions of this Mortgage
are for coOpvenience of reference only, are not to be considered
a part of tajis Mortgage and shall not limit, expand or
otherwise affect. any of the terms of this Mortgage.

Section 3.03.  Notices. All notices, reports, demands,
requests and other communications authorized or required under
this Mortgage to be given to Mortgagor or Mortgagee shall be
given in the manner anc to the addresses specified in the Trust
Agreement for the giving ©f notices,

Section 3.04. Binding #{{ect. All covenants, agreements
conditions and other provisions of this Mortgage shall run with
the lLand and shall bind and inure ro the benefit of Mortgagor,
Mortgagee, the Notehelders, the lenders and thelr respective
successors and assigns, whether so‘exnressed or not. If there
is more than one Mortgagor at any time,~<all undertakings of
Mortgagor under this Mortgage shall be deemed to be joint and
several.

Section 3.05. Provisions Subject to Applizable Laws;
Invalid Provisions To Affect No Others. All rioits, powers and
remedies provided in this Mortgage may be exercised only to the
extent that the exercise thereof does not violate any law and
are intended to be limited to the extent necessary sO that they
will not render this Mortgage invalid, illegal or
unenforceable. In the event that any of the covenants,
agreements, conditions or other provisions of this Mortgaze
shall be deemed invalid, illegal or unenforceable in any
respect, the validity, legality and enforceability of the
remaining covenants, agreements, conditions and other
provisions of this Mortgage shall in no way be affected,
prejudiced or disturbed thereby.

Section 3.06. Changes. Neither this Mortgage ner any
covenant, agreement, condition or other provision of this
Mortgage may be changed, waived, released, discharged,
withdrawn, revoked or terminated orally, or by any action or
inaction. 1In order to be effective and enforceable, any such

..31_

956251 6L




UNOFFICIAL COPY

B




UNOFFICIAL COPY

change, waiver, release, discharge, withdrawal, revocation or
termination must be evidenced by a written document or
instrument signed by the party against which enforcement of
such change, waiver, release, discharge, withdrawal, revocation
or ternination is sought, and then shall be effective and
enforceable only to the extent specifically provided in such
docunent or instrument. Any agreement hereafter made by
Mortgagor, Mortgagee, any of the Noteholders or any of the
Lenders relating to this Mortgage or to any of the other
Financing Documents shall be superior to the rights of the
holder, owner or beneficiary of any intervening lien or
encuntrence. Neither the modification of this Mortgage or any
of the sther Financing Documents nor the release of any part of
the Property from the lien of this Mortgage shall impair the
priority of 'such lien.

Section 3,07, Maiver of Conditions. All conditions to any
agreement or obligation of Mortgagee under this Mortgage or
under any of the ccher Financing Documents (including, without
limitation, any agreement or obligation to make any
Compensiation or other(tunds available to Mortgagor) are solely
for the benelit of Mortgagec, the Noteholders and the Lenders.
Any or all such conditions may be waived or relaxed at any time
or times by Mortgagee. No tuch waiver or relaxation in any
particular instance shall affect Mortgagee’s discretion in
dealing with any such conditicn in any other instance.

Section 3.08. No Bepefit to Third Parties. Eacl covenant,
agreement, condition and other provision of this Mortgage and
of the other Financing Documents is aad-at all times shall be
deemed to be fer the exclusive bencfit of Mortgagor, Mortgagee,
the Koteholders and the lenders. Nothing-sst forth in this
Mortgage or in any of the other Financing bocaments shall be
deemed to be tor the benerit of any other persca (including,
without limitation, the holder, owner or beneficziary of any
otner lien or interest in or on all or any part oY the Property
or the owner of any interest in Mortgagor).

Section 3.09. Exercise Of Discretion. Fach and eveory
decision, determination, estimate, reguest, consent or similar
ratter to be made or given by Mortgagee from time to time
pursuant to or in connection with this Mortgage shall be within
Mortgagee’s sole, absolute and unlimited discretion, except to
the extent expressly and specifically provided to the contrary
in this Mortgage or in any of the other Financing Documents.

Section 3.10. Revresentatives of Mortgagee. All rights,
powers and remedies of Mortgagee under this Mortgage may be
exercised by Mortgagee itself or by its officers, employees,
agents, contractors, attorneys or other representatives.
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Section 3.11. Governing law. The grant of this Mortgage,
the creation of Mortgagee’s rights and interests hereunder, the
publication and perfection of the lien, security interest and
other rights and interests granted or otherwise arising
hereunder and the exercise of Mortgagee'’s rights, powers and
remedies relating to the Property (whether specifically
provided in this Mortgage or provided by applicable law) shall
be governed by and construed in accordance with the internal
laws of the State in which the Land is located, without regard
to principles of conflicts of law. Otherwise, to the extent
permitted by applicable law, this Mortgage and the other
Finaiicing Documents (including, without limitation, terms
relating %o usury considerations and terms relating to
Mortgagcr'c liability for any deficiency following any
foreclosurz of this Mortgage or any other transfer of all or
any part of the Property in extinguishment of any part of the
Indebtedness) shall be governed by and construed in accordance
with the interral laws of the State of New York, without regard
to principles of Geaflicts of laws.

Section 3.12, Rereint of Cony Acknowledsed. Each of
Mortgagor and Mertgagee( bareby acknowledges that it has
recelved an accurate and copplete copy of this instrument as
executed by Mortgagor.

Sectrion 3.13, Intentionallv-Omitted.

Section 3.14. Maximum Amount Sooured.  This Mortgage is
given not only te secure the Indebteduess, but also to secure
any other armount or amounts that may bz obligatory advances or
made at the option of Mortgagee, Noteholders or Lenders, and
any additional disbursements as may be made hy Mortgagee,
Noteholders or Lenders, in accerdance with the terms of this
Mortgage and the Financing Documents, including-the Credit
Agreement. As provided in the Financing Documents, this
Mortgage shall secure any and all additional or rurther monies
which may be obligatory advances or made at the option o
Mortgagee, Notcholders or Lenders, after the effective Jfate
hereof, but any and all future advances secured by this
Mortgage shall be made not more than 20 years after the
eftective date hereof. The total amount of Indebtedness
securced hereby may decrease or increase from time to time but
shall not exceed the principal sum of Eighty Million Dollars
($680,000,000). Except as otherwise provided in the Financing
Documents, nothing herein contained shall be deemed an
obligation on the part of the Mortgagee, Noteholders or
Lenders, to make any future advances.

Secution 3.1%. Reveolving Credit. The Indebtedness

evidenced by the Revolving Notes ("Revolving Loan") which is
repaid by Mortgagor may be reborrowed pursuant to and in
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accordance with the Credit Agreement. Pursuant to Section
1302 (b) (3) of the Act, notwithstanding any such repayment of
the Revolving Loan, all meoneys advanced or applied under the
Credit Agreement shall have priority frem the date this
Mortgage is recorded.

Section 3.16. Interest Rate Agreement. Mortgagor has
entered into, or may in the future enter into, agreements for

Rate Hedging Obligations ("Interest Rate Agreement")} with FNBC
or any other Lender, pursuant to which Mortgagor will be
required to make certain payments to Mortgagee, FNBC or such
other Zender as provided in such Interest Rate Agreement.
Mortgagor. agrees that payments due under any Interest Rate
Agreement shall constitute an obligatory advance of leoan
proceeds sccured hereby, whether or not the total indebtedness
exceeds the tace amount of the Revolving Notes as provided in
the Interest Rate Agreement.

Section 3.17. /walver of Jury Trial; Submission to
Jurisdiction: waiver /of Service and Venue. Mortgagor reaffirms
and incorporates herein the provisions c¢f the Note Purchase
Agreement and Credit Aguzement (a) walving jury trial and
service of process and (b submitting to jurisdiction and venue.

Section 3.18. Substitution of Security Trustees. Pursuant
to the terms of the Trust Agrecment, the Noteholders and the
Lenders may remove and replace Morrgagee as security trustees
thereunder.

ARTICLE IV,
ADDITIONAL MORTGAGES

Mortgaqor acknowledges and agrees that the ndebtedness
secured hereby is sccured by the Property and various other
collateral, without limitation, including at the time of
execution of this Mortgage, the Property described in the
additional Mertgages which have been tiled in other
jurisdictions and States. Mortgagor specifically acknowizdges
and agrees that none of these properties, in and of itself . if
foreciosed upon would be sufficient to satisfy the outstanding
amount of the Indebtedness. Accordingly, Mortgagor
acknowledges that it is in Mortgagor's contemplation that the
various Additional Mortgages and the other collateral pledged
to secure the Indebtedness may be pursued by Mortgagee in
separate procecdings in the variouws States and counties where
such collateral may bhe located and additionally that Mortgagor
and other parties liable for payment of the Indebtedness will
remain liable for anv deficiency judgments in addition to any
amounts Mortgacee may realize on sales of other properties or
any other collateral given as security for the Indebtedness.

N
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Specitically, and without limitation of the foregeing, it is
agreed that it is the intent of the parties hereto that in the
event of a foreclosure of this Mortgage or any of the
Additicnal Mortgages in any separate proceeding, that the notes
evidencing the Indebtedness shall not be deemed merged into any
judgment of foreclosure, but shall rather remain ocutstanding.
It is the further intent and understanding of the parties that
Mortgagee, following an Event of Default, may pursue all of its
collateral with the Notes and Revolving Notes remaining
outstanding and in full force and effect notwithstanding any
Jjudgment of foreclosure or any other judgment which Mortgagee

may obtain.

Mortgagee shall be entitled to enforce payment and
performance of the Indebtedness and to exercise all rights and
prowers under this Mertgage or under any Financing Document or
other agreement or any laws now or hereafter in force,
notwithstanding that some or all cof the Indebtedness may now or
hereaf’er be otherwise secured, whether by mortgage, deed of
Trust, pledge, lien, assignment or otherwise, including, but
not limited to the Additional Mortgages. Neither the
acceptance of this Meortgage nor its enforcement, whether by
court actirfn Oor pursuant to power of sale, shall prejudice or
in any manncy atrect Mortgagee’s right to realize upon or
enforce any otpar security now or hereafter held by Mortgagee,
it being agreed that Mortgagee shall be entitled to enforce
this rMortgage and_any otheyr security now or hereafter held by
Mortgagee In suon order and manneyr as it may be in its absolute
discretion determine No right or remedy herein conferred upon
or reserved to Mortgrsgee is intended to be exclusive of any
other remady herein or /py law provided or permitted, but each
shall be cumulative anid shall be in addition to every other
right and remedy given nsrzunder o now or hereafter existing
at law or in eguity or byaotatute. Every power or remaedy given
by any ©of the Financing Docurients to Mortgagee, or to which
Mortgagee may be otherwise crtitled, may be exercised
concurrently or independently, /drom time to time and as often
as may be deemed expedient by lNortgagee, and Mortgagee may
pursue inconsistent remedies.

Mortgagor acknowledges and agrees. that the Property and the

property encumbered by the Additionad ortgages are located in
one or more States and therefor Mortgayor waives and
relinguishes any and all rights it may bave, whether at law or
eguity, to reguire Mortgagee to proceed to enforce or exercise
any rights, powers and remedies it may have ander the Financing
Documents in any particular manner, in any particular ordexr, or
in any particular State or other JjurisdictiohH.

Furthermore, Mortgagor acknowledges and agrees’ that
Mortgagee shall be allowed to enforce payment and o2rformance
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of the Indebtedness and to exercise all rights and powers
provided under this Mortgage, the other Financing Documents, or
any of them, or under any provision of law, by one or more
proceedings, whether contemporaneous, consecutive or both in
any one or more States in which the security is located.
Neither the acceptance of this Mortgage, or of any other
Firancing pocument, nor its enforcement in one State, whether
by Court action, power of sale, or otherwise, shall prejudice
or in any way limit or preclude enforcement of the Financing
Documents, or any of them, through one or more additicnal
proceedings, in that State or in any other State.

Mortgagor further agrees that any particular proceeding,
including vithout limitation, foreclosure through court action
{in a stat¢ or federal court) or power of sale, may be brought
and prosecuted in the local or federal courts of any one or
more States as o all or any part of the Property or the
property encumbercd by the Additional Mertgages, wherever
located, without re¢gard to the fact that any cne or meore prior
or contemporanecus proceedings have been situated elsewhere
with respect to the sane or any other part of the Property and
the property encumbered by the additional Mortgages.

Mortgagee may resort to.ny other security held by
Mortgagec for the payment of the \Indebtedness in such order and
manner as Mortgagee may elect.

Nortwithstanding anything contained herein to the contrary,
Mortgagee shall be under ao duty to Morigagor or others,
including, without limitation, the holdzi of any junior, senior
or suberdinate mortgaqe on the Property or any part thereof or
on any other secur:ity held by Mortgagee, to exercise or exhaust
all or any of the rights, powers and remedies ovailable to
Mortgagee,

ARTICLE Vv,
TRUSTEE'S DUTY OF CARE

Mortgagee shall not be liable for any acts, omissions,
errors of judgment or mistakes of fact or law including,

7

without limitation, acts, omissions, errors or mistakes with s

respect to the Property, except teor those arising out of or in f:
connection with Mortgagee’s gross negligence or willful Ej
nisconduct, or railure to use reasonable care with respect to W)
the safe custody of any moneys or securities in Mortgagee’s ‘9
possession. Without limiting the generality of the foregoing, Z;
Mortgagee shall be under no obligation to take any steps opl

necessary to preserve rights in the Property against any other
parties but may do seo at its option, but all expenses incurred

-36—
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in connection therewith shall be for the seole account of
Mortgagor, and shall be added to the Inuebtedness secured

hereby.

IN WITNESS WHEREOF, Mortgagor has caused this Mortgage to
be executed as of the day and year first above written.

ARCHIBALD CANDY CORPORATION, an
Illinois corporation

By: (el b iy

Title: VA

’7"&1[_’/{1‘ u(’-.' /f’,,-.-
1756R(1)
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STATE OF A/&W Yok
COUNTY OF M£ E?K’

RoCyweis 7rk%49{ a Notary Public in a and for the
said Ccuntyé?nd State aforesazd DO HEREBY CERTIFY, that
, the Yied PRESIQENT of Archibald Candy
Corporatlon AN Lt corporation, personally known
to me to be the same person whose name is subscribed to the

foregglng 1n§trument as such V/rE -FFE SICENT  appeared before
e ;hls day in person and acknowledged that (s)he signed and
delivered the said instrument as his(her) own free and

voluntary act and as the free and voluntary act of said
corporation, for the uses and purposes therein set.forth.

74
Givery under my hand and notarial seal this 3" aay of
OCTALER !

‘. ; 1991,
t,¢v I’
.":, /(/-4 - /

Notary Public

S§S.

ﬂﬂLll\\'ELLFE?E“ Vork

| Dl C sitlg of New

Nolary Publi a.rm o
afiag in Naw -

Ta?’“ Capues Dacember 31, 100/,

950 2.25TH
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SENIOR SECUR#

FMCAN ACQUISITICON
19, 25% Sentor Sie o

Ty Y00

$307050,000 vetther o, Tl

FPMCAN ATOUISITION CORP., «n Illaner o woiperaien {(Lhe
“Harrawer" ) far value reeeived, heteby vromlses to opey to
Jackson Nationad Life [nguranca Campanry & oreqgiirared hEch R Rrial
oy the Thittly-twrst day of Octeober, 1993 the srincipal amount
af THIRTY MILLTION WOLLARS ($30,000,000 anud to pay suleiwst
(calculated for atvaal days #lapaed on rap masis o af a 380 Aoy
ysard o the o7inSipa) amount trOm tifme <o Tlme tsmpining
unpaid hetevn at the tals ol 10.23% pwr annum {vem Lha dats
hoarasf until maturity, payaole in cash guarseily on che luse
day of January, Aprvil, July and Octsbar an 2ach year commenc:ng
Januery 31, 1992, and at matuirty. The Berrewer turther astaes
o pay on dewsand interest (so codpuled? Al the rale of 17778
PRYANNM unan the dCCUrrence and. during tho €ontinuance o oany
Event of Default, on the principalidialance *hetewof finm b+ e b
vime vublstanding. Payments of prancypal, prepayment charges
{(1f any) hercof and interest heteen ere payable o sccutddncw
with Sectinn 4 and fohedule 1 of the Nous Rurchase Agreenent
ratarred to below.

Thin Senior Sccured Note 1e vne of the 10.25% Seniue
secured Notey lLue 1979 af the Rarrawer i{n thp 30nisgarn
principal amount ot $30,000,000 issued o7 to Le isgugd uade:
and pursuant to the lerms and provaisices of that certuan Note
Furchase Agreement {thc “Purchase Ayleer2nt7), dated g of
October 30, Ly¥9l, entered intan by the herrower and Fannie Mav
Huldings., Tnc.. a Delaware corporation ot which Horgowar 134
direct wholly-vwned subsidiaty ("Heldings”), with the oriasnsl
rurchaser therain referred tn, and this Senlor Secuted Noele and
thea holder hereof are entitled equaily ~mil vaiably with the
holders of all other Senior Secnred Neleos sutntanding unders
tnrehase Agraamant to all the benefits muvoded Tor tharapy
referred to tharain, to which Purchase Agreement 1efaranra
hereby made for a statement thereot. Capitalized terms used
herein without definition shall have thLe r1aspective meanings
ascribed to them in the Purchase Ajrewrment,
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RIS Sentar Lecuted Nobe o guatan e oy Aeddargs pacsaont
L *ne Holdiagy Guatantee, dated OCLoDer do. Iudl, ¢xRomuted »y
Holgings pursuant o section 2L 1% of o= o tiane Ryaeemens and
15 Lo ba guaranteed by rach subsidiaty o0 the Boriower (gt
than Non-Matorial Subsididcies) pursu4: ' Sihsadyary
Sustentlees, in accordance with Sections 7 L0 and 11.17 of vhe
Purchase Agryeanant,

Thizs Senior Secuied Note ad the 1owhiedness svadanend
hetely ate ol shall at all times be ara romean secuied, to the
axtent ond in the mannper set forth Do b Secoraty Toctiment s

This Bvéaanr Sccured Note and the wohel venivr Seouted dolwg
outstandingviide: the Puichase Agreseman rmay e daclarad Jue
priorc to their exprossed maturity dates, asud Celtaln prepay wnt
charges are 1equ wil tn ha paid rherear, all 1n the Tvents,
the Laerms and i1n the manner and ameunss orovaded in the
Purchase Ayiuemenl.

The Senior Secuisd Hotes a1e net serjecr 10 aregiyment =r
tedenption at the aptioniot the Borrowar prior to theirs
expronncd matutity dates, eavept vn Liue lerws amd vendityoons
and in the amounta set farthin the Purchnase agroement.

This Sewrar Sacured Note 15 raoactered on the books of rne
Borrower and i transferable voly by surrender Lherao! ar !an
principal wffice of the Barvrower muly cndersed or accompaniaed
by & written instrument of transfe:r duly exwecuted by the
registered helder of this Senior Smoursd bete or 1ts attoraey
duly authorizad in writing. Payment of of on accvunt of
principal, premium, i€ wny, and interws! onithis Senvor Secared
Nute shal) ha made only to or upon the order &n wricing of the
registered holder,

THIS SENLOR SECURED NOTE SHALIL BF. CONBTRUED IN/AUCORDANCE
WITH AND RHALL BE GOVERNED BY THE LAWS OF THE STATE OF NFW YORR
(WITHOUT GIVING EFYECI TO THE CHGICFE OF LAW PRTINCTPLES-UF SUCH

STATE).
FMCAN ACQUISITION CORP,

By
Tvs:
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ENHIBIT 1

Form of Notes
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EXHIBIT 2

Form of Revolving Notes

-30~
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NOTE

$10,000.000 October 19yl

—— T

FMCAN ACQUISITION CORP., a Delaware corporation (the "Borrower"),
promises t¢ pay to ine order of THE FIRST NATIONAL BANK OF CHI1CAGO
(the "lender") the lesser of the principal sum of Ten Million Dollars
or the aggregate unpaid principal amount of all Loans made by the
Lender to the Borrower pursuant to Article 11 of the Credit Agreement
{as the same may be amended or modified, the “Agreemgnt") hereinsfter
referred to, in immediately available funds at tha main oftice of The
First National Bank of Chicage in Chicago, Illinois, as Agent,
together :xth interest on the unpaid principsl amount hereof at the
rates and on. the dates set forth in the Agreement. The Borrower shall
pay the prancipal of and accrued and unpaid intevest on the Losns in
full on the Facility Taermination Date and shall maka mandatory
payments as are rejuired to be mede under the terms of Section 2.6 Of
the Agieemant.

The Lender shall. ) 3nd is hereby authorized to. reccrd op the
schedule attached herexC. or tco otherwise record in accordsnce with
1ty usual practice, the datw and amount of each lLoan ané the date and
amount of each principal paynent hereuynder.

This Note is one ¢! vhe Wesos issued pursuant to, and is entitled
to the benefits of, the Credit Apiwemant, dated as of October __,1991,
among the Borrower, Fannie May_ Eoldings, Inc., The First National
3ank of Chicago, indivadually and _ps Agent, and the lenders named
trerein. including the Lender, to “which Agreement, as it may be
amended or modified from time ‘o time, ‘reference s hereby made for o
stailement o!f the terms and condition:s which govern this Note,
sncluding the terms and conditions under which this Note may be
ciepaid or its maturity date accelerated ant .under which this Note is
secured. Capitalized terms used herein and rot otherwise defined
ferein are used with the meanings attributed o tham in the Agreement.

FMCAN ACQUISITION Coup
By

Print Name:

Title:
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SCHEDULE A

Descriptiop of Land
Shop No, 239

LOTS 287,298 2XD 255 IN SWENSON BROTHERS IRD ADDITION TO COLLEGE HILL APDITION
TO EVANSTON, HEING A SUBDIVISION IN THE SOUTHEAST 1/4 OF SECTION 14, TOWNSHIP 41

NORTH, RANSE 13, )IAST OF THE THIRD PRINCIPAL MERIDIAN IR COOOK COUNTY ILLINOIS..

Permanent Index No.: [5-14-421-040

Common Address: 3536 W. Zempster Avenue, Skokie, Illinois
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