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MORTGAGE, SECURITY AGRIEMENT,
ASSIGNMENT OF RENTS AND LEASES,
FIXTURE FILING AND FINANCING STATEMERT

THIS MORTGAGE, SECURITY AGREEMENT, ASSIGHMENT OF RENTS AND
LEASES, FIXTURE FILING AND FINANCING STATEMENT ("Mortcage"} is
nade as of this 2y~ day of October, by ARCHIBALD CANDY
CORPORATION, a corporation organized and existing under the
laws of the State of Illinois, successcr in interest by merger
to FANNIE MAY CANDY SHOPS, INC., an Illincis corporation,
having 2 principal office address at 1127 West Jackson
Boulevard, cChicago, Illiinois 60607, and its successors and
assigns (™Martgagor”}, in favor of WILMINGTON TRUST COMPANY, a
Delaware Lariiing corporation and WILLIAM J. WADE, each having a
principal ¢i{ice address at Rodney Sguare North, Wilmington,
Delaware 19890 Attention: Corporate Trust Administration, as
security trustecs ftogether with their respective successors
and assiqgas, "Mortgeacee") under a certa:in Collateral Trust
Agreement dated of »ven date herewith among Fannie May
Holdings, Inc., a Delawzre Corpeoration {“Hecldings")}, Mortgagor
and Mortgagee. The Collateral Trust Agreemeni, as presently
constituted and as it may he amended from time te time after
the date hereof is referreu s in this Mortgage as the "Trust
Agreenment”.

WHEREAS, FMCAN Acquisition Corp., an 1llipcis corporation
{("Acquisition”) and Holdings, entered into a Yate Purchase
Agreement with Jackson liational Life Insurance Comparny
{"Purchaser") dated of even date herewith {as piusentiy
constituted and as same may be amended from time fto tirme after
the date herecf, collectively referred to as the “Nore¢ Purchase
Agreerment™). Acguisition has been merged with and inis
Mortgagor {("Merger™} and Mortgagor has assumed ail of Che
ohligations of Acguisition under the liote Purchase Agreezent
pursuant tc an Assunmption hgreement dated of eveyn date
herewith. Pursuant to the Note Purchase Agreement, Acguisition
has issued to the Purchaser certain promissory notes dated of
even date herewith, in the aggregate original principal amount
of Thirty Killicn Dollars {$20,000,000}, in the forn attached
hereto as Exhibit 1, incorporated herein and made a part hereof
(said cronissory notes, as presently constituted and as they
ray be amended, extended, renewed cor consclidated frem time to
time after the date hereof, together with any and all
promissory notes that may be exchanged or givenp in substitution
therefor after the date hereof, being collectively referred to

~
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in this Mortgage as the "Notes") (the Purchaser and any other
holder or holders of any of the Notes being collectively
referred to in this Mortgage as the "Noteholders*):; and

WHEREAS, the indebtedness evidenced by the Nctes bears
interest and is payable as provided in the Notes and the lote
Purchase Agreement {the terms and provisions of the Notes and
the Note Purchase Agreement being incorporated herein by
reference and made a part of this Mortgage to the same extent
as though set forth in full herein), with final maturity on
October 21, 1999, if not sooner paid:; and

WIICREAS, Acquisition entered into a Credit Agreement dated
of even-date herewith with the lenders ("Lenders") named
therein-end The First National Bank of Chicago ("FNBC"} in its
individual <apacity as a lender and as agent (as presently
constitutes 2n” as same may be amended from time to time after
the date herenf, collectively referred to as the "Credit
Agreement”), and ¥ortgagor has assumed all of the obligations
cf Acguisition theciunder pursuant to an Assumption Agreezent
of even date herewith.  Pursuant to the Credit Agreement,
Lenders have agreed (0 make a revolving loan te Acquisition
(and subsequent to the Merger, Mortdgagor) in the mavimum amount
of Ten Million Dollars ($10,000,000), to be evidenced by notes
made by Acquisition (and subsequent to the Merger, Mortgagor)
of even date, in that amount, i.n the form attached hereto as
Exhibit 2, incorpcrated herein and made a part hereof (said
notes, as presently constituted and as same may be amended,
extended, renewed or consolidated «rom time Lo tirme after the
date hereof, together with any and ail promissory notes that
may be e¥changed or given in substitution therefor after the
date hereof, being collectively referred teo as the “Revolving
Notes"); and

WHEREAS, the indebtedness evidenced by the Reveolving tiotes
bears interest and is payable as provided in the Revolving
Notes and the Credit Agreement (the terms and provisions of the
Revelving Notes and the Credit Agreenent being incoerpirated
herein by reference and made 2 part of this Mortgage %Zc the
sanme extent as though set forth in full herein}, with final
maturity on October ), 1996, if not sooner paid; and

WHEREAS, to induce (1) the Noteholders to acquire the hotes
and (1i) Lenders to enter into the Credit Agreement, Mortgagor
has agreed to execute and deliver this Mortgage to Mortgagee,
as security trustee for the benefit of the Noteholders and
Lenders pursuant to the Trust Agreenent (the terms and
provisions of the Trust Agreement being incorporated herein by
reference and made 2 part of this Mortgage to the same extent
as though set forth in full herein). to secure payment of the
indebtedness from time to time evidenced by the Notes, the
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Revolving Kotes and any and all other sums reguired tc be paid
by Mortgagor from time to time pursuant to the Notes, the Note
Purchase Agreement, the Credit Agreement, the Revolving Notes,
the Trust Agreemert, this Mcortgage or any of the other
Financing Documents (as hereinafter defined), and 2iso to
secure the keeping, performance and observance of, and
conpliance with, all covenants, agreements, conditions and
other provisions reguired tc be kept, perforzed, chserved and
coapiled with by or on behalf of Mortgagor pursuant to the
Notes, the Note Purchase Agreement, the Credit Agreement, the
Revolving Notes, the Trust Agreement, this Mortgage or any of
the otrer Financing Documents; and

WHEXFAS, in connection with the aforesaid agreements of
Mortgagor, “ortgagor also has agreed to provide certain other
security tu liurtgagee, as such security trustee, to secure
payment of the c¢c{oresaid indebtedness and other sums and the
keeping, performince and observance of, and compliance with,
the aforesaid coverants, agreements, conditions and provisions,
which other security includes, without limitation, certain
security interests in personal property of ¥ortgagor and
certain additional morigages or deeds of trust of real property
of Mortgagor (said additivnol mortgages or deeds of trust, as
presently constituted and as they may be amended, extended,
renewed, consclidsted, spread ci otherwise modified freom time
to time after the date herecf, being collectively referred to
in this Mortgage as the “Additiohal Mortgages®j, which real
property is identified in Schedule .10 to the Note Purchase

Agreement;

WHEREAS, the Noteholders and lenders have agreed in a
certain Intercreditor Agreement among then dated of even date
herewith that the obligations of Mortgagor to them pursuant to
their respective loan documents shall be seculed. pari passu,
by this Mortigage and the Additional Mortgages anud the other

“f -

Financing Documents in accordance with the terms of the
Intercreditor Agreement.

NOW, THEREFORE, to secure payment of the aforesaid
indebtedness and other sums and the keeping, performance aiig
observance of, and compliance with, the aforesaid covenants,
agreements, conditions and provisions, and for and in
consideration ¢f the sun of Ten Dollars ($10} paid to Mortgager
and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowledged, Mortgagor does
hereby grant, bargain, sell, alienate, remise, release, convey,
assign, transfer, mortgage, hypothecate, pledge, deliver, set
over, warrant, confirm and grant a security interest to
Mortgagee, its successors and assigns, in and to the following:

-
’

TO92LETE,




UNOFFICJAL COPY,

THE PROPERTY

(A} The land described in Schedule A attached hereto,
incorporated herein and wade a part hereof (the "Land"), and
all trees, shrubbery, crops and other plantings now or
hereafter grown on the Land;

(B) TOGETHER WITH (1) all buildings, structures and
improvements of every nature whatscever now or hereafter
situated on the Land {collectively, the "Buildings"), (2) all
right, title and interest of Mortgagor, of whatever character
(whethzr as owner, chattel lessee or otherwise, whether vested
or ccntingent and whether now owned or hereafter acquired), in
and to @)1l building materials, supplies and other property now
or hereafirr stored at or delivered tc the Land or ary other
location for installation in or on the Land or any of the
Buildings, anf o1l fixtures, fittings, machinery, appliances,
equiprment, apparatus, furnishings and personal property of
every nature whatscever now or hereafter located in or on, or
attached to, and ucen or intended to be used in connection with
the Land, any of the Paildings or any business or cther
operations now or hereaffer conducted in or on the Lard or any
of the Buildings or in coenection with any construction or
cther work now or hereafter conducted in or on the Land or any
of the Buildings, (all of the property described in this clause
(2), being collectively referred to in this Mortgage as the
"Eguiprent"”) {(the Buildings and tte Eguipment being
collectively referred to in this Yortgage as the
"Izprovenents™), (3) any and all oi1i, sas and other pinerals
now or hereafter produced from or allocated to the Land and any
and all products now or hereafter processsd or obtained {rox
any such o011, gas or other minerails, and (4) any ang ail plans,
specifications, drawings, books, records and sipilar items now
or hereafter relatinc tc the Land or the Improvements, the
operation thereof, any rights thereto or amy interest therein:

{C) TOGETHER WITH all proceeds, products, exteisicns,
additions, improverents, bhetterments, renewals, subsi()litlions,
replacements, accessions, accretions and relictions of zpd to
all or any part of the proverty described in paragraphs (»i and
{B) hereof or any other property encuxmberec by this Mortgage:

(D) TOGETHER WITH all right, title and interest of
Mortgagor, of whatever character (whether vested or cortingent
and whether now owned or hereafter acguired), in and to (1) all
streets, roads and public places (whether open or proposed) now
or hereafter adjcining cor otherwise providing access to the
Land, {2) the land lying in the bed of such streets, roads and
public places, and {3) all other sidewalks, allevs, ways,
passages, vaults, water courses, strips and gores of land now
or hereafter adjcining or used or intended toc be used in
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connection with all or any part of the property described in
paragraphs (A}, (B) and (C) herecf;

(E) TOGETHER WITH all easements, rights-of-way and rights
of use or passage {(whether public or private), estates,
interests, benefits, powers, rights (inciuding, without
limitation, any and all lateral support, drainage, slope,
riparian, littoral, sewer, water, air, oil, gas, mineral and
subsurface rights), privileges, claims, franchises, licenses,
profits, rents, royalties, tenements, hereditaments,
reversions, remainders and appurtenances of every nature
whatsocever in any way now or hereafter belconging, relating or
appertaining to all or any part of the property described in
paragraphs {a), (B}, (C) and (D) hereof:

(F} TOGETHER WITH (1) any and all judgments, settlements,
claims, awards, insurance proceeds and cther proceeds and
compensailiicn, and any interest thereon (collectively,
»Compensaticn®), now or hereafter made or payable in connection
with (a) any casualty or other damage to all or any part of the
property desiribed in paragraphs (A). (B), (C), (D) and (E)
hereof, (b} 4ny condemnation proceedings affecting any such
property or any ights thereto or any interest therein, (c) anvy
damage to or takiw; cof any such property or any rights thereto
or any interest thierein arising from or otherwise relating to
any exercise of th& power of eminent domain (including, without
limitation, any and &l. Compensation for change of grade of
streets or any other ipjury to or decrease in the value of any
such property), or (d) arny convevance in lieu of or under
threat of any such taking, (2) any and ali proceeds of any
sale, assignnent or other disposition of any such property or
any rights thereto or any iiZerest therein, (2) any and all
proceeds of any other conversircn (whether veoluntary or
involuntary) o1 any such propel'ty or any rights therete or any
interest therein into cash or any irigquidated claim, (4) any and
all refunds and rebates of or wich respect to any insurance
premium, any Imposition {as such teraz is hereinafter defined}
or any cother charge for utilities relating to any such properily
(including, without limitation, any <iri all refunds and rebates
of or with respect to any deposit or prérayment relating to any
such insurance premium, Imposition or cliarge), and any and all
interest thereon, whether now or hereafi<r pavable or accruing,
and (5) anvy and all accounts, accounts receivible, opticn
rights, contract rights, general intangiblecs pernits,
licenses, approvals, bonuses, actions and rigois in action now
or hereafter arising from or relating to any suc’s property or
any business or other operations conducted in or con any sucn
property by or on behalf of or for the benefit of Mevrtgagor
(including, without limitation, all rights of Mortdagor in and
to insurance proceeds, all rights of Mcortgagor in and <o
unearned or prepaid insurance premiums, Impositions o.r cther
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charges for utilities, and any deposits with respect thereto
and any interest thereon, and ali rights of Mortgagoer in and to
any and all contracts and bonds relating toc operation,
maintenance, construction, renovation, restoration, repair,
managenent or security of any such property):

(G} TOGETEER WITH ail rents of and fror all or any part cf
the property described in paragraphs {A), {8}, (C}. (D} and ({(E)}
hereof whether row or hereafter pavable or accruing (irnciluding,
without limitation, any and ali money and other considcecration
paid or payable from time to time by any and all tenants,
licensees, occupants or other users of any such property), and
all rights of Mortgagor or any other person to coilect anad
receive the same: provided, however, that permission is hereby
given to Mortgeagor, so long as no Event of Defauit (es
hereinafter defined) shall have occurred, tc coliect and use
such rents as, t not before, they become due and payable,
which rermission shail terminate immediately, without the
necessity of any action by Mortgagee, upon the cccurrence of
any Even. ~f Default:

{#H) TOZETHER WITH (1) ail right, title and interest of
Mortgagor {wnother as seller, purchaser or otherwise} in and to
any and all agrienents now or hereafter relating to any
purchase and sale or other transfer of all or any part of the
property described in paragraphs {A), (B), (C), (D}, (E), (F)
and (G) hereof {(vhener or not such purchase and sale or other
transfer shali be coigteted), together with any and ali down
payments, earnest money. deposits and other security (whether
monetary or otherwise) paild or payable or depesited or to be
deposited 1n connection-with any such agreement, and (2} all
right, title and interest 4% Mortgagor {(whether as lesscor,
lessee or otherwise) in ami “r any and ali leases, subileases,
use, occupancy and similar agreernents {(including, without
limitation, o©0il, gas and nining i1=ases} nox or hereafter
relating to all or anvy part of the property described in
paragraphs {&), {B}, {C}., (D)} and (E) hereocf (each being
referred to in this paragraph as o Ylease™), together with any
and all guaranties and security of, irnr or ctherwise relating
to any such lease (including, withoul i*mitation, any and ali
cash, security deposits, advance rentals, depeosits and payments
of a similar nature under any such leas. or under any other
arrangement entered into in connection with ony such lease,
and all interest thereon, and any and all right, title and
interest of Mortgagoer in and to proverty of @y tenant or other
person, whether such right, title and interest ~<hall have

any

arisen under applicable law or under any such tesse or other
arrangement) and together with all rent and othe: consideration
{whether monetary or otherwise) now or hereafter jpayable or
accruing under or in connection with any such lease ({including,
without limitaticon, any and all canceilation or term.nacion
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payments and any and all damages payable in connection with any
default), subject, however, to the conditional permission given
to Mortgagor to collect and use the rents, royalties, issues,
profits, revenues, income and other bkenefits arising under any
such lease as provided above;

(1) TOGETHER WITH any and all right, titile and interest of
Mortgagor in all reciprocal easement agreements, operating
agreemnents and any other agreements affecting the iand and
Imnprovenents; and

{3) TOGETHER WITH any and all further or greater estate,
right, title, interest, clainm and demand of Mortgagor, of
whatever character (whether wvested or contingent and whether
now owned or hereafter acguired}, in and to any of the property
described in the foregoing paragraphs or any rights or
interests appurtenant thereto.

All1-0f the property described in paragraphs (A}, (B}, (C},
(D). {(E)., (F). (G), (H), (I) and (J) above, and each iten of
property (therein described, is collectively referred to in this
Mcocrtgage as the "Property."™

TO HAVE ANDTO HOLD the Property unto Mortgagee, its
successors and Assigns, to its and their own proper use and
benefit forever, rpon and subject to the terms and conditions
set forth in this Morigage:

PROVIDED, HOWEVER, that if 211 of the Indeb:tedness {as
hereinafter defined) shiall be fully, finally and indefeasibly
paid at the times, in the-anounts and in the manner specified
in the Financing Documen:.s, all without any deduction oY credit
for any impositions or othery Lfharges or expenses paid or
pavable by or on behalf of Mirtgagor, anad if Mcortgager shail
Keep, pericern, chserve and coumply with, or shall cause to be
kept, performed, observed and Cozmglied with, all covenants,
agreements, conditions and othe: provisions of the Financing
Documrments, then this Mortgage anc.cli:e rights and interests
hereby granted and assigned to Merigazee shall be null and veoid
and of no further force and effect and shaill be releasesd of
record upon the written recuest and at rthe expense of
Mortgagor, but otherwise shail remain 3% full force and

effect.
» "~
Mortgagor warrants, represents, covenanl:s and agrees to and ::
with Mortgagee, the Noteholders and Leaders os fcollows: o)
N
~2
g
o)
-
o
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ARTICLE I.

COVENANTS OF MORTGAGOR

Section 1.01. Pevment cof Indebtedness: Performance of
Obligations. Mortgagor shall keep, perform, observe and cozply

with, or shall cause to be Kept, performed, observed and
complied with, all covenants, agreements, conditions and other
provisions regquired to be kept, performed, observed and
complied with by or on behalf of Mortgagor from time to time
pursuant to the Notes, the Revolving Notes, the Note Purchase
Agreement, the Credit Agreement, the Trust Agreement, this
Mortgage,. the Additional Mortgages or any other document or
instrument now or hereafter evidencing or securing all or any
part of the indebtedness from time to time evidenced by the
Notes and Revalving Notes and/or otherwise governing the
responsibiiitias of Mcrtgagor in connection with such
indebtedness or'jin connection with the Property or any other
security for such indebtedness (the Notes, the Note Purchase
Agreement, the Creai¢ Agreement, the Revolving Notes, the Trust
Agreexent, this Mortgage, the Additional Mortgages and all such
other documents and instruments being collectively referred to
in this Mortgage as the “Wiamancing Documents"). Without
limiting the generality of (re immediately preceding sentence,
Mortgagor shall pay or cause to-be paid (a) tc the loteholders,
when due, the indebtedness evidenced by the Notes, all parts of
such indebtedness (whether consiating of principal, interest,
premiums, prepayrcent preriums, the Prepayment Charge and
Additionral Amount [as those terms are cefined 1n the licte
rchase Agreerent], fees, charges or ‘any other sums
whatsoever), [k} to Lenders, when due, thes indebtedness
evidenced bv the Revolving lotes or Credi: Ayreement, ail parts
of such indebtedness (whether consisting of grincipal,
interest, premiuns, prepayment preniums, fees; cnarges or any
other sums whatsoever), {c) to the Lenders any ancunts owing by
Borrower under any Rate Hedging Obligations (as that tern is
defined in the Credit Agreement), and (d) all other sums
required to be paid by Mortgagor from time to time pursvent to
any of the Financing Docusments, and Mortgagor shall pay and
satisfy, or cause to be paid and satisfied, all other debts,
obligations and liabilities from time to time secured by this
Mortgage {all such indebtedness, suns, debts, cbligations and
liabilities being collectively referred to in this Mortgage as
the "Indebtedness®™). Mortgagor acknowledges and agrees that
all security of any kind pursuant to the Financing Documents is
security for the Indebtedness without allocation of any part or
portion thereof to any portion of the indebtedness other than

the whole thereof.

TO32L9T6
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covenants and agrees that the lcans secured hereby are to
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provide part of the financing for the acguisition of Mortgagor,
as more fully set forth in the Note Purchase Agreement and
Credit Agreement, and that the proceeds of the loans are to be
disbursed in accordance with the provisions contained in the
Note Purchase Agreement and Credit Agreement. All advances and
indebrtedness arising and accruing under the Note Purchase
Agreement and Credit Agreement from time to time, whether or
not the resulting indebtedness secured hereby may exceed the
aggregate face amount of any notes evidencing such
indebtedness, shall be secured hereby to the same extent as
though said Note Purchase Agreement and Credit Agreement were
fully incorporated in this Mortgage. In the event of any
conflict or inceoensistency between the terms of this Mortgage
and the Note Purchase Agreement or Credit Agreement, the terms
and provisions of the Note Purchase Agreement and Credit
Agreepent shall in each instance govern and control.
Notwithstanding the foregoing., no greater obligation of
Mortgaclir under this Mortgage than under the Note Purchase
Agreerien’ or Credit Agreement shail be considered a conflict or
inconsisi{ency between them, HMortgagor each instance being bound
by such greater obligation. Each and every ters: and provision
of the Finenuving Documents including the rights, remedies,
obligations; <Cpvenants, conditions, agreements, indenmnities,
representativns.and warranties of all1 parties thereto, shall be
considered as 1f .a part of this Mortgage, and payment,
fulfillment and merformance thereoifi is secured hereby, and, in
accordance with the Financing Documents, any default under any
of thre Financing Dbcuamznts, which default continues beyond the
applicable notice anid cure period, 1f any, under such Financing
Docurents shall constiiule an Event of Default (as hereinafter
defined) under this Morstoage entitiling Mortgagee to aii the
remedies provided in thils Mortgage, under the Financing

Documents, and by law.

Section 1.03. General Re2presentations, Covenants and
Warranties. Mortgagor fully warrants and will forever defend

the title to the Property and the-wvalidity as a first priority
lien and security interest, enforceability and priority of the
lien and security interest created lereby against the claims of
all persons whomsoever claiming or #nn _may ciaim the same or
any part thereof, subject to the nmatlers described in

Schedule B of a mortgagee’s title insuraace policy with respect
to the Property accepted by Mortgagee on “iie date of delivery
of this Mortgage (“Permitted Exceptions"). Mortgagor further
warrants, represents and covenants that: (a-subject only to

the Permitted Exceptions, Mortgagor 1is seized of an

indefeasible estate in fee simple in and to the Land,
Buildings and
property: (b}
Mortgagor has
Equipment and

the

ail other parts of the Property Constituting real
subject only to the Permitted Excentions,

good, absolute and marketable title to.the

all other parts of the Preoperty constititing

T092L516
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personal property:; (c) Mortgagor has good right, full power and
lawful authority, without the Jjoinder or consent of any person,
to meortgage, pledge, assign and grant a security interest in
the Property pursuant to and as provided in this Mortgage, ard
Mortgagee may at all times peaceably and quietily enter upon,
hold, occupy and enjoy the Property in accordance with this
Mortgage; (d) the Property is free and clear of any and all
liens, security interests, charges, encurcrbrances and ciaims of
other persons, of any kind whatsoever, other than the Permitted
Exceptions; (e} Mortgagor will maintain and preserve the lien
of this Mortgage until the Indebtedness shall have been fully,
finally and indefeasibly paid: (f) all costs incurred and which
have become due and payable prior to the date hereof in
connection with any construction of, in or on any improvements
or in connection with the purchase of any Equipment have been
paid: (g) the Land has frontage on, and direct access for
ingress from and egress to, physically open, public and
dedicater streetf{s): and {h) electric, gas, sewer, water and
telephone facilities and any and all other necessary utilities
are, and 2¢c all times hereafter shall! be, available in
sufficient (cipacity to service the Property satisfactoriiy
untii the Indebtedness shall have been fully, finally and
indefeasibly z7iid, and any easements legally required to assure
the continuatim n»f such utility service to the Property have
been obtained and duly recorded.

Section 1.04. Status of Property.

Mortgagor represencs and warrants:

{a) The Property is not located in an area identified
by the Secretary of Housirg and Urban Development or any
successor thereto as an areu naving special fiocod hazards
pursuant to the National Flood Insurance ACt of 1968 or the
Flood Disaster Protection Act of 1973, as amended, or any
successor law.

(b} Mcrtgagor has a&ll necrssary certificates,
licenses and other approvals, governm:nial and otherwise,
necessary feor the operation of the Pcrrup2riv and the conduct of
its business therecn and all reguired Zraring, buiiding code,
land use, environrental and other similac permits or approvals,
all of which are in full force and effect a2 . of the date hereof
and not subject to revocation, suspension, forfeiture cor

modification.

{C} The Property and the present ana ~outenpliated use
and occupancy thereof are in full compliance wity o1l
applicable federal, state and local laws, ordinances, building
codes, rules and regulations pertaining te zoring, parking,
construction, building, land use and environmental mactoers.

GTh
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(&) All public roads and streets necessary to serve
the Property for the use thereof have been completed, are
serviceable and have been dedicated to and formally accepted by
the appropriate governmental entities.

(e} The Property is free from damage caused by fire
or other casualty.-

{£) There are no agreements, contracts or leese
provisions, written or oral, providing any tenant of the
Property or any other third party the option to purchase all or
any part of the Property.

{g) Mortgagor and its agents have not entered into
any leases or other arrangerents for cccupancy of space within
the Property other than those leases furnished to Mortgagee.

{hy The Property is taxed separately without regard
to any ather property and for all purposes the Property may be
mortgaged,. conveyed, and otherwise dealt with as an independent
parcel.

Sectior, 3.05. Recordation of Mortgagde and Financing
Statements. (Mortgagor will execute, acknowledge and deliver
any financing scatements and other instruments in addition or
supplemental hevelo, including, without limitation, contracts,
licenses and permits affecting the Property, which may be
requested by Mortgages from time teo rizxe in order te perfect
and maintain the valinity and effectiveness of this Mortgage
and the lien and securisty thereof to Mortgagee and in such
ranner and places and within such times as may be necessary or
appropriate to accomplisn such purposes and to preserve and
protect the righis and remcdies of Mortgagee. Mortgagor will
furnish satisfactory evidencez of every such recording, filing
and registration toc Mortgagee. Mortgagoer hereby appoints
Mortgadgee as its true and lawful ottorpey-in-fact {and such
appointment is coupled with an interest and is irrevocakle) to
file, with Mortgagor’s signature, or without Mortgagor’'s
signature in the state and county wiere the Property is located
and any other jurisdiction in which sich filing may lawfuily
and effectively be made without Mortygaysr’s signature, any and
all Uniform Commercial Code financing end continuation
statements which Mortgagee nay deen npecissary or appropriate teo
file with respect to this Mortgage.

Secticn 1.06. Tarxes, Assessmhents and Otoasy _Charges.
Subject to its rights to contest certain taxe:s uwiler the Note
Purchase Agreement or Credit Agreenent, Mortgagr--shall pay,
before the same become delinguent, aii taxes (incluvding,
without limitation, any registration or recording  tares
incurred in connection with this Mortgage), insurance ypremiums,
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assessments, dues, fines, impositions, and public charges,
general and special, ordinary and extraordinary, of every
character {including penalties and interest), all charges made
by utility companies, public or private, for services furnished
or used in connection with the Property, ail common area
utility and maintenance charges, and all other impositions
attributable to the Property {("Impositions™).

Section 1.07. Defense of Title and fitigation. If the
lien or security interest created by this Mortgage, or the
validity, enforceability or priority thereof or of this
Mortgage, or if titie or any of the rights of Mortgagor or
Mcrtgagee in or to the Property, shall be endangered or
guestioned, or shall be attacked directly or indirectly, or if
any action or proceeding is instituted against Mortgagor or
Mortgagee with respect thereto, Mortgagor will promptly notify
Mortgagee thereof and will diligently endeavor tfo cure any
defect which may be developed or claimed, and will take all
necessary and proper steps for the defense of such action or
proceedinyg, including the employment of counsel, the
prosecuticn or defense of litigation and, subject to
Mortgagee’s apnproval, the coampromise, release or discharge of
any and all adverse claims. Mortgagee (whether or not named as
a party to suztii_actions or proceedings) is hereby auvthorized
and empowered {bi.t shall not be obligated) to take such
additional steps as it may deen necessary or proper for the
defense of any such action or proceeding or the protection of
the lien, security antorest, wvalidity, enforceability or
priority cf this Moritgage or of such title or rights, including
the emplovment of counsel. the prosecution or defense of
iitigation, the compronise, release or discharge of such
adverse claims, the purclase of any tax titie and the remcval
of such prior liens and security interests. Mortgagor shall,
on demand, reimburse Mortgagee for all expenses (including
attorneys’ fees and disbursenments) incurred by it in connection
with the foregoing matters. #£11 such costs and expenses of
Mortgagee, until reimnbursed by Mortgagor, shaill be part of the
Indebtedness and shall be deemed (teo _be secured by this Mortgage.

Section 1.05. Zoning and Title ¥Yatters. Mortaagor wiil
without the prior written consen’. «f Mortgagee,
{a) initiate or suppcrt any zoning recliassification of the
Property, seek any variance under existing zoning ordinances
applicable to the Property or use or permit the use of the
Property in a manner which would result in such use beconring a
nonconforming use under applicable zoning ordinances,
{b) modify, amend or supplenent any of the Peruiited
Exceptions, (c) impose any restrictive covenants or
encumbrances upon the Property, execute or file any subdivision
plat affecting the Property or consent to the annexation of the
Property to any municipality, or (d) permit or suffer the

not,
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Property to be used by the public or any person in such manner
as might make possible a claim of adverse usage oOr possSession

or of any implied dedication or easement by prescription.

Section 1.09. Insurance.

{a) Mortgagor shall keep or cause to be kKept such
casualty and liability insurance on the Property as recuired
under the Note Purchase Agreement and Credit Agreement, in
arounts and against insurable hazards as set forth therein.
Notwithstanding anything to the contrary contained in the lote
Purchase Agreement or Credit Agreement, such insurance shall be
maintained in effect sc long as any of the Indebtedness is
outstanding, or for so long as Mortgagor has cbligations to
Mortgagee under the Trust Agreement, Note Purchase Agreement or

Credit Agreement.

b)) Should Mortgagor fail to effect, maintain or
renew arny. insurance prowvided for in this Section 1.0%, the lNote
Purchase Agreenent or Credit Agreement, or to pay the premiuc
therefor, ¢r to deliver to Mortgagee proper evidence thereof,
Mortgagee, =t its sole option and without any obligation, may
procure such fecsurance, and any sums expended by it to procure
any such insurance shall be secured by this Mortgage ard shall
be repaid by Mortgagoer together with anvy late charge within
five (5) days after’ receipt of bills therefor from Mortgagee.

(cj Mortgaor . .shall not cbtain or carry separate
insurance concurrent 17t form or centributing in the event of
loss with that reguired Lunder the liote Purchase Agreement or
Credit Agreement unless Mortgagee is included therein as an
insured and named in a morccagee endorsenment, with loss payable
to Mortgagee. Moritgagor Si2il immediately nctify Mortgagee
whenever any such separate i1nSurance is obtained and shalil

deliver the policy or policies or certificates evidencing the

same to Mortgagee.

Section 1.10. Addiustment of lcosses with Insurance and
Applicaticon of Proceeds of Insurance. In case of loss,
Mortgagee is at all times authorizea ts collect and receipt f(or
any insurance noney. Any insurance procieds paid either to
Mortgagor or Mortgagee pursuant to the @olicies required by the
Note Purchase Agreenent or Credit Agreemsnt _shall be delivered
to and held by Mortgagee to be distributed in) acccrdance with

the Trust Agreement.

Section 1.311. Stamp Tax». If, by the iaws ¢f_ the United
States of America, or of any state or principal -=mhdivision
havzng jurisdiction over Mortgagor, any tax 1is due nr becones
due in respect of the issuance of any Note or Revoliring Hotes,
or recording of this Mcrtgage or additions to or consw:iidations

[
H
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of this Mortgage, whether at the original recording hereof or
subsequent recordings, Mortgagor covenants and agrees to pay
such tax in the manner reguired by any such law. Mortgagor
further covenants to hold harmless and agrees to indemnify
Mortgagee, its successors or assigns, against any liability
incurred by reason of the imposition of any tax on the issuance
of any Note or Revolving Notes or recording of this Mortgage.

Section 1.12. Effect of Changes in Laws Regarding
Taxation. In the event of the enactment after this date of any
law of the state in which the Property is located or any
political subdivision thereof deducting from the value of land
for the purpose of taxation any lien thereon, or imposing upon
Mortgsqee the payment of the whole or any part of the taxes or
assessments or charges or liens herein required to be paid by
Mortgago,  or changing in any way the laws relating to the
taxation ~f portgages or debts secured by mortgages or deeds of
trust or similar instruments, or the Mortgagee’s interest in
the Property, ¢r the manner of collecticn of taxes, so as to
adversely affect this Mortgage or the Indebtedness securec
hereby or the ther helders thereof, then, and in any such
event, Mortgagor, upon. demand by Mortgagee, shail pay such
taxes or assessmentis, or reimburse Mortgagee therefor.

Section 1.13. Changes to Mortaage or Related Loan
Docupents. If the payment ¢f the Indebtedness secured by this
Mortgage or any part thereof be 2xtended or varied cr if any
part ¢f the security be released, all persons now or at any
time hereafter liable therefor, ol xhose consent to this
Mortgage was obtained, shall be heid to assent tc such
extension, variation or release, and their liability and the
lien and all provisions hereof shall centinue in full force,
the right of recourse, if any, against all such persons being
expressly reserved by Mortgagee, notwithstauding such
extension, variation or release. Any person.or entity taking 2
juniocr mortgage or other lien upon the Property or any interest
therein, shall take sz2id lien subject to the rights of
Mortgagee, Noteholders or Lenders to amend, modify, and
supplenent, restate and censolidate this Mortgage, or the
Financing Documents and to vary the rate of interest and the
method of computing the same, and to increase the principsl
amount thereof, and to impose additional fees and other
charges, and to extend the maturity of said indebtedness, and
to grant partial releases of the lien of this Mortgage, in each
and every case without cbtaining the consent of the holder of
such lien and without the lien of this Mortgage losing its
priority over the rights of any such junior lien. Hothine in
this Section contained shall be construed as waiving any
provision contained herein which provides, among other things,
that it shall constitute an Event of Default if the Property be
sold, conveyed, or encumbered unless permitted by the Fipancing

Docunrents.
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Section 1.14. Eminent Domain.

{a) In the event that title to, or the temporary use
of, the Property or any part thereof shall be taken pursuant to
eninent domain or condemnation proceedings, or by any
settlement or compronise of such proceedings, or any voluntary
conveyance of the Property or any part thereof during the
pendency of, or as a result of a threat of, such proceedings
{("Eminent Domain"), the Mortgagor shall be obligated to
continue to make the payments specified in the Financing

Documents.

{b} The compensation for Erninent Domain shall he
appliec »n accordance with Section 4.4 of the Trust Agreement.

Section 1.15. Mortgagee’s Performance of Defaulted Acts:

Subrogation.

(a) Ia case Mortgagor fails to make any payment or
perform any of ite ~ovenants and agreements contained herein or
in any other Financing Qeccuments, Mortgagee may, but need not,
make such payment or perform such act herein or therein
required of Mortgagor, in any form and manner deenmed expedient,
and may, but need not, mal'e {ull or partial payments of
principal or interest on prior encumbrances, if any, and
purchase, discharge, cowmpromise or settle any tax lien or other
prior lien or title or claim theceof, or redeem {rom any tax
sale or forfeiture or contest any (2» ot assessment, including
without limitation the payment of principal, prenium and/or
interest on the Indebtedness, whether(ac maturity, upon
acceleraticon or otherwlse. All noneys pa‘c for any of the
purposes herein authorized and ail expens=2s raid or incurred in
connection therewith, including attorneys’ tces, and any cother
moneys advanced by Mortgagee to protect the broperty and the
lien hereof, shall be so much additional indebledness secured
hereby, and shall become inmediately due and payabile without
notice and with interest thereon at (i) the rate provided in
the Note Purchase Agreement as applicable during the
continuance of an Event of Default if such amounts are advanced
by the Notehelders ("™hote Purchase Agreement Default Rate") or
(ii) the rate provided in the Credit Agreement as applicable
during the continuance of a Default ("Credit Agreement Default
Rate®) if such amounts are advanced by the Lenders. Inaction
of Mortgagee shall never be considered a walver of any right
accruing to it on account of any default on the part of

Mortgagor.

>

In the event Mortgagee shall elect, pursuant to this
Section 1.15, to undertake to perform Mortgagor’s obligations
for restoration or rebuilding as required of Mortgagor by this
Mortgage or any other Financing Documents, Mortgagee shall not

TONLETS
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be required to restcre or rebuild the Buildings to any greater
extent than will be covered by available proceeds or estimated
proceeds of insurance or condemnation award. An estirate of
available proceeds may be made if at such time as Mortgagee is
prepared to arrange for pilans, solicit bids, let a contract, or
otherwise proceed with restoration, the loss may not have beecn
adjusted with insurers or the court may not have finally
determined the amount of a2 condemnation award. If Mortgagee
shall have expended any amount for restoration or rebuilding in
excess of the actual or estimated proceeds of insurance cr
condemnation award for the purpose of such repair or
replacepzint, the amount of such excess ("Excess Restoration
Cost™) so ~xpended by Mortgagee shall constitute additional
indebtedness hereunder and shall be secured by the lien hereof.

All eévances, disbursements and expenditures
(collectively “advances™) nade by Mortgagee before and during
foreclosure, prior %o sale, and where applicable, after sale,
for the following purposes, including interest thereon at the
Default Rate {as such “erm is defined below), are hereinafter
referred to as "Protective Advances®:

{i) advances puvrsuant to this Section 1.15;
(ii) Excess Restoration Costs:

(1ii) advances in accocdance with the terms of this
Mortgage or the other Financing Pocuments to: (i) protect,
preserve or restore the Property; (i1} preserve the lien of
this Mortgage or the priority therecf: or (iii) enforce
this Mortcage, as referred to in Subseriion (b)(5) cf
Secticn 15-1302 of the Illinois Mortgaye loreciosure Law,
as amended from time to time (“™Act™}:

(iv) payments of (1) when due installments cf real
estate taxes and other Impositions; {ii) othei obiigations
authorized by this Mortgage or the cther Financing
Documents: or {(iii) with court approval any other eununts
in connection with other liens, encumbrances or jinterests
reasonably necessary to preserve the status of title,.2il
as referred to in the first paragraph of this Section ¢!
this Mortgage and in Section 15-1505 of the Act;

(v} attornevs’ fees and other costs incurred in
connection with the foreclosure of this Mortgage as
referred to in Sections 1504(d) (2} 2nd 15-1510 of the Act
and in connection with any other litigation or
administrative proceeding to which the Mortgagee may be or
become or be threatened or contemplated to be a party,
including probate and bankruptcy preceedings, or in the
preparation for the commencement or defense of any such

-16-
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suit or proceeding: including filing fees, appraisers’
fees, outlays for documents and expert evidence, witness
fees, stenographer’s charges, publication costs, and costs
(which may be estimated as to items to be expended after
entry of judgmeit) of procuring ali such abstracts of
title, title ch: rges and examinations, foreclosure ninutes,
title insurance wolicies, Torrens certificates, appraisals,
and similar data and assurances with respect to title and
value as Mcrtgagee may deem reasonably necessary either to
prosecute or defend such suit or, in case of foreclosure,
to evidence to bidders at any sale which may be had
purswant to the foreclosure judgment the true condition of
the title to or the value of the Property:

(i) Mortgagee’s fees and costs arising between the
entry of judgment of foreclosure and the confirmation
hearing as referred to in Subsection (b) {1} of Section
15-1508 of tarn Act;

{vii) payvueat by Mortgagee of Impositions as
required of Mortgagsor by this Mortgage:

{viii) expensec seductible from proceeds of sale
referred to in Subsectiocns (a) and (b) of Secticn 15-1512
of the Act; and

(ix) expenses incurred and expenditures nade by
Mortgagee for any one or more ¢f the following: (i) if the
Property cr any portion thereof <oiastitutes one or more
units under a2 cecndoninium declaration, assessments inpesed
upon the owner thereof; (i1} 1f any of *the Prcperty
consists of an interest in a leasehold estate urnder a lease
or sublease, rentals or other payments reguired to be made
by the lessee under the terms of the leas2 ur subiease:
{11i) prermiurs upon casualty and liability ansgrance made
by Mortgagee whether or not Mortgagee or 3 recziver is in
possession, if reasconably reguired, without regaca, to the
limitation to maintaining of insurance in effect 20 the
time any receiver or mortgagee takes possession of (ke
Property imposed by Subsection {(c}{1) of Section 15-1704 of
the Act; {iv) payments reguired or deexed by Mortgagee io
be for the benefit of the Property or required to be made
by the owner of the Property under any grant or declaraticm
of easement, easerment agreement, reciprocal easement
agreepent, agreement with any adjoining land cwners or
other instruments creating covenants or restrictions for
the benefit of or affecting the Property: (v) chared or
common expense assessnents payable to any asscciation or
corporation in which the owner of the premises is a wember
in any way affecting the Property; and (vi) operating
deficits incurred by Mortgagee in possession or reimbursed
by Mortgagee to any receiver.

-17-
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This Mortgage shall be a lien for all Protective
Advances as to subsequent purchasers and judgment creditors
from the time the Mortgage is recorded, pursuant to Subsection
{b) (5) of Section 15-1302 of the Act.

The Protective Advances shall, except to the extent,
if any, that any of the same is clearly contrary to or
inconsistent with the provisions of the Act, be included in:

(1) determination of the amount of indebtedness
secured by this Mortgage at any time;

(ii) the indebtedness found due and owing to the
Mortgayee in the judgment of foreclosure and any subsequent
amendnenc of such judgment, supplemental judgments, orders,
adjudications or fzndlnqs by the cocurt of any additional
indebtedness gecomlng due after entry of such judgment, it
being agreed 'hat in any foreclosure judgment, the court
may reserve jurisdiction for such purpose;

(iii) determ:nation of amounts deductible from sale
proceeds pursuant to Section 15-1512 of the Act;

(iv) determipatics of the application of income in
the hands of any receiver cr wortgagee in possession; and

(v) conputation of any deficiency judgment
pursuant to Subsections (e) of Szotion 15-1508 and (b) (2)
of Section 15-1511 of the Act.

(b} Should any amount paid out, advanced or incurred
hereunder by Mortgagee, be used d1rect13 o indirectly to pay
off, discharge or satisfy, in whole or in part, any lien or
encunbrance uponh the Propert) or any part thercoli on a parity
with or prior or superior to the lien hereof, then-as
additional security hereunder, Mortgagee shall be cubrogated to
any and all rights, equal or superior titles, liens and
equities, owned or clainmed by any owner or holder of sa2is
outstanding liens, charges and indebtedness, however remote,
regardless of whether said liens, charges and indebtedness are
acquired by assignment or have been released of record by tie
holder thereof upon payment. Mortgagee and any person
designated by Mortgagee shall have the right, and is hereby
granted the right, to enter upon the Property for the foregoing
purposes.

-
H

Section 1.16. Maintenance of Mortgagor’s Interest.
Pursuant to Section 11 of the Note Purchase Agreement and
Section 6.1 of the Credit Agreement (incorporating Section 11
of the Note Purchase Agreepment by referencej, Mortgagor has
agreed not to transfer, pledge, encumber, suffer to exist any
Lien, or assign all or any interest in the Property.

TO09L25TE
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Sectiocn 1.17. Assignzent of Rents.

{2) The assignpent set forth in paragraph {(G) of the
section of this Mortgage entitled "The Property® shall, tc the
extent permitted by law, constitute an absolute and present
assignment of the rents, royalties, issues, profits, revenues,
income and other benefits described in said paragraph, subject,
however, to the conditional permission given to Mortgagcer to
collect and use the same as provided in said paragraph.
Neither the existence nor the exercise of such conditional
permission shall subordinate such assignment tc any sutseguent
assignmant by Mortgagor, and all such subseguent assignments
shail bz subject to the rights of Mortgagee under this
Mortgage. The assignment set forth in paragraph (G) shall be
fully opeirzcive without any further action by Mortgagor or
Mortgagee. -~ liortgagee is hereby irrevecably authorized and
empowered, ai_ivs option, to demand, collect, receive and
enforce pavmeny Of any and all such rents, royalties, issues,
profits, revenues, .income and other benefits at any time during
the continuance c¢f uiry Event of Defauit {as hereinafter
defined), and to give receipts, releases and satisfactions
therefor, whether or rot Mortgagee shall have taken, or at any
time shall take, possessisn of the Land, the Buildings or any
other part of the Property. ~Mortgagee is hereby irrevocably
authorized to notify ail tenants, licensees, invitees, quests,
custoners, occupants and other users cf all or any part of the
Property of Mcrtgagee’s rights viader this Section and under

paragraph (G).

{b} Mortgagor hereby grants to Hertgagee tne right,
at Mortgagee’s option at any time duriug the continuanhce of any
Event of Default, to take all actions with i'espect to any and
all such rents, royalties, issues, profits, cevenues, incone
and other benefits as are contenmpiated by Secrien 2.03 of this
Mortgage. Mortgagor hereby irrevocably authorizes and appoints
Mortgagee the agent and attorney-in-fact of Mortqugyor, at
Mortgagee‘s option, to dermand, collect, recelve and enforce
payment of any and 21l such rents, rovalties, issuesc._ riofits,
revenues, incore and other benefits after the occurre:sce of any
Event of Default, to give receipts, releases and satisfactions
therefor and to apply such collections in the manner provided
in Section 2.03, which appcintment shall be deemed to be
coupled with an interest. Such assignment, grant and
appointrment shall continue in effect until the Indebtedness
shall have been paid in full. Mortgagor hereby irrevocably
consents to the entry upon and taking possession of the
Property by Mcrtgagee pursuant to such grant and appointment,
whether or not foreclosure proceeding shall have been
commenced. Neither the exercise by Mortgagee of any rights
under this Section or the aforesaid paragraph {G), nor the
application of any such rents, royalties, issues, profits,

_19_
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revenues, incofe or other benefits to the Indebtedness, shall
cure or waive any Event of Default or any notice of any Event
of Default or invalidate any such notice or any act done
pursuant to this Mortgage or pursuant to any such notice.

{c) Upon request by Mortgagee, Mortgagor shall assign
to Mortgagee, as additional security for the Indebtedness, by a
written document approved by Mortgagee, ali right, title apd
interest of Mortgagor in and to any and all leases now or
hereafter affecting all or any part of the Property, together
with any and all quaranties and security of, for or otherwise
relating to such leases and all rent and other woney payable or
accruiny under or in connection with such leases, subject to
the conditional permission given to Mortgagor to collect and
use the vents, royalties, issues, profits, revenues, income and
other berefits arising under such leases as provided above.

Section 1.4f. Security Agreement and Fihancing Statenents.

(2} Morccazor and Mortgagee agree: (i) that this
Mortgage shall constirute a Security Agreement within the
meaning of the Uniforx Commetrcial Code (the “Code™) of the
state in which the Proparty is located with respect to (1) amny
preperty included in the dzfinition herein of the word
"property,” which property nay not be deemed to form a part of
the real estate described in Exhibit A or may not constitute a
"fixture® {within the meaning ol the applicable section of the
Code) and (2} any fixture which copstitutes a part of the
broperty, and all replacements of cuch property, sutstitutions
for such property, additions to such pcnperty, and the proceeds
thereof: (1iij that a security interesc irp and te the Property
is hereby granted to Mortgagee and that, uprn recerdation in
the real estate reccrds of the proper offico this instruzment
shall constitute a "fixture filing™ within the weaning of the
applicable section of the Code: and {iii) that ail of
Mortgagor’s richi, title apd interest therein are hereby
assigned to Mcritgagee: all to secure payment of the
Indebtedness.

{b} If anmy Event of Defauit occurs hereunder,
Mortgagee, pursuant to the appropriate provisions of the Clude,
shall have an option to proceed with respect to both the reai
property and any porticns of the Property which are not real
preperty in accordance with its rights, powers and renmedies
with respect to the real property, in which event the default
provisions of the Code shall not apply. The parties agree that
1f Mortgagee shall elect to proceed with respect to any
portions of the Property which are not real property separately
fron the real property, Mortgagee shall have all remedies
available to a secured party under the Code and ten {10} days’
notice of the saie shall be reasonable notice. The reasonable

’
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expenses of retaking, holding, preparing for sale, selling and
the like incurred by Mortgagee shall include, but not be
limited to, attorneys’ fees and legal expenses incurred by
Mortgagee.

Section 1.19. After Acquired Property. To the extent
pernmitted by law, the lien of this Mortgage shall attach
automatically, without the necessity of any action by Mortgagor
or any other person, to all right, title and interest of
Mortgagor in and to any and all after-acquired property of the
character or type described in the section of this Mortgage
entitlerd "The Property™. Mortgagor shail promptly execute and
deliver 2o Mortgagee such documents and instruments as may be
requested by Mortgagee to confirm and perfect such lien.
Mortgagor lereby irrevecably authorizes and appoints Mortgagee
the agent ‘and-attorney-in-fact of Mortgagor to execute all such
documents and ‘astruments on behalf of Mortgagor, which
appointment shai! be deemed to be coupled with an interest.

ARTICLE II.
DEEAULTS AND REMEDIES
Section 2.01. Event of Default. As used in this Mortgage,

the term YEvent of Default" shall mean and refer to the
occurrence of any one or more oIl the following events:

{a) any Event of Default, Osfauit or Actionable
Default under and as defined in the Notes, Note Purchase
Agreement, the Revolving Notes, the Credif-Agreement, the Trust
Agreement, any cf the Additional Mortgages or any other
Financing Document; or

{b) failure by Mortgager to duly keep, oerform,
observe or comply with, or to cause to be duly kepc, performed,
observed or complied with, any covenant, agreepent, condition
or other provision reguired to be kept, performed, chksirved or
compiled with by or on behalf of Mortgagor pursuant to this
Mortgage {other than any covenant, agreement, condition oy
other provision that is the subject of a separate Event of
Default pursuant to this Section): provided, however, that such
failure shall not be an Event of Default unless and until
written notice of such failure shall have been given to
Mortgagcr and such failure shall not have been cured before
expiration of the period of 30 days following the giving of
such notice; or

(c) discovery of any material breach or material

inaccuracy of any warranty or representation of Mortgagor set
forth in this Mortgage; or

-21-
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(d) any other cause for accelerating the maturity of
the Indebtedness, or for declaring the Indebtedness to be
immediately due and payable, pursuant to this Mortgage or any
of the other Financing Documents: or

(e) the lien of this Mortgage shall cease to be a
valid and perfected first priority lien, subject only to the
Permitted Exceptions.

Section 2.02. Mortgacee’s Power of Enforcement. At any
time during the continuance of any Event of Defauit and
followino the giving of a Notice of Actionable Default (as that
term is‘defined in the Trust Agreement) and during such time as
such Notice of Actionable Default has not been withdrawn
pursuant tc Che terms and provisions of the Trust Agreement,
Mortgagee muy rroceed by any appropriate judicial or
non-judicial action or proceeding to (a) enforce payrment of all
or any part of the Indebtedness in accordance wWith the
Financing Documents, (b) declare the entire balance of any or
all of the Indebtednzcss to be immediately due and payable
without presentment, demand, protect or notice of any kind (all
of which are hereby expressly waived by Mortgager), (c) enforce
performance of any term of this Mortgage or any of the other
Financing Documents, (d) enio:ze any other rights of Mcrtgagee
with respect to the Indebtedness, the Property or any other
security for the Indebtedness, (e) foreclese this Mortjage and
pursue all remedies afforded to a ucrtgagee under and pursuant
to the Act, (f) to the extent permivced by law, pursue the
partial foreclosure of this Mortgage for _any part of the
Indebtedness then due and payable, sub)éct to the continuing
encunmbrance ¢f this Mortgage as security for .the balance of the
Indebtedness not then due, (g) advance sum:, in an amount to be
determined by Mortgagee in its sole discreticn,, to satisfy any
or all of Mortgagor’s obligations under the Fiazurlng
Docurments, or (h) pursue any other rights, powers and remedies
available to Mortgagee, at law or in equity, in connection with
the Indebtedness, the Property or any other security io: the
indebtedness. Mortgagee may pursue any or all such actiups or
proceedings, at Mortgagee’s option, separately or concuriently -
and in such order as Mortgagee may desire, either with or
without entry or taking possession and whether or not all or
any part of the Indebtedness shall have been declared to be
immediately due and payable or shall otherwise be due.
Mortgagee may pursue any and all such actions or proceedings
without prejudice to Mortgagee’s right thereafter to foreclose
this Mortgage and without prejudice to any right of Mortgagee,
the Noteholders or the Lenders thereafter to proceed by any
other action or proceeding to enforce any or all rights, powers
and remedies of Mortgagee, the Noteholders cor the Lenders with
respect to the Indebtedness, the Property or any other security
for the Indebtedness, whether or not the basis for any such

.
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subseguent action or proceeding shall be an Event of tefault
existing at the time such earlier action or proceeding was
comzenced.

Section 2.02. Mortgagee’s Richt To Enter and Take
Possession.

{(a) At any time during the continuance of anv Event
of Default, whether or not foreclosure proceedings shall have
been instituted, Mortgagee, to the extent permitted by law, may
enter and take possession of ali or any part of the Property,
may exclude Mortgagor and its officers, employees, agents,
contractors, attorneys and other representatives therefrom and
may have joint access with Mortgagor to the books, papers anpd
accounts ci Mortgagor and of any manager of the Property. Upon
reguest by Mcotgagee at any time during the continuance of any
Event of Default.  Mortgager shall peaceably and quietiy vacate,
surrender and dz2liver possession of the Property (or any part
of the Property char may be designated by Mortgacee) to
Mortgagee. If Morlgugor shall not vacate, surrender and
deliver pcssession of thie Property {or such part of the
Property) to Mortgagee as provided above, then, without
limiting any other right to enter and take possession c¢f the
Property (or such part of cke Property), Mortgagee may resort
to any and all legal and egquitable remedies reguired to evict
and dispossess Mortgager therelron {including, without
limitaticn, one or more summary ycoceedings or actiorns feor
forcible entry and detainer, trespiss to try titie or
restitution), and Mcrtgagee may obtoair a judgment, order or
decree of anv ccurt of competent juricdiction conferring on
Mortgagee the right to immediate possessior and reguiring
Mortgagor tc immediately vacate, surrende” and deliver
possession of the Property {or such part ot tie Propertyj} to
Mcrtgagee. Mortgagor hereby specifically and ivrevecably
consents toc the entry of any such judgment, order or decree.
Upon request by Mortgagee, Mortqgager shall pay to Mortgagee, cor
to any other person that Meoritgagee may designate, ali vosts,
expenses and liabilities {including, without linmitaticy
attorneys’ fees) incurred by Mortgagee, by any of the
Ncteholders or by any of the Lenders in connection with apv
such failure to vacate, surrender and deliver possession o7r.in
connection with any such judgment, order or decree or the
exercise of any such remedies, together with interest thereon
at the Note Purchase Agreement Default Rate or Credit Agreenent
Defauit Rate, as applicable, from the date incurred by
Mortgagee, by anv of the Noteholders or by any of the Lenders
until the date so paid to, or as directed by, Mortgagee.

(b) After any such entry into possession, Mertgagee,
acting in Mortgagor’s nace or otherwise, may hold, store, use,
operate, manage and control the Property (or any part of the
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Property which then is in the possession of Mortgagee) and oay
conduct the business and operations thereof. In doing so,
Mortgagee may, but shall not be obligated to:

(i) carry cut any and all necessary and desirable
maintenance, repairs, renewals, replacements, alterations,
additions, betterments and improvements of or to the
Property (or such part of the Property):

(ii) purchase or otherwise acguire and install in
or on the Property {(or such part of the Property)
additional fixtures, personal property and other property
of the type encumbered by this Mortgage;

iii) insure the Property or keep the Property
insured;
fiv) manage, operate and exercise all rights and
powols of Mortgagor with respect to the Property (or such
part/ of the Property) and the management and operation
theredf (including, without limitation, the right to enter
into leases, to cancel, enforce or modify leases, to evict
tenants oy summary proceedings or ctherwise and to take
cther approsriate steps to enforce leases);

{v) cater into agreerments with others to exercise

the rights and rnowers of Mortgagee under this Mortgage: and

(vi) collect and receive all rents, rovailties,
issues, protits, révenues, income and other benefits of and
from the Prceperty (or.such part of the Property) and any
business or other cperutions conducted therein or thereon
by or on behalf of or lor the benefit of Mcrtgagor
(inciuding those past cur-as well as those accruing
thereafter), and apply the money so received in accordance
with the provisicns of the Trust Agreement.

{c) in the event of any wch entry intc possession,
Mortgagee shall be l1iable to accoullt /'anly for rents, royaities,
issues, profits, revenues, income aivi renefits actuallywy
received by Mortgagee while in possession of the Property.
the event of any foreclosure, Morigagee may remain in
possession cf ail or any part of the Proper iy until the
foreclosure sale and thereafter during any period of
redenmption. iIn the absence of any foreclosvie, Mortgagee may
remain in possession of all or any part of tiwe Property as long
as there exists an Event of Default. The same right of takirg
possession shall exist during the continuance o« aay subseguent
Event of Default. Neither Mortgagee, any of the XHhteholders
nor any of the [Lenders shall be obiigated, by wvirtue ~f this
Section or by wvirtue of apy actions conteaplated by this

In
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Mortgage or by any of the other Financing Doculents, te perform
or discharge any obligation, duty or liability of Mortgagor
under any lease or other agreement relating to ail or any part
of the Property or under any law, ordinance, rule, regulation,
order, judgaent, injunction or decree relating to a2ll or any
part of the Property. Neither Mortgagee, any of the
Noteholders nor any of the Lenders shall incur any liability
for, nor shall Mortgagor assert amy claim or set off as a
result of, any acts or onmissions of Mortgagee, any Noteholders
or any Lenders or of Mortgagee’s, or any Noteholder’s cr any
Lender’s officers, employees, agents, contractors, attorneys or
other representatives, while in possession of all or any part
of the Property (except for damages directly caused by
Mortgagec’s, or any Noteholder’s or any Lender’s own gross
neqgligence-or, inteational wrongful acts). Mortgagor hereby
expressly and (irrevocably waives, releases, discharges and

relinquishes all such liabilities, claims and rights of set off.

{d) Upon roguest by Mortgagee, Mortgagor shall pay to
Mortgagee, or to any-clner person that Mortgagee may designate,
all costs, expenses and- iiabilities (including, without
limitation, attorneys’ fees and expenses) incurred by
Mortgagee, by any of the WNoteholders or by any of the Lenders
in connection with the holaing. storage, use, operation,
management, control, maintenance, repair, alteration or
inprovement of all or any part of the Property (except to the
extent such costs, expenses and liebilities shail have been
paid out of collections from the Pronerty as provided above},
together with interest thereon at the linte Purchase Agreement
Default Rate or Credit Agreement Defauli Rate, as applicable,
from the date incurred by Mortgagee, by any of the Noteholders
or by any of the Lenders until the date sc paid to, or as

directed by, Mortgagee.

(e) Without liriting the generality of the foregoing
provisions of this Section, Mortgagee shall also have all
power, authority and duties as provided in Section 15-:703 of

the Act.

Section 2.04. Appointment of Receiver.

(2a) Upon, or at any time after the filing of a
complaint to foreclose this Mortgage, the court in which such
conmplaint is filed may apponint a receiver of the Property
whenever Mortgagee, when entitled to possession, so requests
pursuant to Section 15-1702(a) of the Act. Such receiver shall
have all powers and duties prescribed by Section 15-1704 of the
act, including the power to make leases to be bipding upon aill
parties, including the Mortgagor after redemption, the
purchaser at a sale pursuant to a judgment of foreclosure and
any person acquiring an interest in the Property after entry of

=25-
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a2 judgment of foreclosure, all as provided in Subsection (g) of
Section 15-1701 of the Act. 1In addition, such receiver shali
also have the following powers: (i) to extend or modify any
then existing leases, which extensions and modifications maxr
provide for terms to expire, or for options to lessees to
extend or renew terms to expire, beyond the maturity date of
the indebtedness hereunder and beyond the date ¢f the issvance
of a deed or deceds to a purchaser ¢r purchasers at a
foreclosure sale, it being understocd and agreed that any such
leases, and the options or cther such provisions to be
contained therein, shall be binding upon Mortgagor ang ail
persons whose interests in the Property are subject to the lien
herscf and upon the purchaser or purchasers at any foreclosure
sale, notwithstanding any redempticn, discharge of the mortgage
indebtecness, satisfaction of any foreclosure judgment, or
issuance of any certificate of sale or deed to any purchaser:;
and (11) all other powers which may be necessary or are usual
in such cases for the protection, possession, controi,
ranagement ani-operation of the Property during the whoie of
the period of reczivership. The court from time to time,
either before or after entry of judgment of foreclosure, may
authorize the receiver to apply the met incope in his hands in
payment in whole or i part of: {i) the Indebtedness secured
hereby, or by or included in any judgment of foreclosure or
supplenental judgnent or Gther item for which Mortgagee is
authorized to make a Protective Advance; and (ii} the
deficiency in case of a salv.and deficiency.

{b} Upon reguest by Noitgagee, Mortgagor shaiil pay to
Mortgagee, or to any other personh.tiiat Mortgagee may designate,
or toc any such recelver, all costs. cxpenses and liabilities
{including, without limitation, attorrneys’ fees, receivers’
fees, agents’ compensation and the fees 4f any nanager retained
by such receiver) incurred by Mortgagee, by -aany of the
tioteholders, by any ©of the Lenders or by sunn receiver in
connection with the appointment of such receivsr and the
exercise of the rights and powers of such receiver, except to
the extent such costs, expenses and liabilities :ha1l have been
paid out of coliections from the Property as providged 'in the
immediately preceding Secticn, together with interest thereon
at the Note Purchase Agreement Defaull Rate or Credit aAgreezent
Default Rate, as applicable, from the date incurred by
Mortgagee, by any of the Noteholders, by any of the Lenders or
by such receiver until the date so paid to, or as directed by,
Mortgagee or to such receiver.

»
»

Section 2.05. Waiver of Certain Rights. Mortgagor agrees,
to the extent permitted by law, that neither Mortgagor nor any
person at any time claiming through or under Mortgagor shall
set up, clain or seek to take advantage of any law now or
hereafter in force pertaining to the rights of sureties or
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providing for any appraisement, valuation, stay, notice of
election to accelerate maturity or to declare the Indebtedness
due, extension, redemption, moratorium, honmestead or exemption
fron execution or sale, in order to prevent or hinder the
foreclosure of this Mortgage during the continuance of any
Event of Default, the final and absolute sale of all or any
part of the Property or the final and absolute putting into
possession thereof, immediately after any such sale, of the
purchaser or purchasers at such sale or the enforcement of any
other rights or remedies of Mortgagee, any of the lotelLolders
or any of the Lenders under this Mortgage or under any of the
other Financing Documents. MORTGAGOR, FOR ITSELF AND FOR ANY
AND ALL PZIRSONS WHO MAY AT ANY TIME CLAIM THROUGH OR UNDER
MORTGAGOR "R WHO HEREAFTER MAY OTHERWISE ACQUIRE ANY INTEREST
IN OR TITLE TO ALL OR ANY PART OF THE PROPERTY OR ANY OTHER
SECURITY FOR-TUE INDEBTEDNESS, HEREBY IRREVOCABLY WAIVES AND
RELEASES, TO ThT EXTENT PERMITTED BY LAW, ALL BENEFIT OF ANY
AND ALL SUCH LAY¥S, ANY AND ALL RIGHTS OF REDEMPTION AND ALL
RIGHTS OF REDIMPT LGN PURSUANT TO SECTION 15-1601(b} OF THEL ACT,
AND 2ANY AND ALL RIGHT 7C HAVE THE ASSETS CONSTITUTING THE
PROPERTY OR BNY OTHEX SZCURITY FOR THE INDEBTEDNESS MARSHALLED
UPON ANY FORECLOSURE Oh OTHER ENFORCEMENT OF THIS MORTGAGE.
Mortgagee or any Court having jurisdiction to foreciose this
Mortgage may sell the ¥roperiy in part or as an entirety.
Mortgagor acknowledges that the Property does not cons:titute
agricultural real estate, as said term is defined in fection
15-1201 of the Act or residential veal estate or defined in
Section 15-1219 cf the Act. Neitner Mortgagee, any ¢f the
Noteholiders ncr any of the ienders shall be reguired to accept
the Property, any pari or parts therecd or any other security
for the Indektedness in satisfaction ¢f all or any part of the
Indebtedness. Neither Mortgagee, any of Che Noteholders nor
any of the Lenders shall be required to acceri any
apportionment of the Indebtedness to or among uny part or parts
of the Procerty or any other security for the Irdedbtetness. if
any law ncw in force of which Meortgagor might take advantaae
despite this Section shall be repealed or shall ceage To be in
force after the date hereot, then such law shall not toereaiter
be deemed to preclude the application of this Section.

Section 2.06. Leases. Any foreclosure of this Mortgage
and any other transfer of ali or any, part of the Property in
extinguishment cof all or any part of the Indebtedness may, at
Mortgagee’s option, be subject to any or all leases of all or
any part of the Property and the rights of tenants under such
leases. No failure to make any such tenant a defendant in any
foreclosure proceedings or to forecleose or otherwise terminate
any such lease and the rights of any such tena2nt in conpection
with any such foreclosure or transfer shall be, or be asserted
to be, a defense or hindrance to anv such forecicsure or
transfer or to any proceedings seeking collection of all or any
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part of the Indebtedness {including, without limitation, any
deficiency remaining unpaid after completion of any such
foreclosure or transfer).

Section 2.07. Suits To_Protect Property. Mortgagee 1is
hereby irrevocably authorized, at Mortgagee‘’s option, o
initiate and maintain any and all suits and proceedings that
Mortgagee may deem advisable, at Mortgagor’s expense (a} to
prevent any impairment of the Property or of the security of
this Mortgage by any uniawful acts or omissions, (b} to prevent
the occurrence or continuance of any violation of this Mortgage
or of 2dy of the other Financing Documents, (c) to foreclose
this Morcoage, (d) to preserve and protect Mortgagee’s interest
in the Prouperty, and (e) to restrain the enforcement of, or
compliance with, any law, ordinance, rule, regulation, order,
judgment, iniunction or decree that may be unconstitutional or
otherwise invaliZ, if such enforcement or compliance might (in
Mortgagee’s judyrent) impair the Property or the security of
this Mortgage or be-prejudicial tc the interests of Mortgagee,
the Noteholders or tipe Lenders.

Section 2.08. 2Appiication of Monev by Mortcacee. Any
money collected or received by Mortgagee in connection with the
pursuit of any rights, poweis or renedies after the occurrence
of any Event of Default shall bes-applied, to the extent
permitted by law, in accordance with the terms of the Trust

Agreenent.
Section 2.09. No Waiver.

{a) Ho delay or omission of Mortgagee, any oi the
Noteholders or any of the Lenders to insist vpon strict
performance of any cokligation of Mortgagor uiler or in
connection with this Mortgage or any of the otied Financing
Documents or to exercise any right, power or remedy available
after the occurrence of any Event of Defauit shall waive,
exhaust or impair any such obligation or any such right, power
or remedy, nor shall any such delay or omission be conscrued to
be a waiver of, or acguiescence in or to, any such Event ot
Default. Notwithstanding any such delay or omission, dortgagee
thereafter shall have the right, from time to time and as citen
as pay be deexmed advisable by Mortgagee, to insist upon and
enforce strict performance of any and all obligaticns of
Mortgagor under or in connection with this Mortgage or any of
the other Financing Documents. Each and every right, power and
remedy available to Mortgagee after the occurrence of any Event
of Default may be exercised from time to time and as cften as

may be deemed advisable by Mortgagee.

{b) No waiver of any Event of Pefault shall extend to
or affect any subsequent Event of Default or any other Event of
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Default then existing, nor shall any such waiver impair any
rights, powers or remedies available to Mortgagee after the
occurrence of any Event of Default. After the occurrence of
any Event of Default (whether or not the Indebtedness or any
part therecf shall have been declared to be immediately due and
payable), Mortgagee, each of the Noteholders and each of the
Lenders may accept payments of amounts cwirg in respect of the
Indebtedness, and no such acceptance shall waive any such Event
of Default or result in any deceleration of maturity or in any
Indebtedness which shall have been deciared to be due and
payable no longer being due and payable, unless Mortgagee
expressiy and specifically agrees in writing to any such waiver
or deceleration or that such Indebtedness is no longer due and

payable.

Secticn 2.10. Renedies Cumulative. No right, power or
remedy now or lherpafter available to Mortgagee, any of the
Noteholders, any i the Lenders or any receiver pursuant tc any
of the Financing Documents or pursuant to any law or judicial
decision, is or shaii pe exclusive of any other right, power or
renmedy, and each and every such right, power and remedy shaiil
be cunulative and concurrcat and shall be in addition to each
and every other right, pcuer and remedy now or hereafter
available pursuant to any ¢i the Firancing Documents or
pursuant to any law or judicial Jdecision. Notwithstanding
anything to the contrary set fortin in this Mortgage or in any
of the cther Financing Documents, 70 act of Mortgagee shall be
construed as an election to proceed under any one provision cf
this Mortgage or of any applicabie s¢atute or other law te the
exclusion of any other such provisicn, statute or other law.

Section 2.11. Discontinuance of Proceedings. If
Mortgagee, any of the lNoteheolders or any of ihz Lenders shall
exercise any right, power or remedy available irsuant to this
Mortgage or any of the other Financing Documents or pursuant to
any law or judicial decision, and if such exercise and any
related proceedings shall be discontinued or abandored for anv
reason, cr if any such preceedings shail result in a {jiazi
determination adverse to Mortgagee, to such Notehclders or to
such Lenders, then, to the extent pernitted by law, Mortuacor,
Mortgagee, such Noteholders and such Lenders thereafter shail
be restored to their respective former positions and to their
respective rights, powers and remedies under the Financing
Documents or otherwise relating to the iIndebtedness, the
Property or any other security for the Indebtedness, and all
rights, powers and remedies of Mortgagee, such Noteholders and
such Lenders shall continue to be available as if no such
exercise and no such proceedings had occurred.

Section 2.12. Additicnal Security. If Mortgagee, any of
the Noteholders, any of the Lenders or any trustee or other
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fiduciary of Mortgagee, any of the liotehclders, or any of the
Lenders at any time holds additional security for, or any
guaranty of, all or any part of the Indebtedness (including,
without limitation, the Additional Mortgages), then Mortgagee,
such Noteholders, such Lenders or such trustee or fiduciary may
foreclose such security or otherwise enforce its rights, powers
and repmedies with respect to, and realize upon, such security
or such guaranty {(as the case may bke), either before or
concurrently with or after a foreclosutre or other enforcement
cof this Mortgage or of any cof the other Financing Documents,
without being deemed tc have waived any rights, benefits, liens
or security interests evidenced by or arising under or in
connection with this Mortgage or any of the other Financing
Docunments and without being deemed to have made an election
thereby or to have accepted the benefits of such guaranty or
such additional security (or the proceeds thereof) in fuli
settlement of the Indebtedness and of its rights with respect
thereto. No judgment, order or decree with respect to any of
the Noters or any cof the Revolving Notes or with respect to any
such guaranty or security, whether rendered in the State where
the Land is located or elsewhere, shall in any manner affect
the security o©f this Mortgage, and any deficiency or other debt
represented v any such judgment, corder or decrece shall, to the
extent permitiaed. by law, be secured by this Mortgage ¢ the
same extent that the Indebtedness shall have been secured by
this Mortgage priny to the rendering of such judgment, order or
decree. Mortgagor, for itseilf and for any and all persons who
may at any time cla.n “arough or under Mortgagor or whs
hereafter may otherwise acguire any interest in or titie to all
or any part of the Prop:rty or any other security for the
indebtedness, heretby iryvevacably waives and releases, tc the
extent permitted by law, 31l benefit of any and &1l laws that
would limit or prohibit the effectiveness of anything set forth

in this Section.

ARTICLZ I13.

MISCELLANIZOUS

Section 3.01i. Use of Certain Terms. ~Each reference in
this Mortgage Toc Mortgager, Mortgagee, any Gd the Noteholders,
or any of the Lenders shall be deenred aiso to include the
successors and assigns of such person. Each «¢c~ference 1in this
Mortgage to any gender shall bce deemed also to dnciude any
other gender, and the use in this Mortgage of the singular
shall be deemed a2lso to inciude the piural and vice versa,
unless the context reguires otherwise. As used in thiis
Mortgage, the tern "person™ shail mean and refer to ary and all
individuals, sole proprieterships, partnerships, joinc

6

b}
4

TO09LLS



UNOFFICIAL;GC@PY

ventures, associations, trusts, estates, business trusts,
corporations (non-profit or otherwise), financial institutions,
governments (and agencies, instrumentalities and political
subdivisions thereof), and other entities and organizations.
Each reference in this Mortgage to the fees or other
compensation of any agents, contractors, attorneys or other
representatives of Mortgagee shall be deemed also to include
expenses and disbursenments, as well as fees of
paraprofessionals and similar personnel (such as paralegals and
legal assistants).

Section 3.02. Headings. The headings of the Articles,
Sectionc, paragraphs and other subdivisions of this Mortgage
are for-/cznvenience of reference only, are not to be considered
a part ot <(lils Mortgage and shall not limit, expand or
otherwise ‘affect any of the terms of this Mortgage.

Section 3.03 liotices. All notices, reports, demands,
requests and other communications authorized or required under
this Mortgage to be. glven to Mortgagor or Mortgagee shall be
given in the manner and to the addresses specified in the Trust
Agreement for the giving of notices.

Section 3.04. Binding Lffect. All covenants, agreements
conditions and other provisions of this Mertgage shail run with
the Land and shall bind and inure to the benefit of Mortgagor,
Mortgagee, the Noteholders, the Lenders and their respective
successors and assigns, whether so expressed or not. 1If there
is more than one Mortgagor at any time, all undertakings of
Mortgagor under this HMortgage shall be Jdeemed to be joint and
several.

Section 3.05. Provisions Subiject to Apgitcable Laws;
invalid Provisions To Affect No OGthers. All richts, powers and
remedies provided in this Mortgage may be exercised only tc the
extent that the erercise thereof does not violate any law and
are intended toc be linited to the extent necessary sc that they
will not render this Mortgage invajid, illegal or
unenforceable. In the event that any of the covenants,
agreements, conditicns or other provisions of this Mortgune
shall be deemed invalid, illegal or unenforceable in any
respect, the validity, legality and enforceability of the
remaining covenants, agreements, conditions and other
provisions of this Mortgage shall in no way be affected,
prejudiced or disturbed thereby.

)y

Section 3.06. Changes. Neither this Mortgage nor any
covenant, agreement, condition or other provision of this
Mortgage may be changed, waived, released, discharged,
withdrawn, revoked or terminated oraliy, or by any action or
inaction. In order to be effective and enforceable, any such

100LLSTE
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change, waiver, release, discharge, withdrawal, revocation or
termination rust be evidenced by a written docuzment or
instruzent signed by the party against which enforcezment of
such change, waiver, release, discharge, withdrawal, revecation
or termination is sought, and then shall be effective and
enforceable only to the extent specifically provided in such
document or instrument. Any agreement hereafter made by
Mortgagor, Mortgagee, any of the Noteholders or any of the
Lenders relating to this Mortgage or to any of the other
Financing Documents shall be superior to the rights of the
holder, owner or beneficiary of any intervening lien or
encunbrance. Neither the modification of this Mortgage or any
of the other Financing Documents nor the release of any part of
the Prcparty from the lien of this Mortgage shall ippair the
priority -0f such lien.

Section 207, Wajver of Conditions. All conditions to any
agreepent or objigation of Mortgagee under this ¥ortgage or
under any of tiie other Financing Documents (including, without
limitation, any a¢reiment or cobligation to make any
Conpensation or other funds available to Mortgagor) are solely
for the benefit of Mortoagee, the Noteholders and the Lenders.
Any or all such conditions-may be waived or relaxed at any tinme
or times by Mortgagee. &Ko cuch walver or relaxation in any
particular instance shall affert Mortgagee’s discretion in
dealing with any such condition in any other instance.

Section 3.08. No Benef3t to 7"hivd Parties. Each covenant,
agreerent, condition and other provision of this Mortgage and
of the other Finanpcing Documents is and _at all times shall be
deemed to be fcr the exclusive benefit of-ilsrtgagor, Hortgagee,
the Noteholders and the lenders. Nothiny sec¢ forth in this
Mortgage or in any of the other Financing bocuments shall be
deered to be for the benefit of any other person (including,
without 1limitaticn, the holder, owner or beneficiary of any
other lien or interest 1n or on all or any part of the Property
or the owner of any interest in Mertgagor).

Section 3.0%. Exercise Of Discretion. Each and every
decisicon, determination, estimate, request, consent or sirilar
matter to be made c¢r given by Mortgagee from time to time
pursuant to or in connection with this Mortgage shall be within
Mortgagee’s sole, absolute and unlimited discretion, except to
the extent expressly and specifically provided to the contrary
in this Mortgage or in any of the other Fimancing Documents.

Section 3.10. Representatives of Mortgagee. All ridghts,
powers and remedies of Mortgagee under this Mortgage may be
exercised by Mortgagee itself or by its officers, employees,
agents, contractors, attorneys or other representatives.

)
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Section 3.31i1. Govern} Law. The grant of this Mortgage,
the creation of Mortgagee‘’s rights and interests hereuvpnder, the
publication and perfection of the lien, security interest and
other rights and interests granted or otherwise arising
hereunder and the exercise of Mortgagee’s rights, powars ang
remedies relating to the Property (whether specifically
provided in this Mortgage or provided by applicable law) shall
be governed by and construed in accordance with the internal
laws of the State in which the Land is located, withocutr regard
to principles of conflicts of law. Otherwise, to the extent
permitted by applicable law, this Mortgage and the other
Financing Documents {including, without limitation, terms
relating to usury considerations and terms relating to
Mortgagor‘s liability for any deficiency following any
foreclosure of this Moritgage or any other transfer of all or
any part of the Property in extinguishment of any part of the
Indebtedness) shall be governed by and construed in accordance
with ths internal laws of the State of New York, without regard
to principles of conflicts of laws.

Section 3.12. Receipt of Copy Acknowiledged. Each of
Mortgagor «rnd, Mortgagee hereby acknowledges that it pas
received an socurate and complete copy ©f this instrument as

executed by Mostgagor.

Section 3.11. intentienally Omitred.

Section 3.14. [dargpimunr Amount Secured. This Mortgage is
given not only to secure the Indebtedness, but also to secure
any cther ancunt or amciants that may be cobligatery advances or
made at the ortion of Mortocagee, Noteholders or lLenders, andg
any additional disbursements as may be made by Mortgageco,
liocteholders or lLenders, 13 accordance with the terms of this
Mortgage and the Financing DPocuments, including the Credit
Agreenent. As providged in tih: Financing Documents, this
Mortgage shall secure any and all additional or further mneonies

which mavy be obligatory advance:: or made at the cption of

Mortgagee, loteholders or Lenders, :2fter the effective date
hereof, but any and all future advauces secured by this
Mortgage shall be made not mere than 78 yvears after the
effective date heresvi. The total amouvn’. of Indebtedness
secured hereby may decrease oY increasc [from time to tice but
shall not exceed the principal sumr of Fightv Miilicn Bollars
{$80,000,0006). Except as otherwise provid:zd in the Financing
Documents, nothing herein contained shall e eermed an
obligation on the part of the Mortaagee, Hotelcilders or
Lenders, to make any future advances.

Section 3.15. Revolving Credit. The Indebtedness
evidenced by the Rewvolving Notes (“Revolving Loan™) which is
repaid by Mortgagor may be reborrowed pursuant tc and 1n
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accordance with the Credit Agreement. Pursuant to Section
1302¢(b} {3} of the Act, notwithstanding any such repayment of
the Revolving Loan, 211 moneys advanced or applied under the
Credit Agreement shall have priority from the date this
Mortgage is recorded.

Section 3.16. Interest Rate aAgreement. Mortgagor has
entered into, or may in the {future enter into, agreements for
Rate Hedging Obligations ("Interest Rate Agreement™) with FNBC
or any other Lender, pursuant to which Mortgagor will be
required to make certain payments to Mortgagee, ¥NBC or such
other Jender as provided in such Interest Rate Agreement.
Mortgagor agrees that payaments due under any Interest Rate
Agreement shall constitute an obligatory advance of loan
proceeds seCtred hereby, whether or not the total indebtedness
exceeds the fare amount of the Revolving Notes as provided in

the Interest Ruat< Agreepent.

Section 2.17. Yoiver of Jury Trial; Submission to
Jurisdiction; Waive; 0f Service and Venue. Mortgagor reaffirms
and incorporates herein the provxs1ons cf the Note Purchase
Agreement and Credit Agrecment (a) waiving Jury trial and
service of process and (b) submitting to jurisdiction and venue.

Section 3.18. Substitution-of Security Trustees. Pursvant
to the terms of the Trust Agreenent, the Noteholders and the
Lenders may remove and replace Mcrlgagee as security trustees

thereunder.

ARTICLE 1V,
ADDITIONAL MORTGAGES

Mortgagor ackncwledges and agrees that the Jadebtedness
secured hereby is securecd by the Property and various other
cellateral, without limitation, including at the time of
eyecution of this Mortgage, the Property described in the
Additional Mortgages which have been filed 1n other
jurisdictions and States. Mortgagor specifically acknowiziges
and agrees that none of those properties, in and of itseld  if
foreclosed upon would be sufficient to satisfy the outstanding
amount of the Indebtedness. Accordingly, Mortgagor
acknowledges that it is in Mortgagor‘’s contemplation that the
various Additional Mortgages and the other collateral pledged
to secure the Indebtedness may be pursued by Mortgagee in
separate proceedings in the various States and counties where
such collateral may be located and additionally that Mortgagor
and other parties liable for payment of the Indebtedness will
remain liable for any deficiency judgments in additien to any
amounts Mortgagee may realize on sales of other properties or
any other collateral given as security for the Indebtedness.

TO2L5T6
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Specifically, and without limitation of the foreqoing, it is
agreed that it is the intent of the parties hereto that in the
event of a foreclosure cf this Mortgage or any of the
Additional Mortgages in any separate proceeding, that the notes
evidencing the Indebtedness shall not be deemed merged into any
judgment of foreclosure, but shall rather remain outstanding.
It is the further intent and understanding of the parties that
Mortgagee, following an Event of Default, may pursue all of its
coljateral with the Notes and Revolving Notes remaining
outstanding and in full force and effect notwithstanding any
judgment of foreclosure or any other judgment which Mortgagee

may obtain.

Mertgigee shall be entitled to enforce payment and
perforrance ol the Indebtedness and to exercise all rights and
powers under (his Mortgage cr under any Financing Document or
other agreement rn: any laws now or hereafter in force,
notwithstanding that some or all of the Indebtedness may now or
hereafter be otherwisz secured, whether by mortgage, deed of
trust, pledge, lien, assignment or otherwise, including, but
not limited to the Addicicnal Mortgages. ¥Neither the
acceptance of this Mortgage nor its enforcement, whether by
court action or pursuant to vower of sale, shall prejudice or
in any manner affect Mortgags::-'s right to realize upon or
enforce any other security now nr hereafter held by Mortagagee,
it being agreed that Mortgagee shall be entitled to enforce
this Mortgage and any other security now or hereafter held by
Mortgagee in such order and manner &5 it may be in its absolute
discretion determine. Ko right or remeuy herein conferred upcn
or reserved to Mortgagee is intended to 'be exclusive of any
other remedy herein or by law provided or ermitted, Lit each
shall be cunulative and shall be in addition ¢n every cther
right and remedy given hereunder or now or hereasfter existing
at law or in equity or by statute. Every power o rexedy given
by any of the Financing Documents to Mortgagece, or (Lo which
Mortgagee may be ctherwise entitled, may be exercised
concurrently or independently, from time to time and as often
as may be deened expedient by Mortgagee, and Mortgagee 7y
pursue inconsistent remedies.

Mortgagor acknowledges and agrees that the Property and the
property encunbered by the Additional Mortgages are located in
one or more States and therefor Mortgagor waives and
relinquishes any and all rights it may have, whether at law or
equity, to reguire Mortgagee to proceed to enforce or exercise
any rights, powers and remedles it may have under the Financing
Docunments in any particular manner, in any particular order, or
in any particular State or other jurisdiction.

Furthermore, Mortgagor acknowledges and agrees that
Mortgagee shall be allowed to enforce payment and perfoermance

-35-
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of the Indebtedness and to exercise alil rights and powers
provided under this Mortgage, the other Financing Documents, or
any of ther, or under any provision of law, by one or more
proceedings, whether contemporaneous, consecutive or both in
any one or more States in which the security is located.
Neither the acceptance of this Mortgage, or of any other
Financiny Document, nor its enforcement in one State, whether
by Court action, power of sale, or otherwise, shall prejudice
or in any way limit or preclude enforcement of the Financing
pocuments, or any of them, through one or more additional
proceedings, in that State or in any other State.

Mortuy~sgor further agrees that any particular proceeding,
including without iimitation, foreclosure through cocurt action
(in a state or federal court) or power of sale, may be brought
and prosecutel. in the local or federal courts of any one or
more States as o all or any part of the Property or the
property encumberad by the Additional Mortgages, wherever
located, without renard to the fact that any one or more prior
or contemporaneous pruceedings have been situated elsewhere
with respect to the sare or any other part cf the Property and
the property encumbered by the Additional Mortgages.

Mortgagee may resort to zny other security heild by
Mortgagee for the payment of tho Indebtedness in such order and

manner as Mortgagee may elect.

Notwithstanding anything contaired herein to the contrary,
Mortgagee shall be under no duty to Morigager or others,
including, without limitaticon, the holder of any jumnior, senior
or subordinate mortgage on the Property or any part thereol or
on any other security held by Mortgagee, to cxercise or exhaust
all or any of the rights, powers and remedies available to

Mortgagee.
ARTICLE V.

TRUSTEE’S DUTY OF CARE

Mortcagee shall not be liable for any acts, omissions,
errors of judgment or mistakes of fact or law inciuding,
without limitation, acts, omissicons, errors or mistakes with
respect to the Property, except for those arising out of or in
connection with Mortgagee’s gross negligence or willful
misconduct, or failure to use reasonable care with respect to
the safe custody of any noneys or securities in Hortgagee’s
possession. Without limiting the generality of the foregeoing,
Mortgagee shall be under no obligation to take any steps
necessary to preserve rights in the Property against any other
parties but may do so at its option, but all expenses incurred

=36~
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in connection therewith shail be for the sole account of
Mortgagor, and shall be added to the Indebtedness secured

hereby.

IN WITNESS WHEREOF, Mortgagor has caused this Mortgage to
be executed as of the day and year first above written.

ARCHIBALD CANDY CORPORATION, an
Illinois corporation

By: (:2421¢v~J4:;29%5ﬁ1//

Title: VA<

sty € PR
1756R(1)
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STATE oF _MEwW YokK )
) ss.
COUNTY OF AEw) JoRK )

1, ROCkweLL 7¢:4W£Y, a Notary Public in a and for the

said County and State aforesaid, DO HEREBY CERTIFY, that
Mﬂ(_f_ﬁil_. the yics PRESOENT

of Archibald cCandy
Corporation, aa/ J/JLLi¥oIs

corporation, personally known
to me to be the same person whose name is subscribed to the

foregoing instrument as such YIirE -PPESILENT appeared before
me tais day in person and acknowledged that (s)he signed and
deiivered the said instrument as his(her) own free and

voluntary act and as the free and voluntary act of said
corporarion, for the uses and purposes therein set. forth.

7H
Given vid2r my hand and notarial seal this ;ﬂ day of
CE(OLER

(- , 1991.
L
d/éél il CW

Notary Public '

ROCHWELL
Mnlayﬁﬁc.gg;g' xufxyn
Oualted in Now ch:ri

Torm Expems Decamber 3, igty 7

100LLS TS
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EXHIBIT 1

Form of Notes
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SEHIOR SECURF -

FMCAN ACQUISITIIN . -:
193.29% Senitaor Seivg - -z R
Due 1975
Ny, R]-1
$36,000_.000 T oler D, sl

vaime received., hoeieby v omsizes Yo pdy o0
Jackss . NaticTn Life fngurancs Cavtary v regisrered assig-os
va the Thirty-{irst day of October. 1352 the rraincigal am-uns
Af THIHT MILLION DOLIARS ($320,000.2083%F 4a:0d %a oy snleiost
({calculayra fzr acstual days elapsed on ~he —a~is of 2 55 -4
ywar) om the' orincipail amount £rom time =T Tire IempininT
vapaid heitvvusl at the cate 6f 19.25% péa:r apgn.m {oom the Cats
harenf until ®waturity. payable in cash gazise:iy on the [s:=<
day of Jaguery, Arrcil, July and QCct=hbars sn 2Ach yRAr SowMETons g
Janusiy 31, 1992 snd 3t maturity. The 3cgicwar Larther =2zi-es
~0 pay on demand intuoiest (so compuled: i The rale f 17 .7°N
per annnm gcacn vhe hocurrence and during Tho coniinuancc oI any
Event 0f Defauit, on sne principsl Bajan:se ~herwnf From - e B
s igme vulsltlaending. Paywcats of princaipal. crecavaent charges
{if any) hereof and intecrist hervvn ai= paysbie 2o oo Jane -
with Sectian & and Schedule t of the Nz Purchazso Agroorons
reterred to below.

SITION CORP.. an Tllwwri~ oosedacaiion {tha
r
L]

Thins Bcnier Sccured NHote i1y one of t4he 10.25% Senzu:
secured Notes Due 1997 af the Parrawer ia rthe aggregate
piincipal amouat ot $30.000,000 (ssued 77 T e issued vads
and puzrsuant tu the lerms and prov szar: &3 that cevtarrn Lol
purchase Agresement (the “Purchast Ayrwen2it7), deled as ~f
October 30, 13wl, entmred inkn by the Tnsrawar and Fannio
Huoldings. Inc.. a Delaware corperatict < which Bogisuer
direct wholly-vwned subsidiacy {(THoIdins3™7r. 1:h the oK.
purchaser therein referred to., and Tthis SCaip: Secuied Nuv
ihe holder hereot are entitled equally -~mi vaiahly with -
holders Of all uthe: Senicr Secnrad Hotos outstanding unde:r The
Currhasa Agreaenant to all the beavfits iy q=1 Faer tharasy or
referred to r*harein., to which Purchase Agreemen® (eferanre :3

®
[

L X}
wd

[T I U}
pis

&

Yiv g w
[ I S TR

!
v

nereby made foc¢ a statement thereof. Uagitalized Letms used -
herein witheut definition shall have tie :espective “eaRinz:z ?:
agcribed t» them in the Purchase Ag:iewrent. K

~r
~3
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=
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5

this Sentnar secured Hote 15 Quotan w0 oy Seifivgs peasagat
t~ the Hoidingx tuatantee, dated Ocrope:r 3y, Lwil, fxecuted oy
Huyidings pursaant £ section 7.1% of i« varcrane Ag eomenr g
:3 Lo be guaranteed by cach subsidiery I ihe Buigoeey (uthe:
than Noa-Marorial Subsidisties) purswars o Anhsadiacy
Guatanlews, in accordance with Sectiens 7 1D and 11,17 ©f the
Fucchase Agrepment.

Thiz 5enior Secured Note and Fhe 1y teht ednaesa évadencan
hetehby ate and shall at all times be ana remain secuied, to -he
axtert and in the manner set futth (n Lie Sweouraly Pooeheat s

This Sentor Secured Note and the ceher Senic: Seoupwd e
outstandiny ander the Purchass Agreemen: may ra daclared Jus
prior to theit expressed maturity dates, sod cettdin prepay et
chatges are resuired tn he paid thereon, aiil in the 2vents,
the terms and i the manner and amoaunts prrvisdied in rhe
Purchase Ayivemeni.

The Senior Secut=) Notes are not sunisecr *a oTreciylaent o7
redemption at Lthe option ot the Borrewer prior to theis
expressed maturity dates, exvept on tiw terws and Condilios
and in the amounta spat foarth-!a the Purchasc Agroeoment.

This Senior Securaed Note 1z ctrq:stered on the books oI the
Borrower and is tiraasfereble counly Uy sutrender Lheraaf a1 *aw
orincipal office of (he Borrawer duiy cndersed or accompeniad
by & written instrument of transfer (uiy executed by the
registered hulde: of Lhis Senior Sacuraf Ncta oc 1i5 attorney
duly authorized in writing. Payment oI 21 wa 3cceunt of
principal, premium, if sny, snd tnterest on tuis Sewver Secared
Note shal! he made only to or upon the oStder ia writiny 2f the
reqistered heolder.

THIS SENIOR SECURED NOTE SHALL, BF CONSTRUED I¥ ZCCORDANCE
WITH AND RHALL BE GOVERNED BY THE LAWS OF THE STATE OF KEW VORK
(WITHOUT GIVING EFFECT TO THE CHOICE OF LAW PRINCIPLES OF SUCH
STAIE).

FMCAN ACCUISITION CURP.

By: ___ .. .
its: . i -
t
0232¢/1 :.{
~
-2- E:
pe
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EXHIBIT 2

Form ©f Revoiving Notes
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foTR °
$10,000.000 October ___, 1391

FMCAN ACQUISITION CORP., & Delaware corpcratien (the “Soriower™},
promises tc pay te the order of THE FIRST HNATIONAL BANX OF CHICAGO
(the "Lender”) the lesser of the principal sum of Ten Million Dolilars
or the aggrecate unpaid principal amount of 3l Losns nade by the
Leader to the Borrower pursuant ¢ Article II of the Credit Agreement
(as Tthe same may be amended or modified, the “Agreement~) hereinafter
referred tc, in immediately available furnds at the main office of The
First PNational Bank of Chicagoe in Chicago, Iilimois. as Agent,
together with interes:t on the unpaid principal ampunt hereof at the
rates and oa the dates set forth irn the Adreenment. The Borrower shall
pay the priancipai 9f and accrued and unpaid interest on the iLcans in
full on the Facilitly Termination Date and shall make mandatory
payrments as are te3uiled to be meade under the terms of Section 2.6 of
the Agreement.

The Lender shall. ~ and is5 hereby authorized =o. :ieccid om the
schedule attached heresl. or to otherwise record in acccréance with
its usual practice, =he dotn and amcunt »f each Loan 2aa¢ the date and
amount of each crincifal povaent Zereurnder.

This Note :s c¢ne ¢! rhe HNo'es issued pucsuant to, and is entitled
to the henefits of, the Credit Agicement, dated as of Cctober _ _, 1661,
amcng the Sorrover, Fannie May Hnidings. Ianc., The First Kational
Bank of Crkicago, individudlily and 2s Agent, and the leaders naned
therein., including the Lender., to which Agreement, as it may Gte
arended ¢t modified frem time i *ime, ‘reference s Lereby made for a
s:aterent of the ternms ané conditicos whichk gcoveran =his HKete.,
inciuding the terms and conditions under ishich this Kote may be
prepaid or its maturicy date accelerated and uader waich this Note is
secured. Capitalized terms used heseir and rot otherwise delined
herein are used with the meanings attributed to then in the Agreement,

FHCAN ACQUISITION CCRP.

By:

Zrint Name:

Title:
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DATED OCTOBER

— 1931

Principal Maturity Principal
Amcunt of of Interest

Date —wgan _Pezicgd

Amount

Unpaid

—Paid = Balangce
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SCHEDULE A

Description of Lapnd

Shop No. 213

LOTS 14 TO 18, BOTH INCLUSIVE, IN BLOCK 3 IN TORPENCE BERNICE ADDITION, BEING A
SUBDIVISION OF THE SOUTH WEST 1/4 OF THE NORTH WEST 1/4 (EXCEPT THE EAST 16 RODS
THEREOF, AND EXCEPT THE SOUTH 264 FEET OF THE WEST 165 FEET OF THE ERST 429 FEET
OF THE SOUTH »=ST 1/4 OF THE NORTH WEST 1/4 AFCRESAID, ALSO EXCEPTING ALL THAT
PART, IF ANY, TALLING WITHIN THE SOUTH 16 RCADS OF THE WEST 10 RODS OF THE EAST
26 RODS OF THE 'RZS/T% 80 RODS) IN SECTION 30, TOWNSHIP 36 NORTH, RANGE 15, EAST
OF THE THIRD PRINCIPAL MERIDIAN, IN COOK COUNTY, ILLINOIS

Permanent Index No.s: 30-30-108-015
30-20-108-016
3G=-30-108-017
30-3u-208-018
30-30-228-019

Common Address: 17245 S. Torrence, Lansing, Illinois 60438

o
-
¢
~}
3
o
<
-




