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MORTGAGE, SECURITY AGRIEMENT,
ASSIGNMENT GF RENTS AND LEASES
FIXTURE FILING_ _AND FINANCING STATEMENT

THIS MORTGAGE, SECURITY AGREEMENRT, ASSIGNHMENT OF RENTS AND
LEASES, FIXTURE FILING AND FINANCING STATEMENT ("Mortgage™) is
made as of this .20 day of October, by ARCHIBALD CAEDY
CORPORATION, a corporation organized and existing under the
laws cf the State of Illinois, successor in interest by merger
tc FANNIE MAY CANDY SHOPS, IRC., an Illincis corporaticn,
having a principal office address at 1137 West Jackson
Boulevard, Chicago, Illinocis 60607, and its successors and
assigns {"Mortgagor®)}, in favor of WILMIKNGTON TRUST COMPANY, a
Delaware banking corporation and WILLIAM J. WADE, each having a
principal office address at Rodney Sguare North, Wilmington,
Delaware 198%0 Attention: Corporate Trust Administration, as
securiry trustees {(together with their respective successors
and assigns, YMortgagee™) under a certain Coliateral Trust
Agreemernc dated of even date herewith among fannie May
Holdings, inc., a Delaware Corporation {(™icidings"), Mortgagor
and Mortgacenr. The Colilateral Trust Agreement, as presently
constituteéa-ond as it may be amended from time to time after
the date hervccf. is referred to in this Mortgage as the “Trust
Agreement”™.

W ITNESSET H:

WHEREAS, FMCAN Acqguisition Corp., an Iliincis corporation
{"Acqguisition™) and Holdings, enterec intc a Note Purchase
Agreezent with Jackson Natienal Life Insurance Company
{"Purchaser™) dated of even (date herewith (as presently
constituted and as same may be  anended from time to time after
the date herecf, collectively yrefarred to as the "Note Purchase
Agrecnent®™) . Acguisition has bein merged with and into
Mortgagor ("Merger®™) and Mortgagor bas assuped aiil of the
obligaticns of Acguisition under the hote Purchase Agreement
pursuant to an Assumpticn Agreement daled of even date
herewith. Pursuant to the HNote Purchase Agreenent, Acguisitaicon
thas issued to the Purchaser certain pronissory noies dated of
even date herewith, in the aggregate original principal anount
of Thirty Million Dollars ($320,000,000}, 1. che fcerm attacheg
hereto as Exhibit 1, incorpcorated herein and wade a part hereocf
(said promissory notes, as presently constituted and as they
may be amended, extended, renewed or consolidatea /frorm time to
time after the date hereof, together with any and ali
promnisssry notes that may be exchanged or given iy substitution
therefor after the date herecf, being collectively referred to

£ONLLETE
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in this Mortgage as the "Notes") (the Purchaser and any other
holder or holders of any of the lNotes being collectively
referred to in this Mortgage as the "lNoteholders"): and

WHEREAS, the indebtedness evidenced by the Notes bears
interest and is payable as provided in the Hotes and the Hote
Purchase Agreement (the terms and provisions of the Notes and
the Note Purchase Agreement being incorporated herein by
reference and made a part cof this Mortgage to the samre extent
as though set forth in full herein), with final maturity on
October 21, 1999, if not sooner paid; and

WHEREAS, Acquisition entered into a Credit Agreement dated
of even date herewith with the lenders ("Lenders"™) named
therein and The First National Bank of Chicags ("FHBC™) in its
indivicual capacity as a lender and as agent (as presently
ceonstituted and as same may be amended from time to time after
the date hereof, colliectively referred to as the "Credit
Agreenerc®), and Mortgagor has assumed all of the obkligations
of Acqguisition thereunder pursuant to an Assunption Agreement
of even date herewith. Pursuant to the Credit Agreement,
Lenders have)agreed to make a revolvinrg loan to Acguisition
{and subsegurnt To the Merger, Mortgagor) in the maxinmur amcount
of Ten Milliorn MNHollars (S$10,006,000), to be evidenced by notes
rade by Acguisirtion {and subseguent to© the Merger, Mortgagor)
of even date, in that amcunt, in the form attached hereto as
Exhnibit 2, incorpocrated herein and made a part herecf (said
notes, as presentliy constituted and as same may be amended,
extended, renewed or consolidated from time to time after the
date hereof, together Wwivh any and all promissory moctes that
may be erxchanged cor givep in substitution therefor after the
date herecf, beina collectively referred te as the “Reveolving

Netes"™):; and

WHEREAS., the indebtedness evidenced by the Revolving lotes
bears interest and is payvable as provided in the Revolving
Kotes and the Credit Agreerent fthe terms and provisions of the
Revolving YNotes and the Credit Agreement being incorporated
herein by reference and made a part of this Mortgage to the
same extent as though _set forth in fell herein), with final
maturity on October 39, 1996, if not cooner paid: and

WHEREZAS, to induce (i) the Notehoiders to acguire the Xotes
and (ii) ienders to enter intc the Credit Ayreement, ¥ortgagor
has agreed to execute ang deliver this Morifage o Morigagee,

as security trustee for the benefit of the lcoleholders and

Lenders pursuant ts the Trust Agreement (the Zerms and
provisions of the Trust Agreenent being incorperaled herein by
reference and rade a part of this Mortgage to tie Samc extent
as thouch set forth in full herein), to secure parnent of the
indebtedness from time to time evidenced by the Notos,

the
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Revolving Notes and any and all other sums required tc be paid
by Mortgagor from time to time pursuant to the Kotes, the lNote
Purchase Agreement, the Credit Agreement, the Revolving XNotes,
the Trust Agreement, this Mortgage or any of the other
Financing Documents (as hereinafter defined), and aiso to
secure the keeping, performance and observance of, and
compliance with, all covenants, agreements, conditions and
other provisicns required to be kept, performed, observed and
compiled with by or on behalf of Mortgagor pursuant to the
Notes, the Note Purchase Agreement, the Credit Agreenment, the
Revolving Notes, the Trust Agreement, this Mortgage or any of
the other Financing Documents; and

WHEPCAS, in connection with the aforesaid agreements of
Mortgagor. Mortgager also has agreed to provide certain other
security to. #ortgagee, as such security trustee, to secure
payment of tne aforesaild indebtedness and other sums and the
keeping, perforuance and observance of, and compliance with,
the aforesaid csvenants, agreements, conditions and provisions,
which other securitv includes, without limitation, certain
security interests in pcrsonal property of Mortgagor and
certain additicnal mortgages or deeds of trust of real property
of Mortgagor {sald additicnal mortgages or deeds of trust, as
presently constituted and ‘as they may be amended, extended,
renewed, ccnsolidated, spread or otherwise modified from time
to time after the date hereof, being collectively referred to
in this Mortgage as the “Additiora} Mortgages"), which real
property is identified in Schedule '5.10 to the Note Purchase

Agreement;

WHEREAS, the Noteholders and Lendeis have agreed in a
certain Intercreditor Agreement among the: dated of even date
hereWith that the obligations of Mortgagor <z them pursuant to
their respective loan documents shail be secur#d; pari passu,
by this Mortgage and the Additional Mortgages ard ‘the other
Financing Documents in accordance with the terms of the
intercreditor Agreement.

NOW, THEREFORE, to secure payment of the aforesaid
indebtedness and other sums and the keeping, performance arq
observance of, and compliance with, the aforesaid covenant:z,
agreements, conditions and provisions, and for and in
consideration of the sum of Ten Dollars (S10) paid to ¥ortgagor
and other good and valuable consideration, the receipt and
sufficiency of which are hereby acknowiedged, Mortgaaor does
hereby grant, bargain, sell, alienate, remise, release, convey,
assign, transfer, rportgage, hypothecate, pledge, deliver, set
over, warrant, confirm and grant a security interest to
Mortgagee, its successors and assigns, in and to the following:

{;
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THE PROPERTY

{A) The land described in Schedule A attached hereto,
incorporated herein and made a part hereoci (the "Land"™), and
all trees, shrubbery, crops and other plantings now or
hereafter grown on the Land:

(B) TOGETHER WITH {1) all buildings, stiructures and
improverments of every nature whatsoever nox or hereafter
situated on the Land {collectively, the "Buildings™), (2) 211
right, title and interest of Mortgagor. ©f whatever character
(whether as owner. chattel lessee or ctherwise, whether vested
or contingent and whether now owned or hereafter acguired}, in
and to 211 building materials, supplies and other properly now
or hereafter stored at or delivered to the Land or any other
liocation for installation in or on the Land or any of the
Buildings, and all fixtures, fittings, machinery. applianrces,
equipnint, apparatus, furnishings and persconal property of
every noture whatsoever now or hercecafter located in or on, or
attached ro, and used or intended to be used in connection with
the Land/ -ny of the Buildings or any business or other
operations now or hereafter conducted in or on the Land or any
of the Buildings or in connection with any construction or
other work now. ©or hereafter conducted in or con the Land or any
of the Building~s, (21}l of the property described in this clause
(2)., being collectively referred te in this Mortgage as the
*Tquipment™) {(the PBuilidings and the Eguipment being
collectively referlei to in this Mortgage as the
®Improvements™), {3) anv and all oil, gas and other minerals
now or hereafter preducea from or allocated tco the Land and any
and all products now ocur._boreafter processed or obtained from
any such ©il, gas or othizr minerals, and (4} any and all plans,
specifications, drawings, books, records and similar itens now
or hereafter relating to the fand or the Improvements, the
operation thereof, any rights thareto or any interest therein:

{C} TOCETHER WITH all procoezas, products, extensions,
additions, improvements, bettermen’s, renewals, substitutions,
replacements, accessions, accretions /and relictions of and to
all or any part of the property described in paragraphs (&) and
(B} hereof or any other property encuuhered by this Hortgage;

(D) TOGETHER WIiTH all right, titie and interest of
Mortgagor, of whatever character {whether vested or contingent
and whether now owned or hereafter acquired;. in and to (1) all
streets, roads and public places (whether opc¢ii or proposed) now
or hereafter adjoining or otherwise providing zcaess to tThe
Land, (2) the land lying in the bed of such structs, roads and
public places, and (3) all other sidewalks, alleys| ways,
passages, vaults, water courses, strips and gores cf land now
or hereafter adjoining or used or intended to be used in
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connection with all or any part of the property described in
paragraphs {(2), (B} and (C) hereof:

{E) TOGETHER WITH all easenments, rights-of-way and rights
of use or passage (whether public or private), estates,
interests, benefits, powers, rights {including, without
limitation, any and all lateral support, drainage, slope,
riparian, littoral, sewer, water, air, ocil, gas, mineral anpd
subsurface rights), privileges, claims, franckises, licenses,
profits, rents, royalties, tenements, hereditazents,
reversions, rezainders and appurtenances of every nature
whatsorver in any way now or hereafter belonging, relating or
appercaining to all or any part of the property described in
paragrapbs, (A), (8}, (C) and (D) hereof:

(F} 1OGTIRER WITH (1) any and all judgments, settiements,
claips, awards, insurance proceeds and other proceeds and
compensation, and any interest therecn (collectively,
"Compensation"), now or hereafter made or payable in connection
with (a) any casuaily or other damage to all or any part of the
property described in paragraphs {(A), (B}, {C}., (D) and (E}
hereocf, (b) any condemnation proceedings affecting any such
property or any rights tiercto or any interest therein, (c) any
damage tc or taking of any sich property or any rights thereto
or any interest therein arisinc-frorm or otherwise relating to
any exercise of the power of eaninent domain (incluvdino, without
limitation, any and all Compensation for change of grade of
streets or any other injury to or decrease in the value of any
such property), or [(d} any conveyance in iieu of cor under
threat of any such taking, (2) any ant all proceeds of any
sale, ascignment or other dispositicn of zay such properiy or
any rights thereto cor any interest therein. [3) anv and all
proceeds cf any other conversion (whether voauntary or
involuntary) of anv such property or any rights thereto or any
interest therein into cash or any liguidated ciain, (4} any and
ail refunds and rebates of or with respect o anmy insurance
premium, any Izposition {as such term is hereinaftey difined)
or any other charge for utilities relating o any suCh property
(inciuding, without limitation, any and all refunds anu. czbates
of or with respect to any deposit or prepayment relating tr eny
such insurance preniur, Imposition or charge)}, and any and-all
interest therecn, whether now or hereafter payabie or accruing,
and {5) any and all accounts, accounts receivable, option
rights, contract rights, general intangibles, pernits,
licenses, approvals, bonuses, actions and rights in action now
or hereafter arising from or relating to any such property or
any business or othrer operations cenducted in or on any such
property by or cn behalf of or for the benefit of Mortgagor
{including, without limitation, all rights of Mortgager in apd
to insurance proceeds, ali rights of Mortgagor in and to
unearned or prepaid insurance premiums, Impositions or other

-
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charges for utilities, and any deposits with respect thereto
and any interest therecon, and ali rights of Mortgagor in and to
any and all contracts and bonds relating to operation,
maintenance, construction, renovation, restoration, repair,
management or security of any such property):

{G) TOGETHER WITH all rents of and from all or any part of
the property described in paragraphs (A), (B). (C), (D) and {E)
hereof whether now or hereafter payable or accruing (including,
without limitation, any and all money and other consideration
paid or pavable from time tco time by any and all tenants,
licensees, occupants or other users of any such property), and
all rights of Mortgagor or any other person to collect and
receive the same:; provided, however, that permission is hereby
given to Mortgagor, sc long as no Event of Default (as
hereinafter defined)} shall have occurred, %o collect and use
such rents as, buit not before, they become due and pavabie,
which permission shail terminate immediately, without the
necessity of any action by Mortgagee, upon the cccurrence of

any Event of Default:

(H) CEETHER WITH (1) all right, title and interest of
Mortgagor fwbherther as seller, purchaser or otherwise) in and to
any and all ajjreements now or hereafter reiating to any
purchase and sai1e or other transfer of all or any part of the
property descriked in paragraphs (A), (B). (C), (D), (E), (F)
and (G) herecf {(waether or not such purchase and sale or other
transfer shall be complieted), together with any and ail down
payments, earnest mciify deposits and other security {(whether
nonetary or otherwise) 7aid or payable or deposited or to be
deposited in connection with any such agreement, and (2) alil
right, title and interest/ of Mortgagor (whether as lessor,
lessee oY otherwise) in ana to any and aill leases, subleases,
use, occupancy and similar agreements (including, without
limitation, o©il, gas and nmnining leases) now ©or hereaftier
relating to all or any part of tne property described in
paragraphs (&), {B), {C). (D) arnd (E) hereof (each being
referred to in this paragraph as & 'lease®™), together with anv
and all guaranties and security of, for or otherwise relating
to any such lease (including, withoul iimitation, any and all
cash, security deposits, advance rentals, deposits and payments
of & simnilar nature under any such lease or under any other
arrangement entered into in connection ‘with.any such lease, any
and all interest thereon, and any and ail right, title and
interest of Mortgagor in and To property otf-asy rtenant or other
person, whether such right, title and interes. shall have
arisen under applicarble law or under anv such lcane or other
arrangement) and together with alil rent and othe. <onsideration
{whether monetary or otherwise) now or hereafter payable ox
accruine under or in connection with any such leas> (including,
without limitation, any and all cancellation or termiiaacion

-
’
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payments and any and all damages payable in connection with any
default), subject, however, to the conditional permission given
to Mortgagor to collect and use the rents, royalties, issues,
profits, revenues, income and other benefits arising under any

such lease as provided above:;

(I) TOGETHER WITH any and all right, title and interest of
Mortgagor in all reciprocal easement agreements, operating
agreements and any other agreements affecting the Land and

Improvements; and

(J) ~TOGEZTHER WITH any and all further or greater estate,
right, ‘ticle, interest, claim and demand of Mortaaqor, of
whatever ‘character (whether vested or contingent and whether
now owned oo hereafter acguired), in and to any of the property
described inthe foregoing paragraphs or any rights or
interests appurtenant thereto.

All of the property described in paragraphs (A), (8), (Cj,
(D), (E), (F), {G)., J¢;, (I) and (J) above, and each item of
property therein descrited, is collectively referred to in this

Mortgage as the "Propertv."

TO HAVE AND TO HOLD the 2ioperty unto Mortgagee, its
successors and assigns, to its and their own proper use and
benefit forever, upon and subject 'tc the terms and corndit’ions

set forth in this Mortgage:

PRCOVIDED, HOWEVER, that if all ¢f :be Indebtedness (as
hereinafter defined) shaill be fully, tirally and indefeasibly
paid at the times, in the amounts and iu the manner specified
in the Financing Documernts, all without arny Jdsoduction or credit
for any 1impcsitions or other charges cr experses paid or
payable by or on behalf of Mortgagor, and if Hrrtgagor shall
keep, perform, observe and conply with, or shali cause to be
kept, performed, observed and complied with, all covenants,
agreements, conditions and other provisions cf the Financing
Docurments, then this Mortgage and the rights and intercsis
hereby granted and assigned to Mortgagee shall be null and void
and cf no further force and effect and shall be released (ot
record upon the written request and at the expense of
Mortgagor, but otherwise shall remain in full force and

effect.

Mortgagor warrants, represents, covenhants and agrees to and
with Mortgagee, the Noteholders and Lenders as follows:

0922816
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ARTICLE I.
COVENANTS OF MORTGAGOR

Section 1.01. Payment of indebtedness; Performance of
Obligations. Mortgagor shall keep, perform, observe and conply
with, or shall cause to be kept, perfeormed, observed and
complied with, all covenants, agreements, cornditions and other
provisions reguired te be kept, performed, cbserved and
conplied with by or on behailf of Mortgagor from time to time
pursuant to the Notes, the Revolving Notes, the lNote Purchase
Agreement, the Credilt Agreement, the Trust Agreenent, this
Mortgage, the Additional Mortgages or any other docurnent or
instrument now or hereafter evidencing or securing ail or any
part of the indebtedness from time to tipre evidenced by the
Notes and Revolving Notes andjor ctherwise governing the
responsibilities of Mortgagor in connection with such
indebleiiness or in connection with the Property or any other
security for such indebtedness {the lotes, the Note Purchase
Agreencny, the Credit Agreenent, the Revolving lNotes, the Trust
Agreercent, this Mortgage, the Addirional Mortgages amd alil such
other documents and instruments being coliectively referres to
in this Morigaige as the "Financing Documents®). WwWithoutlt
limiting the gererality of the imrmediately preceding sentence,
Mortgager shali pay or cause to pe paid {a) to the Notehoiders,
when due, the Jldektedness evidenced by the lictes, all parts of
such indebtedness ({(shether consisting of principal, interest,
premiums, prepaynenty premiums, the Prepayment Charge and
Additional Amount ‘as nose terns are defined in the MNote
Purchase Agreerent:, ees, charges or any other surs
whatsoeverj, (k) tce Lenders, when due, the ndebtedness
evidenced by the Revolwviiyg YNotes or Credit Agreerment, all parts
of such indebtedness (whelrer consisting of principal,
interest. premiums, prepaylent premiums, fees, charges or any
other sums whatsocever), {C) to¢ the Lenders any amounis owing by
Borrower under any Rate Hedglrg Obligations {as ithat terrs is
defined in the Credit Agreementj, and {d) ali orther surs
reguired to be paid by Mortgagor from Time to time pursuant to
any of the Financing Documents, and #@nrtgageor shall pay and
satisfy, or cause to be paid and satisiied, ail other debts,
obligations and liabilities from time f.c time secured by this
Mortgage {all such indebtedness, sums, derts, obligations and
liabilities being collectively referred 1o in this Mortgage as
the "indebtedness™}. Morigagor acknowledycs and agrees that
all security of any kind pursuant toc the Finoncing Documents is
security for the Indebtedness without allocacion ©of any part or
portion thereof to any portion of the Indebtedi:izss other than

the wholie thereof.

Section 1.02. Incorporation of Documents. Morigagor
covenants and agrees that the loans secured hereby ari o
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provide part of the financing for the acquisition of Mortgagor,
as more fully set forth in the Note Purchase Agreement and
Credit Agreement, and that the proceeds of the loans are to be
disbursed in accordance with the provisions contained in the
Note Purchase Agreement and Credit Agreement. All advances and
indebtedness arising and accruing under the lote Purchase
Agreement and Credit Agreement from time to time, whether or
not the resulting indebtedness secured hereby may exceed the
aggregate face amount of any notes evidencing such
indebtedness, shall be secured hereby to the sare exXtent as
though said Note Purchase Agreement and Credit Agreemert were
fully incorporated in this Mortgage. Ir the event of any
conflict »r inconsistency between the terms of this Mortgage
and the Mste Purchase Agreement or Credit Agreement, the terms
and provisinns of the Note Purchase Agreement and Credit
Agreement sih2ll in each instance govern and control.
Notwithstanding .the foregoing, nc greater obligation of
Mortgagor undei tiis Mortgage than under the Note Purchase
Agreement or Credic¢ Agreement shall be considered a conflict or
inconsistency between them, Mortgagor each instance being bound
by such greater obligation. Each and every term and provision
of the Financing Documents including the rights, remedies,
obligations, covenants, conditions, agreementis, indemnities,
representations and warrantise of ali parties thereto, shall be
considered as 1f a part of tl;is Mortgage, and payument,
fulfillment and performance thelenf is secured hereby, and, in
accordance with the Financing Locizents, any default under any
of the Financing Documents, which Jezfauit continues beyond the
applicable notice and cure period, if-any, under such Financing
Documents shall constitute an Event ol Default (as hereinaiter
defined) under this Mortdage entitling “ortgagee to ail the
remedies provided in this Mortgage, under the Financing
Documents, and by law.

Section 1.03. General Representaticns, Coverasnis and
Warranties. Mortgagor fully warrants and wiil {oraver defend
the title to the Property and the validity as a flirsT priority
lien and security interest, enforceabiiity and pricvity of the
lien and security interest created hereby against the (aims of
all persons whomsoever claiming or whe may clein the sane or
any part therecf, subject to the matters described in
Schedule B of 2 mortgagee’s title insurance policy with respect
to the Property accepted by Mcrigagee on the date of delivery
of this Mortgage ("Perm1tted Exceptions™). ¥Mortgager further
warrants, represents and covenants that: {a) subject oniy to
the Permitted Exceptions, Mortgagor is seized of an
indefeasible estate in fee sirple in and to the Land, the
Buildings and all other parts of the Property constituting real
property;: (b) subject only to the Permitted Exceptions,
Mortgagor has good, absolute and marketable title to the
Equipment and all other parts of the Property constituting
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{c) Mortgagor has qood right, fuli power and
without the joinder or consent of any person,
to mortgage, pledge, assign and grant a security interest in
the Property pursuant to and as provided in this Mortgage, and
Mortgagee may at all times peaceably and quietly enter upon,
hold, occupy and enjoy the Property in accordance with this
Mortgage; {(Q) the Property is free and cilear of any and all
liens, security interests, charges, encusmbrances and claims of
other persons, of any kind whatsoever, other than the Permitted
Exceptions: (e} Mortgagor will maintain and preserve the lien
of this Mortgage until the Indebtedness shail have been fully,
finally and indefeasibly paid: (f) all costs incurred and which
have become due and pavable prior to the date hereof in
connection with any construction of, in or on any improvenments
or in connection with the purchase of any Eguipment have been
paid:; (g) the Land has frontage on, and direct access for
ingress S“rom and egress to, physically open, public and
dedicatcd street(s}; and (h) electric, Ggas, sewer, water and
telephone facilities and any and all other necessary utilities
are, and al )all times hereafter shall be, available in
sufficient -Cupacity to service the Property satisfactorily
until the Indektedness shall have been fully, finally and
indefeasibly palid, and any easements legally required to assure
the continuaticn _ Of such utility service to the Property have

been obtained and duly recorded.

personal property:s
lawful authority,

Section 1.04. Gtarus of Property.

Mortgagor represents ond warrants:

{a) The Property is not located in an area identified
by the Secretary of Housinc ¢nd Urban Development or any
successoYr thereto as an area =~aving special flood hazards
pursuant to the NHaticnal Flool Insurance Act of 1968 or the
Flood Disaster Protrection Act of 1973, as amended, or any

successor law.

(b Mortgagor has all necessary certificates,
licenses and other approvals, governmuental and otherwise,
necessary for the operation of the Prorerty and the conduct of
its business thereon and all required zrining, building code,
land use., environmental and other similar peimits or approvals,
all of which are in full force and effect as 4f the date hereof
and not subject to revocation, suspension, fo(feiture or

modification.

{c) The Property and the present and contemplated use
and occupancy thereof are in full compliance withieail
applicable federal, state and local laws, ordinances  nuilding
codes, rules and regulations pertaining to zoning, pard¥ing,
construction, building, land use and environmental wmatteis.

6
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{d) All public roads and streels necessary to serve
the Property for the use thereof have been completed, are
serviceable and have been dedicated to and formally accepted by
the appropriate governmental entities.

{(e) The Property is free from damage caused by fire
or other casualty.

(f) There are no agreements, contracts or lease

provisions, written or oral, providing any tenant of the
Property or any other third party the opticn to purchase all or

any part of the Property.

iq) Mortgagor and its agents have not entered into

any leases or other arrangements for occupancy of space within
the Proper(y nther than those leases furnished to Mortgaaee.

(h} The Property is taxed separately without regard
to any other progerty and for alil purposes the Property may be
mortgaged, conveyed, and otherwise deait with as an independent

parcel.

Section 1.05. FRecoraation of Mortcace and Financipg
Statenments. Mortgagoy wili execute, acknowledge and deliver
any financing statements and cther imstruments in addition or
supplemental heretc, including/  without 1imitation, cecntracts,
iicenses and permits affecting tho Property, which may be
reguested by Mortgagee from time (o time in order to perfect
and maintain the validity and effecliveness of this Mortgage
and the lien and security thereof to #¥urtgagee and in such
manner and places and within such times as _may be mecessary or
appropriate to acconplish such purposes apd to preserve and
protect the rights and remecdies of Mortgages .- Mortgagor will
furnish satisfactory evidence of every such vencording, filing
and registration to Mortgagee. MNortgagor hereny eppoints
Mortgagee as its true and lawful attorney-in-fact (apd such
appointment is coupied with an interest and is :irrevscable} to
iile, with Mortgagor’s signature, or without Mortgagor'.
signature in the state and county where the Properly is ‘ocated
and any other jurisdiction irm which such fiiing may lawiuliy
and effectively be made without Mortgagor‘s signature, any and
all Uniforn Commercial Code financing and continuation
statepents which Mortgagee may deen necessary or appropriate to
file with respect to this Mortgage.

Section 1.06. Taxes, Assesspeats and Otner Charges.
Subject to its rights to contest certain tayes under the Xote
Purchase Agreepent or Credit Agreement, Mortgagor shali pay,
before the same become delinguent, all taxes (including,
without limitation, any registration or recording taxes
incurred in connection with this Mortgage), insurance premiurs,

_11.-.
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assessments, dues, fines, impositions, and public charges,
general and speciel, ordinary and extraordinary, of every
character (including penalties and interest), ail charges made
by utility companies, public or private, for services furnished
or used in connection with the Property, all common area
utiliity and maintenance charges, and all other impositions
attributable to the Property ("impositions®).

Section 1.07. Defense of Title and Litigation. If the
lien or security interest created by this Mortgage, or the
vaiidity, enforceability or priority therecf or of this
Mortgage, or i title or any of the rights of Mortgagor or
Mortgagee in or to the Property, shall be endangered or
questioned, or shall be attacked directly or indirectly, or if
any action or proceeding is instituted against Maortgagor or
Mortgagee with respect thereto, Mortgagor will promptly notify
Mortgagnre thereof and will diligently endeavor to cure any
defect witich may be developed or claimed, and will take aili
necessary-.and progper steps for the defepse of such action or
proceediny, including the enployment of counsel, the
prosecutici/or defense ©of iitigation and, subject to
Mortgagee’s _onproeval, the conpromise, release or discharge of
any and all adverse claips. Mortgagee (whether or not namped as
a2 party £o such ictions or proceedings) is hereby authcrized
angd eopowered {o1.t. shall not be obligated) to take such
additional step=z as_ it may deen necessary or proper for the
defense of any suclh action or proceeding or the protection of
the lien, security 17terest, wvalidity, enforceability or
priority of this Moritgiuge or of such title or rights, inciuding
the enployment of ccounsel. the prosecution or defense of
litigation, the compromise, release or discharge of such
adverse clains, the purchase of any tay title and the removal

cf such pricr liens and secus ily interests. Mortgagor shall,

on demand., reimburse Mortgageae for all expenses (including
attornevys’ fees and disbursements) incurred by it in connection
with the foregoing patters. &) -uch costs and expenses of
Mcortgagee, until reirbursed by Mourigagor, shall be part eof the
Iindetbtedness and shall be deered 10 e secured by this Mortgage.

Section 1.03. Zeoning and Title ¥a vers. MNortgagor will
nct, without the prior written consent »I Mortgagee,
{a} initiate cor support any zoning reciassiiication of the
Property. seelk any variance under existing zoning ordinances
applicabie to the Property or use or permit <he use of the
Property in a manner which would result in such use becorning a
nonconforming use under applicable zoning ordiazaces,
{b) modify, amend or supplenment any of the Permitted
Exceptions, {c) inpoese any restirictive covenants or
encunbrances upon the Property, execule or file any suhdivision
plat affecting the Progerty or consent to the annexaticn of the
Property to any municipaiity, or (d} peramit or suffer cle

Y6
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Property to be used by the public or any person in such manner
as might make possible a claim of adverse usage or possession
or of any inplied dedication or easement by prescription.

Section 1.09. Insurance.

{a) Mortgagor shall keep or cause to be kept such
casualty and liability insurance on the Property as required
under the Note Purchase Agresment and Credit Agreement, in
amounts and against insurable hazards as set forth therein.
Notwithstanding anything to the contrary contained in the Hote
Purchase Agreement or Credit Agreement, such insurance shall be
maintained in effect so long as any of the indebtedness is
cutstanding, or for so long as Mortgagor has obligations to
Mortgagee under the Trust Agreement, Note Purchase Agreement or

Credit Agreement.

{b) Shculd Mortgagor fail to effect, maintain or
renew any .insurance provided for in this Section 1.69, the lote
Purchase ‘Acreement or Credit Adreement, or to pay the premiun
therefor, ©r .to deliver to Mortgagee preper evidence thereof,
Mortgagee, 2t its sole option and without any obligation, may
procure such insurance, and any sums expended by it to procure
any such insurarice shall be secured by this Mortgage ard shall
be repaid by Moricagor together with any late charge within
five (5) days aftac receipt of bills therefor from Mortgagee.

shall not obtain or carrv separate
form or contributing in the event of
under the Note Purchase Agreement oOr
Credit Agreement unless i#rnrtgagee is included therein as an
insured and nanmed in a morZgogee endorsenent, with loss pavakle
to Mortgagee. Fortgagor sha’l immediately notify Mortgagee
whenever any such separate insurance is obtained and shall
deliver the policy or policies or certificates evidencing the

same to Mortgagee.

(<} Mortgagolr
insurance concurrent in
loss with that reqguired

Secticnrn 1.1C0. Adijustment of fooses with Insurance and
Appiication of Proceeds of Insurance. In case of loss,
Mortgagee is at all times authorized tu collect and receipt for
any insurance money. Any insurance praci2eds paid either to
Mortgagor or Mortgagee pursuant to the oliries reguired by the
Note Purchase Agreement or Credit Agreemen/. shall be delivered
to and held by Mortgagee to be distributed in accerdance with

the Trust Agreement.

Section 1.11. Stanp Tax. If, by the laws c.-the United
States of America, or of any state or principal sukdivision
having jurisdiction over Mertgagor, any tax is due »Hr becomes
due in respect of the issuance of any Note or Revolviag Hotes,
or recording of this Mortgage or additions to or consalu-ations

A
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of this Mortgage, whether at the original reccrding herecf or
subseguent recordings, Mortgagor covenants and agrees {0 pay
such tax in the manner required by any such law. Mortgagor
further covenants to hold harmless and agrees to incemnify
Mortgagee, its5 successors or assigns, against any liability
incurred by reason of the imposition of any tax on the issuance
of any Note or Revolving Notes or recording of this Mortgage.

Section 1.12. Effect of Changes in Laws Regarding
Taxation. In the event of the enactment after this date of any
law of the state in which the Property is located or any
political subdivision thereof deducting from the value of land
for “he purpose of taxation any lien thereor, or imposing upon
Mortgaree the payment of the whole or any part of the taxes or
assessmepts or charges or liens herein reguired to be paid by
Mortgagor. or changing in any way the laws relating to the
taxation ol unrtgages or debis secured by mortgages or deecs of
trust or similar instruments, or the Mortgagee’s interest in
the Property, ¢ the manner of collection of taxes, so as to
adversely affect (trh.iz Mortgage or the Indebltedness secured
hereby or the then holders thereof, then, and in apy such
event, Mortgagor, upon demand by Mortgagee, shall pay such
taxes or assessnents, or reirburse Mortgagee therefor.

Section 1.13. Changes to Mortgaqge or Related Loan
Documents. If the payment of the Indebtedness secured by this
Mortgage or any part thereof se-oxtended or varied or if any
part of the security be released, 211 persons now or at any
time hereafter liable therefor, or whose consent tc this
Mortgage was obtained, shall be heli to assent to such
extension, variation or release, and their liability and the
lien and all provisicns hereof shall cortiime in full force,
the right of recourse, if any, against ail cuch persons belng
expressly reserved by Mortgagee, netwithstamding such
extension, variation or release. Any person 41 2ontity taking a
junior mertgage or other lien upon the Property Or any interest
therein, shall take said lien subject to the rignts of
Mortgagee, Noteholders or ilenders to awend, modify, Ard
supplement, restate and consclidate this Mortgage, oy «che
financing Documents and to vary the rate of interest and the
method of computing the same, and to increase the principa:
amount therecf, and to inmpose additicnal fees and other
charges, and to extenc the maturity of said indebtedness, and
to grant partial releases of the lien of this Mortgage, in each
and every case without obtaining the consent of the holder of
such lien and without the lien of this Mortgage losing its
priority over the rights of any such junior lien. HNothing in
this Section contained shall be construed as waiving any
provision contained herein which provides, apong other things,
that it shall constitute an Event of Default if the Property be
sold, conveyed, or encumnbered unless permitted by the Financing

Docunments.
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Section 1.14. Eminent Domain.

{a) 1In the event that title to, or the temporary use
of, the Property or any part thereof shall be taken pursuant to
eminent domain or condemnation proceedings, or by any
settlement or compromise of such proceedings, or any veluntary
conveyance of the Property or any part thereof during the
pendency of, or as a result of a threat of, such proceedings
("Eminent Domain™), the Mortgagor shall be obligated to
continue to make the paynents specified in the Financing

Documents.

{b) The compensation for Eminent Domain shall be
applied 1r- accordance with Section 4.4 of the Trust Agreement.

Section-4.15. Mortgagee’s Performance of Defaulted Acts:
Subrogation.

(a) 1In cace Mortgagor fails to make any payment or
perform any of its <ovenants and agreements contaimed herein or
in any other Financing vocuments, Mortgagee may, but need not,
make such payment or perfarm such act herein or therein
required of Mortgagor, in 2av form and manner deemed expedient,
and may, but need not, make {ull or partial payments of
principal or interes:t on prior oncumbrances, if any, and
purchase, discharge, compromis? or settle any tax lien or cther
prior iien or title or claixm there>f, or redeen from any tax
sale or forfeiture or contest any i2s Or assessment, inciuding
without limitation the pavment of priwcipal, prexium andjor
interest on the Indebtedness, whether at maturity, upcn
acceleration or otherwise. All monevs pa’d for anv of the
purposes herein authorized and all expenses paid cor incurred in
connection therewith, including attorneys® fees, and aiy other
moneys advanced by Mortgagee tc protect the Pronerty and the
lien heveof, shall be so much additional indebtedpess secured
hereby, and shall becore immediately due and payetie without
notice and with interest thereon at (i) the rate provided in
the Note Purchase Agreenent as applicable during the
continuance of an Event of Default if such amounts are sdvanced
by the Notehclders {"Note Purchase Agreement Pefault Rate®: or
(1i) the rate provided in the Credit Agreement as applicabile
during the continuance of a Default {"Credit Agreement Default
Rate”) if such amcunts are advanced by the Lenders. Imaction
ot Mortgagee shall never be considered a waiver of any right
accruing to it on account of any default on the part of

Mortgagor.

In the event Mortgagee shali elect, pursuant to this
Section 1.15, tc undertake to perform Mortgager’s obligations
for restoration or rebuilding as raguired of Mortgagor by this
Mortgage or any other Financing Documents, Mortgagee shall not

)
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be required to restore or rebuild the Buildings to any greater
extent than will be covered by available proceeds or estimated
proceeds of insurance or condemnation award. An estigate of
available proceeds may be made if at such time as Mortgagee is
prepared to arrange for plans, sSolicit bids, let a contract, or
otherwise proceed with restoration, the loss may not have been
adjusted with insurers or the court may not have finally
determined the amount of a condemnation award. If Mortgagee
shall have expended any amount for restoration or rebuilding in
excess of the actual or estimated proceeds ©i insurance or
condemnation award for the purpose of such repair or
replacement, the amount of such excess ("Excess Restoration
Cost") =0 expended by Mcrtgagee shall constitute additional
indebtedriess hereunder and shall be secured by the lien hereof.

AYt advances, disbursements and expenditures
(collectively “advances”) made by Mortgagee before and during
foreclosure, prior to sale, and where applicable, after sale,
for the followiny purposes, including interest thereon at the
Default Rate {(as such term 1is defined below}, are hereipafter
referred to as "Protective Advances™:

(i) advances pursuant to this Section 1.1%;

{ii) Excess Restoration Costs;

(1ii) advances in acccidance with the terms of this
Mortgage or the other Financlig Documents to: (1) protect,
preserve or restore the Property: (i1} prescrve the lien of
this Mortgage cr the priority therenf; or (iii} enforce
this Mortgage, as referred to in Supsection (b)(5) of
Section 15-1302 of the Illinois Mortgage Foreclosure Lavw,

-

as amended from time to time (“Act™j}:

(iv) payments of (1) when due instuliments of real
estate taxes and other Impositicns: (i1} othei obligations
authorized by this Mortgage or the other Financidy
Documents: or (iii} with court approval any other.ezounts
in connection with other liens, encumbrances or iuterests
reasonably necessary to preserve the status of title, all
as referred to in the first paragraph of this Sectiocn ol
this Mortgage and in Secticn 15-1505 of the Act:

{v)y attorneys’ fees and other costs incurred in
connection with the foreclosure of this Mortgage as
referred to in Sections 1304{(d) {2) and 15-1510 of the Act
and in connection with any other litigation or
administrative proceeding to which the Mortgagee may be or
becope or be threatened or contemplated to be a party,
including probate and bankruptcy proceedings, or in the
preparation for the commencement or defense of any such

]
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suit or proceeding: including filing fees, appraisers”’
fees, outlavs for documents and expert evidence, witness
fees, stenographer’s charges, publication costs, and costs
(which may be estimated as to items to be erxpended aiter
entry of judgment) of procuring all such abstracts of
title, titie charges and examinations, foreclosure minutes,
title insurance peolicies, Torrens certificates, appreaisals,
and sinmilar data and assurances with respect to title and
value as Mortgagee may deen reasonably necessary either to
prosecute or defend such suit or, in case of foreclosure,
to evidence to bidders at any sale which may be had
pursuant to the foreclosure judgment the true coandition of
the title to or the walue of the Property:

{vi} Mortgagee’s fees and costs arising between the
entry of judgrment of forecliosure and the confirmation
hearing as referred to in Subsection (b)(1) of Section
15-2508 of the Act:

{vii) pavoent by Mortgagee of Impositions as
reguirzed of Mortgager by this Mortgage:

(+i13) expenses deductible from proceeds of sale
referred (to _ in Subsections (a) and (b) of Section i15-1512
of the Act’ sind

{ix) expences incurred and expenditures made by
Mortgagee for aay one or more of the following: {i) Af the
Property or any-oortion thereof constituies one or more
units under a condouiniun declaration, assessments inposed
upon the owner theleoci:; (1i} 1f any ©of the Property
consists of an interesy 1n a leasehold estate under a lease
or sublease, rentals <oy other payments required to be made
by the lessee under the terms of the lease or sublease:;
(iii) premiunms upon casualty and liability insurance nade
by Mortgadee whether or not mortgagee or a receiver is in
possession, if reasconabkly required, without regard to the
iimitation to maintaining of itrsurance in effect at the
time any receiver or mortgagecs <cakes possession of the
Property imposed by Subsection 7cj; (1) of Section 15-1704 of
the Act: (iv) pavments regquired or (eemed by Mortgagee to
be for the benefit of the Property or required to be made
by the cwner of the Property under. any qrant or declaration
of easement, easenrent agreement, recirrocal easement
agreement, agreement with any adjoining land owners or
other instruments creating covenants or restrictions for
the benefit of or affecting the Property.. ) shared or
common expense assessnents payable to any assoaciation or
corporation in which the owner of the premises.is a member
in any way affecting the Property: and (vi) oherating
deficits incurred by Mortgagee in possession or reimbursed
by Mortgagee to any receiver.

)
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This Mortgage shall be a lien for ali Protective
Advances as to subsequent purchasers and judgment creditors
from the time the Mortgage is recorded, pursuant to Subsection
(b) {(5) of Section 15-1302 of the Act.

The Protective Advances shall, except to the extent,
if any, that any of the same is clearly contrary to or
inconsistent with the provisions of the Act, be included in:

(1) determination of the amount of indebtedness
secured by this Mortgage at any time:

(11) the indebtedness found due and owing to the
Mortgsgre in the judgment of foreclosure and any subsequent
amendnent of such judgment, supplemental judgnents, orders,
adjudicacticns or findings by the court of any additional
indebtedness vecoming due after entry of such judgment, it
being agreeu chat in any foreclosure judgment, the court
may reserve jurisdiction for such purpose:

(1i1) deterrination of amounts deductible fror sale
proceeds pursuant t¢ Section 15-1512 of the Act:

{iv) determinatizn of the application of income in
the hands of any receiver or mortgagee in possession: and

(v} computation of aoy deficiency judgment
pursuant to Subsections (ej of fection 15~1508 and (b)(2)
of Section 15-1511 of the Act.

(b) Should any amount paid out, atvanced or incurred
hereunder by Mortgagee, be used directly cr indirectly to pay
off, discharge or satisfy, in whele or in pary, any lien or
encunbrance upon the Property or any part theresrf on a parity
with ¢r pricr or superier tc the lien hereof, then as
additional security hereunder, Mortgagee shall be subrogated tc
any and all rights, egual or superior titles, liens anf
eguities, owned or claimed by any owner or holder of su)a
outstanding liens, charges and indebtedness, however rerouve,
regardliess of whether said liens, charges and indebtedness are
acguired by assigngent or have been released of recurd by the
holder thereof upon payment. Mortgagee and any person
designated by Mortgagee shall have the rignt, and is hereby
granted the right, to enter upon the Property for the foregoing
purposes.

Section 1.16. Maintenance cf Mortgagor’s interest.
Pursuant to Section 11 of the Note Purchase Agreement and
Section 6.1 of the Credit Agreenment (incorporating Section 11
of the Note Purchase Agreement by reference}, Mortgagoer has
agreed not to transfer, pledge, encumber, suffer to exist any
Lien, or assign all or any interest in the Property.

~-18~-
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Section 1.17. Assignment of Rents.

{(a) The assignment set forth in paragraph (G) of the
section of this Mortgage entitled “The Property" shall, to the
extent permitted by law, constitute an absolute and present
assignment of the rents, royalties, issues, profits, revenues,
income and other benefits described in said paragraph, subject,
however, to the conditional permission given to Mortgagor to
colliect and use the same as provided in said paragraph.
Neither the existence nor the exercise of such conditional
permission shall subordinate such assignment to any subsequent
assignuent by Mortgagor, and all such subsequent assignments
shall i< subject to the rights of Mortgagee under this
Mortgage — The assignment set forth in paragraph (G) shall be
fully operative without any further action by Mortgagor or
Mortgagee. - Mortgagee is hereby irrevocably authorized and
empowered, at iits option, to demand, collect, receive and
enforce paymen{ Of any and all such rents, royalties, issues,
profits, revenues, -income and other benefits at any time during
the continuance of ury Event of Default (as hereinafter
defined), and to give leceipts, releases and satisfactions
therefor, whether or nof Mortgagee shall have taken, or at any
time shall take, possessisn of the Land, %fhe Buildings or any
other part of the Property. . ‘Mortgagee is hereby irrevocably
authorized to notify all tenantes., licensees, invitees, guests,
customers, occupants and other users of all or aay part of the
Property of Mortgagee’s rights und:r this Section and under

paragraph (G).

(b} Mortgagor hereby grants (to Hortgagee tne right,
at Mortgagee‘s option at any time duriag the continuance of any
Event of Default, to take all actions witnh respect to any and
all such rents, royalties, issues, profits,  levenues, income
and other benefits as are contemplated by Secticin 2.02 of this
Mortgage. Mortgagor hereby irrevocably authcrizes and appoints
Mortgagee the agent and attorney-in-fact of Mortgajoer, at
Mortgagee’s option, tc demand, coliect, receive and eniorce
payment cf any and 211 such rents, royalties, issues, plofits,
revenues, inconme and other benefits after the occurrence of any
Event of Default, to give receipts, releases and satisfactions
therefor and to appiv such collections in the manner provided
in Section 2.03, which appointment shall be deemed to be
coupled with an interest. Such assignment, grant and
appointment shall continue in effect until the indebtedness
shall have been paid in full. Mortgagor hereby irrevocably
consents to the entry upon and taking possession of the
Property by Mortgagee pursuant to such grant and appointrment,
whether or not foreclosure proceeding shall have been
commenced. Neither the exercise by Mortgagee of any rights
under this Section or the aforesaid paragraph (G), nor the
application of any such rents, royalties, issues, profits,
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revenues, incose or octher benefits tc the Indebtedness, shall
cure or waive any Event of Default or any notice of any Evenlt
of Default or invalidate any such notice or any act done
pursuant to this Mortgage or pursuant to any such notice.

(c} Upen reguest by Mortgagee, Meortgagor shall assign
to Mortgagee, as additional security for the Indebtedness., by a
written document approved by Mortgagee, all right, title and
interest of Mortgagor in and to any ard all leases now or
hereafter affecting all or any part of the Property, together
with any and all guaranties and security of, for or otherwise
relating to such leases and all rent and other money payable or
accruing under or in connection with such leases, subject to
the conditicnal permission given to Mortgagor to collect and
use the rents, royvalties, issues, profits, revenves, income and
cther benefits arising under such leases as provided above.

Securitv Agreernent and Financing Statements.

Seccion 1.18.

a) Mortgagor and Mortgagee agree: (i) that this
Mortgage (shall constitute a Security Agreement within the
meaning ci «he Uniform Commercial Code (the "Code") of the
state in whiclh the Property is located with respect to (1} any
property inciudad in the definition herein of the word
"preoperty,® whici, property may not be deemed to form a part of
the real estate described in Exhibit A or may not constitute a
*rivture™ {(within the meaning of the applicable section of the
Code) and (2) any {iture which constitutes a part of the
Property, and all replacements of such property, sSubstitutions
for such property, additions to such propertiy, and the proceeds
thereof: (ii) that a scecurity interest in and to the Property
is herebv granted to Morigzgee and that, upon recordation in
the real estate records oi the proper office this instrument
shall constitute a ¥fiwture {iling" within the meaning of the
applicable section of the Cotle; and (iii) that ali of
Mortgagor’s right, title and interest therein are hereby
assigned to Mortgagec: all to secure payment of the
Indebtedness.

{b) If any Event of Defawut’ occurs hereunder,
Mortgagee, pursuant to the appropriate provisions of the Code,
shall have an option to proceed with resrect to both the real
property and any portions of the Propeity thich are not real
property in accordance with its rights, pbiwers and remedies
with respect to the real property, in which svent the default
provisions ©¢f the Code shall not apply. The parties agree that
if Mortgagee shall elect to proceed with resp2iu/to any
portions of the Property which are not real proocrty separately
from the real property, Mortgagee shall have all romedies
available to a secured party under the Code and ten (10) days’
notice of the sale shall be reasonable notice. The reasonable
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expenses of retaking, holding, preparing for sale, selling and
the like incurred by Mortgagee shall include, but not be
linited to, attorneys’ fees and legal expenses incurred by

Mortgagee.

Section 1.1%. After Acguired Property. To the extent
permitted by iaw, the lien of this Mortgage shall attach
autopatically, without the necessity of any action by Mortgagor
or any other person, to all right, title and interest of
Mortgagor in and to any and all after-acguired property of the
character or type described in the section of this Mortgage
entitled "The Property*™. Mortgagor shall promptly erxecute and
deliver to Mortgagee such documents and instruments as mayv be
regquested by Mortgagee to confirm and perfect such lien.
Mcrtgagor hereby irrevocably authorizes and appoints Mortgagee
the agent and attorney-in-fact of Morigagor tec execute aii such
documents and instrumrents on behalf of Mortgagoer, which
appecintment shall be deemed to be coupled with an interest.

ARTICLE I13I.
DEFAULTS AND REMEDIES

Section 2.Ul. Event of Default. As used in this Mortgage,
the term "Evenc 0f Default™ shall mean and refer to the
occurrence of any _oune or more of the following events:

(aj any Evere of Default, Default or actionable
Default under and as/defined in the Notes, Note Purcpase
Agreement, the Fevolving lotes, the Credit Agreement, the Trust
Agreement, any of the Additional Mortgages or any other
Financing Docurent: or

(b) failure by Mor_igagor to duly keep, periormnm,
observe or comply with, or tc ciluase to ke duly kept, performed,
observed or complied with, any covenant, agreenant, condition
or other preovision reguired to be rept, performed, cbserved or
compiled with by or on behalf of Murtgagor pursuant to this
Mortgage (other than any covenant, »4reement, condition or
other provision that is the subject Gf ~ separate Event of
Default pursuanit te this Section): provided, however, that such
failure shail not be an Event of Defauil unless and until
written notice of such failure shall have Deoen given to
Mortgagor and such faiilure shall not have heel cured before
expiration of the period of 30 days following the giving of

such notice: or

{c) discovery of any material breach o raterial
inaccuracy of any warranty or representation of Murtgagor set
forth in this Mortgage; or

-21-
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(d) any other cause for accelerating the maturity of
the Indebtedness, or for declaring the Indebtedness tc be
immediately due and payable, pursuant to this Mortgage or any
of the other Financing Documents; or

(e} the lien of this Mortgage shall cease to be a
valid and perfected first priority lien, subject only to the
Permitted Exceptions.

Section 2.02. Mortgagee’s Power of Enforcepent. At any

time during the cecntinuance of any Event of Default and
following the giving of a Notice of Actionable Defauit (as that
tern I3 defined in the Trust Agreempent) and during such time as
such Notice of Actionable Default has not been withdrawn
pursuant to the terms and provisions of the Trust Aqreement,
Mortgagee a2v. proceed by any appropriate judicial or
non-judicial artion or proceeding to (2) enfcrce paynent of alil
or any part of «ihe Indebtedness in accordance with the
Financing Docur<iits, (b) declare the entire balance of any or
all of the Indebtedrecs to be immediately due and payable
without presentment, demand, protect or notice of any kind (all
of which are herebv ejyoressly waived by Mortgagor), (cj enforce
performance of any term of this Mortaage or any of the other
Financing Documents, {d) c¢nierce any other rights of Mortgagee
with respect to the Indebteaness, the Property or any other
security for the Indebtedness, (¢} foreclose this Mortgagqe and
pursue all remedies afforded t¢ a mortgagee under and pursuant
to the Act, (f) to the extent perwitted by law, pursue the
partial foreclosure of this Mortgage for any part of the
Indebtedness then due and payable, sukject tc the ceontinuing
encumbrance of this Mortgage as security {cr the balance of the
Indebtedness not then duc, {g) advance suas, .in an amount to be
deternined by Mortgagee in its sole discrevisn, to satisfy any
or all of Mortgagor’s obligations under the ¥inancing
Docunents, or {h} pursue any other rights, powiTs-and remedies
available tc Mortgagee, at law or in equity, in coonection with
the Indebtedness, the Property or any other security Ior the
Indebtedness. MNortgagee nay pursue any or all such arcilons or
proceedings, at Mortgagee’s option, separately or coacvcrently -
and in such order as Mortgagee may desire, either with ol
witnout entry or taking possessicn and whether or not all (or
any part of the Indebtedness shall have been declared to Le
immediately due and payabie or shall otherwise be due.
Mortgagee nmay pursue any and all such actions Or proceedings
without prejudice to Mortgagee's right thereafter to foreclose
this Mortgage and without prejudice to any right of Mortgagee,
the Notehoiders or the Lenders thereafter to proceed by any
other action or proceeding to enforce any or all rights, powers
and remedies of Mortgagee, the Noteholders cor the ienders with
respect to the indebtedness, the Property or any other security
for the Indebtedness, whether or not the basis for any such
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subsequent action or proceeding shall be an Event of Default
existing at the time such earlier action or proceeding was

commenced.

Section 2.02. Mortgagee’s Right To Enter and Take
Possession.

(a) At any time during the continuance of any Event
of Default, whether or not foreclosure proceedings shall have
been instituted, Mortgagee, to the extent permitted by law, may
enter and take pessession of ail or any part of the Property,
may exclude Mortdagor and its officers, employees, agents,
contraccers, attorneys and other representatives therefrom and
may have joint access with Mortgagor to the books, papers and
accounts of 'iartgagor and of any manager ¢f the Property. Upon
reguest by #Morisjagee at any time during the continuance of any
Event of Defauilf, Mcrtgagor shall peaceably and quietly vacate,
surrender and deliver possession of the Property (or any part
of the Property tnat nay be designated by Mortgagee} to
Mortgagee. If Mortg2uir shall not vacate, surrender and
deliver possession of the Property (or such part of the
Property) to Mortgagee os nrovided above, then, without
iimiting any other right (o _enter and take possession ¢f the
Property (or such part of thc Property)}, Mortgagee may resort
to any and all legal and equifable remedies required to evict
and dispossess Mortgager therefrom (including, without
limitation, one or more summary proceedings or actions for
forcible entry and detainer, trespass to try title or
restitution), and Mortgagee may obtain'a judgment, order or
decree of any court of competent jurisdiction conferring on
Mortgagee the right to immediate possession-and reguiring
Mortgagoer to immediately vacate, surrender aii deliver
possession of the Property (or such part of the Property) ito
Mortgagee. Mortgagor hereby specifically and Trrevocably
consents to the entry of any such judgment, order or decree.
Upon reguest by Mortgagee, Mortgager shall pay to'lMortgagee, or
to any other person that Mortgagee may designate, ali costs,
expenses and liabilities (inciuding, without limitatics,
attorneys’ fees) incurred by Mortgagee, by any of the
Noteholders or by any of the Lenders in connection with any
such failure to vacate, surrender and deliver pocssession or in
connection with any such judgment, crder or decree or the
exercise of any such remedies, together with interest thereon
at the Note Purchase Agreement Default Rate or Credilt Agreement
Default Rate, as applicable, from the date incurred by
Mortgagee, by any of the Noteholders or by any of the Lenders
until the date so paid to, or as directed by, Mortgagee.

(b) After any such entry into possession, Mortgagee,

acting in Mortgager’s name or otherwise, way hold, store, use,
operate, manage and control the Property (or any part of the
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Property which then is in the possession of Mortgagee) and may
conduct the business and operations thereof. 1iIn doing so,
Mortgagee may, but shall not be obligated to:

{1) carry out any and all necessary and desirable
maintenance, repairs, renewals, replacements, alteratioms,
additions, betterments and improvements of or to the
Property (or such part of the Propertyj:

(ii) purchase or otherwise acguire and install in
or on the Property {or such part of the Property)
addjtional fixtures, personal property and other procperty
of ‘the type encumbered by this Mortgage:

{3ii) insure the Property or keep the Property
insureda;

{iv) ¢ :zanage, operate and exercise all rights and
powers of Mortgagor with respect to the Property (or such
part of the Propcriy) and the panagement and operation
thereof (including, without limitation, the right to enter
into leases, to cancel enforce or medify leases, to evict
tenants by summary procscedings or otherwise and to take
other appropriate steps. <o enforce leases):

{v) enter into agleeuents with others to exercise
the rights and powers of Mertgegee under this Mortgage: and

(vi} celliect and receive a2ll rents, royalties,
issues, profits, revenues, income arnd other benefits of and
from the Preperty {or such part of the Property} and any
business or other operations conducted tperein or thereon
by or on behalf of or for the benefit ol #ortgacor
(including those past due as well as those sccruing
thereafter), and apply the money so receiver in accordance
with the provisions of the Trust Agreenent.

(c; In the event of any such entry into poscession,
Mortgagee shall be liable to account oniy for rents, reyalties,
issues, profits, revenues, income and benefits actually
received by Mortgagee while in possession of the Property. 'In
the event of any foreclosure, Mortgagee may remain in
possession ¢f aill or any part of the Property until the
foreclosure sale and thereafter during any pericé of
redemption. In the absence of any foreclosure, Mortgagee may
remain in possession of ail or any part of the Property as iong
as there exists an Event of Default. The sape right of taking
possession shall exist during the continuance of any Subsequent
Event of Default. Neither Mortgagee, any of the Noteholders
nor any of the Lenders shall be obligated, by virtue of this
Section or by virtue of any actions contemplated by this

-24-

CONLLETH




UNOFFICIAL COPY o 3

Mortgage or by anvy of the other Financing Documents, to perfcrn
or discharge any obligation, duty or liability of Mortgagor
under any lease or other agreement relating to all or any part
of the Property or under any iaw, ordinance, rule, regqulation,
order, judgment, injunction or decree relating to all or any
part of the Property. UNeither Mortgagee, any of the
Noteholders nor any of the Lenders shall incur any liability
for, nor shall Mortgagor assert any claim or set off as a
result of, any acts cr omissions of Mortgagee, any Noteholders
or any Lenders or of Mortgagee’s, or any Noteholder’s cr any
Lender’s officers, employees, agents, contractors, attorneys or
other representatives, while in possession of all or any part
of the ‘Property (except for damages directly caused by
Mortgagee’s, or any loteholder’s or any lender’s own gross
negligence ¢ci) intentional wrongful acts). Mortgagor hereby
expressly and irreveocably waives, releases, discharges and
relinquishes ali such liabilities, claims and rights of set off.

(d) Upon reguest by Mortgagee, Mortgagor shall pay to
Mortgagee, or to any ccher persoh that Mortgadee nay designate,
all costs, expenses and tjabilities (including, without
limitation, attorneys’ feez and expenses) incurred by
Mortgagee, by any of the ¥utehoiders or by any of the iLenders
in connection with the holaiou. storage, use, operatior,
management, control, maintenance, repair, alteration or
improverment of all or any part 2f the Property {except to the
extent such costs, expenses and liabilities shall have been
paid out of collections from the Promerty as provided above),
together with interest thereon at the linte Purlhase Agreenment
Default Rate or Credit Agreement Defauljy Rate, as applicable,
fromn the date incurred by Mortgagee, by any 2f the Noteholders
or by any of the lenders until the date sc pa2id to, or as

directed by, Mortgagee.

{e) Without limiting the generality of the foregoing
provisions of this Section, Mortgagee shall also have all
power, authority and duties as provided in Section 153-:703 of
the Act.

Section 2.04. Appointment of Receiver.

(a} Upon, or at any time after the filing of a
complaint to foreciose this Mortgage, the court in which such
complaint is filed may appoint a receiver of the Property
whenever Mortgagee, when entitlied to possession, so requests
pursuant to Section 15-1702(a) of the aAct. Such receiver shail
have all powers and duties prescribed by Section 15-1704 of the
aAct, including the power to make leases to be binding upon ali
parties, including the Mortgagor after redemption, the
purchaser at a sale pursuant to a judgrent of foreclosure and
any person acquiring an interest in the Property after entry of
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a judgnent of foreclosure, all as provided in Subsection (g) of
Section 15-1701 of the Act. 1In addition, such receiver shaill
also have the following powers: (i) to extend or modify any
then existing leases, which extensions and modifications may
provide for terms to expire, or for options to lessees to
extend or renew terms to expire, beyond the maturity date of
the indebtedness hereunder and beyond the date of the issuance
of a deed or deeds to a purchaser or purchasers at a
foreclosure sale, it being understood and agreed that any such
leases, and the options or other such provisions to be
contained therein, shall be binding upon Mortgagor and all
persons whose interests in the Property are subject to the lien
herecf and upon the purchaser or purchasers at any faoreclosure
sale, awtwithstanding any redemption, discharge of the mortgage
indebtednerss, satisfaction of any foreclosure judgment, or
issuance oi-any certificate of sale or deed to any purchaser:
and {ii} all other powers which may be necessary or are usual
in such cases for the protection, possession, control,
management and operation of the Property during the whoie of
the period of rece.vership. The courz from time to time,
either before or aiter entry of judgnent of foreclosure, nay
authorize the receivar to apply the net income in his hands in
payment in whole or in(part of: (i) the Indebtedness secured
hereby, or by or included in any judgment of foreclosure or
supplemental judgment or other item for which Mortgagee is
authorized tc make a Protective Advance; and (ii) the
deficiency in case of a sale ara deficiency.

{b) Upcn reguest by Morigazee, Mortgagor shall pay to
Mortgagee, or to any cther person trat Mortgagee nay designate,
or to any such receiver, all costs, cxiperses and liabilities
{ircluding, without limitation, attcrneys’ fees, receivers’
fees, agents’ corpensation and the fees of any manager retained
by such receiver) incurred by Mortgagee, by Any of the
Noteholders, by any of the Llenders or by such receiver in
connection with the appointment of such receiver and the
exercise of the rights and powers of such receiver, except to
the extent such costs, expenses and liabilities sheli have beern
paid out ¢f collections i{rom the Property as provided in the
impediately preceding Section, together with interest thereon
at the Note Purchase Agreenment Default Rate or Credit Agreoment
Default Rate, as applicable, from the date incurred by
Mortgagee, by any of the Noteholders, by any of the Lenders or
by such receiver until the date so paid to, or as directed by,
Mortgagee or to such receiver.

Section 2.05. Wajver of Certain Rights. Mortgagor agrees,
to the extent permitted by law, that neither Mortgagoer nor any
person at any time claiming through or under Mortgagor shall
set up, claim or seek to take advantage of any law now or
hereafter in force pertaining to the rights of sureties or

£ONL2STEH
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providing for any appraisement, wvaluation, stay, notice of
election to accelerate maturity or to declare the Indebtedness
due., extension, reder-ption, moratorium, homestead or erxemplion
from execution or sale, in order toc prevent or hinder the
foreclosure of this Mortgage during the continuance cf any
Event of Defaul:t, the final and absolute sale of ail or any
part of the Property or the final and absoclute putting into
possession thereof, immediately after any such sale, oI the
purchaser or purchasers at such sale or the enforcement of any
other rights or remedies of Mortgagee, any of the Noteholders
or any of the Lenders under this Mortgage or under any of the
other Financing Documents. MORTGAGOR, FOR ITSELF AND FOR ANY
AND ALI PERSONS WHO MAY AT ANY TIME CLAIM THROUGCH OR UNDER
MORTGAGOR OR WHO HEREAFTER MAY OTHERWISE ACQUIRE ANY INTEREST
IN OR TITLE TO ALL OR ANY PART OF THE PROPERTY OR ANY OTHER
SECURITY FOR THE INDEBTEDNESS, HEREBY IRREVOCABLY WAIVES AND
RELEASES, T2 THE EXTERT PERMITTED BY LA¥, ALIL BENEFIT OF ANY
AND ALL SCCH LAES, ANY AND ALI RIGHTS OF REDEMPTION AND ALL
RIGHTS OF-REDEMPTION PURSUANT TO SECTION 15-1603i{b) OF THE ACT,
AND AMNY ANO _ALL RIGHT TO HAVE THE ASSETS CONSTITUTING THE
PROPERTY OI. /ANY OTHER SECURITY FOR THE INDIEBTIDNESS MARSHALLED
UPON ANY FORLCLOSURE OR OTHER ENFORCEMENT OF THIS MORTGAGE.
Mortgagee or a''y court having jurisdiction to foreclose this
Mortgage may sSoil. the Property in part or as an entirety.
Mortgagor acknowleriges that the Property dees not constitute
agricultural real estate, as said term is defined in fection
15-1201 of the Act o residential real estate or defined in
Section 1%-121% of tho wct. leither Moritgagee, any cof the
Noteholders neor any of{ the Lenders shall! be required to accept
the Property, any part Or parts thereof or any other security
for the Indebtedness in cetisfaction of all or any part cof the
Indebtedness. Neither Mortoagee, any of the Noteholders nor
any of the Lenders shall bel regquired to accept any
appcrtionment ot the Indebtedi=ss to or among any part or parts
of the Property or any other security for the Indebtedness. if
any law now in force of which Mortgagor might take advantage
despite this Section shall be repfaled or shall cease to be in
force after the date hereof, then Zich law shall not tThereafter
be deened to preclude the applicatinsn . of this Section.

Section 2.056. leases. Any foreclasare of this Mortgage
and any other transfer of all or any, p:it of the Property in
extinguishment ©f all or any part of the Iandebtedness may, at
Mortgagee’s option, be subject to any or all leases of all or
any part of the Property and the rights of teuants under such
leases. lio failure to make any such tenant a Jdafendant in any
foreclosure proceedings or to foreclose or otherwise terminate
any such lease and the rights of any such tenpant in connection
with any such foreclosure or transfer shall be, or »e asserted
to be, a defense or hindrance to any such foreclosurs or
transfer or to any proceedings seeking collection of al}l or any
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part of the Indebtedness {including, without limitation, any
deficiency remaining unpaid after completion of any such
foreclosure or transfer;.

Section 2.07. Suits To Protect Propertv. Mortgagee is
hereby irrevocably authorized, at Mortgagee’s option, tc
initiate and maintain any and all suits and proceedings that
Mortgagee nay deen advisable, at Mortgagor’s expense (a) to
prevent any impairment of the Property or of the security of
this Mortgage by any unlawful acts or orissions, (b) tc prevent
the occurrence or ccntinuance of any viclation of this Morigage
or of any of the other Financing Docunments, (c} to fcreclose
this Mortoage, {d) to preserve and protect Mortgagee’s interest
in the Property, and (e) to restrain the enforcement of, or
compliance with, any law, ordinance, rule, reguiation, order,
judgment, irnjunction or decree that mpay be unconstitutional or
ctherwise invalicd, if such enforcement or compliance zmight (in
Mortgagee’s judgrent) inmpair the Property or the security of
this Mortgage or ‘e prejudicial to the interests of Mortgagee,
the Notehclders or tne lenders.

Section 2.08. Application of Money by Mortcagee. ANy
money collected or received by Mortgagee in connecticn with the
pursuit of any rights, powel's ar remedies after the occurrence
of any Event of Default shall pe applied, to the exten:
permitted by law, in accordance with the terms of the Trust

Agreenment.

Section 2.09. No Waiver.

(a) Xo delay or omission of Mcitgagee, any of the
Noteholders or any cf the Lenders to insist upon strict
performance cf any ctligation of Mortgagor uncder or in
connection with this Mcrtgage or any of the othar Financing
Documents or to exercise any right, power or remcdy availatble
after the occurrence cf any Event of Defauilt shall wvaive,
exhaust or inmpalr any such obligatior or any such righi, power
or remedy, nor shall any such delay or onission be corcsisved te
be a waiver of, or acquiescence in or to, any such Event ci

fault. Notwithstanding any such delay or comission, ¥orilgagee
thereafter shall have the right, {rom time to time and as ocftien
as may be deened advisable by Mortgagee, to insist upon and
enforce strict perforrmance of any and all obligations of
Mortgagor under or in connection with this Mortgage or any of
the other Financing Documents. Each and every rignt, power and
remedy available to Mortgagee after the occurrence of any Event
of Default may be exercised from time to time and as often as
may be deemed advisable by Mortgagee.

{b) MNo waiver of any Event of bPefauit shall extend to
or affect any subseguent Event cf Default or any other Event of
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Default then existing, nor shall any such waiver impair any
rights, powers or remedies available to Mortgagee atter the
occurrence of any Event of Default. After the occurrence of
any Event of Defaulf (whether or not the Indebtedness or any
part thereof shall have been declared to be impediately due and
payable), Mortgagee, each of the hNoteholders and each of the
Lenders may accept payments of amounts owing in respect of the
Indebtedness, and no such acceptance shall waive any such Event
of Default or result in any deceleration of maturity or in any
Indebtedness which shali have been declared to be due and
payable no longer being due and payable, unless Mortgagee
expressly and specifically agrees in writing to any such waiver
or decelnration or that such Indebtedness is no longer due and
payable.

Section 2.10. Remedies Cumulative. dNo right, power or
remedy now or-nareafter available to Mortgadgee, any of the
Noteholders, anhy sf the Lenders or any receiver pursuant to any
of the Financing Dwcuments or pursuant to any law or judicial
decision, is or shail be exclusive of any other righf, power or
renedy, and each and every such right, power and remedy shall
be cumulative and concurrent and shall be in addition to each
and every other right, pcorer and remedy now or hereafter
available pursuant to any of the Financing Documents or
pursuant to any law or judicial-decision. Hotwithstanding
anything to the contrary set forth in this Mortgage or in any
of the other Financing Documents, ro act of Mcrtgagee shall be
construed as an election to procecd nnder any one provision of
this Mortgage or of any applicable statute or other law to the
exclusion of any other such provision, statute or other law.

Section 2.11. Discontinuance of Proceedings. If
Mortgagee, any of the Notehoiders or any of tte Lenders shall
exercise any right, power or remedy available/pursuant to this
Mortgage or any of the other Financing Documents er pursuant to
any law or judicial decision, and if such exercise amnd any
related prcceedings shail be discontinued or ebandoied for any
reason, or if any such proceedings shall result in 2 firal
deternination adverse to Mortgagee, to such Noteholders ecr to
such Lenders, then, to the extent permitted by law, Mortgager,
Mortgagee, such licteholders and such Lenders thereafrer shail
be restored to their respective former positions and toc their
respective rights, powers and remedies under the Fimancing
Docupents or otherwise relating to the Iindebtedness, the
Property or any other security for the Indebtedness, and all

rights, powers and remedies of Mortgagee, such Noteholders and .
such Lenders shall continue to be available as if no such ;:
exercise and no such proceedings had occurred. ot
~3

Section 2.12. Additional Security. If Mortgagee, any of N

the Noteholders, any of the Lenders or any trustee or other gl
~
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fiduciary of Mortgagee, any of the loteholders, or any of the
Lenders at any time holds additional security for, or any
guaranty of, all or any part cof the Indebtedness {including,
without limitation, the Additicnal Mortgages), then Mortgagee,
such Noteholders, such Lenders or such trustee or fiduciary may
foreclose such security or otherwise enforce its rights, powers
and remedies with respect to, and realize upon, such security
or such gquaranty (as the case may be), either before or
concurrently with or after a foreclosure cr other enforcement
of this Mortgage or of any of the other Financing Documents,
without being deemed to have waived any rights, benefits, liens
or security interests evidenced by or arising under or in
connection with this Mortgage or any of the other Financing
Documents and without being deemed to have made an election
thereby or (v have accepted the benefits of such guaranty or
such additional security (or the proceeds thereof) in fulil
settlement of Lhc Indebtedness and of its rights with respect
thereto. No judgrent, order or decree with respect to any of
the Hotes or any of the Revolving Notes or witn respect to any
such guaranty or secv:ity, whether rendered in the State where
the Land is located or eisewhere, shall in anv manner affect
the security cf this Mortgage, and anv deficiency or other debt
represented by any such judgment, order or decree shall, to the
extent permitted by law, be recured by this Mortgage to the
same extent that the Indebtednes: shail have been secured by
this Mortgage prior to the rencering of such judgment, order or
decree. ¥Mortgagor, for itseif and for any and all persons who
may at any time clailm through or uier Mortgagor or who
nereafter may otherwise acguire any 1intérest in or title te all
or any part of the Property or any othe. security for the
Indebtedness, hereby irrevocably waives ard vreleases, to the
extent permitted by law, all benefit of any 2nd all laws that
would limit or prohibit the effectiveness of anvthing set forth
in this Section.

ARTICLE IIX.

MISCELLANEQUS

Section 3.01. Use of Certain Terms. Each reference in
this Mortgage to Mortgagor, Mortgagee, any of the Noteholders,
or any of the Lenders shall be deemed also to include the
successors and assigns of such person. Each reference in this
Mortgage to any gender shall be deemed also to include any
other gender, and the use in this Mortgage of the singular
shall be deemed also to include the plural and vice versa,
unless the context requires otherwise. As used in this
Mortgage, the term "person® shall mean and refer to any and all
individuals, sole proprietorships, partnerships, joint
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ventures, associations, trusts, estates, business trusts,
corporations {(non-preofit or otherwise}, financial institutions,
governments (and agencies, instrumentalities and political
subdivisions therecaf), and other entities and organizations.-
Each reference in this Mortgage tc the fees or other
compensation of any agents, contractors, attorneys or other
representatives of Mortgagee shall be deemed also to include
expenses and disbursements, as well as fees of
paraprofessionals and similer personnel (such as paralegals and
legal assistants).

Section 3.02. Headings. The headings of the Articles,
Sections, paragraphs and other subdivisions of this Mortgage
are for convenience of reference only, are not to be considered
a part of this Mortgage and shall not 1limit, expand or
otherwise affect any of the terms of this Mortgage.

Section 3.03. A1l notices, reports, demands,
requesis _and other communications authorized or reguired under
tnis Mortgage toc be given to Meortgagor or Mortgagee shall be
given in the nmanner and to the addresses specified in the Trust
Agreement {c:, the giving of notices.

Section 3.04. Binding Effect. All covenants, agreements
conditions and ‘ctaer provisions of this Mortgage shall run with
the Land and shal. tind and inure to the benefit of ¥ortgagoer,
Mortgagee, the Noieholders, the Lenders and their respective
successours and assiygns. whether so expressed or not. if there
is more than one Mcorinagory at any time, all undertakings of
Mortgagor under this Moligage shall be deemed to be jolnt and
several.

Section 3.05. Frovisions Subiject to spplicable laws:
Invalid Provisions To affect %o Others. All rights, powers and
remedies provided in this Mcrl:gage may be exercised only to the
extent that the exercise thereo/ does not vioclate any law ani
are intended toc be limited toc the extent necessary so that they
will noct render this Mortgage invalid, iliegal or
unenfcrceable. In the event that ariy of the covenants,
agreements, conditions or other provisions of this Mcrigage
shall be deenmed invalid, illegal or uncrforceable in any
respect, the wvalidity. legality and enicrceability of the
rezaining covenants, agreenents, conditions and other
provisions of this Mortgage shall in no way lbe affected,
prejudiced or disturbed thereby.

Section 31.06. Changes. Neither this Morty/ ge nor any
covenant, agreement, condition or other provisios of this
Mortgage may be changed, waived, released, discharced,
withdrawn, revoked or terminated orally, or by any action or
inaction. In order to be effective and enforceable, uany such

N
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change, waiver, release, discharge, withdrawal, rewvocation or
termination must be evidenced by a written document or
instrument signed by the party against which enforcement of
such change, waiver, release, discharge, withdrawal, revocation
or termination is sought, and then shall be effective and
enforceable only to the extent specifically provided in such
docunment or instrument. Any agreement hereafter made by
Mortgagor, Mortgagee, any of the Noteholders or any of the
Lenders relating to this Mortgage or to any of the other
Financing Documents shall be superior to the rights of the
holder, owner or beneficiary of any intervening lien or
encumbrance. Neither the modification of this Mortgage or any
of the other Financing Documents nor the release of any part of
the Property from the lien of this Mortgage shall impair the
priority of such lien.

Section 3.07. Haiver o©f Conditions. All conditicons to any
agreement or obligation of Mcortgagee under this Mortgage o©r
under any of the other Financing Documents (including, without
limiteotion, any agreenent or chligation to amake any
Compersation or other funds available o Mortgagor) are scolely
for tbe benefilt of Mortgagee, the NHoteholders and the Lenders.
Any or /all such conditions may be waived or relaxed a2t any time
or times oy Mortgagee. Neo such walilver or relaxation in any
particular instance shall affect Mortgagee’s discretion in
dealing witi any such condition in ary other instance.

Section I.0F. Ko Benefit to Third Parties. Each covenant,
agreerent, ccndition and other provision of this Mortgage and
of the other Finzanting Documents is and at all times shall Le
deened to be for crie exclusive benefit cof Mortgager, Mortgagee,
the Noteholders and “fne lLenders. XNothing set forth in this
Mortgage cr in any ci the other Financing Documents shall be
deemed to be for the npanefit of any other person (including,
without limitation, the Ziolder, owner or beneficiary of any
other lien or interest in 7oy on ail or any part of the Properzy
or the owner of any interest in Mortgagor).

Section 3.6G%. Exercise Of Discretion. Each and every
decision, deterrmination, estimat>, reguest, comsent or similar
matter to be made or given by Roltgagee from time to time
pursuant to ©or in connection with this Mortgage shall be within
Mcrtgagee’s sole, absclute and uniinited discretion, eXxcept to
the exten: expressly and specifically provided to the contrary
in this Mortgage or in any of the otler Financing Documents.

Secrion 2.10. Representatives of Muriiagee. All rights,
powers and rermedies of Mortgagee under this Mortgage may be
exercised by Mortgagee itself or by its officers, employees,
agents, contractors, attorneys or other repre-:=enptatives.
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Section 3.1i. Governing iaw The grant of this Mortgage,
the creation of Mortgagee’s rlghts and interests hereunder, the
publication and perfection cf the lien, security interest and
other rights and interests granted or otherwise arising
hereunder and the exercise of Mortgagee’s rights, powers and
remedies relating to the Property (whether specifically
provided in this Mortgage or provided by applicable law) shall
be governed by and construed in accordance with the internal
laws of the State in which the Land is located, withocut regard
to principles of conflicts of law. Otherwise, to the extent
pernitted by applicable law, this Mortgage and the other
Financing Documents {including, without limitation, terms
relating to usury considerations and terms relating to
Mortgagor’s liability for any deficiency following any
forecliosure of this Mortgage or any other transfer of all or
any part of the Property ih extinguishment of any part of the
Indebtedness) shall be governed by and construed in accordance
wicn the internal laws of the State of New York, without regard
to principles of conflicts of laws.

Sectitinn 3.12. Receipt of Copv Acknocwledged. Each of
Mortgagor ~nd Mortgagee hereby acknowledges that it has

received ar accurate and complete copy of this instrument as
executed by Mortgagor.

Section 3015 Intentionally Omitted.

Sertion 3.14 Maximpum Amount Secured. This Mcortgage is
given not only to siZcure the Indebtedness, but also to secure
any othey ancunt or.aznocunts that may be obligatory advances or
made at the option o:x Mzrntgagee, Noteholders or Lenders, and
any additional disburscmeats as may be made by Mortgagee,
Noteholders or Lenders, Ja accordance with the terms of this
Mortgage and the Financing Documents, including the Credit
Agreement. As provided in the Financing Documents, this
Mortgage shall secure any anc all additional or further monies
which may be ckligatory advances »r made at the option of
Mortgagee, Noteholders or Lendors, after the effective date
hereof, but any and all future advinces secured by this
Mortgage shall be made nct more tihen 20 years after the
effective date hereof. The taotal arcant of Indebtedness
secured hereby may decrease or increarse from time tce time but
shall not exceed the principal sum of € ghty Millicn Dollars
($80,000,000). Except as otherwise przvided in the Financing
Documents, nothing herein contained shall be deemed an
obligaticn on the part of the Mortgagee, hotrholders or
Lenders, to make any future advances.

Saction 3.15. Rewvolwving Credit. The Indeb . cdness
evidenced by the Revolving Notes ("Revolving ioan"™; which is
repaid by Mortgagor may be reborrowed pursuant to and in
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accordance with the Credit Agreement. Pursuant to Section
1302(b) (3} of the Act, notwithstanding any such repayment of
the Revolving Loan, all noneys advanced or applied under the
Credit Agreement shall have priority from the date this
Mortgage is recorded.

Section 3.16. lnterest Rate Agreement. Mortgagor has i
entered into, or may in the future enter into, agreements for
Rate Hedging Obligations {(™iInterest Rate Agreement™) with FNBC
or any other Lender, pursuant to which Mortgagor wiil be
regquired to make certain payments to Yortgagee, FHBC or such
other Lender as provided in such Interest Rate Agreement.
Mortgagnr agrees that payments due under any Interest Rate
Agreenen’” shall constitute an obiigatory advance of loan
proceeds secured hereby, whether or not the total indebtedness
exceeds the {2ce amount of the Revolving liotes as provided in
the Interest Ruie Agreepent.

Section 2.17. #aiver of Jurv Trial; Submission to
Jurisdiction: Waiver of Service and Venue. Mortgagor reaffirms
and incorporates herein-the provisions of the Note Purchase
Agreement and Credit Acreepent (a) waiving jury trial and
service of process and (k) submitting to jurisdiction and venue.

Section 3.12. Substitution of Security Trustees. Pursuant
to the terms of the Trust Agreement, the Noteholders and the

Lenders may rerove and repiace Molrigagee as security trustees
thereunder.

ARTICLE 1IV.
ADDITIONAL MORTGAGES

Mortgagor ackncwledges and agrees that the (rdebtedness
secured hereby is secured by the Property and va ious other
collateral, without limitation, including at the tine of
execution of this Mortgage, the Property described in the
Additional Mortgages wnich have been filed in other
jurisdictions and States. Mortgagor specifically acknow)edges
and agrees that none of those properties, in and of itself, if
fereclosed upon would be sufficient to satisfy the outstanaiing
amount of the Indebtedness. Accordingly, Mortgagor
acknowledges that it is in Mortgagor‘s contemplation that the
various Additional Mortgages and the other collateral pledged
to secure the Indebtedness may be pursued by Mortgagee in
separate proceedings in the various States and counties where

such collateral may be located and additionally that Mortgagor ::
and other parties 1liable for payment of the Indebtedness will e
renain liable for any deficiency judgments in addition to any 3
amounts Mortgagee may realize oh sales of other properties or N
any other collateral given as security for the Indebtedness. gz

-
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Specifically, and without limitation of the foregoing, it is
agreed that it is the intent of the parties hereto that in the
event of a foreclosure of this Mortgage or any of the
Additional Mortgages in any separate proceeding, that the noctes
evidencing the Indebtedness shall not be deenmed merged into any
judgment of foreclosure, but shall rather remain ocutstanding.
It is the further intent and understanding of the parties that
Mortgagee, following an Event of Default, may pursue ail of its
collateral with the Notes and Revelving Notes remaininc
outstanding and in full force and effect notwithstanding any
judgrent of foreclosure or any cother judgment which Mortgagee
may obtain.

Mortgagee shall be entitied to enforce payment and
performance cof the Indebtedness and to exercise all rights and
powers under this Mortgage or under any Financing Document cy
other agreenent ©or any laws now or hereafter in force,
notwitbotanding that some or all of the Indebtedness pay now or
hereafie: be otherwise secured, whether by mortgage, deed of
trust, pledge, lien, assignment or otherwise, including, but
not limitec to the Additiconal Mortgages. Neither the
acceptance »f this Mortgage nor its enforcement, whether by
court acticro or pursuant te power of sale, shali prejudice or
in any mannel ‘affect Mcrtgagee®s right to realize upon or
enforce any otliel security now or hereafter held by Mortgagee,
it being agreed ihat Mortgagee shall be entitled to enforce
this Mortgage ana any other security now or hereafter held by
Mortgagee in such orier and manner a&s it may be in its abscliute
discretion determine Ko right or remedy herein conferred upon
or reserved to Mortgagse \is intended to be exclusive of any
other remedy herein or by law provided or permitted, kut each
shall be cunmulative and shalil be in addition to every other
right and remedy given herifunder or now o©or hereafter existing
at law or in eguity or by ulitute. Every power or remedy given
by any of the Financing Docurents to Mortgagee, or to which
Mortgagee may be ctherwise entitizd, may be exercised
concurrently or independently., €from time to time and as often
as may be deened exped:ient by Mortgagee, and Mortgagee nay
pursue inconsistent remedies.

Mortgagor acknowiedges and agrees  tipat the Property and the
property encurcbered by the Additicnal Murtgages are located in
one or more States and therefeor Mortcagor oives and
relinguishes any and all rights it may haive, whether at law or
eguity, to reguire Morigagee o proceed to 2nforce or exercise
any rights, powers and remedies it may have inaviler the Financing
Documents in any particular manner, in any parZiirular ordé¢r, or
in any particular State or other jurisdiction.

Furthermore, Mortgagor acknowiedges and agrees. that
Mortgagee shall be allowed v enforce payment and pelformance

LOOLLETH
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of the Indebtedness and to exercise all rights and powers
provided under this Mortgage, the other Financing Documents, or
any of them, or under any provision of law, by one or more
proceedings, whether contemporaneous, consecutive or both in
any one or nore States in which the security 1s located.
Neither the acceptance of this Mortgage, or of any other
Financing Document, nor its enforcement in one State, whether
by Court action, power of saie, or otherwise, shall prejudice
or in any way limit or preclude enforcement of the Firancing
Documents, or any of thenm, through one or more additionai
proceedings, in that State or in any other State.

Horcgagor further agrees that any particular proceeding,
including wWithout limitation, foreclosure through court action
{in a stace or federal court) or power of sale, may be brought
and prosecufed in the local or federal courts of any one or
more States az fc all or any part of the Property or the
property encunofred by the Additional Mortgages, wherever
located, without rogard to the fact that any one or rore prior
or contemporaneocus.proceedings have been situated elsewhere
with respect to the same or any other part of the Property and
the property encumbered hy the Additional Mortgages.

Mortgagee may resort to-any other security held by
Mortgagee for the payment of the Indebtedness in such order and
manner as Mortgagee may elect

Notwithstanding anvthing contained herein to the contrary,
Mortgagee shall be under no duty to Mortgagor or others,
including, without limitation, the hcider of any junior, senior
or subordinate mortgage on the Properiy oo .any part thereof or
on any other security held by Mortgagee, to exercise or exhaust
2ll or any of the rights, powers and remediss availabie to

Mortgagee.
ARTICLE V.
TRUSTEE’S DUTY OF CARE

Mortgagee shall not be liable for any acts, onmissious.
errors of judgment or mistakes of fact or law including,
without liritation, acts, omissions, errors cor nistakes with
respect to the Property, except for those arising cut of or in
connection with Mortgagee’s gross negligence or willfui
misconduct, or failure to use reasonable care with respect to
the safe custody of any moneys or securities in Mortgagee’s
possession. Without iimiting the generality of the foregeoing,
Mortgagee shall be under nc cbligation to take any steps
necessary to preserve rights in the Property against any other
parties but may do so at its option, but all expenses incurred

—-36-
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in connection therewith shall be for the sole account of
Mortgagor, and shall be added to the iIndebtedness secured

hereby.

IN WITNESS WHEREQOF, Mortgagor has caused this Mortgage to
be executed as of the day and year first above writter.

ARCHIBALD CANDY CORPORATION, an
Illinois corporaticn

By: C:zézuuuéi/?;UZMﬁ’

Title: VA

Rolief & 157
1756R (1)

~37~
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STATE oF _MEw Yok )
) Ss.
COUNTY OF Mew) YooK )

1, Racxweie fWEY a Notary Public in a and for the

said cQunty nd State aforesazd DO HEREBY CERTIFY, that

. the yi& [’?ESfé‘Eﬂf' of Archibald Candy
Corporanon, aAL_/é[.!A’ﬁIS

corporation, personally kncwn
to me to be the same person whose name is subscribed to the

foregoing instrument as such Y)NE -FPPESIPEY] appeared before
zme chis day in personh and acknowledged that (s)he signed and
delivered the said instrument as his(her}) own free and

voluniary act and as the free and voluntary act of said
corporscion, for the uses and purposes therein set.forth

. . 7R
Given unier my hand and notarial seal this (3¢  day of
CCIOlER

. 1991.
—— e
LA g -

Notary Public.

ROCEWILL TENREY

Public. S of Yow York
m 4527418
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SEHIOR SECURFi

FMCAN ACQUISITIIN . -
13.2%% Sentor See -l

Due 199°%

Nea. R-—i

$10,000,000 Ootoher 0, Tl

FHCAW AUGUISITION CORP., an Tillanc:~ votgoraidn (the
“aorrawer=) o far valuc reccived, heivby prumings to o pay oo
un the Thirty-first day of Octobar. 1959 the princiral amiuis
nf THIRTY MITLION DOLLARS ($30,000,008% sad te poy intwiesi
(calculated far actuel days elapaed nn ~he =anis of 5 o4
year) on Lhe prtaclpdi zinount from Cife <o fire segmingnc
unpaid heiven at the ta.e of 10.25% par ancam {0on Lhe Qata
harenf until maturity. payvatle in cash guzaiceiiy on zhe lsu-
day of January. April, July and Octabey in parh year fapmencong
January 31, 1992, and at matucyly. The 3orretiar turther sziaes
o pay on demand interest (S0 Cououled? «l The gale oFf 17 .77y
pRY Annum ucan the accurrence and darins She COREIpUanCC Sooany
Event of Defauit, oa the principal Latanes vhe:wof From « cw o
ciue vulslanding. Payments of priacroé., prepayment charges
{if any) hereof and interest hetwon aiy ayable in sovy: danew
with Section 4 and fchefdule [ of the Nofo Furchasc hgreecons

reterred to below.

This Secnior Sccured Note iz ovne of <he 10.35% Seniy:
secuced Notes Due 1999 af the Anrrawer in rhe aggrigate
principal amount ot $30,000,000 issued ©c %o be issumd vade
and pursudnt te the Legms and provisivns ot that certain Nolo
Purchage Agresment (thc “Purchast Ayteesz20%t"), doled as of
October U, 1uv)l, entered intn hy the Rocrownr and Fannic Mav
Holdings., Tnc.., a Delaware corpotaticn - f which 8Sorrower 13 -
dircct wholly-vwined subsidiacy ("Holdinas™), with the oriaiasil
vurchager theraln refarred to, and this senlo: Secuted Koty s

the holder hereof are entitled equeily =~nd saiabty with the (]
holders ¢f all uthe: Senior Secnred Noics cutstanding unde: tﬁg

Uurrchase Agreement to all the benefits smuuvided for tharesy oog
referred to therein, to which Purchase Agteemant refergnie
hereby made fnc a statement thereof. Uapit2lized tewms used X
herein without definition shall have tie 1espective feaninz-
ascribed to them in the Purchase Agiewrent.

<
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This Seni~r secared Note 15 guotans -y deidi:ge o<t
t» *he Holuiagx yuatantee, dated Oclops: 30, [w*l. ciorwtod oy
Holgings pursuant =0 vection T.1S ol -« oo ceae A e and
:3 Lo be guaranteed by cach Subgidizty -2 ile BUicdest (otbe:
than Non-Matorial Subsidisci1es) pursuasc o hsidiacy
Suatanlaes, i accordance with Sectiens .10 snd 1)1.3i7 «f ¢t

furchase Agreerment .

This S5enior Secucr=d Note angd the {1 2aht adeess sy idarcsA
heryov are and shall at all times be anmg z2rain secyisd, 7 <he
axtent 2nd in the mannet set $orth fo tie Secaroly Tocamear o

ndes

This Sanior Jecured Note and the thel Ueniv: Secarw? 34wy
outstanding aider the Purchase Agreemen: may ra Jdaclized Iy
prior to thelr expresscd maturity dates, sl ceitatn piviis, wet
charges are (=nuired o he phad rherpcr, &li o the :7cnr:: N
Lhe terms and 1a e manner and amounts provided fo che
Purchase Agyivesendi.

The Senior Secur»dPotes are pot sufject ¢a 2reziywes: -0
tedenpticn at the sption 4t the Borrower prior =2 their
expressed maturity dates, exzuept on Lie leiss anmd Coaditions
and in the amcunta et farta In the Purchass Agracacnt.

This Senior Secured Note 15 zeg:iscered on the bonks 7f -he
Borrower and is transfeteble valy 0 suitender Lherac! a: * e
principel office nf the Rarrower dualy cadeorsed o1 accompenzed
by @ written instrament of transfet Jiviy executed by the
tegistered huelde: of this Senior Sacured Nete of 1%s attotner
duly avthorized in writing. Payment of o op 3ccvuns of
principal, premium, if any, snd interes! onihis Sepinr facared
Nyte shal) he 2ade only to or upon the nrdet in wiltiny I <he
registered holder.

THLIS SENLIOR SECURED NOTE SHALL. BF CONSBTRUED IV TICORDANCE
WITH AND SHALIL BE GOVERNED BY THE LAWS OF THE STATE 4F NEW YORX
(WITHOUT GIVING EFFECT TO THE CHOICFE OF FLAW PRTRCIPLES OF SUCH

STATE).
FMCAN ACTUISITIOR CORP.

By: S

frs: — e — ..

0232¢/}
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EXHIBIT 2

Form of Revolving Notes

£0922516
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$10,000,000 tober __, 1991

FMCAN ACQUISITION CORP., a Delaware corporaticn (the “Boriower”),
prowises t¢ pay to the order of THE FIRST NATIONAL BANK OF CHICAGO
(the “Lender~) the lesser ¢of the principal sum of Ten Million Doliars
or the aggregate unpaid principal asmount of all Loans made by the
Lender to the Borrower pursuant to Article II of the Credit Agreement
(as the same may be amended or mcdified, the "Agreement”) hereinafter
referred to, in immediately available funds at the main office of The
Ficst National Bank of Chicago in Chicago, Iilinois, as Agent,
together with interest on the unpaid principai amount hereof st the
rates and on .the dates set forth irn the Aareement. The Borzower shall
pay the priacinai 9f and accrued and unpaid interest on the iLoans in
full on the acility Termination Date and shall make mandatory
payments as are (eguized to be mede under the terms of Seciion 2.6 of

the Agreement.

The Lender shali, ~and :s hereby authorized %o, recctd on the
scnedule attached heretlc. or teo otherwise record in accordéance with
its usual practice, the dicv and amcunt of each Loan aad the date and
amcunt cf each crincigal payrment hereunder.

This Note :s one <f the Notes issued pursuant to, ard is entitled
to the benefits 2f, the Credit .igrcement, dated as of Qctober _ _,1661,
among the Borrower, Fannie May HRo:idings, Inc., The Firs:t Kational
Bank of Cricago, 1individually and s Agent, and the lenders named
therein, incleding <the Lende:r, to ‘»aich Agreement, as it may be
amended cr modified from time tc time, :eference is hereby made for o
statement of che terms an¢ comditican - which aqovern this HNote,
incivding the terms and conditions under which this HNote may be
prepaid or its maturisty date accelerated and vader which this Note is
secured. Capitalized terms used herein and act otherwise defined
herein are used with he meanings attributed to Lhzm in the Agreement.

FMCAN ACQUISITION CORP.

By: o

Print Name:

Titie:

£09225%6
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NOTE OF F¥CaAl .\cﬁuz..lnoa COR?..

DATED OCTOBER __. 135!
Principal Maturity Prircipa.
Anount of cf Intecest Ampunt Unpaid
Qate —Loan —Pezjcd alg. Salance

£09225T6
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ion of Land

Shop No. 211

THE WEST 125 FEET (EXCEPT THE SCUTH 1S FEET THEZREOF) AS MEZASURED Ol THE SUTH
LINE OF OUT LOT *D" BEZING A PART OF CHAPMAN'S TULIP TERRACE, BEING A SUBDIVISION
IN THS NORTHWEST 1/4 OF SECTION 23, TOWNSHIP 36 NORTH, RANGE 14 EAST OF THE
THIRD DRINCIPAL MERIDIAN, ACCORDING TO THE PLAT THEREOF RECCRDED APRIL 3, 1957

AS DOUCTAENT 16866519, IN COOK COUNTY, ILLINOIS.

Permanent Indéx<No.: 29-23-109-001

Common Address: 14601 E. 162nd Street, South Heolland, illinois
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